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PREFACE. 

TO  THE  FIRST  EDITION  OF  VOL.  I. 

The  plan  of  this  work  was  suggested  by  the  very  able 
volumes  of  the  late  Mr.  John  William  Smith,  which  con- 
tain a  selection  of  Leading  Cases  princij^ally  taken  from 
the  Common  Law  Reports;  and  it  was  thought  that  it  might 
be  useful  to  the  profession  to  have,  within  a  small  compass, 
a  selecti6n  of  Leading  Cases  decided  in  Courts  of  Equity. 

Each  of  the  cases  chosen  will,  it  is  believed,  be  found 
either  to  be  frequently  referred  to  in  practice,  or  to  enunci- 
ate clearly,  for  the  lirst  time,  some  important  principle  of 
equity. 

A  chronological  arrangement  of  the  cases  has  not  been 
observed,  because  it  has  been  in  the  present,  and  may  be  in 
a  subsequent  volume,  found  useful  to  print  together  cases 
on  the  same  subject,  decided  at  different  periods. 

The  notes,  or  abstracts  prefixed  to  the  cases,  have  occa- 
sionally, when  inaccurate  or  defective,  been  altered;  and, 
in  some  instances,  the  arguments  and  judgment  in  the  same 
case  are  taken  from  different  reports.  Thus,  in  the  well- 
known  case  of  Fox  v.  MacTcreth^  the  arguments  are  taken 
from  Brown's  Chancer}^  Cases,  and  tbe  judgment  from 
Cox's  Reports;  and  in  the  celebrated  case  of  Garth  v.  Cot- 
ton (a  complete  report  of  wliich  is  not  to  be  found  else- 
where), the  arguments  are  taken  from  two  different  places 
in  Vesey  Senior's  Reports,  the  judgment  from  Dicken's 
Reports,  and  the  decree  from  Atkyn's  Reports. 

(v) 


VI  PREFACE. 

In  the  notes  an  attempt  has  been  made  to  develop  the 
principles  laid  down  or  acted  upon  in  the  cases,  and  to  col- 
lect the  recent  authorities;  but  as  the  nature  of  the  work 
would  not  permit  that  the  notes  should  be  complete  essays 
upon  the  different  subjects  treated  of,  they  have  been  prin- 
cipally confined  to  the  points  decided  in  the  cases,  to  which, 
in  fact,  they  are  only  intended  to  be  subsidiary. 

It  will  be  seen  that,  in  the  notes,  some  cases  of  import- 
ance are  stated  at  considerable  length,  and  that  when  it  was 
convenient  or  practicable,  the  very  words  of  tlie  Judges 
have  been  preserved. 

Of  imperfections  and  deficiencies  in  the  notes,  the  Editors 
are  by  no  means  unconscious,  but  they  venture  to  hope  that 
the  cases  (the  selection  of  which,  from  a  great  mass  of  the 
Equity  Reports,  was  a  matter  of  no  small  difficulty)  will 
prove  useful  both  to  students  and  to  those  in  actual  practice. 

July,  1849. 


ADVERTISEMENT 

TO  THE  SIXTH  EDITION. 

In  preparing  this  Edition,  much  new  matter  has  been 
added  to  the  Notes.  •  A  very  large  addition  has  also  been 
made  to  the  cases  cited,  which  have  been  brought  down  to 
the  latest  period. 

The  effect  of  recent  important  legislation,  such  as  the 
Vendor  and  Purchaser  Act,  1874;  the  Conveyancing  Acts, 
1881  and  1882;  the  Married  Woman's  Property  Act,  1882; 
the  Settled  Land  Act,  the  Bankruptcy  Act,  1883,  have, 
amongst  others,  been  carefully  considered,  and  when  neces- 
sary noticed  and  commented  on. 

In  the  second  volume,  the  case  of  Lechmere  v.  Lady 
LecJimere  (Ca.  t.  Talbot,  26),  has  been  substituted  for  Wil- 
coclcs  V.  WllcocJcs  (2yern.  558).  Mr.  Trustram,  of  Lincoln's 
Inn,  has  rendered  valuable  assistance  towards  the  revision 
of  the  latter  part  of  Vol.  2  when  it  was  passing  through 
the  press. 

Feb.,  1886. 

NOTICE. 

In  making  additions  to  White  and  Tudors  Leading 
Cases  in  Equity,  Mr.  Dickson  has,  by  the  use  of  brackets 
[  ],  distinguished  all  his  additions,  otherwise,  this  is  a  ver- 
batim reprint  of  the  Sixth  (1886)  Edition,  being  12  years  later 
than  the  last  American  Edition,  and  17  years  later  than 
the  Fourth  English  Edition  from  which  the  last  American 
Edition  was  reprinted. 

blackstone  pub.  CO. 

Philadelphia,  Pa.,  Oct.  1,  1888. 
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LEADING  CASES  IN  EQUITY. 


LORD  GLENORCHY  v.  BOSWELL. 


De  Term.  S.  Mich.  1733. 

[bEPORTED    CAS.   TEMP.   TALBOT,  3.] 

ExECtrTED  AND  ExECUTOBY  Trusts.] — A.  devises  real  estate  to  his 
sister  B.  and  C,  and  their  heirs  and  assigns^  upon  trusts,  until  his 
grand  daughter  D.  should  marry  or  die,  to  receive  the  profits,  and 
thereout  to  pay  her  £100  a  year  for  her  maintenance;  the  residue 
to  pay  debts  and  legacies ;  and  after  payment  tfiereof,  in  trust  for 
the  said  D. ;  and  upon  further  trust,  that,  if  she  lived  to  marry  a 
Protestant  of  the  Church  of  England,  and  at  the  time  of  such 
mxuvriage  be  at  tfie  age  of  twenty -one  or  upwards,  or,  if  under  that 
age,  such  marriage  be  icith  the  consent  of  the  said  B.,  then  to  con- 
vey the  said  estate,  ivith  all  convenient  speed  after  such  marriage 
to  the  use  of  the  said  D.  for  life,  without  impeachment  of  waste, 
voluntary  waste  in  houses  excepted;  remainder  to  her  husband 
for  life ;  remainder  to  the  isstie  of  her  body ;  with  remainders 
over: — Held,  that  though  D.  would  have  taken  an  estate  tail  had 
it  been  the  case  of  an  immediate  devise,* yet  that  the  trust  being 
executory,  was  to  be  executed  in  a  more  careful  and  more  accurate 
manner;  and  that  a  conveyance  to  D.  for  life,  remainder  to  her 
husband  for  life,  unth  remainder  to  their  first  and  every  other  son 
with  remainder  to  the  daughters,  would  best  serve  the  testator''s 
intent. 

Sir  Thomas  Pershall  devises  all  his  real  estate  to  his  sister, 
Anne  Pershall,  and  Robert  Bosville,  and  their  *  heirs  and  as-  [  *  2  ] 
signs,  upon  trust,  till  his  grand-daughter,  Arabella  Pershall, 
marry  or  die,  to  receive  the  rents  aDd  profits  thereof,  and  out  of  it 
to  pay  her  lOOZ,  a  year  for  her  maintenance;  and,  as  to  the  residue 
to  pay  his  debts  and  legacies;  and,  after  the  payment  thereof,  then 
in  trust  for  his  said  grand -daughter;  and  upon  further  trust,  that 
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if  she  lived  to  marry  a  Protestant  of  the  Church  of  England,  and 
at  the  time  of  such  marriage  be  of  the  age  of  twenty-one  or  up- 
wards, or  if  under  the  age  of  twenty-one,  and  such  marriage  be 
with  the  consent  of  her  aunt  the  said  Anne  Pershall,  the7i  to  convey 
the  said  estate  with  all  convenient  speed  after  such  marriage,  to  the 
use  of  .the  said  Arabella  for  her  life,  without  impeachment  of  waste, 
voluntary  waste  in  houses  excepted;  remainder,  after  her  death,  to  her 
husband  for  life;  remainder  to  the  issue  of  her  body;  with  several 
remainders  over;  and,  upon  further  trust,  that  if  the  said  Ara- 
bella Pershall  die  unmarried,  then  to  the  use  of  the  said  Anne 
Pershall  for  life;  remainder  to  the  son  of  his  other  grand- 
daughter, Frances  Ireland,  in  tail;  remainder  to  IVIr.  Bosville,  the 
defendant,  for  life;  remainder  to  his  first  and  other  sons;  remain- 
der to  the  testator's  right  heirs;  and,  upon  further  trust,  if  his 
grand- daughter  marry  not  according  to  the  directions  of  his  will, 
then,  upon  such  marriage,  to  convey  the  said  estate  to  trustees;  as 
to  one  moiety  thereof,  to  the  use  of  the  said  Arabella  for  life;  re- 
mainder to  trustees  to  preserve  contingent  remainders;  remainder 
to  her  first  and  every  other  son,  being  a  Protestant;  with  several 
remainders  over,  and,  as  to  the  other  moiety,  to  his  daughter  Ire- 
land's son,  in  like  manner. 

Sir  Thomas  Pershall  died  in  the  year  1722,  and  Mrs.  Arabella 
Pershall  in  1723  attained  her  full  age;  and  upon  a  treaty  of  mar- 
riage in  1729,  she  applies  to  the  trustees  for  a  conveyance  of  the 
estate  to  herself  for  life;  remainder  to  her  intended  husband  for 
life;  remainder  to  the  issue  of  her  body;  and  such  conveyance  was 
executed  by  one  of  the  trustees.  But  Mr.  Bosville,  the  other  trustee, 
who  was  also  a  remainderman,  refused  to  convey.  However, 
[  *  3  J  she  having  by  this  conveyance  a  legal  estate  tail  in  *  one 
moiety,  and  an  equitable  estate  tail  in  the  other  moiety, 
sufiPered  a  recovery  to  the  use  of  herself  in  fee,  and  in  1730  married 
the  plaintiff,  the  Lord  Glenorchy,  who  made  a  considerable  settle- 
ment upon  her;  and  as  to  her  own  estate  she  covenanted  to  settle 
it  upon  the  Lord  Glenorchy  and  herself  for  life;  remainder  to  the 
first  and  every  other  son  of  the  marriage,  in  tail  male;  and,  upon 
failure  of  such  issue,  to  the  survivor  of  the  said  husband  and 
wife,  in  fee. 

Argument  for  the  plaintiffs. — The  bill  was,  to  have  a  conveyance 
of  the  moiety  of  the  said  trust  estate  from  Mr.  Bosville  to  such  uses 
as  are  limited  in  the  said  covenant;  and  the  principal  question  was, 
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whether,  under  the  said  will,  the  Lady  Glenorchy  was  a  tenant  for 
life  or  in  tail?  upon  which  two  other  questions  arose,  viz.,  first, 
whether  the  words  in  the  will,  in  an  immediate  devise  of  a  legal 
estate  would  have  carried  an  estate  tail  ?  secondly,  if  so,  whether 
the  Court  will  make  any  difference  between  a  legal  title  and  a  trust 
estate  executory? 

[  Lord  Chancellor  King.  —I  should  upon  the  first  question  make 
no  difficulty  of  determining  it  an  estate  tail,  had  this  been  an  im- 
mediate devise;  but  when  you  apply  to  this  court  for  the  carrying 
a  trust  estate  into  execution,  the  doubt  is,  whether  we  shall  not  vary 
from  the  rules  of  law  to  follow  the  testator's  intent;  which  will  also 
bring  on  another  question, — What  is  the  testator's  intent  in  the 
present  case?] 

Upon  the  second  question,  it  was  argued  for  the  plaintiffs,  that 
the  Lady  Glenorchy  was,  under  this  will,  entitled  to  an  estate  tail 
in  equity;  for  this  Court  puts  the  same  construction  upon  limita- 
tions of  trusts  in  equity  as  the  law  does  upon  legal  estates,  and  that 
to  prevent  confusion.  This  doctrine  is  laid  down  with  the  strong- 
est reasons  by  the  Earl  of  Nottingham  in  the  Duke  of  Norfolk^s 
case  (a);  and  the  authority  of  Baile  v.  Coleman,  2  Vern.  670  (6), 
where  a  trust  to  one  for  life,  remainder  to  the  heirs  male  of  his  body, 
is  held  an  estate  tail,  has  never  yet  been  questioned.  So  it  is  held 
in  Legatt  v.  Sewell,  2  Vern.  551  (but  more  fully  reported  in 
1  Abr.  Eq.  Ca.  *394)  (c).  where  money  was  given  to  be  laid  [  *  4  ] 
out  in  land  to  one  for  life,  and  after  his  decease  to  his  heirs 
male,  and  the  heirs  male  of  the  body  of  every  such  heir  male, 
severally  and  successively  one  after  another;  and  a  case  being  made 
for  the  opinion  of  the  judges  as  of  a  legal  estate,  they  certified  it 
to  be  an  estate  tail.  So,  in  the  case  of  Bagshaw  v.  Doicnes,  or 
BagsJiaiv  v.  Spencer,  at  the  Rolls,  Hil.  6  Geo.  2  (d),  an  executory 
trust  was  directed  to  the  judges  for  their  opinion  as  a  legal  estate. 
Upon  the  same  reason  do  cestuis  que  trust  levy  fines  and  suffer  re- 
coveries, which  are  held  good  in  this  Court.  Indeed,  in  marriage 
articles,  if  they  covenant  to  settle  to  the  husband  for  life,  remainder 
to  the  heirs  of  their  two  bodies,  this  Court  will  decree  a  conveyance 
in  strict  settlement,  if  any  of  the  parties  apply  here,  because  the 
children  are  looked  upon  as  purchasers.     But  in  a  will  it  is  other- 

(rt)  3  Ch.  Ca.  26—47;  and  2  Swanst.  454. 

(6)  S.  C,  1  P.  Wms.  142;  1  Ves.  151. 

(c)  S.  C,  1  P.  Wms.  87;  see  2  Ves.  657. 

{d)  Bagshaw  v.  Spencer,  2  Atk.  246,  570;  on  appeal,  Id.  577. 
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wise;  they  take  through  the  bounty  of  the  testator,  and  in  such 
words  as  he  gives  it. 

It  was  further  insisted  for  the  plaintiffs,  that  the  words  issue  of 
her  body  would  make  a  difference  from  all  other  cases;  for,  in  the 
Statute  de  Donis  (13  Ed.  1)  which  created  entails,  it  is  said  to  be 
a  proper  word  for  that  purpose,  and  is  used  no  less  than  ten  times 
in  that  statute;  for  this  the  authority  of  King  v.  Melling,  1  Vent. 
214,  225  (e),  and  the  reason  there  given  cannot  be  contested,  which 
is  also  an  authority  in  the  principal  case;  for  there  it  is  held,  that 
a  devise  to  one  for  life,  with  a  power  to  make  a  jointure,  is  much 
stronger  to  shew  the  intent  of  the  testator  than  the  words  ivithout 
impeachment  of  waste.  To  A.  for  life,  remainder  to  the  issue  of 
her  body,  and,  for  want  of  such  issue,  remainder  over,  was  held  an 
estate  tail  in  the  Court  of  Exchequer,  in  the  case  of  Williams  v. 
Tompson,  about  three  or  four  years  ago.  Anders.  86.  To  one  for 
life,  remainder  to  the  children  of  his  body,  is  an  entail.  So  in 
Wild's  Case,  6  Co.  16  (L.  Cas.  R.  Prop.  581,  2nd  ed.),  and  Sweet- 
apple  V.  Bindon,  2  Vern.  536. 

It  was  further  argued,  that,  if  the  remainder  in  this  case  to  the 
issue  be  construed  to  be  words  of  purchase,  they  must  be 
[  *  5]  attended  with  the  greatest  absurdity;  for  in  *  what  manner 
can  the  issue  take?  All  the  sons,  daughters,  and  grand- 
children are  issue;  and  if  they  take  as  purchasers,  they  must  be 
joint-tenants,  or  tenants  in  common,  and  that  for  life  only  (/),  2 
Yern.  545;  which  construction  can  never  be  agreeable  to  the  testa- 
tor's intent;  and  whatever  estate  was  given  in  the  first  part  of  the 
will,  yet  the  words,  "and  for  want  of  such  issue,  then,  &c.,  will 
give  the  plaintifip  an  estate  tail,  according  to  the  cases  of  Langley 
V.  Baldwin,  and  Shaw  and  Weigh,  1  Abr.  Eq.  Ca.  184,  185,  Fitzg. 
7.  It  was  also  further  urged,  that,  from  the  face  of  the  whole  will, 
and  by  comparing  this  clause  with  the  other,  it  appears  that  the 
testator  intended  the  plaintiff,  the  Lady  Glenorchy,  should  take  an 
estate  tail,  and  that  the  several  clauses  in  a  will  are  to  be  taken  to- 
gether, and  make  but  one  conveyance;  and  that  it  was  a  proper 
argument  to  prove  the  intention  of  the  party  from  the  different 
penning  of  the  several  clauses.  The  person  who  drew  the  will 
knew  how  to  convey,  either  by  words  of  limitation  or  purchase, 
where  there  was  occasion  for  it;  for  where  he  limits  the  estate  to 

(e)  S.  C.  2  Lev.  58,  61. 
(/)  Cook  V.  Cook. 
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Mrs.  Ireland,  it  is  in  strict  settlement  by  proper  words  of  purchase; 
and  so  where  he  limits  it  to  the  Lady  Glenorchy,  in  case  she  had 
married  a  Papist.  But  further,  to  shew  he  well  understood  the 
doctrine  of  conveyances,  when  he  limits  by  words  of  purchase  to 
sons  not  in  esse,  he  has  put  in  trustees  to  preserve  contingent 
remainders,  which  he  would  certainly  have  done  in  this  case  had  he 
intended  the  Lady  Glenorchy  an  estate  for  life  only. 

Argument  for  the  defendant. — For  the  defendant,  it  was  argued, 
that  though  in  the  construction  of  wills  in  this  Court,  uses  and  trusts 
are  to  be  governed  by  the  same  rules  as  legal  estates,  and  that  there 
is  but  little  difference  between  uses  and  trusts  executed  and  legal  es- 
tates; yet  trusts  executory  are  by  no  means  under  the  same  consid- 
eration. In  the  cases  of  Legatt  v.  Seivell  and  Baile  v.  Coleman^  the 
Judges  were  divided  in  their  opinions,  and  since  that 'time  there  is 
an  express  authority  for  the  defendant.  In  the  case  of  Papil- 
Ion  v.  Voicey  Hil.  5  Geo.  2  (g) ;  so  likewise  in  the  *case  of  the  [  *  6  ] 
Attorney -General  v.  Young,  in  the  Court  of  Exchequer;  and 
the  case  of  Leonard  v.  Earl  of  Sussex ,  2  Vern.  526;  as  also  in  the 
case  of  Bramston  v.  Kinaston,  heard  at  the  Rolls  in  June,  1728, 
where  an  estate  was  given  by  the  testator  to  be  settled  upon  his 
grandchild  for  her  life,  remainder  to  the  issue  of  her  body;  and, 
when  she  applied  to  have  an  estate  tail  conveyed  to  her,  she  was  de- 
creed an  estate  for  life  only.  And  to  show  that  this  Court  is  not 
tied  up  to  the  rules  of  law  in  cases  of  executory  trusts,  the  case  of 
the  Earl  of  Stamford  v.  Sir  John  Hobart,  concerning  Serjeant  May - 
nard's  will,  was  cited,  where  an  estate  was  given  to  trustees  to  con- 
vey one  moiety  to  Sir  John  Hobart,  for  ninety- nine  years,  in  case  he 
should  so  long  live,  with  several  remainders  over;  and  this  Court 
decreed  the  Master  should  settle  the  conveyance  according  to  the 
letter  of  the  will;  but  upon  exceptions  to  the  Master's  Report,  Nov. 
19,  1709,  it  was  ordered  that  proper  estates  should  be  made  to  sup- 
port the  remainders,  that  the  testator's  intent  might  not  be  frus- 
trated; and  this  resolution  was  affirmed  in  the  House  of  Lords  (h). 
So  in  all  matters  executory,  this  Court  endeavours  to  find  the  intent 
of  the  parties,  and  lets  it  prevail  against  the  rules  of  law.  In  mar- 
riage settlements  it  was  never  doubted  but  that  this  Court  would 
carry  any  words  into  strict  settlement,  if  the  intent  of  the  parties 
was  such;  and  so  held  in  the  case  of  West  v.  Erisey,  in  the  House 

{g)  2  P.  Wms.  471. 

Ik)  3  Bro.  P.  C.  31,  Toml.  ed.,  30th  Mar.  1710. 
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of  Lords  (^);  and  in  that  of  Trevor  v.  Trevor,  1  Abr.  Eq.  Ca.  387  {k)\ 
and  the  same  rules  will  prQ,vail  in  cases  executory,  whether  wills  or 
articles.  Besides,  the  present  case  is  very  much  like  that  of  mar- 
riage articles.  The  testator  had  all  along  the  marriage  of  his  grand- 
dauorhter  in  view,  and  intended  this  will  as  no  more  than  heads  or 
directions  for  the  trustees  in  what  manner  he  would  have  it  settled: 
and  so  it  remains  to  be  carried  into  execution  by  the  aid  of  this 
Court. 

Then  as  to  the  word  issue,  it  is  sometimes  a  word  of  limitation, 
sometimes  of  purchase.  There  is  a  case'  mentioned  in  Wild's  Case, 
6  Co.  16,  where  to  one  and  his  children  is  held  to  be  an  estate 
[  *7  ]  tail;  yet  had  it  been  to  *  one  lor  life,  remainder  to  his  chil- 
dren, there  can  be  no  4pubt  but  that  it  had  been  a  bare  estate 
for  life.  And  as  to  the  objection,  that  the  issue,  if  puKihasers,  are 
to  take  jointly  and  for  life  only,  why  shall  it  not  be  as  in  case^  where 
the  limitation  is  to  the  first  and  every  other  son,  and  wherever  heirs 
of  the  body  are  held  to  be  words  of  purchase,  they  are  construed  to 
the  first  and  every  other  son? 

To  make  an  estate  tail  arise  by  implication  upon  the  words  "  and 
for  want  of  such  issue,'^  has  been  cited  the  case  of  Langley  v.  Bald- 
win, 1  Abr.  Eq.  Ca.  185.  But  there  is  the  case  of  Bamfield  v.  Pop- 
ham,  2  Vern.  427,  449,  for  the  defendant,  so  the  case  of  Loddington 
V.  Kime,  3  Lev.-  431,  and  that  of  Backhouse  v.  Wells,  1  Abr.  Eq.  Ca. 
184;  besides,  it  is  a  general  rule,  that  where  an  estate  is  to  be  raised 
by  implication,  it  must  be  a  necessary  and  inevitable  implication, 
and  such  as  that  the  words  can  have  no  other  construction  whatso- 
ever; an'djii  the  present  case,  there  is  the  word  "*sswe"  mentioned 
before;  so  that  these  last  words  must  relate  to  the  issue  before  men- 
tioned. Whereas  in  the  case  of  Langley  v.  Baldwin,  the  limitation 
is  to  six  sons  only;  then  come  the  words  "  and  for  want  of  issue,-'' 
which  words  could  not  have  relation  to  anything  before  mentioned. 

Lord  Chancellor  Talbot  had  taken  time  to  advise,  and  to  have 
the  opinion  of  the  judges  upon  this  case:  And  the  same  coming 
now  again  to  be  argued  upon  the  same  points  that  had  been  before 
the  late  Lord  Chancellor  (Lord  King). 

Argument  for  the  plaintiffs. — It  was  insisted  by  the  plaintiff's 
__ 

{i)  1  Bro.  P.  C.  225.  Toml.  ed..  overniling  the  decision  of  the  Barons  of  the 
Exchequer,  reported  2  P.  Wins.  349. 

{k)  S.  C.,1  P.  Wms.  622;  5  Bro.  P.  C.  122,  Toml.  ed. 
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counsel,  that  the  Lady  Glenorchy's  marrying  a  Protestant  of  the 
Church  of  England  at  or  after  the  age  of  twenty-one,  or,  if  under 
that  age,  marrying  such  an  one  with  her  aunt's,  or  in  case  she  was 
dead,  with  the  other  trustees'  consent,  was  a  condition  precedent; 
which,  when  performed,  would  give  her  an  estate  tail.  That  this 
intent  appeared  from  the  different  penning  of  the  several  clauses  in 
this  will;  for  it  provides,  incase  she  should  not  marry  such  a  person 
as  is  before  described,  that  she  should  have  but  a  moiety  for 
*  life,  and  trustees  are  appointed  to  preserve  contingent  ro-  [  *  8  ] 
mainders;  none  of  which  are  injoined  in  case  she  should 
inarry  a  Protestant  of  the  Church  of  England;  which  shows  a  differ- 
ence was  intended  in  case  of  performance  and  non- performance  of 
the  condition.  Then  considering  it  as  a  legal  devise,  no  doubt 
but  that  a  devise  to  one  and  the  issue  of  his  body  will  make  an 
estate  tail;  and  so  it  was  held  in  the  case  of  King  v.  Melling,  1 
Vent.  214,  225,  notwithstanding  the  proviso  there,  empowering  the 
devisee  to  make  a  jointure;  so  if  in  this  case  the  land  itself  had 
been  devised  to  the  Lady  Glenorchy,  it  would  have  made  an  entail 
at  law;  and  there  is  no  difference  between  an  entail  of  a  legal  es- 
tate and  of  an  equitable  one.  Wild's  Case,  6  Co.  16,  devise  to  a 
man  and  his  children,  who  had  then  two  children  alive,  the  devisee 
took  but  for  life;  but  in  King  v.  Melling,  1  Vent.  214,  225,  Lord 
Hale  said,  that  had  there  been  no  children  living,  in  that  case  of 
Wildy  it  would  have  been  an  estate  tail;  though  "children"  be  not 
80  strong  a  word  as  "issue";  which  in  many  statutes,  particularly 
the  Statute  de  Donis  (13  Edw.  1),  takes  in  all  the  children.  In 
Shelley's  Case,  1  Co.  88  b  (L.  Cas.  R.  Prop.  507,  2nd  ed.),  it  is 
said,  that  if  there  be  a  gift  to  one  for  life,  be  it  by  deed  or  will,  and 
afterwards  comes  a  gift  to  the  heirs  of  his  body,  it  is  an  entail; 
otherwise  indeed,  if  the  limitation  be  to  the  heirs  male  of  such  heir 
male,  as  in  Archer's  Case,  1  Co.  66;  there  it  would  make  but  an 
estate  for  life,  because  the  limitation  there  is  grafted  upon  the  word 
*' heirs."  So,  in  the  case  of  Backhouse  v.  Wells,  in  B.  R.  1712,  1 
Abr.  Eq.  Ca.  184,  the  devisee  took  but  for  life,  the  limitation  being 
there  grafted  upon  the  word  "issue;"  which  for,  that  reason  was 
taken  to  be  only  a  description  of  the  person  in  that  case;  but  in 
Cosen's  Case,  Owen,  29,  and  in  Langley  v.  Baldwin,  1  Abr.  Eq. 
Ca.  185,  the  estate  tail  was  raised  by  implication;  which  shews  that 
an  estate  tail  may  pass  not  only  by  express  words  but  by  impli- 
cation also.     In  King  v.  Melling,  the  Lord   Hale  said  upon  Wild's 
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Case,  "  That  had  it  been  to  the  children  of  the  body,  it  would  have 

passed  an  entail;"  and  yet  none  of  those  cases  seem  so 

[  *  9  ]  *  strong  as  the  present.     So  in  the  case  of   Cook  v.  Cook,  2 

Vern.  545,  it  is  said,  "  That  a  devise  to  one  and  his  children, 

if  there  be  no  children  living,  will  be  an  estate  tail." 

The  exception  of  waste  is  next  to  be  considered;  and  had  it  not 
been  for  that,  this  would  clearly  have  passed  an  entail;  but  this 
exception  varies  not  the  case,  for  here  the  estates  must  disjoin  ac- 
cording to  Lewis  Bowles's  Case,  11  Co.  79  b  (L.  Cas.  E.  Prop.  37, 
3rd  ed.),  to  let  in  the  husband's  estate,  which  must  intervene  be- 
tween her  estate  and  that  of  her  i^siie;  and  the  power  of  commit- 
ting waste  {voluntary  waste  in  houses  excepted)  was  given  only  to 
make  her  dispunishable  of  waste  during  the  time  she  should  be 
tenant  for  life  only;  which  she  must  be  until  her  husband's  death, 
by  reason  of  the  remainder  to  hiba,  but  not  at  all  to  restrain  the  es- 
tate, which  the  words  of  the  will  give  her,  which  is  plainly  an  es- 
tate tail.  The  adding  the  words,  '^without  impeachment  of  waste,^^ 
can  alter  nothing;  for  if  she  was  tenant  in  tail,  she  had  already  in 
her  that  power  which  these  words  would  give  her;  and  the  express- 
ing the  power  which  was  already  in  her  could  no  more  abridge  her 
estate  (according  to  the  maxim  of  Expressio  eorum  quoi  tacith  in- 
sunt  nil  operatur)  than  the  power  of  making  the  jointure  did  in 
King  and  Melling^s  Case.  In  Langley  v.  Baldwin  there  were  the 
same  words  as  here;  and  in  that  of  Shaw  and  Weigh,  or  Sparrow  v. 
Shaw  (Z),  1  Abr.  Eq.  Ca.  184,  which  went  up  to  the  House  of  Lords, 
the  prohibition  went  not  only  to  voluntary  but  to  all  manner  of 
waste,  and  yet  there  it  was  decreed  to  be  an  estate  tail;  which  was 
a  much  stronger  implication  to  make  the  sister  to  be  but  tenant  for 
life  than  any  in  the  present  case.  And  in  Baile  v.  CoZemaw,  2 
Vern.  670,  an  estate  tail  was  decreed  by  the  Lord  Harcourt,  not- 
withstanding the  power  of  leasing  given  to  Christopher  Baile.  Nor 
can  the  other  words  voluntary  2vaste  in  houses  excepted,  carry  the 
implication  further  than  the  former;  since  this  Court  will  often  re- 
strain a  tenant  for  life  without  impeachment  of  waste,  from  com- 
mitting waste,  notwithstanding  his  power,  as  was  declared 
[  *  10  ]  by  the  Earl  of  Nottingham  in  Williams  v.  Day,  *  2  Ch.  Ca. 
32,  who  there  said,  that  he  would  stop  the  pulling  down  of 
houses  or  defacing  a  seat  by  tenant  in  tail  after  possibility  of  issue 
extinct,  or  by  tenant  for  life,  though  dispunishable  of  waste  by  ex- 
(7)  3  Bro.  P.  C.  120,  Toml.  ed. 
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press  grant  or  by  trust;  and  the  like  has  been  since  done  in  the 
case  of  Vane  v.  Lord  Barnard,  2  Vern.  733.  By  comparing  this 
with  the  other  clauses  of  this  will,  it  appears  plainly  that  the  testa- 
tor did  not  intend  the  Lady  Glenorchy  a  less  estate  than  to  the 
other  devisees;  but  that  his  design  was  to  prefer  her  and  her  issue 
to  that  of  Mrs.  Frances  Ireland,  though  Frances  was  dead  at  the 
time  of  the  will;  and  that  her  son,  who  could  expect  no  more  fa- 
vour than  his  mother  could,  had  she  been  living,  should  not  have  an 
immediate  estate  tail,  and  so  a  greater  estate  than  she  who  was  in- 
tended to  be  most  preferred.  It  is  plain  the  testator  well  knew  the 
difference  between  giving  an  estate  for  life  and  an  estate  tail,  by 
the  different  wording  of  the  clauses  of  this  willl  In  that,  whereby 
he  devises  the  remainder  to  Mr.  Bosville,  these  words  are  purposely 
omitted;  and  in  others  he  gives  the  Lady  Glenorchy  several  es- 
tates, according  to  her  marrying  such  or  such  persons,  Protestants 
or  Papists;  and,  consequently,  he  must  be  thought  to  have  intended 
her  a  greater  estate  upon  her  performing  than  upon  her  not  per- 
forming the  condition.  If,  therefore,  these  words  would  create  an 
estate  tail  at  law,  the  construction  will  be  the  same  here,  since  a 
Court  of  equity  ought  not  to  go  further  than  the  Courts  of  law;  as 
was  held  by  Lord  Cotvper  in  the  case  of  Legatt  v.  Setcell,  2  Vern. 
551,  1  Abr.  Eq.  Ca.  394,  and  was  also  held  by  Lord  Harcoiirt  in 
the  case  of  Bails  v.  Coleman^  2  Vern.  670,  where  he  takes  a  differ- 
ence between  cases  arising  upon  wills  and  cases  arising  upon 
marriage  articles,  where  the  persons  being  all  purchasers,  the 
agreement  is  to  be  carried  into  stricter  execution  than  in  the  case 
of  a  will,  where,  the  parties  being  but  volunteers,  the  words  must 
be  taken  as  you  find  them.  The  same  is  held  totidem  verbis  in  the 
case  of  Siveetapple  v.  Bindon,  2  Vern.  536,  where  it  is  said,  "  That 
in  a  devise,  all  being  volunteers,  the  devisee's  estate  is  not 
to  be  restrained,  nor  is  there  any  argument  to  be  *  drawn  [  *  11  ] 
from  this  being  an  executory  trust,  since  the  case  of  Baile 
V.  Coleman  was  such,  and  looked  upon  as  such  by  the  Lords  Cow- 
per  and  Harcouft;  and  the  case  of  Leonard  v.  Earl  of  Sussex,  2 
Vern.  526,  is  widely  different  from  ours,  for  there  was  an  express 
injunction  that  it  should  be  settled  in  such  manner  as  'that  the  sons 
should  never  have  it  in  their  power  to  bar  the  issue. 

Argument  for  the  defendant. — It  was  argued  for  the  defendant 
by  Mr.  Attorney -General,  Mr.  Vemey,  and  Mr.  Fazakerley,  that  the 
Lady  Glenorchy  could  take  but  an  estate  for  life;  and  they  took  a 
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difference  between  the  present  case,  being  of  an  executory  trust, 
and  those  of  Cosen's,  and  of  Cook  v.  Cook,  which  were  legal  estates 
and  executed.  The  resolution  in  Sonday's  Case,  9  Co.  127  b  (which 
was  likewise  of  a  legal  estate)  was  chiefly  founded  upon  the  proviso, 
restraining  the  son  or  his  issue  from  aliening,  which  made  the 
argument  that  he  was  intended  by  the  testator  to  be  tenant  in  tail, 
since,  if  he  had  been  but  tenant  for  life,  the  restraint  had  been  vain 
and  needless.  In  the  case  of  Langley  v.  Baldicin,  an  estate  tail 
was  raised  by  implication  upon  the  words,  "  if  he  die  without  issue 
male;  "  because  the  devise  extending  no  further  than  the  sixth  son? 
no  son  born  after  could  have  taken;  but  the  heir-at-law  must  have 
been  preferred;  whereas  his  intent  was  to  provide  equally  for  all 
his  sons,  and,  therefore,  the  raising  an  estate  tail  by  implication 
(besides  that  it  was  in  the  case  of  a  legal  estate)  was  carrying  the 
testator's  intent  into  execution.  The  case  of  King  \.  Melting  has, 
indeed,  gone  very  far,  but  has  always  been  looked  upon  as  the  ne 
plus  ultra,  beyond  which  no  Court  would  ever  go.  This  appears 
from  the  resolution  in  the  case  of  Backhouse  v.  Wells,  where  the 
intent  of  the  parties  prevailed  against  the  doctrine  now  insisted  on. 
But  it  is  said,  the  word  issue  is  always  a  word  of  limitation.  In 
that  of  Sweetapple  v.  Bindon,  the  words  did  of  themselves  carry  an 
estate  tail,  and  there  was  no  intent  appearing  to  the  contrary.  And 
in  Legatt  v.  Sewell,  one  judge  was  of  opinion  it  was  bat  an  estate 

for  life,  and  that  case  was  afterwards  agreed. 
[  *  12  ]  The  difference  which  was  insisted  on  in  the  former  *  argu- 
ment, and  is  still  strongly  relied  on  for  the  defendant,  be- 
tween legal  estates  and  trusts  executed  and  trusts  executory,  is  evi  - 
dent,  and  appears  plainly  from  the  case  of  Leonard  v.  Earl  of 
Sussex,  where  the  words  were  much  stronger  to  create  an  estate 
tail  than  they  are  here;  but  yet,  in  that  case,  the  Court  declared, 
that,  it  being  a  trust  executory,  the  provision  should  be  looked 
upon  as  strong  for  the  benefit  of  the  issue,  as  if  it  had  been  in 
marriage  articles;  and  that  the  testator's  intent  (appearing  by 
the  subsequent  words),  ^^  that  none  should  have  power  to  dock 
the  entail,^''  should  be  observed,  therefore  decreed  but  an  es- 
tate for  life.'  This  difference  appears  likewise  from  the  cases 
of  White  V.  Thornborough,  2  Vern.  702,  and  Trevor  v.  Trevor, 
Eq.  Ca.  Ab.  387,  and  from  that  of  Fapillion  v.  Voice,  Hil.  5 
Geo.  2,  which  is  not  distinguishable  from  our  case,  except  that 
there  were  trustees  appointed  in  that  case     to  preserve  contin- 
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gent  remainders,  which  are  not  in  this.  But  notwithstanding  that 
provision,  the  late  Lord  Chancellor  King  declared,  in  that  case, 
that  the  limitation,  had  it  been  by  act  executed,  would  have  created 
an  estate  tail;  but  that  the  trust  being  executory,  and  to  be  carried 
into  execution  by  the  assistance  of  this  Court,  he  would  keep  the 
parties  to  the  observance  of  the  testator's  intent,  which  plainly 
governs  the  present  case;  and  by  all  those  it  appears  that  the  testa- 
tor's intent  is  as  much  to  be  observed  in  cases  of  executory  devises 
as  of  marriage  articles.  If,  therefoie,  the  testator's  intent  is  to  be 
observed,  and  that  no  words  which  may  have  any  operation  are  to 
be  rejected,  it  plainly  appears  from  this  and  the  other  clauses  of 
this  will,  that  Sir  Thomas  Pershall  intended  this  lady  only  an 
estate  for  life.  It  is  true,  indeed,  that  the  word  "  issue  "  in  a  will  is 
generally  a  word  of  limitation,  and  creates  an  estate  tail;  but  that  is 
only  where  no  intent  appears  to  control  it.  And  in  every  clause  of 
this  will,  where  he  intends  only  an  estate  for  life,  he  mentions  the 
word  ^'for  life;  "  and  where  he  intends  an  estate  tail,  there  is  not 
a  word  mentioned  of  impeachment  of  waste,  which  shews  he  knew 
what  he  was  doing  when  he  inserted  this  exception,  and  was 
not*  ignorant  of  the  operation  these  words  would  have  [*13] 
on  the  several  estates.  And  these  words  were,  in  the  case 
of  Loddington  v.  Kinie,  3  Lev.  431,  taken  to  be  a  strong  implication 
of  the  testator's  meaning  to  give  but  an  estate  for  life,  notwith- 
standing the  other  words,  which  seemed  to  carry  an  entail.  Nor  is 
there  any  colour  for  what  has  been  insisted  on  for  the  plaintiff,  that 
the  power  of  committing  waste,  with  the  restraint  of  voluntary 
waste  in  houses,  was  designed  only  to  attend  on  her  estate  for  life, 
till,  by  her  husband's  death,  she  should  come  to  be  tenant  in  tail, 
since  no  more  could  be  meant  by  it  than  to  restrain  her  from  de- 
facing or  pulling  down  houses  while  she  was  in  her  husband's 
power,  the  testator  not  knowing  who  her  husband  might  be.  This 
power  of  committing  waste  has  been  compared  to  the  power  of  leas- 
ing in  the  case  of  Bailie  v.  Coleman,  though  they  are  widely  differ- 
ent; nor  can  it  be  compared  to  that  of  making  a  jointure  in  Kmg 
V.  Melling\  for,  since  tenant  in  tail  cannot  make  a  jointure  without 
a  recovery,  the  power  was  as  proper  to  be  annexed  to  an  estate  tail 
as  to  an  estate  for  life,  which  was  one  of  the  reasons  of  Lord  Hale's 
opinion  in  that  case.  In  our  case,  to  serve  the  intent  of  restraint 
of  waste  in  houses,  she  must  be  decreed  but  an  estate  for  life;  if  it 
be  an  estate  tail,  she  will  be  enabled  to  commit  waste  in  houses  as 
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well  as  in  all  the  other  parts  of  the  estate,  notwithstanding  any  re- 
straint to  the  contrary.  Nor  will  the  answer  that  has  been  given 
to  this,  that  she  might  be  restrained  in  this  Court,  avail;  since  no 
instance  can  be  shewn  where  a  tenant  in  tail  has  been  restrained 
from  committing  waste  by  an  injunction  of  this  Court. 

[Lord  Chancellor. — That  was  refused  in  Mr.  Saville's  Case  (a), 
of  Yorkshire,  who,  being  an  infant,  and  tenant  in  tail  in  possession, 
in  a  very  bad  state  of  health,  and  not  likely  to  live  to  full  age,  cut 
down  by  his  guardian  a  great  quantity  of  timber  just  before  his 
death,  to  a  very  great  value;  the  remainderman  applied  here  for  an 
injunction  to  restrain  him,  but  could  not  prevail.] 

The  other  objection,  that  Sir  Thomas  Persball  could  never 
[  *  14  ]  intend  the  Lady  Glenorchy  a  less  estate  than  the  *  children 
of  his  other  grand -daughter,  Frances  Ireland,  turns  rather 
against  the  plaintiff;  for  the  testator's  intent  was  to  provide  for  the 
Lady  Glenorchy's  children  preferably  to  those  of  Frances  Ireland? 
and  therefore  he  makes  the  lady  herself  but  tenant  for  life,  and  her 
children  tenants  in  tail.  Nor  is  anything  more  common  than  to 
limit  an  estate  for  life  only  to  the  first  taker,  by  which  the  intent  of 
providing  for  children  is  better  answered  than  if  the  first  taker 
was  made  tenant  in  tail,  Nor  will  there  in  this  case  follow  the  in- 
convenience that  has  been  mentioned,  by  making  the  issue  to  be 
purchasers,  viz.,  that  the  issue  must  take  jointly,  and  takes  estates 
for  life  only;  for  if  issue  benomen  collectivum,  as  has  been  insisted 
for  the  plaintiffs,  why  may  it  not  be  so  as  well  where  they  take  by 
purchase,  as  where  they  take  by  limitation?  especially  where  the 
testator's  intent,  that  they  should  take  successively,  and  by  seniority 
of  birth,  is  as  well  served  by  their  taking  one  way  as  the  other. 
And  if  the  word  issue  be  tantamount  to  the  word  heirs,  as  it  has 
been  agreed  to  be,  they  have  answered  themselves.  In  the  case  of 
Burchett  v.  Durdant,  2  Vent.  311,  and  in  2  Lev.  232,  by  the  name 
of  James  v.  Richardson,  the  words,  "  heirs  of  the  body,^^  were  held 
to  be  words  of  purchase,  by  reason  of  the  words  "  now  living,'''' 
which  came  just  after,  and  yet  were  at  the  same  time  determined  to 
carry  an  estate  tail,  the  word  " /^etVs "  being  nomen  collectivum; 
and  if  so,  in  case  of  a  legal  estate  executed,  much  more  ought  this 
construction  to  hold  here;  this  will  being  meant  by  the  testator 
only  as  heads  of  a  settlement  to  be  made,  and  so  may  well  be  thought 

,  -.  f...  .. ,  ■    — — — 

(a)  See  Mos.  224. 
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not  £o  have  been  so  accurate  in  the  wording  as  if  the  conveyance 
were  then  to  have  been  drawn  up  with  advice  of  counsel,  and  all 
other  assistances  to  make  it  formal. 

Lord  Chancellor  Talbot. — Several  observations  have  been  made 
on  the  different  penning  of  several  clauses  oiE  this  will,  from  which 
I  think  no  inference  can  be  drawn;  the  testator  having  expressed 
himself  variously  in  many,  if  not  in  all  of  them.  It  is 
plain,  that  by  the  *  lirst  part  of  this  will  he  intended  her  [  *  15  ] 
but  an  estate  for  life  till  marriage;  then  comes  the  clause 
upon  which  the  question  depends.  But  before  I  give  my  opinion 
of  that,  I  must  observe,  that  the  trustee  has  not  done  right;  for 
nothing  was  to  vest  till  after  her  marrying  a  Protestant.  The 
trustee  therefore  by  conveying,  and  enabling  her  to  suffer  a  recovery 
before  marriage,  which  has  been  done  accordingly,  has  done  wrong. 

Construction  of  the  devise  assuming  it  to  be  legal  and  executed. — 
But  the  great  question  is,  what  estate  she  shall  take  ?  And  first, 
considering  it  as  a  legal  devise  executed,  it  is  plain  that  the  first 
limitation,  with  the  power  and  restriction,  carries  an  estate  for  life 
only;  so  likewise  of  the  remainder  to  the  husband :  But  then  come 
the  words  ^^remainder  to  the  issue  of  her  body,^^  upon  which  the 
question  arises.  The  word  ^Hssue'''  does,  ex  vi  termini,  comprehend 
all  the  issue;  but  sometimes  a  testator  may  not  intend  it  in  so  large 
a  sense,  as  where  there  are  children  alive,  &c.  That  it  may  be  a 
word  of  purchase  is  clear,  from  the  case  of  Backhouses.  Wells,  and 
of  limitation,  by  that  of  King  v.  Melling;  but  that  it  may  be  both 
in  the  same  will  has  not  nor  can  be  proved.  The  word  ''^heirs^^  is 
naturally  a  word  of  limitation;  and  when  some  other  words  express- 
ing the  testator's  intent  are  added,  it  may  be  looked  on  as  a  word 
both  of  limitation  and  purchase  in  the  same  will;  but  should  the 
word  ''esswe"  be  looked  upon  as  both,  in  the  same  will,  what  a  con- 
fusion would  it  breed;  for  the  moment  any  issue  was  born,  or  any 
issue  of  that  issue,  they  would  all  take.  The  question  then  will  be, 
whether  Sir  Thomas  Pershall  intended  the  Lady  Glenorchy's  issue 
to  take  by  descent  or  by  purchase  ?  If  by  purchase,  they  can  take 
but  for  life,  and  so  every  issue  of  that  issue  will  take  for  life;  which 
will  make  a  succession  ad  infinitum,  a  perpetuity  of  estates  for  life. 
This  inconvenience  was  the  reason  of  Lord  Hale's  opinion  in  King 
V.  Melling,  that  the  limitation  there  created  an  estate  tail.  It  may 
be,  the  testator's  intent  is  by  this  construction  rendered  a  little  pre- 
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carious;  but  that  is  from  the  power  of  the  law  over  men's 
[  *  16]  estates,  and  to  prevent  confasion,     Restraint  *from  waste 

has  been  annexed  to  estates  for  life,  which  have  been  after- 
wards construed  to  be  estates  tail.  I  do  not  say  that  where  an  ex- 
press estate  tail  is  devised,  that  the  annexing  a  power  inconsistent 
with  it  will  defeat  the  estate :  No,  the  power  shall  be  void.  But  there 
the  power  is  annexed  to  the  estate  for  life,  which  she  took  first;  and 
therefore  I  am  rather  inclined  to  think  it  stronger  than  King  v. 
Melling,  where  there  was  no  mediate  estate,  as  there  is  here  to  the 
husband;  there,  there  was  an  immediate  devise,  here  a  mediate  one; 
so  the  applying  this  power  to  the  estate  for  life  carries  no  incon- 
gruity with  it.  As  the  estate  of  King  v.  Melling  has  never  been 
shaken,  and  that  of  Shaw  v.  Weigh,  or  Sparrmv  v.  Shatv,  which 
went  up  to  the  House  of  Lords,  was  stronger,  I  do  not  think  that 
Courts  of  equity  ought  to  go  otherwise  than  the  Courts  of  law;  and 
therefore  am  inclinable  to  think  it  an  estate  tail  as  it  would  be  at 
law. 

Construction  of  the  devise,  it  being  executory. — But  there  is 
another  question,  viz.,  How  far  in  cased  of  trusts  executory,  as  this 
is,  the  testator's  intent  is  to  prevail  over  the  stren^h  and  legal  sig- 
nification of  the  words?  I  repeat  it,  I  think,  in  cases  of  trusts  ex- 
ecuted or  immediate  devises,  the  construction  of  the  Courts  of  law 
and  equity  ought  to  be  the  same ;  for,  there  the  testator  does  not  sup- 
jyose  any  other  conveyance  will  be  made;  but  in  executory  trusts  he 
leaves  somewhat  to  be  done ;  the  trusts  to  be  executed  in  a  more  care- 
ful and  more  accurate  manner.  The  case  of  Leonard  v.  the  Earl 
of  Sussex,  had  it  been  by  act  executed,  would  have  been  an  estate 
tail,  and  the  restraint  had  been  void;  but  being  an  executory  trust,  the 
Court  decreed  according  to  the  intent  as  it  was  found  expressed  in  the 
will,  which  must  noiv  govern  our  construction.  And  though  all  par- 
ties claiming  under  this  will  are  volunteers,  yet  are  they  entitled 
to  the  aid  of  this  Court  to  direct  their  trustees.  I  have  already 
said  what  I  should  incline  to,  if  this  was  an  immediate  devise;  but 
as  it  is  executory,  and  that  such  construction  may  be  made  as  that 

the  issue  may  take  without  any  of  the  inconveniences  which 
[  *  17  ]  were  the  foundation  of  the  ^resolution  in  King  v.  Melling' s 

Case,    and  that  as  the  testator's  intent  is  plain   that  the 

issue  should  take,  due  conveyance,  by  being  in  the  common  form, 

viz.,  to  the  Lady  Glenorchy  for  life,  remainder  to  her  husband  the 

Lord  Glenorchy  for  life,  remainder  to  their  first  and  every  other  son 
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with  a  remainder  to  the  daughters,  will  best  serve  the  testator's 
intent.  In  the  case  of  Earl  of  Stamford  v.  Sir  John  Hobartf  Dec. 
19,  1709,  it  appeared  that,  for  want  of  trustees  to  preserve  the  con- 
tingent remainders,  all  the  uses  intended  in  the  will  and  in  the  Act 
of  Parliament  to  take  effect,  might  have  been  avoided:  and  there- 
fore the  Lord  Coivper  did,  notwithstanding  the  words  of  the  Act, 
upon  great  deliberation,  insert  trustees.  In  the  case  of  Legatt  v. 
Seivilly  the  words,  if  in  a  settlement,  would  have  made  an  estate 
tail;  and  in  that  of  Baile  v.  Coleman,  the  execution  was  to  be  of 
the  same  estate  as  he  had  in  the  trust,  which  in  construction  of  law 
was  an  estate  tail.  Nor  is  the  rule  generally  true,  that  in  articles 
and  executory  trusts  different  constructions  are  to  bo  admitted;  the 
late  case  of  Papillon  v.  Voice  is  directly  against  this,  and  it  seems 
to  roe  a  very  strong  authority  for  executing  the  intent  in  the  one 
case  as  well  as  the  other. 

And  so  decreed  the  Lady  Glenorchy  but  an  estate  for  life,  with 
remainder,  &c. 


LEGG  V.  GOLD  WIRE. 

[reported  CAS.  TEMP.  TALBOT,  20.] 

[Nov.  10th,  1736.] 

Rectification  of  Marriage  Settlement.] — When  a  Marriage  Set- 
tlement ivill  be  rectified  by  Marriage  Articles. 

N.  B.  By  Lord  Chancellor  Talbot. — Where  articles  are  entered 
into  before  marriage,  and  a  settlement  is  made  after  marriage  dif- 
ferent from  those  articles  (as  if  by  articles  the  estate  was  to 
be  in  strict  settlement,  and  *by  the  settlement  the  husband  [  *  18  ] 
is  made  tenant  in  tail  whereby  he  hath  it  in  his  pqwer  to 
bar^the  issue),  this  Court  will  set  up  the  articles  against  the  settle- 
ment; but  where  both  articles  and  settlement  are  previous  to  the 
marriage,  at  a  time  when  all  parties  are  at  liberty,  the  settlement 
differing  from  the  articles  will  be  taken  as  a  new  agreement  between 
them  and  shall  control  the  articles  (m).  And  although,  in  the  case 
of  West  V.  Errissey  (n),  Mich.  1726,  in  the  Court  of  Exchequer,  and 

{m)  See,  however,  Bold  v.  Hutchinson,  5  De  G.  Mac.  &  G.  558,  567 
(n)  2  P.  Wms.  349;  3  Bro.  P.  C.  327;  Collectanea,  Jur.  463. 
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afterwards  in  the  House  of  Lords,  in  1727,  the  articles  were  made 
to  control  the  settlement  made  before  marriage,  yet  that  resolution 
no  way  contradicts  the  general  rule;  for  in  that  case  the  settlement 
was  expressly  mentioned  to  be  made  in  pursuance  and  performance 
of  the  said  marriage  articles,  whereby  the  intent  appeared  to  be  still 
the  same  as  it  was  at  the  making  of  the  articles. 


'''Lord  Glenorchy  v.  Bosville,  in  Lord  Talbofs  time,"  observes 
Lord  Hardwicke,  "  has  established  the  distinction  between  trusts 
executed  and  executory:  "  Bagshaiv  v.  Spencer,  2  Atk.  582:  His  Lord- 
ship, however,  in  the  same  case,  almost  denied  that  any  such  distinc- 
tion existed,  although  he  afterwards  fully  admitted  it  (Exel  v.  Wal- 
lace, 2  Ves,  323;  Bastard  v.  Proby,  2  Cox,  8)|  and  it  has  since  been 
recognized  by  a  long  series  of  decisions.  See  Austen  v.  Taylor,  1 
Eden,  367,  368;  Countess  of  Lincoln  v.  Duke  of  Newcastle,  12  Ves. 
227;  Jervoise  v.  Duke  of  Northumberland,  1  J.  &  W.  570;  Black- 
burn V.  Stables,  2  V.  &  B.  369;  Lord  Deerhurst  v.  Duke  of  St.  Albans, 
5  Madd.  233;  S.  C,  nom.  Tollemache  v.  Coventry,  2  C.  &  F.  611; 
Douglas  v.  Congreve,  1  Beav.  59;  S.  C,  4  Bing.  N.  C.  1,  5  Bing.  N. 
C.  318;  Boswell  v.  Dillon,  1  Dru.  297.  See  also  Earl  of  Stamford 
V.  Sir  John  Hobart,  3  Bro.  P.  C.  33,  Toml.  ed. ;  Papillon  v.  Voice, 

2  P.  Wms.  471;  Dillon  v.  Blake,  16  Ir.  Ch.  Rep.  24;  2  Seton  on 
Decrees,  1235—1242,  4th  ed. 

[The  difference  between  executory  and  executed  trusts  is  now 
well  settled  both  in  England  and  the  United  States.  Dennison  v. 
Goehring,  7  Barr.  177;  Wood  v.  Burnham,  6  Paige,  518;  Garner  y. 
Garner,  1  Dessaus,  448;  Edmondson  v.  Dyson,  2  Kelly,  307;  Berry 
V.  Williamson,  11  B.  Mont.  245;  Gushing  y.  Blake,  30  N.  J.  Eq.  689; 
Weehawken  Ferry  Co.  v.  Sisson,  2  C.  E.  Green,  476;  Mullonyw.  Id., 

3  Gr.  Ch.  16.]      • 

It  is  proposed  in  this  note  to  consider  the  distinction  between  trusts 
executed  and  executory,  and  the  consequences  which  result  there- 
from principally  with  reference  to  the  limitation  of  estates. 

A  trust  is  said  to  be  executed  when  no  act  is  necessary  to  be  done 
to  give  eftect  to  it,  the  limitation  being  originally  complete,  as  where 
an  estate  is  conveyed  or  devised  unto  and  to  the  use  of  A. 
[  *  19  ]   *  and  his  heirs  in  trust  for  B.  and  the  heirs  of  bis  body. 

A  trust  is  said  to  be  executory  where  some  further  act  is  nec- 
essary to  be  done  by  the  author  of  the  trust  or  the  trustees,  to  give 
effect  to  it,  as  in  the  case  of  marriage  articles,  and  as  in  the  case  of 
a  will  where  property  is  vested  in  trustees  in  trust  to  settle  or  convey 
in  a  more  perfect  and  accurate  manner;  in  both  of  which  cases  a 
further  act,  viz.,  a  settlement  or  conveyance,  is  contemplated.  [The 
distinction  between  executed  and  executory  trusts,  depends  upon 
the  manner  in  which  the  trust  is  declared.  When  the  limitations 
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are  fully  and  perfectly  declared  the  trust  is  regarded  as  an 
executed  trust.  It  is  only  where  the  limitations  are  imperfectly 
declared  and  the  intention  of  the  creator  is  expressed  in  general 
terras,  leaving  the  manner  in  which  his  intent  is  to  be  carried  into 
effect,  substanially  in  the  discretion  of  the  trustee,  that  a  Court  of 
equity  regards  the  trust  as  an  executory  one.  A  mere  direction  to 
the  trustee  to  convey,  will  convey  a  trust  into  an  executory  trust, 
see,  Gushing  v.  Blake,  3  Stewart  (N.  J.  Eq. ),  694;  Cushing  v, 
Sherard,  5  Wallace,  268;  YamelVs  Appeal,  20  P.  F.  Smith,  340; 
Neves  v.  Scott,  9  How.  211.] 

,  It  is  now  clearly  established,*  as  laid  down  by  Lord  Talbot  in 
Lord  Glenorchy  v.  Bosville,  that  a  Court  of  equity  in  cases  of  executed 
trusts  will  construe  the  limitations  in  the  same  manner  as  similar 
legal  limitations.  If,  for  instance,  an  estate  is  vested  in  trustees 
and  their  heirs  in  trust  for  A.  for  life,  without  impeachment  of" 
waste,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  in  trust  for  the  heirs  of  A.'s  body,  the  trust  being 
an  executed  trust.  A.,  according  to  the  rule  in  Shelleijs  Case  (1  Co. 
936,  L.  Cas.  K.  P.  589,  3rd  Ed.),  which  is  a  rule  of  law,  will  bo  held 
to  take  an  estate  tail.  Here  it  will  be  observed  that  the  rule  pre- 
vails over  the  evident  intention,  that  A.  should  have  only  a  life 
interest,  evidenced  by  its  being  given  to  him  ivithoid  impeachment 
of  waste,  and  by  the  limitation  to  trustees  to  preserve  contingent 
remainders.  See  Wright  v.  Pearson,  1  Eden,  119;  Austen  v. 
Taylor,  1  Eden,  361;  Jones  v.  Morgan,  1  Bro.  C.  C.  206;  Jo/rvoise 
V.  Duke  of  Northumberland,  1  J.  &  W.  559;  clearly  overruling  the 
opinion  expressed  by  Lord  Hardvoicke  in  Bagsliaw  v.  Spencer,  2 
Atk.  577,  when  ho  erroneously  reversed  the-  decision  of  Sir  Joseph 
Jekyll,  M.  R.     See  also  Bosvjell  v.  Dillon,  1  Dru.  291. 

In  cases,  however,  of  executory  trusts,  where,  according  to  Lord 
Talbofs  observation  in  Lord  Glenorchy  y.  Bosville,  something  is  left 
to  be  done  viz.,  the  trusts  are  left  to  be  execided  in  a  more  carefnl 
and  more  accurate  manner,  a  Court  of  equity  is  not,  as  in  cases  of 
execided  trusts,  bound  to  construe  technical  expressions  with  legal 
strictness,  but  will  mould  the  trusts  according  to  the  intent  of  those 
who  create  them.  [  In  an  executed  trust  the  instrument  must  be 
interpreted  according  to  the  rules  of  law  although  by  such  an  in- 
terpretation the  intention  is  defeated.  If  an  estate  is  given  to  A. 
and  his  heirs  in  trust  for  B.  for  life  with  remainder  to  the  heirs  of 
B.  B.  will  take  an  estate  in  fee  according  to  the  rule  in  Shelly's 
case,  but  if  the  instrument  was  intended  only  as  a  draft  of  a  scheme 
for  settling  as  estate  the  same  provision  would  be  construed  as  in- 
dicating an  intention  to  give  B.  a  life  estate  and  then  the  heirs 
would  take  by  purchase.  When  the  formal  instrument  comes  to  be 
drawn  the  Court  of  Chancery  will  see  that  a  settlement  is  made 
which  will  in  duo  form  of  legal  conveyancing  carry  out  the  inten- 
tion of  the  creator  of  the  trust  and  B.  will  take  but  a  life  estate  and 
his  heirs  will  take  as  purchasers  in  remainder:     Porter  v.  Doby,   2 
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Eich.  Eq.  49;  Bacons  Appeal,  7  P.  F.  Smith,  340;  Neves  v.  Scott, 
9  How.  211;  YarnalVs  Appeal,  20  P.  F.  Smith,  340.] 

A  mere  direction,  however,  to  convey,  upon  certain  trusts,  will  not 
render  those  trusts  executory,  in  the  sense  in  which  the  word  is  used 
in  this  note,  if  the  author  of  the  trust  has,  as  it  were,  taken  upon 
himself  to  be  his  own  conveyancer,  and  instead  of  leaving  anything  to 
be  done  beyond  the  mere  execution  of  a  conveyance,  has  defined  what 
the  trusts  or  limitations  are  to  be  in  accurate  and  technical  terms. 
"All  trusts,"  observes  Lord  St.  Leonards,  "are  in  a  sense  executory, 
because  a  trust  cannot  bo  executed  except  by  conveyance,  and 
[  *  20  ]  therefore  there  is  something  always  to  be  done.  *  But  that 
is  not  the  sense  which  a  court  of  equity  puts  upon  the  term 
'executory  trust.'  A  Court  of  equity  considers  an  executory  trust 
as  distinguished  from  a  trust  executing  itself,  and  distinguishes  the 
two  in  this  manner: — Has  the  testator  been  what  is  called,  and  very 
properly  called,  his  own  conveyancer  ?  Has  he  left  it  to  the  Court 
to  make  out,  from  general  expressions,  what  his  intention  is,  or  has 
he  so  defined  that  intention  that  you  have  nothing  to  do  but  to  take 
the  limitations  he  has  given  to  you,  and  to  convert  them  into  legal 
estates?"  Egerton  v.  Earl  of  Broivnloiv,  4  Ho.  L.  Cas.  210,  and 
see  lb.  pp.  49,  60,  61,  181,  188,  209;  Austen  v.  Taylor,  1  Eden, 
Rep.  361,  367,  368;  Wight  v.  Leigh,  15  Ves.  564,  568;  Graham  v. 
Stewart,  2  Macq.  Ho.  L.  Cas.  295,  325;  Herbert  v.  Blunden,  1  Dru. 
&  AValsh,  78,  89,  91;  East  v.  Twyford,  9  Hare,  713,  733,  4  Ho.  L. 
Ca  517;  Doncaster  \.  Doncaster,  3  K.  &  J.  26;  Tathamv.  Vernon, 
29  Beav.  604,  614;  Osborn  v.  Bellman,  2  Giff.  593;  Fullerton  v. 
Martin,  1  Drew.  &  Sm.  31;  De  Haviland  v.  De  Saumarez,  14  W. 
R.  (L.  J.)  118;  Lees  v.  Lees,  5  I.  R.  Eq.  549;  Inre  Whitty's  Trust, 
9  I.  R.  Eq.  41;  Sackville-West Y.  Viscount  Holmesdale,  4L.  R.  Ho. 
L.  Ca.  571;  Miles  v.  Harford,  12  Ch.  D.  691,  m^-,  Shelley  v.  Shelley, 
6  L.  R.  Eq.  540.  [Tillinghast  v.  Coggeshall,  7  Rhode  Island,  383; 
Saunders  v.  Edivards,  2  Jones,  Eq.  135.]  And  though  there  is  a 
direction  by  the  testator  to  the  trustees  to  correct  any  defect  or  in- 
correct expression  in  his  will,  and  to  form  a  settlement  from  what 
appears  to  them  to  be  his  meaning,  it  will  not  authorize  any  change 
in  the  limitations:  Stanley  v.  Stanley,  16  Ves.  491,  511 

It  is  observed  by  Lord  Talbot,  in  Lord  Glenorchy  v.  Bosville,  that 
the  rule  is  not  generally  true,  that  in  articles  and  executory  trusts 
(meaning  executory  trusts  in  wills)  different  constructions  are  to 
be  admitted.  This  is  correct  with  the  qualification  or  distinction 
that,  in  executory  trusts  under  mari:iage  articles,  the  intention  of 
the  parties  may  fairly  be  presumed  d  priori  from  the  nature  of  the 
transaction;  in  executory  trusts  in  will«,  it  must  be  gathered  from 
the  words  of  the  will  alone.  Lord  Eldon  seems  to  have  denied  this 
distinction  in  Countess  of  Lincoln  v.  Duke  of  Newcastle,  12  Ves. 
227,  230;  but  see  his  explanation  in  the  case  of  Jervoise  v.  Duke  of 
Northumberland,  1  J.  &  W.  574.  The  distinction  has  been  well 
put  by  Sir  William  Grant,  M,  R.,  in  Blackburn  v.  Stables,  2  V.  & 
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B.  369.  [In  executory  trusts  created  by  will  there  is  no  presump- 
tion as  to  the  intention  of  the  testator.  Allen  v.  Henderson,  49  Pa. 
St.  333;  Robertson  y.  Johnson,  36  Ala.  197;  McPhersony.  Snowden, 
19  Md.  197.]  **I  know,"  observes  his  Honor,  "of  no  difference 
between  an  executory  trust  in  marriage  articles  and  in  a  will,  except 
that  the  object  and  purpose  of  the  former  furnish  an  indication  of 
intention  which  must  be  wanting  in  the  latter.  When  the  object 
is  to  make  a  provision,  by  the  settlement  of  an  estate,  for  the 
issue  of  *  a  marriage,  it  is  not  to  be  presumed  that  the  parties  [  *  21  ] 
meant  to  put  it  in  the  power  of  the  father  to  defeat  that 
purpose,  and  appropriate  the  estate  to  himself.-  If,  therefore,  the 
agreement  is  to  limit  an  estate  for  life,  with  remainder  to  the  heirs 
of  the  body,  the  Court  decrees  a  strict  settlement  in  conformity  to 
the  presumable  intention;  but  if  a  will  directs  a  limitation  for  life, 
with  remainder  to  the  heirs  of  the  body,  the  Court  has  no  such 
ground  for  decreeing  a  strict  settlement.  A  testator  gives  arbitrarily 
what  estate  he  thinks  fit;  there  is  no  presumption  that  he  means 
one  quantity  of  interest  rather  than  another, — an  estate  for  life 
rather  than  in  tail  or  in  fee.  The  subject  being  mere  bounty,  the 
intended  extent  of  that  bounty  can  be  known  only  from  the  words 
in  which  it  is  given;  but,  if  it  is  clearly  to  be  ascertained  from  any- 
thing in  the  will,  that  the  testator  did  not  mean  to  use  the  expres- 
sions which  he  has  employed,  in  their  strict,  proper  technical  ^ense, 
the  Court,  in  decreeing  such  settlement  as  he  has  directed,  will 
depart  from  his  words,  in  order  to  execute  his  intention."  See  also 
Lord  Deerhurst  v.  Duke  of  St.  Aldan's,  5  Madd.  260;  Maguire  v. 
Scully,  2  Hog.  113;  Stratfwd  v.  Powell,  1  Ball  &  B.  25;  Scarishrick 
V.  Lord  Skelmersdale,  4  Y.  &  C.  Exc.  Ca.  117;  Coape  v.  Arnold,  4 
De  G.  M.  &  G.  585;  Sackville-West  v.  Viscount  Holmesdale,  4  L. 
R.  Ho.  L.  543;  Viscount  Holmesdale  v.  West,  3  L.  R.  Eq.  474; 
Magrath  v.  Morehead,  12  L.  R.  Eq.  491. 

In  consequence  of  the  distinction  adverted  to,  it  will  be  most  con- 
venient to  consider  executory  trusts  under  marriage  articles,  and 
executory  trusts  under  wills,  separately. 

1.  As  to  Executory  Trusts  under  Marriage  Articles.^ — If,  in  ar- 
ticles before  marriage,  for  making  a  settlement  of  the  real  estate  of 
either  the  intended  husband  or  wife,  it  is  agreed  that  the  same 
shall  be  settled  upon  the  heirs  of  the  body  or  the  issue  of  them  or 
either  of  them,  in  such  terms  as  would,  if  construed  with  legal 
strictness,  according  to  the  rule  'in  Shelley^ s  Case,  give  either  of 
them  an  estate  tail,  and  enable  either  of  them  to  defeat  the  provi- 
sion for  their  issue.  Courts  of  equity,  considering  the  object  of  the 
ai-ticles,  viz.  to  make  a  provision  for  the  issue  of  the  marriage,  will, 
in  conformity  with  the  presumed  intention  of  the  parties,  decree  a 
settlement  to  be  made  upon  the  husband  or  wife  for  life  only,  with 
remainder  to  the  issue  of  the  marriage  in  tail,  as  purchasers.  [A 
settlement  under  marriage  articles  will  be  made  according  to  the 
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intentions  of  the  parties  if  possible,  Gause  v.  Hale,  2  Ired.  Eq. 
24J;  Allen  y.  Rumph,  2  Hill  Eq.  1.]  Thus,  in  Trevor  v.  Tre- 
vor  (1  Eq.  Ca.  Abr.  387;  S.  C,  1  P.  Wms.  622),  A.,  in  consid- 
eration   of    an    intended     marriage,    covenanted     with     trustees 

to  settle  an  estate  to  the  use  of  himself  for  life,  without  im- 
[  *  22  ]  peachment  *  of  waste,  remainder  to  his  intended  wife  for 

life,  remainder  to  the  use  of  the  heirs  males  of  him  on  her 
body  to  be  begotten,  and  the  heirs  males  of  such  heirs  males  issu- 
ing, remainder  to  the  right  heirs  of  the  said  A.  for  ever.  Lord 
Macclesfield  said,  that  upon  articles  the  case  was  stronger  than  on 
a  will;  that  articles  were  only  minutes  or  heads  of  the  agreement 
of  the  parties,  and  ought  to  be  so  modelled,  when  they  came  to  be 
carried  into  execution,  as  to  make  them  effectual;  that  the  intention 
was  to  give  A.  only  an  estate  for  life;  that,  if  it  had  been  otherwise, 
the  settlement  would  have  been  vain  and  ineffectual,  and  it  would 
have  been  in  A.'s  power,  as  soon  as  the  articles  were  made,  to  have 
destroyed  them.  And  his  Lordship  therefore  held,  that  A.  was  en- 
titled to  an  estate  for  life  only,  and  that  his  eldest  son  took  by  pur- 
chase as  tenant  in  tail.  This  decision  was  affirmed  on  appeal  in 
the  House  of  Lords;  5  Bro.  P.  C,  Toml.  ed.,  122. 

In  Streat field  v.  Streaifield,  Ca.  t.  Talb.  176  (selected  as  a  lead- 
ing case  on  another  point),  T.  S.,  by  articles,  agreed  to  settle  lands 
to  the  use  of  himself  and  M.  his  intended  wife,  for  their  lives  and 
the  life  of  the  survivor;  and  after  the  survivor's  decease,  to  the  use 
of  the  heirs  of  the  body  of  him  the  said  T.  S.,  on  his  wife  begotten, 
with  other  remainders  over.  After  marriage,  by  a  deed  reciting  the 
articles,  he  settled  the  lands  to  the  use  of  himself  and  his  wife  for 
their  lives  and  the  life  of  the  longest  liver  of  them,  without  im- 
peachment of  waste  during  the  life  of  T.  S. ;  and  after  their  decease, 
to  the  use  of  the  heirs  of  the  body  of  the  said  T.  S.  on  the  said  M. 
to  be  begotten;  and  for  want  of  such  issue,  to  the  right  heirs  of  T. 
S.  Lord  Talbot  held,  that  the  settlement  was  not  a  proper  execu- 
tion of  the  articles,  and  said  that  it  could  not  be  doubted,  but  that, 
upon  application  to  the  Court  for  carrying  the  articles  into  execu- 
tion, it  would  have  decreed  it  to  be  done  in  the  strictest  manner, 
and  would  never  leave  it  in  the  husband's  power  to  defeat  and  an- 
nul everything  he  had  been  doing;  and  that  the  nature  of  the  pro- 
vision was  strong  enough,  without  express  words.  See  also  Jones 
V.  Laughton,!  Eq.  Ca.  Abr.  392;  Cusack  v.  Cusack,  5  Bro.  P.  C, 
Toml.  ed.,  116;  Griffith  v.  Buckle,  2  Vern.  13;  Stonor  v.  Curwen,  5 
Sim.  268,  269;  Davies  v.  Davies^A  Beav.  54;  Lambert  v.  Peyton,  8 
Ho.  L.  Ca.  1;  In  re  Grier^s  estate,  6  L  E.  Eq.  1;  S.  C.  nom.  Grier 
V.  Grier,  5  L.  E.  Ho.  Lo.  688. 

"Where  in  marriage  articles  the  words  "  heirs  of  the  body,"  or 
"  issue,"  are  held  to  indicate  an  intention  that  the  issue  of  the 
marriage  should  take  as  purchasers,  a  settlement  will  be  decreed  in 

favour  of  daughters  as  well  as  sons,  viz.  '^n  first  and  other 
[  *  23  ]  sons  successively  in  tail,  with  remainder  *  to  the  daughters 
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as  teoants  in  common  in  tail,  with  cross  remainders  between  them: 
Nandickv.  Wilkes,  Gilb.  Eq.  Bep.  114;  S.  C.  1  Eq.  Ca.  Abr.  393, 
c.  5;  Burton  v.  Hastings,  Gilb.  Eq.  Kep.  113;  S.  C,  1  Eq.  Ca. 
Abr.  393;  Hart  v.  Middlehurst,  3  Atk.  371;  Marry  at  v.  Toicnly,  > 
Ves.  105;  Maguire  v.  Scully,  2  Hog.  113;  S.  C,  1  Beat.  370;  Burn- 
aby  V.  Griffin,  3  Ves.  266;  Home  v.  Barton,  19  Ves.  398,  Coop.  257; 
S.  C,  on  an  application  for  a  rehearing,  26  L.  J.  N.  S.  (Ch.)  225; 
Phillips  V.  James,  2  D.  &  Sm.  404,  408,  3  De  G.  J.  &  Sm.  72;  In  re 
GHer's  estate,  0  I.  B.  Eq.  1,  II ;  S.'C.  nom.  Grier  v.  Grier,  5  L.  B. 
Ho.  Lo.688. 

In  Rossiter  v.  Bossiter,  14  Ir.  Ch.  Bep.  247,  the  husband  agreed 
to  convey  to  trustees  for  himself  for  life,  and  if  his  wife  survived, 
to  the  use  of  the  *'wife  and  children,"  if  no  child,  to  the  wife  in  fee. 
A  settlement  upon  the  wife  for  life  with  remainder  to  the  children, 
was  decreed,  Wild's  Case  (6  Co.  16)  being  held  inapplicable  to  mar- 
riage articles. 

"Where  it  is  agreed  to  settle  real  estate  to  the  use  of  the  intended 
husband  for  life,  remainder  to  the  heirs  male  of  his  body,  remain- 
der to  the  fieirs  female  of  his  body,  the  words  "  heirs  female  "  will 
be  held  to  mean  daughters  of  the  marriage,  and  a  settlement  will 
be  made  upon  them  as  tenants  in  common  in  tail,  with  cross  remain- 
ders between  them :  West  v.  Errissey,  2  P.  Wms.  849,  Comyn's  Bep. 
412,  1  Bro.  P.  C,  Toml.  ed.,  225. 

A  limitation,  however,  to  the  heirs  of  the  body,  following  after 
a  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
and  a  remainder  to  heirs  male  generally,  will  not,  it  seems,  be  so 
construed  in  favour  of  the  daughters  of  the  marriage,  especially 
where  portions  are  by  the  articles  expressly  provided  for  them: 
Poivell  V.  FHce,  2  P.  Wms.  535. 

The  principle  upon  which  Courts  of  equity,  in  such  cases  as  have 
been  considered,  decree  a  strict  settlement,  seems  to  be  this,  viz.  to 
give  effect  to  the  presumed  intention  of  the  parties  to  the  articles, 
to  make  such  a  provision  for  the  issue  of  the  marriage  as  it  would 
not  be  in  the  power  of  ez7/ier  parent  to  defeat;  where,  however,  ar- 
ticles are  so  framed  that  the  concurrence  of  both  parents  is  requi- 
site, in  order  to  defeat  the  provision  for  the  issue,  the  same  princi- 
ple does  not  apply,  as  it  might  have  been  the  intention  of  the  par- 
ties to  the  articles,  that  the  husband  and  wife  should  jointly  have 
such  power.  Thus,  where  the  husband  has  by  articles  agreed  to 
settle  his  otvn  property  upon  himself  for  life,  remainder  to  his  wife 
for  life,  with  remainder  to  the  heirs  of  the  body  of  the  wife  by 
him,  as  she  would  in  this  caee he tenantin  tail  ex promsione 
viH,  and  consequently  could  not,  by  *  reason  of  the  Statute  [  *  24  ] 
of  Jointures  (11  Hen.  7,  c.  20),if  the  property  were  settled 
upon  her  previous  to  the  passing  of  the  Fines  and  Becoveries  Act 
(3  &  4^111.  4,  c.  74),  bar  the  entail  without  the  concurrence  of  her 
husband,  a  settlement  making  the  issue  take  by  purchase  would  not 
be  decreed:  Whately  v.  Kemp,  cited  in  Howel  v.  Howel,  2  Ves.  358; 
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Honor  v.  Honor,  1  P.  Wms.  123,  Green  v.  Ekins,  2  Atk.  477;  High- 
tvay  V.  Banner,  1  Bro.  C.  C.  584 ;  Sackville-  West  v.  Viscount  Holmes- 
dale,  4  L.  R.  Ho.  Lo.  554.  As,  however,  the  statute  11  Hen.  7,  c. 
20,  has  been  repealed  as  to  estates  tail  ex  provisione  viri  by  3  &  4 
AVill.  4,  c.  74,  s.  16,  this  exception  from  the  general  rule  will  cease 
to  be  part  of  the  law:  RochfordY.  Fitzmaurice,  2  D.  &  W.  19. 

So,  also,  where  it  appears  on  the  face  of  the  articles  that  the 
parties  themselves  knew  and  made  a  distinction  between  limitations 
in  strict  settlement,  and  limitations  leaving  it  in  the  power  of  one 
of  the  parents  to  bar  the  issue,  a  strict  settlement  will  not  be  de- 
creed. Thus,  where  by  articles  part  of  an  estate  was  limited  to  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the 
first  and  every  other  son  and  daughter  in  tail,  and  another  part  to 
the  husband  for  life  and  the  heirs  male  of  his  body  by  that  wife, 
Lord  Macclesfield  said,  that  if  the  latter  had  been  the  sole  limita- 
tion, he  should  without  scruple  decree  in  strict  settlement,  accord- 
ing to  the  common  rule;  but  where  the  parties  had  shown  they 
knew  the  distinction  when  to  put  it  out  of  the  power  of  the  father, 
and  when  to  leave  it  in  his  power,  he  would  not  vary  the  last  limi- 
tation decreeing  to  the  father  in  tail  as  to  the  last,  though  not  as 
to  the  first:  Ano7i.,  cited  2  Ves.  359;  Howel  v.  Hmcel,  2  Ves.  358; 
Powell  V.  Price,  2  P.  Wms.  535 ;  Chambers  v.  Chambers,  Fitzg.  Rep. 
127;  S.  a,  Mos.  333,  2  Eq.  Ca.  Abr.  35,  c.  4;  Highway  v.  Banner, 
1  Bro.  C.  C,  584. 

Where  words  in  articles  for  a  settlement  would,  if  interpreted  in 
their  strict  legal  sense,  create  a  joint-tenancy  among  the  children 
of  the  marriage,  equity  will  decree  a  settlement  upon  them  as  ten- 
ants in  common,  either  with  provisions  for  limiting  over  the  shares 
of  any  who  died  under  age  and  without  issue  ( Taggart  v.  Taggart, 
1  S.  &  L.  89),  or  for  making  the  interests  of  the  children  contingent 
on  their  attaining  twenty- one  being  sons,  or  being  daughters  attain- 
ing that  age  or  marrying:  Young  v.  Macintosh,  13  Sim.  445;  Cogan 
V.  Diiffield,  2  Ch.  D.  44,  50.  The  reason  given  by  Lord  Redesdale 
for  preferring  a  tenancy  in  common  is  that  a  joint  tenancy  as  a  pro- 
vision for  the  children  of  a  marriage  is  an  inconvenient  mode  of 
settlement,  because  during  their  minorities  no  use  can  be  made  of 
their  portions  for  their  advancement,  as  the  joint-tenancy 
[*  25]  cannot  *  be  severed:  Taggart  v.  Taggart,  1  S.  &  L.  88. 
See  also  Mayn  v.  Mayn,  5  L.  R.  Eq.  150;  Liddard  v.  Lid- 
dard,  28  Beav.  266.  The  rule  was  not  departed  from  in  In  re  Bel- 
lasis*  Trust,  12  L.  R.  Eq.  218,  as  the  trust  there,  though  informal, 
appears  to  have  been  treated  by  the  learned  judge  as  executed,  and 
not  executory,  as  it  is  stated  to  be  in  the  head  note. 

When  articles  direct  personal  property  of  the  idfe  tq  be  settled 
upon  trust  for  the  husband  and  wife  "  during  their  lives,"  they 
will  be  carried  into  effect  by  giving  the  wife  the  first  life  interest  to 
her  separate  use:   Gogan  y.Duffield,  20  L.  R.  Eq.  789,  2  Ch.  D.  44. 

Although  provisions  in  marriage  articles  may  be  vague,  the  Court 
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will  endeavour  to  carry  them  out  as  well  as  it  can.  Thus  where  in 
marriage  articles  there  was  a  trust  "  to  provide  suitably  "  for  the 
settlor  s  younger  children,  it  was  held  in  a  case  in  Irelard,  that  it 
was  not  too  vague  to  be  executed,  and  that  the  Court  ought  to 
direct  an  inquiry  what  the  provisions  should  be:  Brenan  v.  Brenan, 
2  Ir.  R.  Eq.  266.  [A  chancellor  in  decreeing  a  settlement  in  con- 
formity with  marriage  articles  will  take  care  that  the  issue  are  pro- 
vided for:  Bispham's  Equity,  sec.  57.] 

A  very  good  example  of  the  mode  in  which  the  Court  will  carry 
out  informal  marriage  articles  of  the  intended  wife's  personal 
property  is  to  be  found  in  Cogan  v.  Duffield,  2  Ch.  D.  44 

And  it  has  been  laid  down  that  executory  trusts  in  postnuptial 
settlements  will  receive  the  same  construction  as  executory  trusts 
in  wills:    Rochford  v.  Fitzmaurice^  1  C.  &  L.  158,  172,  173. 

Where,  by  a  postnuptial  agreement,  a  settlement  was  directed  to 
be  made  upon  a  son  of  the  marriage  and  his  issue,  it  was  held  that 
the  same  considerations  did  not  apply  as  in  the  case  of  a  similar 
limitation  to  an  intended  husband  and  his  issue  by  articles  before 
maiTiage,  so  as  to  cut  down  the  interest  of  the  son  to  a  life  interest. 
See  Dillon  v.  Blakc^  16  Ir.  Ch.  Rep.  24;  there  by  executory  aritcles 
for  valuable  consideration,  made  between  H.  Blake  and  his  wife 
and  sons,  it  was  agreed  that  after  the  death  of  H.  Blake,  his  estates 
should  be  limited  to  and  settled  upon  B.,  his  eldest  son  and  his 
issue,  with  remainder,  in  the  extent  of  B.  dying  in  the  lifetime  of  H. 
Blake,  without  lawful  issue,  to  each  of  the  other  sons  of  H.  Blake, 
in  succession,  according  to  their  seniority,  with  an  ultimate  remain- 
der to  the  right  heirs  of  H.  Blake.  And  power  was  given  to  the 
trustees  to  lease  any  part  of  the  lands,  with  the  concurrence  of  H. 
Blake.  B.  survived  H.  Blake,  and  had  issue.  It  was  held  by  the 
Lord  Chancellor  of  Ireland  (Blackbume),  in  a  suit  to  carry  these 
articles  into  execution,  that  B.  was  entitled  to  an  estate  tail  in  pos- 
session, with  remainder  to  him  in  fee. 

Covenants  to  settle  chattels  on  the  same  trusts  as 
realty.] — Where  chattels  are  settled  immediately  *  or  by  [*26] 
a  trust  executed  upon  the  same  trusts  as  have  been  de- 
clared of  real  estate  in  strict  settlement,  viz.,  upon  first  and  other 
sons  successively  in  tail,  if  there  is  no  restriction  as  to  the  attain- 
ment of  twenty -one  years  or  the  fulfilment  of  any  other  condition, 
such  chattels  will  vest  absolutely  in  the  first  tenant  in  tail  at  his 
birth  whether  the  limitation  of  the  chattels  be  expressed  in  extenso, 
or  created  by  reference  to  the  limitations  of  the  realty  (Doncaster  v. 
Donca^ter,  3  K.  &  J.  26),  and  such  reference  may  be  effectually 
made  either  by  declaring  that  the  chattels  are  to  go  upon  the  limi- 
tations of  the  realty  or  by  saying  that  they  are  to  be  treated  as 
heirlooms :  Lord  Scarsdale  v.  Curzon,  1  J.  &  3.  40.  See  In  re  John- 
son's Timsts,  2  L.  R.  Eq.  716. 

This  result  is  prevented  in  well -drawn  settlements  by  a  clause  in 
clear  words  suspending  the  vesting  of  the  chattels  in  the  first  ten- 
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ant  in  tail  "  unless  he  should  attain  the  age  of  twenty -one  years," 
or  "  unless  he  should  die  under  twenty-one  years  leaving  issue." 
And  see  forms  suggested  in  Davidson,  3rd  Ed.  vol.  iii.  p.  566,  with 
reference  to  Gosling  v.  Gosling^  1  De  G.  J.  &  S.  1;  S.  C.  nom. 
Christie  v.  Gosling^  1  L.  E.  Ho.  Lo.  279. 

The  best  form,  for  preventing  the  separation  of  the  chattels  and 
the  freeholds  is  a  declaration  that  such  chattels  shall  not  vest  abso- 
lutely in  any  tenant-in-tail  hj  purchase,  who  may  die  under  twenty- 
one,  but  shall  at  his  death  devolve  as  nearly  as  possible  in  the  same 
manner  as  the  freeholds:  Davidson,  vol.  i.  pp.  401,  464,  3rd  Ed. 

In  cases,  however,  of  executed  trusts,  doubtful  words  tending  to 
restrict  the  interests  of  chattels  to  those  who  come  into  the  posses- 
sion of  the  realty,  will  not  overrule  the  operation  of  the  general 
canons  of  construction,  nor  suspend  the  interest  until  possession  of 
the  realty  is  acquired;  Lord  Scarsdale  v.  Curzon,  1  J.  &  H.  40;  John- 
son's Trusts,  2  L.  R.  Eq.  716. 

In  the  case  of  an  executory  trust  by  settlement,  as  where  a  person 
has  agreed  or  covenanted  to  settle  chattels  upon  similar  tnists  to 
real  estate  in  strict  settlement,  a  Court  of  equity,  upon  the  prin- 
ciple of  carrying  into  effect  the  intent  of  the  parties  as  far  as  pos- 
sible, will  order  a  clause  to  be  inserted  in  the  settlement  of  the 
chattels — that  the  tenant  in  tail  should  not  under  the  limitations  be 
entitled  to  the  absolute  property  in  the  chattels  "  unless  he  should 
attain  the  age  of  twenty- one  years,"  or  "  unless  he  should  die  under 
twenty-one,  leaving  issue."  See  Duke  of  Neiccastle  v.  Countess  of 
Lincoln,  3  Ves.  387,  in  which  case  there  was  a  covenant  in  a  mar- 
riage settlement  to  settle  leaseholds  in  trust  for  such  persons  and 
for  such  or  the  like  ends,  intents,  and  purposes,  as  far  as  the  law  in 
that  case  tvould  alloiv  and  permit,  as  were  declared 
[  *  27  ]  *  concerning  certain  real  estates  which  were  limited  to  A. 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  B.  for  life,  remainder  to  B.'s  first  and  other  sons  in 
tale  male,  remainders  over.  A.  died,  leaving  a  son  who  lived  only 
nine  months.  Ltord  Loughborough  stated  it  to  be  his  decided  opin- 
ion, that  in  cases  of  marriage  articles,  where  leasehold  property  was 
covenanted  to  be  settled  upon  the  same  limitations  as  freehold  es- 
tate and  the  limitations  of  the  freehold  estate  were  to  all  the  sons 
successively  in  tail,  the  settlement  to  be  made  of  the  leaseholds 
ought  to  be  analogous  to  that  of  the  freeholds,  so  that  no  child  born 
and  not  attaining  twenty-one  should  by  his  birth  attain  a  vested  in- 
terest to  transmit  to  his  representatives,  and  thereby  defeat  the 
ulterior  object  of  the  articles,  which  were  not  in  favour  of  one  son, 
but  equally  extended  to  every  son;  and  his  Lordship  (admitting  the 
law  as  laid  down  in  Vaughan  v.  Burslem,  3  Bro.  C.  C.  101,  to  be 
applicable  to  wills)  observed  that  "it  is  not  true  that  you  are  to  do 
for  the  testator  all  that  can  be  done  by  law.  You  are  to  do  for  the 
testator  no  more  than  what  he  has  intended  to  be  done,  and  accord- 
ing to  the  common  acceptation  of  the  words      But,"  said  his  Lord- 
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ship,  "I  wish  to  pat  it  to  you,  whether  in  the  nature  of  things  there 
is  not  a  radical  and  essential  difiPerence  between  marriage  settle- 
ments and  wills  ?  The  parties  contract  upon  a  settlement  for  all 
the  remainders.  They  are  not  voluntary,  but  within  the  considera- 
tion. The  issue,  then,  are  all  purchasers.  Suppose,  then,  a  settle- 
ment to  be  made  of  freehold  estate,  and  as  to  the  leasehold  there 
is  ouly  this  article,  that  the  settlement  shall  be  analogous  to  that 
of  the  freehold;  do  I  execute  it  and  make  a  like  settlement  by  giv- 
ing an  interest  which  cuts  off  all  the  issue  ?  Suppose  the  whole 
subject  was  leasehold  estate,  and  stood  upon  an  article  that  it  should 
be,conveyed  according  to  the  limitations  of  an  honour,  and  a  bill  was 
brought  to  carry  that  settlement  into  effect  after  a  child  had  lived  a 
day,  should  I  permit  the  father  to  say  it  was  his  property  ?  It  is 
utterly  impossible  to  make  the  identical  settlement  of  the  leasehold 
estate  as  of  the  freehold;  but  if  I  am  to  make  it  by  analogy  to  the 
settlement  of  the  freehold,  shall  I  not  carry  it  on  to  all  the  near 
events?  and  shall  they  fail  because  I  cannot  embrace  all  the  remote 
events  ?  "  And  his  Lordship  thought  there  was  no  objection  to  a 
proviso  that  no  person  should  be  entitled  to  the  absolute  property 
unless  he  should  attain  the  age  of  twenty- one  years  or  die  under 
that  age  leaving  issue  male.  Upon  an  appeal  to  the  House  of  Lords 
(reported  12  Ves.  218),  a  son  of  B.'s  having  in  the  meantime  at- 
tained his  majority,  it  was  decreed  that  the  leasehold  estate 
*  vested  absolutely  in  him;  Lord  Ellenborough  aod  Lord  [  *  28  ] 
Erskine^  then  Lord  Chancellor,  to  this  extent  approving  of 
the  decree  of  Lord  Loughborough,  that  the  absolute  interest  did  not 
vest  in  the  first  tenant  in  tail,  A-'s  son,  on  his  birth;  but  it  was  un- 
necessary to  decide  what  was  the  proper  limitation  to  have  been  in- 
serted in  the  settlement,  whether  a  limitation  over  on  "dying  under 
twenty- one,"  or  on  "  dying  under  twenty-one  without  issue  male." 
Lord  -E7/don,  however,  denying  the  distinction  between  wills  and 
marriage  articles,  expressed  some  dissatisfaction  with  the  decree, 
and  stated  that  he  could  not  reconcile  the  decision  with  Vaughan  v. 
Burslem  (3Bro.  C.  C.  101)  and  Foley  v.  Burnell  (IBro.  C.  C.  274), 
decided  by  Lord  Thurloiv,  although  he  did  not  move  an  amend- 
ment. The  cases,  however,  of  Vaughan  v.  Burslem  and  Foley  v. 
Burnell  are  cases  of  wills;  and  Lord  Eldon  himself  afterwards,  in 
Jervoise  v.  Duke  of  Northumberland,  fully  admitted  the  distinction 
between  executory  trusts  in  marriage  articles  and  wills:  see  1  J.  & 
W.  574;  Scarsdale  v.  Curzon,  1  J.  &  H.  51,  54;  Sackmlle-West  v. 
Viscount  Hohnesdale,  4  L.  R.  Ho.  Lo.  543. 

It  may  be  here  mentioned,  that  although,  properly  speakiog,  a 
marriage  settlement  ought  to  be  executed,  in  order  to  carry  the  ex- 
ecutory provisions  of  marriage  articles  into  effect,  the  Court  has, 
where  the  property  was  personal,  at  the  request  of  the  parties,  in 
order  to  save  expense,  made  a  declaration  as  to  the  true  meaning 
of  the  articles,  upon  which  the  parties  were  able  to  act,  without 
causing  a  formal  intrument  to  be  prepared  and  executed  :  Byam  v. 
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Byam,  19  Beav.  58,  63.     But  the  judgment  should  be  stamped,  post, 
p.  37. 

2.  As  to  Executory  Trusts  in  Wills.] — The  intention  of  the  testa- 
tor must  appear  from  the  will  itself,  that  he  meant  "  heirs  of  the 
body,"  or  words  of  similar  legal  import,  to  be  words  of  purchase  : 
otherwise  Courts  of  equity  will  direct  a  settlement  to  be  made  ac- 
cording to  the  strict  legal  construction  of  those  words.  Suppose, 
for  instance,  a  devise  to  trustees  in  trust  to  convey  to  A.  for  life, 
and  after  his  decease  to  the  heirs  of  his  body  or  words  equivalent 
to  heirs  of  the  body  ;  or  a  devise  in  trust  for  A.,  with  a  direction  to 
make  a  proper  entail  to  the  heir  male  by  him  ;  as  no  indication  of 
intention  appears  that  the  issue  of  A.  should  take  as  purchasers, 
the  rule  of  law  will  prevail,  and  A.  will  take  an  estate  tail,  although, 
as  we  have  already  seen  in  the  case  of  marriage  articles  similarly 
worded,  he  would  take  only  as  tenant  for  life.  Thus,  in  Siceeiapple 
V.  Bindon,  2  Vern.  536,  B.  by  will  gave  300/.  to  her  daughter  Mary, 
to  be  laid  out  by  her  executrix  in  lands  and  settled  to  the  only 
[  *  29]  use  of  her  daughter  Mary  and  her  children,  and  if  she  *  died 
without  issue  the  land  to  be  equally  divided  between  her 
brothers  and  sisters  then  living  ;  Lord  Coivper  said,  that,  had  it 
been  an  immediate  devise  of  land,  Mary,  the  daughter,  would  have 
been,  by  the  words  of  the  will,  tenant  in  tail  :  and  in  the  case  of  a 
voluntary  devise,  the  Court  must  take  it  as  they  found  it,  and  not 
lessen  the  estate  or  benefit  of  the  legatee  :  although  upon  the  like 
words  in  marriage  articles  it  might  be  otherwise.  See  also  Legatt 
V.  Sewellj  2  Vern.  551  ;  Seale  v.  Seale,  1  P.  Wms.  290  ;  Samuel  v. 
Samuel,  14  L.  J.  Ch.  222  ;  9  Jur.  222  ;  Harrison  v.  Naylor,  2  Cox, 
247  ;  Marshall  v.  Bousfield,  2  Madd.  166  ;  Blackburn  v.  Stables, 
2  V.  &  B.  370  ;  Meure  v.  Meure,  2  Atk.  266  ;  Jervoise  v.  Duke  of 
Northumberland,  1  J.  &  W.  559  ;  Randall  v.  Daniel,  24  Beav.  193  ; 
Lowry  v.  Dowry,  13  L.  R.  I.  317. 

In  the  following  cases,  however,  it  has  been  held  that  there  has 
been  a  sufficient  indication  of  the  testator's  intention,  that  the  words 
"heirs  of  the  body,"  or  words  of  similar  import,  should  be  consid- 
ered as  words  of  purchase  and  not  of  limitation,  viz.,  where  trustees 
were  directed  to  settle  an  estate  upon  A.  and  the  heirs  of  his  body 
taking  special  care  in  such  settlement  that  it  should  not  be  in  the 
power  of  A.  to  dock  the  entail  of  the  estate  given  to  him  during  his 
life:  Deonard  v.  Earl  of  Sussex,  2  Vern.  526. 

So  in  Thompson  v.  Fisher,  10  L.  R.  Eq.  207,  a  testator  subject  to 
the  life  interest  of  his  widow,  devised  freehold  property  to  trustees 
"upon  trust  to  convey,  assign  and  assure"  the  same  "unto  and  to 
the  use  of  his  son  T.  Fisher,  and  the  heirs  of  his  body  lawfully 
issuing,  but  in  such  manner  and  form  nevertheless,  and  subject  to 
such  limitations  and  restrictions,  as  that  if  T.  Fisher  shall  happen 
to  die  ivithout  leaving  lawful  issue,  then  that  the  property  may 
after  his  death  descend  unincumbered  unto  and  belong  to  his  daugh- 
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ter,  Ruth  Fisher,  her  heirs,  executors,  administrators,  and  assigns." 
Sir  W.  M.  James,  V.-C,  held  that  the  devise  was  an  executory  trust 
to  be  executed  by  a  conveyance  to  the  use  of  T.  Fisher  during  his 
life,  with  the  remainder  to  his  first  and  other  sons  and  daughters  as 
purchasers  in  tail,  with  remainder  to  the  testator's  -daughter  Ruth 
in  fee.     See  also  Shelton  v.  Watson,  16  Sim.  543. 

So,  directions  in  a-  will  that  heirs  of  the  body  or  issue  shall  take, 
"in  succession  and  priority  of  birth,"  or  that  the  settlement  shall  be 
made  "as  counsel  shall  advise^''  or  "cw  executors  shall  think  fiV^ 
have  been  held  strongly  to  indicate  an  intention  that  an  estate  should 
be  settled  strictly:  see  White  v.  Carter,  2  Eden,  368;  Bastard  v. 
Proby,  2  Cox,  6;  Rochfoi'd  v.  Fitzmaurice,  2D.  &  W.  1;  Read  v. 
Snell,  2  Atk.  642;  Haddelsey  v.  Adams,  22  Beav.  276. 

*  So,  where  a  testator  .directed  trustees  to  convey  an  estate  [  *  30  ] 
to  his  daughter  for  her  life,  and  so  as  she  alone,  or  such 
other  person  as  she  should  appoint,  should  take  or  receive  the  rents 
and  profits  thereof,  and  so  that  her  husband  should  not  intermed- 
dle therewith,  and  from  and  after  her  decease  in  trust  for  the  heirs 
of  her  body  for  ever;  Lord  Hardwicke,  considering  that  it  was 
plainly  the  intention  of  the  testator  that  the  husband  should  have 
no  manner  of  benefit  from  the  estate,  either  in  the  lifetime  of  his 
wife  or  after  her  decease,  held,  that  the  words  "heirs  of  her  body" 
were  words  of  purchase,  and  that  the  wife  was  entitled  to  a  life 
estate  only;  for  had  they  been  construed  as  words  of  limitation,  and 
the  wife  had  taken  as  tenant  in  tail,  the  husband,  contrary  to  the* 
intention  of  the  testator,  would  have  had  considerable  benefit  from 
the  estate  as  tenant  by  the  curtesy;  Roberts  v.  Dixwell,  1  Atk.  607; 
S.  C  ,  West's  Rep.  temp.  Lord  Hardwicke,  536;  see  also  >S^owor  v. 
Cunven,  5  Sim.  '^64;  Parker  v.  Bolton,  5  L,  J.  N.  S.  (Ch.)  98;  Earl 
of  Verulam  v.  Bathurst,  13  Sim.  386;  Sheltony.  Watson,  16  Sim. 
543;  sed  vide  Samuel  v.  Samuel,  14  L.  J.  N.  S.  (Ch.)  222;  Young 
V.  Macintosh,  13  Sim.  445;  Head  v.  Randall,  2  Y.  «fe  C.  C.  C.  231; 
Coape  V.  Arnold,  2  Sm.  and  G.  311,  4  De  G.  Mac.  &  G.  574. 

Where  a  testator,  as  in  Lord  Glenorchy  v.  Boswell,  directs  an  es- 
tate to  be  conveyed  to  a  person  for  life  "  ivithout  impeachment  of 
waste,^^  or  to  a  person  for  life  with  a  limitation  to  trustees  "fo  pre- 
serve contingent  remainders,^''  he  will  be  held  sufficiently  to  have 
indicated  his  intention,  that  in  a  subsequent  limitation  to  the  issue 
or  heirs  of  the  body  of  the  person  to  whom  the  life  interest  is  given, 
such  issue  or  heirs  should  take  as  purchasers,  and  a  strict  settle- 
ment will  accordingly  be  directed:  seePapillon  v.  Voice,  2  P.  Wms. 
471,  in  which  case  the  distinction  between  executed  and  executory 
trusts  in  wills  is  most  strikingly  illustrated.  There  A.  bequeathed 
a*sum  of  money  to  trustees,  in  trust,  to  be  laid  out  in  a  purchase 
of  lands  and  to  be  settled  on  B.  for  life,  ivithout  impeachment  of 
waste,  remainder  to  trustees  and  their  beirs  during  the  life  of 
B.  to  preserve  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  B.,  remainder  over,  with  power  to  B.  to  make  a 
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jointure;  and  by  the  same  will  A.  devised  lands  to  B.,  for  bis  life, 
without  impeachment  of  waste,  remainder  to  trustees  and  their  heirs 
during  the  life  of  B.  to  support  contingent  remainders,  remainder 
to  the  heirs  of  the  body  of  B.,  remainder  over:  though  it  was  de- 
creed at  the  Rolls  that  an  estate  for  life  only  passed  to  B.,  with  re- 
mainder to  the  heirs  of  his  body  by  purchase  as  well  in  the  lands 
devised  as  in  those  directed  to  be  purchased,  yet  upon  an 
[  *  31  ]  appeal  from  this  decree  Lord  *  Chancellor  King  declared 
as  to  that  part  of  the  case  where  lands  were  devised  to  B. 
for  life,  though  said  to  be  without  impeachment  of  waste,  with  re- 
mainder to  trustees  to  support  contingent  remainders,remainder  to  the 
heirs  of  the  body  of  B.,  this  last  remainder  was  within  the  general  rule, 
and  must  operate  as  words  of  limitation,  and  consequently  create  a 
vested  estate  tail  in  B.,  and  that  the  breaking  into  this  rule  would 
occasion  the  utmost  uncertainty;  but  as  to  the  other  point  he  de- 
clared the  Court  had  a  power  over  the  money  directed  by  the  will  to 
be  invested  in  land,  and  that  the  diversity  was  where  the  will  passed 
a  legal  estate  and  where  it  was  only  executory,  and  the  party  must 
come  to  the  Court  in  order  to  have  the  benefit  of  the  will;  that  in 
the  latter  case  the  intention  should  take  place  and  not  the  rules  of 
law,  so  that  as  to  the  lands  to  be  purchased  they  should  be  limited 
to  B.  for  life,  with  power  to  B.  to  make  a  jointure,  remainder  to 
trustees  during  his  life  to  preserve  contingent  remainders,  remain- 
der to  his  first  and  every  other  son  in  tail  male  successively, 
remainder  over:  Venables  v.  Morris,  7  T.  R.  342;  Doe  v.  Hicks,  7 
T.  R.  433. 

So,  where  a  testator  directed  his  estates  and  house  property  to 
be  settled  on  his  son,  T.  F.  D.,  and  his  heirs  male;  and  if  he  should 
have  no  heirs  male,  on  his  grandson,  J.  B.,  on  his  taking  the  name 
of  D.  in  addition  to  his  own,  within  twelve  months  after  his  succes- 
sion; and  in  the  event  of  his  having  no  heirs  male,  then  the  estate 
to  go  to  his  brother,  G.  A.  B ,  and  his  heirs  male,  he  taking  the 
name  of  D. ;  it  was  held  by  the  Master  of  the  Rolls  of  Ireland  that 
an  executory  trust  was  created  which  the  Court  directed  to  be  car- 
ried out  by  a  settlement  with  limitations  to  the  several  devisees  for 
life,  and  with  remainders  to  their  sons  in  tail  male  successively: 
Duncan  v.  Bluett,  4  Ir.  Eq.  469;  see  also  Parker  v.  Bolton,  5  L.  J. 
(N.  S.)Oh.  98. 

Where,  however,  the  trusts  and  limitations  of  land  to  be  purchased 
by  trustees  are  expressly  declared  by  the  testator,  that  is  to  say, 
where  the  testator  has  been,  what  is  called  his  own  conveyancer,  it 
has  been  decided  that  the  Court  has  no  authority  to  make  them 
different  from  what  they  would  be  at  law.  Thus,  in  Austen  v. 
Taylor,  1  Eden,  361,  land  was  devised  to  trustees  in  trust  to  pay 
an  annuity;  and  subject  thereto  in  trust  for  A.  for  life,  without  im- 
peachment of  waste,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  A.,  remainder  to 
the  testator's  right  heirs;  and  the  residue  of  the  testator's  personal 
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estate  was  to  be  laid  out  in  the  purchase  of  lands  which  should 
thereafter  remain,  continue,  and  be,  to,  for,  and  upon  such 
and  the  *  like  estate  or  estates,  uses,  trusts,  intents,  and  pur-  [  *  32] 
poses,  and  under  and  subject  to  the  like  charges,  restrictions, 
and  limitations,  as  were  by  him  before  devised,  limited,  and  de- 
clared of  and  concerning  his  lands  and  premises  last  before  devised, 
or  as  near  thereto  as  might  be,  and  the  deaths  of  persons  would 
admit.  Lord  Nm-thington  distinguished  the  case  from  Papillon  v. 
Voice^  on  the  ground  that  the  testator  refers  no  settlement  to  his 
trustees  to  complete,  but  declares  his  own  uses  and  trusts,  which 
being  declared,  he  knew  no  instance  where  the  Court  had  proceeded 
80  far  as  to  alter  or  change  them;  and  he  therefore  held  that  A. 
was  entitled  to  an  estate  tail  in  the  lands  to  be  purchased;  and  see 
East  V.  Twyford,  9  Hare,  713,  733,  4  Ho.  Lo.  517;  Franks  v.  Price, 
3Beav.  182;  Rochford  v.  Fitzmaurice,  1  C.  &  L.  172,  2  Dru.  & 
Warr.  21;  Doncaster  v.  Doncaster,  3  K.  &  J.  20.  JSee,  however, 
Meure  v.  Meure,  2  Atk.  265 ;  Harrison  v.  Naylor,  2  Cox,  247 ;  Green 
V.  Stephens^  17  Ves.  76;  Jervoise  v.  Duke  of  Northumberland,  1  J. 
&  W.  572;  In  re  Nelley's  Trusts,  W.  N.,  1877,  p.  120;  26  W.  R. 
88. 

The  word  "issue"  as  observed  by  Lord  Talbot  in  Lord  Glenorchy 
v.  Bosville,  is  both  a  word  of  purchase  and  of  limitation;  but  the 
word  "heirs"  is  naturally  a  word  of  limitation.     In  executory  trusts 
in  wills,  therefore,  it  will  be  seen,  upon  examining  the  cases,  that 
where  the  word  "issue"  is  made  use  of.  Courts  of  equity  will  more 
readily  decree  a  strict  settlement,  than  where  the  words  "heirs  of 
the  body"  have  been  used.     See  Meure  y.  Meure,  2  Atk.  265;  Ash- 
ton  V.   Ashton  (cited  in  Bagshaw  v.  Spencer,)  1   Coll.  Jur.   402 
Home  V.  Barton,  Coop.    257;  Dodson  v.  Hay,  3  Bro.    C.   C.  405 
Stonor  V.   Curwen,  5  Sim.  264;  Crozier  v.  Crozier,  2  C.  &  L.  311 
Haddelsey  v.  Adams,  22  Beav.  266. 

Wherever  in  executory  trusts,  in  wills,  the  words  "heirs  of  the 
body"  or  "issue,"  are  construed  as  words  of  purchase,  they  will  be 
held  to  include  daughters  as  well  as  sons,  and  the  settlement,  as  in 
Lord  Glenorchy  v.  Bosville,  will  be  decreed  to  be  made  in  default 
of  sons  and  their  issue  upon  daughters,  as  tenants  in  common  in 
tail  general,  with  cross  remainders  between  them;  Bastard  v.  Proby, 
2  Cox,  6. 

Where  a  testator  devised  his  estates  to  trustees,  in  trust,  to  settle 
and  convey  the  same  to  the  use  of  or  in  trust  for  G.  R.,  who  had 
then  no  issue,  for  life,  without  impeachment  of  waste,  with  remain- 
der to  his  issue  in  tail  male  m  strict  settlement,  Sir  L.  Shadwell, 
V.  C,  heldr  that  the  estates  ought  to  be  settled  upon  G.  R.  for  life, 
without  impeachment  of  waste,  with  remainder  to  his  sons  suc- 
cessively in  tail  male,  with  remainder  to  his  daughters  as  tenants 
in  common  in  tail  male  with  cross  remainders  in  tail  male; 
*  Trevor  v.  Trevor,  13  Sim.  108.  This  decision  was  affirmed  [  *  33  ] 
in  the  House  of  Lords:  1   H.  L.  Cas.  239.     See  also  Shelton 
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V.  Watson,  16  Sim.  543;  Coape  v.  Arnold,  2  Sm.  &  Giff.  311,  4  De 
a  Mac.  &  G.  574. 

Where  a  testator  directed  his  trustees  to  purchase  lands  in  certain 
counties  to  be  settled,  on  the  death  of  the  eldest  son  of  J.  S.  (which 
event  happened)  to  the  use  of  every  son  of  J.  S.  then  living,  or  who 
should  be  born  in  the  testator's  lifetime,  and  the  assigns  of  such  son 
during  his  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  but  to  permit  such  son  and  his  assigns  to  receive  the 
rents  during  his  life,  and  after  his  decease  to  the  use  of  such  son's 
first  and  every  other  son  successively  in  tail  male,  and  on  failure  of 
such  issue,  to  the  use  of  the  testator's  right  heirs.  It  was  held  by 
Lord  Romilly,  M.  R.,  that  the  younger  sons  of  J.  S.  took  as  tenants- 
in-common  for  life  with  remainder  as  to  each  son's  share  to  his  first 
and  other  sons  in  tail  male  with  cross  remainders  over;  Surtees  v. 
Surtees,  12  L.  R.  Eq.  400. 

Whenever  a  strict  settlement  is  decreed,  limitations  to  trustees  to 
preserve  contingent  remainders  will  if  necessary  be  inserted:  Stam- 
ford V.  Hohart,  3  Bro.  P.  C.  31,  Toml.  ed.,  1  Atk.  593;  Baskerville 
V.  Baskerville,  2  Atk.  279;  Harrison  v.  Naylor,  2  Cox,  247;  but  since 
the  passing  of  the  Law  of  Property  Amendment  Act  (8.&9  Vict.  c. 
106),  (repealing  7  &  8  Vict.  c.  76,  s.  8),  such  limitations  are  in  some 
cases  unnecessary  (see  s.  8.) 

And  now  by  40  &  41  Vict.  c.  33  (which  passed  on  the  second  of 
August,  1877),  it  is  enacted  that  "every  contingent  remainder  created 
by  any  instrument  executed  after  the  passing  of  this  act,  or  by  any 
will  or  codicil  revived  or  republished  by  any  will  or  codicil  executed 
after  that  date,  in  tenements  or  hereditaments  of  any  tenure,  which 
would  have  been  valid,  as  a  springing  or  shifting  use  or  executory 
devise  or  other  limitation,  had  it  not  had  a  sufficient  estate  to  sup- 
port it  as  a  contingent  remainder,  shall,  in  the  event  of  the  partic- 
ular estate  determining  before  the  contingent  remainder  vests,  be 
capable  of  taking  efiPect  in  all  respects  as  if  the  contingent  remainder 
had  originally  been  created  as  a  springing  or  shifting  use  or  execu- 
tory devise  or  other  executory  limitation,"  s.  1. 

But  such  limitations  may  be  inserted,  with  the  object  of  the  trus- 
tees interposing  to  prevent  wilful  waste  and  destruction  on  the  part 
of  the  tenant  for  life  before  any  remainderman  comes  in  esse.  See 
Garth  v.  Cotton,  and  note  post.  Sometimes,  moreover,  when  such 
settlement  is  decreed,  the  freehold  will  be  vested  in  trustees, 
[  *  34  ]  during  the  life  of  the  tenant  for  life  (Woolmore  v.  *  Burrows, 
1  Sim.  512):  but  the  Court  has  refused  to  appoint  a  pro- 
tector to  the  settlement;  Bankes  v.  Le  Despencer,  11  Sim.  508,  527. 

For  the  manner  in  which  a  direction  to  entail  real  and  personal 
estate  will  be  carried  into  effect.  See  Tennent  v.  Tennent,  1  Dru. 
161;  Jervoise  v.  Duke  of  Northumberland,  1  J.  &  W.  559;  Graves  y. 
Hicks,  11  Sim.  536;  Randall  \.  Daniel,  24  Beav.  193;  and  see  Sealey 
V.  Stawell,  2  I.  R.  E.  326;  9  I.  R.  E.  499. 

[Estates  tail  are  abolished  and  turned  into  estates  in  fee  simple 
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in  New  York,  Indiana,  Michigan,Wi8Con8in,MinnGsota, Virginia, West 
Virginia,  North  Carolina,  Kentucky,  Tennessee,  California,  Georgia, 
Dakota,  Alabama,  and  Mississippi.  In  all  of  these,  and  also  in  Penn- 
sylvania and  New  York,  a  grant  or  devise  in  tail  creates  a  fee  simple. 

In  Arkansas,  Colorado,  Missouri,  Vermont,  and  Illinois,  estates  tail 
are  made  a  life  estates. 

In  the  following  Stat©  and  Territories  the  laws  are  silent,  and  es- 
states  tail  would  logically  seem  to  be  preserved  as  at  common-law, 
but  presumably  they  would  not  be  recognized  by  the  Courts:  South 
Carolina,  Idaho,  Montana,  Wyoming,  Washington,  Oregon,  Texas, 
Nevada,  Kansas,  Iowa,  Oregon  and  New  Hampshire.] 

As  to  an  entail  directed  to  be  made  of  land  in  Scotland,  see  Gra- 
ham V.  Steivart,  2  Macq.  H.  L.  Cas.  295. 

As  to  the  settlement  to  be  made  when  estates  are  directed,  as  far 
as  the  law  will  permit,  to  be  strictly  settled  so  as  to  go  with  an 
ancient  barony,  see  Bankes  v.  Le  Despencer,  10  Sim.  577,  11  Sim. 
508;  or  to  go  in  a  course  of  entail  to  correspond  as  nearly  as  may 
be  with  the  limitations  of  a  modern  barony,  the  patent  conferring 
which  contained  a  shifting  clause  upon  the  holder  of  the  barony 
becoming  entitled  to  an  earldom:  Sackville-West\.  Viscount  Holmes- 
dale,  4  L.  R.  Ho.  Lo.  543,  reversing  Viscount  Holmesdale  v.  West, 
3  L.  R.  Eq.  474;  and  see  Viscount  Holmesdale  v.  West,  12  L.  R. 
Eq.  280;  Cope  v.  Earl  de  la  Warr,  8  L.  R.  Ch.  App.  982. 

And  where  a  trust  for  the  entail  of  lands  is  executory,  and  to  be 
carried  into  execution  by  the  Court,  it  will  direct  a  conveyance  of 
such  lands  notwithstanding  they  are  gavelkind  to  be  made  accord- 
ing to  the  rule  of  common  law  upon  first  and  other  sons  successively 
in  tail  and  not  according  to  the  custom  of  gavelkind,  Roberts  v. 
Dixwell,  1  Atk.  607,  609,  610. 

Where  real  and  personal  property  were  by  will  directed  to  be  set- 
tled upon  the  same  trusts,  the  Court  did  not  think  itself  authorised, 
through  the  medium  of  a  trust  for  sale,  to  settle  the  real  estate  as 
personalty:   Turner  v.  Sargent,  17  Beav.  515,  520. 

Where  in  a  will  there  are  directions  for  a  settlement,  in  terms 
which  are  ordinarily  construed  to  create  a  joint  tenancy,  the  Court 
has  no  authority,  as  in  the  case  of  marriage  articles,  with  the  same 
directions,  to  carry  them  out  by  giving  a  tenancy  in  common  in  the 
settlement,  unless  there  is  something  to  indicate  that  a  tenancy  in 
common  was  intended:  Marry  at  v.  Townly,  1  Ves.  102;  Synge  v. 
HaUs,  2  Ball  &  B.  499. 

Although  in'the  ordinary  construction  of  a  gift  by  will  to  a  wife 
and  children,  they  would  take  as  joint  tenants  {Nevill  v.  Nevill,  7 
L.  R.  Ch.  App.  256,  257),  where  there  has  been  a  direction  to  ^^secure^^ 
the  fund  for  the  benefit  of  the  wife  and  children,  the  Court  has  laid 
hold  of  the  word  "secure,"  as  indicating  an  intention  that  the  fund 
should  be  settled  in  the  usual  mode  upon  the  wife  for  life, 
*  with  remainder  to  her  children.  Combe  v.  Hughes,  14  L.  [  *  35  ] 
R.  Eq.  415,  see  also  Bustard  v.  Saunders,  7  Beav.  92. 
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As  to  the  construction  which  will  be  put  upon  the  word  "  fam- 
ily," in  case  of  executory  trusts  in  a  will,  see  White  v.Briggs,  2  Ph.  583. 
There  a  testator  directed  that  after  the  death  of  his  wife  (to  whom 
he  gave  a  life  interest  in  all  his  property  both  real  and  personal), 
his  nephew,  C.  W.,  should  "  be  considered  heir  to  all  his  property 
not  otherwise  disposed  of,"  and  added,  that,  "having  had  little  in- 
tercourse with  him,  and  being  apprehensive  that  his  habits  required 
some  control,  he  directed  that  whatever  portion  of  his  property 
might  thereafter  be  possessed  by  him,  should  be  secured  by  his  ex- 
ecutors for  the  benefit  of  his  family ;  "  and  he  "  urged  upon  his  ex- 
ecutors to  consider  it  an  indispensable  obligation  to  secure  his  es- 
tate in  the  nature  of  a  trusteeship  for  the  parties  who  might  be  in 
terested  thereafter."  It  was  held,  by  Lord  Cottenham,  C,  that  the 
real  estate  should  be  settled  on  the  nephew  for  life,  with  remainder 
to  his  sons  successively  in  tale  male,  with  remainder  to  his  daugh- 
ters as  tenants  in  common  in  fee ;  and  that  the  personal  estate 
should  be  settled  upon  the  nephew  for  life,  with  remainder  to  all 
his  children  as  joint  tenants,  with  a  proviso  that,  in  the  event  of 
all  the  children  dying  under  twenty-one,  and  in  the  case  of  daugh- 
ters unmarried,  and  in  the  case  of  sons  without  lawful  issue,  the 
personalty  should  be  held  in  trust  for  the  nephew  absolutely. 

A  direction  to  trustees  to  settle  property  upon  a  wife  of  the  tes- 
tator's, son,  should  he  marry,  has  been  held  in  the  absence  of  words 
indicating  an  intention  to  restrict  the  jointure  to  the  wife  of  a  first 
marriage,  to  authorise  the  settlement  of  a  jointure  upon  the  wife 
of  a  second  marriage  :  Mason  v.  Mason,  5  I.  R.  Eq.  28^. 

Where  a  testator  directed  that  his  daughters'  shares  of  personalty 
under  his  will  should  be  "  settled  upon  themselves  strictly  ^^  (with- 
out any  mention  being  made  of  children),  it  was  held  by  Lord 
Romilly,  M.R.,  that  the  income  of  each  daughter's  shai^  should 
during  the  joint  lives  of  herself  and  her  husband,  be  paid  to  her 
for  life,  to  her  separate  use,  without  power  of  anticipation  ;  and  if 
she  died  in  the  life  of  her  husband,  then  her  shai;e  should  go  as 
she  should  by  will  appoint,  and  in  default  of  appointment,  to  her 
next  of  kin,  exclusively  of  her  husband  ;  and  if  she  survived  her 
husband,  then  to  her  absolutely  ;  Loch  v.  Bagley,  4  L.  R.  Eq. 
122. 

Although  there  may  be  no  mention  of  children  in  a  direction 

to  settle,  it  seems  that  the  settlement  may  be  extended  to  them 

when  such  appears  to  be  the  intention  of  the  testator.     See 

[  *  36  ]  *  Duckett  v.  Thompson,  11  L.  R.  L  424.     There  a  bequest  of 

£2000  was  made  for  the  benefit  of  a  feme  sole,  "to  be  paid 

upon  her  marriage,  and  to  be  settled  upon  her  by  her  settlement," 

the  interest  to  be  paid  to  her  in  the  meantime;  and  in  case  she 

should  not  marry  before  attaining  the  age  of  thirty-five  years,  the 

principal  sum  to  be  paid  to  herself.     The  legatee  married  under 

the  age  of  thirty -five  years  and   applied  for   payment  of  a  sum  of 

money  in  Court,  which  represented  the  legacy.     It  was  held  in  Ire- 
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land  by  Chatterton^  V.-C,  that  a  settlement  should  be  made  of  the 
legacy  upon  the  legatee  and  her  children. 

As  to  the  mode  of  settlement,  where  money  is  bequeathed  to 
daughters  "  to  be  settled  on  them  independent  of  their  coverture, 
and  added  to  the  money  already  settled  on  them  on  their  several 
marriages,"  see  Eustace  v.  Robinson^  7  L.  R.  Ir.  83. 

But  if  a  sura  be  bequeathed  to  a  daughter,  with  a  general  direc- 
tion merely  that  it  is  to  be  settled  on  marriage,  the  Court  will  not, 
it  seems,  act  upon  such  vague  instructions,  and  the  daughter  will 
take  the  sum  absolutely.  Thus,  in  a  case  where  a  testator  by  his 
will  directed  his  property  to  be  divided  into  nine  shares,  and  gave 
one  and  a  half  share  to  each  of  his  two  daughters,  "to  l)e  settled 
on  themselves  at  their  marriage,"  and  the  two  daughters,  who  were 
infants  at  the  testator's  death,  having  attained  twenty- one,  and  being 
unmarried,  it  was  held  by  Bacon,  V.-C,  that  they  were  entitled  to 
their  shares  absolutely,  and  that  there  was  no  trust  for  a  settlement 
which  the  Court  could  execute  :  Magrath  v.  Morehead,  12  L.  R.  Eq. 
491.  See  also  and  consider  Laing  v.  Laing,  10  Sim.  315  ;  Kenner- 
ley  V.  Kennerley,  10  Hare,  1(50  ;  Munt  v.  Glynes,  41  L.  J.  Ch.  639. 

When  however  the  testator's  intention  is  shown  that  the  children 
of  the  legatee  should  take  under  a  settlement  which  he  directs  to 
be  made  of  the  legacy,  the  Court  will  ordinarily  direct  a  settlement 
upon  the  legatee  for  life,  with  a  power  to  appoint  among  his  chil- 
dren, with  limitations  in  default  of  appointment  to  children  who 
being  sons  attain  twenty-one,  or  being  daughters  attain  that  age  or 
marry,  as  tenants  in  common  :  Taggartw.  Taggart,  1  Sch.  &  L.  84;^ 
Young  v.  Macintosh,  13  Sim.  445  ;  Stanley  v.  Jackman,  23  Beav. 
450  ;  Cogan  v.  Duffield,  2  Ch.  D.  44  ;  Oliver  v.  Oliver,  10  Ch.  D. 
765  ;  Gowan  v.  Goivan,  50  L.  J.  Ch.  248  ;  Eustace  v.  Robinson,  7 
L.  R.  Ir.  83. 

In  Turner  v.  Sargent,  17  Beav.  515,  the  testator,  after  directing 
a  settlement  to  be  made  of  real  and  personal  property  upon  his 
daughter  for  life,  added,  that  it  was  "  to  be  secured  for  the  benefit 
of  her  children,  if  more  than  one,  equally,  after  her  death, 
so  that  *  the  issue  of  any  su3h  child  dying  in  his  daughter's  [  *37  ] 
lifetime  might  take  his  or  her  parent's  share,  and  in  default 
of  such  children  or  other  issue,  then  to  his  son  W.  absolutely." 
Sir  J.  Romilly,  M.  R.,  directed  a  settlement  to  be  made  according 
to  which,  after  the  decease  of  her  daughter,  the  property  was  to  be 
in  trust  for  her  children  ;  but  if  any  child  died  in  her  lifetime,  leav- 
ing children  or  remoter  issue  who  should  be  living  at  her  death,  such 
children  or  remoter  issue  should  take  the  share  of  the  child  of  the 
testator's  daughter  so  dying,  per  stirpes,  but  mter  se,  as  tenants  in 
common,  with  limitations  in  the  nature  of  cross  remainders  in 
favour  of  the  children  and  issue  who  should  survive  the  testator's 
daughter,  as  respected  the  share  of  any  child  dying  in  her  lifetime 
without  leaving  issue,  and  as  respected  the  share  of  any  issue  dying 
in  her  lifetime.     And  if  no  child  of  the  testator's  daughter  or  issue 
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of  ^ny  deceased  child  should  be  liviDg  at  her  decease,  there  was  to 
be  an  ultimate  trust  for  W.,  so  that  the  death  of  the  testator's 
daughter  was  the  period  or  event  at  which  the  vesting  of  the  prop- 
erty in  the  children's  issue,  or  in  the  legatee  and  devisee  over,  was 
to  be  ascertained. 

And  where  trustees  have  been  entrusted  with  a  discretion  as  to 
the  manner  in  which  the  settlement  is  to  be  made,  a  power  may  be 
given  to  the  legatee  to  appoint  a  life  interest  in  the  amount  settled 
to  her  husband.     Charlton  v.  Rendall,  11  Hare,  296,  posf,  p.  46. 

The  ultimate  trusts  of  a  settlement  directed  to  be  made  upon  a 
legatee  and  her  issue  (excluding  her  husband)  will  be  as  the  lega- 
tee should  by  will  appoint,  and  in  default  of  appointment  to  her 
absolutely.     Stanley  v.  Jackman,  23  Beav.  450. 

Where  a  fund  was  by  will  bequeathed  to  a  man  till  married,  and 
after  his  marriage  to  be  settled  on  his  wife  and  children,  a  settle- 
ment was  ordered  to  be  made  on  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  children  as  they  should  by  deed 
appoint,  remainder  as  the  survivor  should  by  deed  or  will  appoint, 
but  if  the  husband  was  the  survivor,  he  was  to  have  power  to  ap- 
point to  his  children  by  a  future  marriage.  In  re  Goivan,  Goivan 
V.  Gowan,  17  Ch.  D.  77*8,  780.     See  Form  of  judgment,  ib.  780. 

Such  settlement  maybe  made  by  the  judgment,  but  it  should 
bear  the  usual  settlement  stamp,  ib. 

Chattels  directed  by  will  to  go  in  strict  settlement.^ — Where  chat- 
tels are  given  by  will,  and  are  directed  to  go  by  reference  to  limi- 
tations of  real  estate  in  strict  settlement,  to  be  enjoyed  by  a  peer 

and  his  successors  and  go  with  the  title,  or  to  go  as  heir- 
[  *  38  ]  looms,  either  simply  or  ^^  as  far  as  the  rules  of  law  *  and 

equity  ivill  permit,^^  Courts  of  equity,  even  although  the  le- 
gal estate  may  be  in  executors,  will  not  construe  the  trusts  of  the 
will  as  executory,  and  prevent  the  chattels  vesting  absolutely  in  the 
first  tenant  in  tail  upon  his  birth,  (although  he  die  immediately 
afterwards)  (See  Foley  v,  Burnell,  1  Bro.  C.  C.  274;  V-aughan  v. 
Burslem,2  Bro.  C.  C.  101;  Duke  of  Newcastle  v.  Coimtess  of  Lin- 
coln, 3  Ves.  387;  Carr  v.  Lord  Erroll,  14  Ves.  228;  Burrell  v. 
Crutchley,  15  Ves.  544;  Rowland  v.  Morgan,  6  Hare,  463;  affirmed 
on  appeal,  2  Ph.  764;  In  re  Johnston,  Cockerell  v.  Earl  of  Essex,  26 
Ch.  D.  538,  overruling  Gower  v.  Grosvenor,  Barn.  Ch.  Kep.  54;  S.  C, 
5  Madd.  337;  Trafford  v.  Trafford,  3  Atk.  347.  See  also  Doncaster 
V.  Doncaster,  3  K.  &  J.  26;  Evans  v.  Evans,  17  Sim.  108;  Stapleton 
V.  Stapleton,  2  Sim.  N.  S.  212;  and  Tollemache  v.  Coventry,  2  C.  & 
F.  611;  S.  C,  8  Bligh,  N.  S.  547;  overruling  Lord  Deerhurst  v.  Duke 
of  St.  Albans,  5  Madd.  232;  Gosling  v.  Gosling,  1  De  G.  J.  <Sf  S.  1; 
1  L.  B.  Ho.  Lo.  279,  nom.  Christie  v.  Gosling;  In  re  Johnson'' s 
Trusts,  2  L.  R.  Eq.  716;  Countess  of  Harrington  v.  Earl  of  Har- 
rington, 5  L.  R.  Ho.  Lo.  87).  [Equitable  estate  tail  in  possession  or 
remainder,  and  all  remainders  and  reversions  thereon  may  be  bar- 
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red  like  legal  estates,  and  the  person  to  whom  an  equitable  estate 
tail  is  so  conveyed  is  entitled  to  have  the  fee  simple  so  created  con- 
veyed to  him  by  the  person  having  the  legal  estate.  Stimson^s  Am. 
Statue  Laws,  Sec.  1313.]  And  even  where  the  future  interest  of 
such  tenant-in  tail  is  contingent  it  is  transmissible  on  his  death  to 
his  personal  representatives  (In  re  Creswell,  Parkin  v.  Creswell,  24 
Ch.  D.  102),  unless  the  being  in  existence  when  the  contingency 
happens  is  an  essential  part  of  the  description  of  the  person  who  is 
to  take,  lb.  107,  and  the  cases  there  cited. 

But  if  a  tenant  for  life  of  the  estate  lower  in  the  settlement  has 
issue  before  the  tenant  for  life  in  possession,  the  chattels  will  not 
vest  indefeasibly  in  such  issue:  Hogg  v.  Jones,  32  Beav;  45. 

Where  chattels  are  directed  to  go  to  the  person  entitled  in  pos- 
session to  real  estate,  in  the  absence  of  an  intention  expressed  that 
they  are  to  go  with  the  real  estate,  or  if  there  is  no  direction  that 
they  are  to  go  as  heirlooms  with  a  title  the  chattels  will  vest  in  the 
first  taker,  whether  he  be  tenant  for  life  or  tenant-in-tail,  Trafford 
V.  Trafford,  3  Atk.  347,  348,  349;  In  re  Johnson's  Trusts,  2  L.  R.  Eq. 
710;  Mackworth  v.  Hinxman,  2  Keen,  658. 

Where,  however,  there  is  such  intention  the  tenant  for  life  of  the 
real  estate,  or  the  first  possessor  of  the  title,  when  the  chattels  are 
to  go  with  the  title,  will  take  only  an  estate  for  life  in  the  chattels, 
Trafford  v.  Trafford,  3  Atk.  347;  Montagu  v.  Lord  Inchiquin,  23  W. 

B.  592. 

Where  chattels  are  bequeathed  as  heirlooms,  and  directed  to  go 
to  such  person  as  shall  first  attain  twenty-one  and  be  entitled  to  an 
estate  tail  in  possession  in  the  settled  estate,  they  will  vest  abso- 
lutelv  in  a  tenant-in-tail  in  remainder  who  attains  twenty- 
one  *  (In  re  Johnson's  Estate,  2  L.  R.  Eq.  716;  Martelli  v.  [  *  39  ] 
Holloway,  5  L.  R.  Ho.  Lo.  532),  and  if  the  will  contained  no 
limitation  as  to  attaining  twenty-one,  the  tenant  in  tail  in  remain- 
der would  take  a  vested  interest  in  the  chattels  immediately  on  his 
birth.     Foley  v.  Burnell,  1  Bro.  C.  C.  274;  4  Bro.  P.  C.  319. 

Where,  however,  the  intention  that  no  person  shall  take  the  chat- 
tels absolutely,  who  does  not  live  to  become  entitled  to  the  posses 
sion  of  the  real  estate,  is  clearly  expressed,  the  court  must  execute 
that  intention.     Potts  v.  Potts,   3   J.    &  L.  353,  1  H.  L.  Cas   671. 
See  also  Trafford  v.  Trafford,  3  Atk.  347 ;   Foley  v.  Burnell,  1  Bro. 

C.  C.  101;  Lord  Scarsdale  v.  Curzon,  1  J.  &  H.  40;  Sackville-West 
V.  Viscount  Homesdale,  4  L.  R.  Ho.  Lo.  543. 

[In  executory  trusts  created  by  will,  there  is  no  presumptions  as 
to  the  intentions  of  the  testator.  McPhe^'son  v.  Snowden,  19  Md. 
197;  Allen  v.  Anderson,  49  Pa.  St.  333;  Robertson  v.  Johnston,  36 
Ala.  197.] 

In  order  to  prevent  the  separation  of  the  chattels,  real  or  per- 
sonal, which  takes  place  when  they  vest  absolutely  in  a  tenant-in- 
tail  on  whose  death  they  go  to  his  next  of  kin,  while  the  freeholds 
go  to  those  entitled  under  the  limitations  in  the  will,  it  is  usual  to 
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limit  over  the  chattels  in  case  any  such  tenants-in-tail  (being  the 
sons  of  persons  in  esse)  should  die  under  twenty-one  and  without 
inheritable  issue  to  the  person  who  in  that  event  would  succeed  to 
the  freeholds,  or  according  to  a  form  more  frequently  used,  the 
personalty  should  be  subjected. to  the  same  limitations  as  the  free- 
holds, with  a  declaration  that  it  should  not  vest  absolutely  in  any 
tenant-in-tail  by  purchase  until  twenty-one,  or  death  under  that  age 
leaving  issue  inheritable  under  the  entail. 

But  even  under  these  provisions  a  separation  of  the  chattels  from 
the  freeholds  would  take  place  in  the  event  of  the  tenant  for  life 
dying  under  twenty- one,  leaving  inheritable  issue,  for  in  such  case 
the  tenant-in-tail  would  take  the  chattels  absolutely,  while  the  free- 
holds would  go  to  him  in  tail. 

The  best  form  to  adopt  in  order  to  prevent  this  result  is  a  de- 
claration that  the  chattels  should  not  vest  absolutely  in  any  tenant- 
in-tail  hj  purchase,  who  may  die  under  twenty- one,  but  shall  at  his 
death  devolve  as  nearly  as  possible  in  the  same  manner  as  the  free- 
holds. 1  Davidson's  Convey.  464  and  see  Harrington  v.  Harring- 
ton, 3  L.  K.  Ch.  App.  564,  573;  5  L.  R.  Ho.  Lo.  87,  102. 

AVhatever  form  a  conveyancer  may  adopt  in  such  cases,  care  should 
be  taken  that  the  vesting  of  the  chattels  should  not  be  suspended 
for  such  a  period  as  to  offend  against  the  rule  with  regard  to  per- 
petuities. Thus  if  leaseholds  or  chattels  personal  are  vested  in 
trustees  upon  trusts  corresponding  with  land  in  strict  settlement, 
but  so  that  they  are  not  to  vest  in  any  tenant-in-tail  in  possession 
till  he  shall  attain  the  age  of  twenty-one,  the  period  of 
[  *  40  ]  *  vesting  is  to  remote  ( Ihetson  v.  Ibetson,  5  My.  &  Cr.  26; 
Lord  Dungannon  v.  Smith,  12  C.  &  F.  546;  Ker  v.  Lord  Dun- 
gannon,  1  Dru.  &  VVarr.  509;  Harvey  y.  Harvey,  5  Beav.  134;  Wain- 
man  V.  Field,  Kay,  507;  Harding  v.  Nott,  26  L.  J.  (Q.  B.)  244), 
and  it  is  immaterial  that  the  intermediate  rents  and  profits  of  the 
leaseholds  are  given  to  persons,  answering  one  of  these  descrip- 
tions, viz.,  that  of  a  tenant-in-tail  in  possession,  until  a  person  an- 
swering to  the  other  description,  viz.  that  of  being  of  the  age  of 
twenty-one  years,  comes  into  existence,  lb.,  and  to  see  note  to  Cadell 
V.  Palmer,  L.  C.  R.  Prop.  481,  3rd.  ed. 

Where  moreover  a  trust  is  created  to  secure  the  devolution  of 
chattels  as  heirlooms,  any  limitations  which  are  to  take  effect  by 
way  of  postponement  or  defeasance  of  an  absolute  interest  are 
subject  to  all  the  rules  which  govern  the  validity  of  conditions  sub- 
sequent. Such  limitations,  therefore,  must  be  certain,  not  only  in 
expression,  but  also  in  operation,  and  it  is  essential  to  their  validity 
that  it  should  be  capable  of  ascertainment  at  any  given  moment  of 
time,  whether  the  limitation  has  or  has  not  taken  effect.  See  In  re 
Viscount  Exmouth,  Viscount  Exmouth  v.  Praed,  23  Ch.  D.  158; 
there  a  testator  who  has  a  peer,  bequeathed  chattels  to  trustees, 
upon  trust  to  permit  and  suffer  the  same  to  go  and  be  held  and  en- 
joyed with  the  title,  so  far  as  the  rules  of  law  and  equity  admit,  by 
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the  person  who  for  the  time  being  should  be  actually  possessed  of 
the  title,  in  the  nature  of  heirlooms,  and  so  that  no  person  in  ex- 
istence at  the  time  of  the  testator's  decease,  or  born  in  due  time 
afterwards,  and  afterwards  coming  to  the  title  should  have  any  other 
than  a  life  interest  in  the  same,  and  so  that  no  person  should  acquire 
an  absolute  interest  in  the  same  till  the  expiration  of  twenty-one 
years  after  the  decease  of  all  such  persons  as  should  be  in  existence  at 
the  time  of  the  testator's  decease,  and  afterwards  attaining  the  title, 
It  was  held  by  Fry,  «/.,  that  the  latter  clause  of  the  limitations  was 
void  for  uncertainty  in  operation,  and  that  the  first  person  born  after 
the  death  of  the  testator  who  attained  the  title,  acquired  an  abso- 
lute interest  in  the  chattels,  notwithstanding  that  there  was  still 
living  a  person  who  was  alive  at  the  testator's  death,  and  who  was 
capable  of  inheriting  the  peerage. 

Where,  however,  personalty  is  settled  with  reference  to  the  limi- 
tations of  real  estate,  there  is  a  direction  tD  the  effect  that  the  per- 
sonalty shall  not  vest  in  any  tenant-in-tail  by  purchase  until  he 
shall  attain  twenty- one,  such  direction  will  not  offend  the  rule 
against  perpetuities,  inasmuch  as  a  tenant -in- tail  by  purchase  must 
come  into  esse  during  the  life  of  the  parent  tenant  for  life, 
*  Christie  v.  Gosling,  1  L.  R.  Ho.  Lo.  279;  affirming  Gosling  [  *  41  ] 
V.  Gosling  J 1  De  G.  J.  &  S.  1,  reversing  the  decision  of  Lord 
Romilly,  reported  32  Beav.  58;  See  also  MartelU  v.  Holloway,  5  L. 
R.  Ho.  Lo.  532;  affirming  the  decision  of  Sir  J.  Stuartj  V.-C,  re- 
ported 6  L.  R.  Eq.  523 ;  nom.  Holloivay  v.  Webber. 

And  it  seems  that  the  words  *'tenant-in-tail"  alone  may  from  the 
context  have  the  same  meaning  astenant-in-tail67/p?*rc/ia5e.  Chris- 
tie V.  Gosling,  1  L.  R.  Ho.  Lo.  279,  dissentiente  Lord  St.  Leonards. 

It  is  somewhat  doubtful  as  to  the  effect  of  the  words  "as  far  as 
the  rules  of  law  and  equity  permit"  in  restraining  such  gifts  within 
the  rule  against  perpetuities.  See  Tollemache  v.  Earl  of  Coventry, 
2  C;  iSc  F.  611;  8  Bl.  N.  S.  547;  12  C.  &F.  555  u.  Kerw.  LordDun- 
gannon,  1  Dr.  Warr.  536;  Machworth  v.  Hinxman,  2  Keen,  658. 

It  is  clear,  however,  that  that  these  words  do  not  make  the  trust 
of  chattels  an  executory  trust  and  not  a  direct  gift,  so  as  to  enable 
the  court  to  carry  out  the  general  intent  of  the  testator,  and  without 
any  direction  to  that  effect,  carry  over  the  chattels  within  certain 
limits  to  go  along  with  real  estate  on  a  ten  ant- in -tail  dying  under 
twenty- one  without  issue.  Countess  of  Harrington  v.  Earl  of  Har- 
rington, 5  L.  R.  H.  L.  107. 

Although  as  we  have  seen  the  words  "so  far  as  the  rules  of  law 
and  equity  will  permit"  will  not  make  a  devise  or  bequest  executory, 
or  correct  a  gift  which  in  terms  infringes  the  rule  against  perpetuity 
(Tollemache  v.  Earl  of  Coventry,  2  C.  <&;  F.  611;  8  Bli.  547),  they 
may  be  fairly  referred  to  when  a  construction  warranted  by  the 
words  used  is  impugned  on  the  score  of  inconsistency  with  the 
intention  of  the  testator.  Harrington  v.  Harrington,  3  L.  R.  Ch. 
App.  564,  574,  5  L.  R.  Ho.  Lo.  102,  107. 
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[If  a  will  or  deed  sets  forth  a  trust  so  definitely  that  it  only  re- 
mains for  the  trustee  to  execute  it  as  directed,  it  is  termed  an  exe- 
cuted trust  and  is  subject  to  the  rules  controlling  legal  estates.  But 
if  the  trustee  receives  a  trust  which  is  subject  to  future  events  or 
contingencies,  and  the  directions  regarding  it  are  informal  or  com- 
plete it  is  an  executory  trust,  because  it  must  be  shaped  and  adapt- 
ed to  the  intentions  of  the  settlor  or  testator.  Mullanyv.  Mullany, 
40.  N.  J.  Eq.  16;  Phila.  v.  Girard,  45  Pa.  St.  9;  Edmondson  v. 
Dyson,  2  Kelly,  807.] 

Where  chattels  are  by  will  creating  an  executory  trust  directed  to 
be  settled  as  heirlooms  to  go  with  a  title,  the  court  will  mould  the 
settlement  so  as  to  avoid  any  infringement  of  the  rule  against  per- 
petuities, and  will  give  life  interests  successively  to  the  holder  of 
the  title,  and  his  successors  living  at  the  death  of  the  testator.  See 
In  re  Johnston,  Cockerell  v.  Earl  of  Essex,  26  Ch.  D.  538.  There 
the  testatrix  bequeathed  the  contents  of  her  house  to  trustees  upon 
trust  that  they  should  in  the  first  place,  select  and  set  aside  a  col- 
lection of  the  best  paintings,  statuary  and  china  for  the  Earl  of  Es- 
sex (the  sixth  Earl)  and  his  successors,  to  be  held  and  settled  as 
heirlooms  and  to  go  ivith  the  title.  It  was  held  by  Chitty,  J.,  that 
the  bequest  to  the  trustees  was  a  clear  direction  to  settle,  and 
created  an  executory  trust,  and  a  settlement  was  directed 
[  *  42  ]  (to  be  settled  in  Chambers)  *  giving  a  life  interest  to  the 
sixth  Earl  with  remainder  to  the  next  Earl  (who  was  living 
at  the  death  of  the  testatrix)  for  his  life. 

The  same  will  be  done  where  leaseholds  are  by  executory  trust 
devised  upon  trusts  corresponding  with  those  of  real  estates  in  strict 
settlement.  See  Miles  v.  Harford,  12  Ch.  D.  691;  there  freeholds 
were  devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail-male,  with  a  shifting  clause,  which  provided  that  if  A.  or  his  is- 
sue male  should  become  entitled  to  a  certain  other  estate,  the  de- 
vised estate  should  go  over,  and  leaseholds  were  given  upon  such 
trusts  and  purposes  as,  regard  being  had  to  the  difference  of  tenure, 
would  most  nearly  correspond  with  the  uses  of  the  freeholds.  It 
was  held  by  Sir  G.  Jessel,  M.  R.,  that  this  was  an  executory  trust. 
"  If,"  said  his  Lordship,  "we  imported  the  limitations  of  the  free- 
hold estate  into  the  leaseholds  they  would  fail  together  after  the 
gift  to  the  first.  Then  when  you  write  it  out  you  are  to  have  re- 
gard to  the  difference  of  the  tenure.  What  does  that  mean  ?  When 
according  to  the  tenure  it  will  nob  take  effect  you  cannot  put  it  in, 
that  is  all.  It  will  be  absurd  to  suppose  that  you  have  regard  to  the 
differences  of  the  tenure  to  make  them  best  correspond,  when  you 
simply  make  them  null  and  void.  The  testator  knew  that  some- 
thing will  not  work,  and  he  says  you  are  to  make  them  correspond 
having  regard  to  that — that  is,  having  regard  to  the  effect  of  the 
tenure  on  the  limitation  or  the  proviso.  But  when  you  see  the  ten- 
ure is  of  such  a  kind  that  it  cannot  be  done  by  literally  repeating 
the  provisions,  then  you  must  modify  them  accordingly." 
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Although  it  has  been  doubted  whether  the  Court  would  limit  a 
sum  of  money  in  the  same  way  as  real  estate,  where  there  was  no 
real  estate  to  guide  the  limitations  (Green  v.  Ekins,  2  Atk.  473), 
the  objection,  if  tenable,  does  not  apply  to  the  case  of  family  jew- 
els, limited  by  executory  trust  as  heirlooms.  See  Shelley  v.  Shelley, 
0  L.  R.  Eq.  540.  There  jewels  were  bequeathed  to  the  testatrix's 
nephew,  John  Shelly,  "  and  to  be  held  as  heirlooms  by  him,  and  by 
his  eldest  son  on  his  decease,  and  to  go  and  descend  to  the  eldest 
son  of  such  eldest  son,  and  so  to  the  eldest  son  of  his  descendants, 
as  far  as  the  rules  of  latv  or  equity  ivill  permit.  And  /  request  my 
said  nepheiv  to  do  all  in  his  power,  by  his  will  or  otherwise,  to  give 
effect  to  this  my  wish  as  to  these  things  so  directed  to  go  as  heirlooms 
as  aforesaid^  It  was  held  by  Sir  W.  Page  Wood,  V.-C,  that  a 
valid  executory  trust  was  created  for  John  Shelly  for  life,  with  re- 
mainder to  Edward  Shelley,  his  eldest  son,  for  life;  and  upon  the 
death  of  Edward  Shelley,  in  trust  for  Edward  Shelley's 
eldest  son,  to  be  a  vested  *  interest  in  him  when  he  should  at-  [  *  43  ] 
tain  twenty-one;  but  if  he  should  die  in  his,  Edward  Shel- 
ley's lifetime,  or  after  Edward  Shelley's  death,  without  having  at- 
tained twenty  one,  leaving  an  eldest  son  born  before  Edward 
Shelley's  death,  in  trust  for  such  last  mentioned  eldest  son  to  be  a 
vested  interest  when  he  should  attain  twenty- one;  and  in  case  the 
jewels  should  not  become  vested  in  any  persons  under  the  limitations 
aforesaid,  then  (subject  to  the  life  interest  of  Edward  Shelley)  in 
trust  for  John  Shelley  absolutely. 

The  execution  of  a  disentailing  deed  of  the  real  estate  by  a  tenant 
in  tail,  who  does  not  live  to  become  entitled  to  the  chattels,  will 
not  prevent  their  vesting  in  the  person  who  would  have  been  enti- 
tled to  the  real  estate  in  possession  if  such  disentailing  deed  had 
not  been  executed:     Hogg  v.  Jones,  32  Beav.  45. 

Where  chattels  were  bequeathed  to  executors  to  hold  as  heir- 
looms to  be  used  by  the  person  entitled  to  a  house  under  a  de^d  of 
entail  (which  was  non-existent),  and  the  testator  died  absolutely 
entitled  to  the  house,  it  was  held  that  the  heirloom  passed  to  the 
testator's  heir-at-law:  Marquis  of  Bute  v.  Ryder,  W.  N.,  2  August, 
1840,  p.  179. 

It  may  be  here  mentioned  that  by  sect.  37  of  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  "where  personal  chattels  are  set- 
tied  on  trust  so  as  to  devolve  with  land  until  a  tenant  in  tail  by 
purchase  is  born  or  attains  the  age  of  twenty-one  years,  or  so  as 
otherwise  to  vest  in  some  person  becoming  entitled  to  an  estate  of 
freehold  of  inheritance  in  the  land,  a  tenant  for  life  of  the  land 
may  sell  the  chattels  or  any  of  them"  (sub-s.  1) ;  the  money  arising 
from  the  sale  to  be  invested  as  therein  mentioned  (sub-s.  2),  and 
it  is  not  to  be  made  without  an  order  of  the  Court  (sub-s.  3).  See 
In  re  Broicn's  Will,  AV.  N.,  5  July,  1884,  p.  157.  As  to  the  sale 
of  heirlooms  under  the  Act,  see  In  re  Houghton  Estate, dO  Ch.  D. 
102 ;  In  re  Duke  of  Marlborough's  Settlement,  Duke  of  Marlborough 
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V.  Majoribanks,  30  Ch.  D.  127.  A  baronetcy  is  it  seems  ed  incor- 
poreal hereditament,  and  as  such  is  within  the  interpretation  clause 
(s.  2,  sub-s.  10)  of  the  Settled  Land  Act,  1882,  and  the  Court  has. 
jurisdiction  under  that  Act  to  direct  a  sale  of  heirlooms  settled  so 
as  to  devolve  with  the  dignity;  In  re  Sir  J,  Rivett  Carnac's  Will, 
30  Ch.  D.  136. 

Doctrine  of  cypres,  as  applicable  to  executory  trusts.^ — "Where 
an  executory  trust,  if  carried  literally  into  effect,  would  be  void  for 
illegality,  as  where  it  would  infringe  the>rule  against  perpetuities, 
the  Court,  in  order  to  carry  the  testator's  intention  into  effect  as 
far  as  possible,  or,  as  it  is  termed,  cypres,  will  direct  a  settlement 
to  be  made  as  strictly  as  the  law  will  permit.  [In  North  Carolina, 
Iowa,  Alabama,  Connecticut,  and  Indiana,  the  cypres  doctrine  has 
been  repudiated.  Carter  v.  Balfour  19  Ala.  814;  Grimes  v.  Har- 
mon 35  Ind.  198;  White  v.  Fisk  22  Conn.  31;  Lepage  v.  McNamara, 
5  Clarke  (la.),  147;  McAnley  v.  Wilson,  1  Dev.  Eq.'  270.  In  Penn- 
sylvania the  doctrine  has  been  admitted  to  a  limited  extent  by 
statute  1855,  P.  L.  331;  and  see  Zeisweiss  v.  James,  13  P.  F.  Smith, 
465.  In  all  of  the  New  England  States  the  doctrine  has  been  di- 
rectly countenanced  or  left  an  open  question.  Howard  v.  Peace 
Society,  49  Me.  302;  Brown  v.  Concord,  33  N.  H.  296;  Burr  v. 
Smith,  7  Vt.  287;  Jackson  v.  Phillips,  14  Allen,  570;  Derby  v.  Der- 
by, 4  R.  I.  439.  In  New  Jersey  the  question  is  not  settled,  but  it 
has  been  said  that  a  bequest  which  would  be  enforced  in  England 
would  not  be  carried  into  effect  in  that  State,  owing  to  indefinite- 
ness  of  the  object,  or  impracticability  of  its  exact  execution,  Thom- 
son's Exr's,  V.  Norris,  5  C.  E.  Green,  522. 

In  Illinois  and  Missouri  the  doctrine  has  been  approved,  Gilman 
V.  Hamilton,  16,  111,  231;  Academy  v.  Clemons,  50  Mo.  167. 

As  to  the  question  is  Maryland,  Virginia,  New  York  and  South 
Carolina,  see  Pringle  v.  Dorsev,  3  S.  C.  (N.  S.  )509;  Bascom  v.  Al- 
bertson,  34  N.  Y.  584;  Gallego  u.  Atty.-Gen.,  3  Leigh,  450;  Wilder- 
man  V.  Baltimore  8  Md.  551.]  Thus,  in  Humberston  v.  Humber- 
ston  (L  P.  Wms.  332;  S.  C.  2  Vern.  737;  Prec.  Ch.  455),  where 
there  was  a  devise  to  a  corporation  in  trust  to  convey  to  A.  for  life, 
and  afterwards,  upon  the  death  of  A.,  to  his  first  son  for  life,  and 
so  to  the  first  son  of  that  first  son  for  life,  with  remainder,  in  default 
of  issue  male  of  A.,  to  B.  for  life,  and  to  his  sons  and  their 
[  *  44  ]  sons  in  the  same  manner;  Lord  Coitper  said  *  that  though 
the  attempt  to  create  a  perpetuity  was  vain,  yet,  so  far 
as  was  consistent  with  the  rules  of  law,  it  ought  to  be  complied 
with;  and  he  directed  that  all  the  sons  already  born  should  take 
estates  for  life,  with  limitations  to  their  unborn  sons  in  tail.  See 
Williams  v.  Teale,  6  Hare,  239,  and  cases  there  cited;  Lyddon 
Ellison,  19  Beav.  565,  573;  Peard  v.  Kekewich,  15  Beav.  173; 
Hampton  v.  Holman,  5  Ch.  D.  183;  Miles  v.  Harford,  12  Ch.  D. 
691;  see,  however,  Blagrove  v.  Hancock,  16  Sim.  378.  [There  ap- 
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pears  to  bo  no  reason  why  the  cy  pi^es  doctrine  as  laid  down  in 
Jackson  v.  Phillips,  14  Allen,  571,  should  not  be  approved  in  all  of 
the  States  in  which  the  Statute  of  Eliz.  is  in  force,  or  its  princi- 
ples have  been  adopted  by  the  law  of  the  State.  See  Paschal  v. 
Acklin,  27  Texas,  173;  Walker  r.  Walker,  25  Ga.  420;  Dickson  v. 
Montgomery,  1  Swan  (Tenn.),  348;  Vidal  r.  Girard,  2  Howard,  128; 
Chambers  v.  St.  Louis,  29  Mo.  543;  The  Supreme  Court  of  the 
United  States  in  Fountain  v.  Eavenel,  17  Howard,  367,  seemed  op- 
posed to  the  doctrine,  but  the  tendency  was  the  other  way  in  Lor- 
ings  V.  Marsh,  6  Wallace  337.] 

As  to  what  powers  orprotnsions  ivill  be  inserted  in  settlements  di- 
rected to  be  made  by  the  Court.] — Where  in  marriage  articles  or  a 
will,  a  settlement  is  directed  to  be  made  with  the  tisiial  powers  or 
proper  poicers,  a  Court  of  equity  will  order  to  be  inserted  in  the 
settlement  powers  of  leasing  for  twenty-one  years  (Hill  v.  Hill,  0 
Sim.  145;  Duke  of  Bedford  v.  Marquis  of  Abercmni,  1  My.  &Cr.  12); 
powers  to  grant  building  or  raining  leases  where  the  property  is  ht 
for  those  purposes  (Hill  v.  Hill^  6  Sim.  145);  powers  of  sale  and  ex- 
change {H,ill  V.  Hill^  0  Sim.  130;  Peake  v.  Pendlington,  2  V.  &  B. 
311;  Williams  v.  Carter,  Sug.  Pow.  App.  22,  7th  edit.  See,  how- 
ever, Brewster  v.  Angell,  1  J.  «&  W.  625;  Home  v.  Barton,  Jac. 
439);  of  maintenance  and  advancement  (Mayn  v.  Mayn,  5  L.  R. 
Eq.  150);  of  varying  securities  (Sampayo  v.  Gould,  12  Sim.  420); 
powers  of  partition  where  there  is  any  joint  property  (Hill  v.  Hill, 
6  Sim.  145);  powers  of  appointing  new  trustees  (Lindow  v.  Fleet- 
iiX)od,  Q  Sim.  152;  Sampayo  v.  Gould,  12  Sim.  420);  but  not  a 
power  to  raise  portions  (Higginson  v.  Barneby,  2  S.  &  S.  518,  and 
see  In  re  Grier'^s  Estate,  4  Ir.  Eq.  1,  11,  12;  S.  C.  nom.  GHer  \. 
Grier,  5  L.  R.  Ho.  Lo.  088);  nor  to  jointure  a  future  wife  (Duke 
of  Bedford  v.  Marquis  of  Abercorn,  1  My.  &  C.  312).  But  such 
powers  were  recently  inserted  in  a  case  where  an  estate  was  directed 
to  be  settled  to  go  along  with  a  barony,  and  the  trustees  were  to  in- 
sert all  such  powers  as  they  should  consider  proper,  or  as  counsel 
should  advise;  Sackville-West  v.  Viscount  Holmesdale,  4  L.  R.  Ho. 
Lo.  543,  569;  as,  however,  will  be  hereafter  seen,  an  intention  that 
such  powers  should  be  inserted,  might  have  been  implied,  post,  p. 
45.  [Iq  marriage  articles  a  settlement  will  be  made  according  to 
the  intention  of  the  parties  if  possible:  Gause  v.  Hale,  2  Ired.  Eq. 
241;  Allen  v.  Rumph,  2  Hill  Eq.  1.] 

In  considering  these  cases,  it  ought  to  be  remembered  that  there 
is  a  palpable  distinction  between  powers  for  the  management  and 
better  enjoyment  of  the  settled  estates  which  are  beneficial  to  all 
parties,  and  powers  which  confer  personal  privileges  on  particular 
parties,  such  as  powers  to  jointure,  or  to  raise  money  for  any  par- 
ticular purpose.  But  powers  of  leasing,  of  sale,  and  exchange,  and 
(where  there  is  any  joint  property,  or  there  are  any  mines, 
or  any  land  fit  for  building  purposes)  *powers  of  partition,  [  *  45  ] 
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of  leasing  mines,  and  of  granting  building  leases,  are  powers  for 
the  general  management  and  better  enjoyment  of  the  estates,  and 
such  powers  are  beneficial  to  all  parties;  Hill  v.  Hill,  6  Sim.  145. 

But  where  the  insertion  of  certain  powers  is  specifically  directed, 
the  expression  "  and  other  usual  powers,''^  coming  afterwards  will 
be  considerably  narrowed  (Pearse  v.  Baron,  Jac.  158;  Hill  v.  Hill, 
6  Sim.  141;  Breivster  y.  Angell,  1  J,  &  W.  625;  Home  v.  Barton, 
Jac.  439;  Higginson  v.  Barneby,  2  S.  &  S.  516);  unless  it  is  con- 
tained in  a  separate  and  distinct  sentence:  Lindow  v.  Fleetwood,  6 
Sim.  152. 

A  power  of  varying  securities  is  analogous  to  a  power  of  sale  and 
exchange:  so  that  where  real  estate  was  covenanted  to  be  settled 
upon  the  same  trusts  and  with  the  like  powers,  as  stock  settled 
upon  trusts  with  power  of  varying  securities,  a  power  of  sale  and 
exchange  of  the  real  estate  was  inserted  in  the  settlement:  TFe7- 
liams  V.  Carter,  2  Sug.  Pow.  App.  22,  7th  ed. ;  Horjie  v.  Barton,  Jac. 
440;  Elton  v.  Elton,  27  Beav.  634. 

In  the  absence  of  express  words,  if  in  the  instrument  directing  a 
settlement  an  intention  that  certain  powers  should  be  inserted  in 
the  settlement  may  be  implied,  the  Court  will  direct  the  introduc- 
tion of  such  powers.  Thus,  if  in  a  will  directing  a  settlement  to  be 
made,  powers  of  jointuring  and  charging  with  portions  are  to  be 
given  to  tenants  for  life;  and  in  a  codicil  directing  a  difFerent  set- 
tlement the  will  is  in  other  respects  referred  to  as  the  example  or 
model  to  be  followed;  the  introduction  of  powers  of  jointuring  and 
charging,  at  any  rate  where  there  is  full  discretion  given  to  the 
trustees  as  to  the  insertion  of  powers,  provisoes,  declarations,  and 
agreements,  will  be  authorised:  Sackville-W^est  \.  Viscouyit  Holmes- 
dale,  4  L.  E.  Ho.  Lo.  543,  569,  reversing  S.  C.  nom.  Viscount  Holmse- 
dale  V.  West,  3  L.  E.  Eq.  474. 

It  seems  to  have  been  formerly  supposed  that  where  no  direction 
as  to  the  insertion  of  powers  was  given,  a  Court  of  equity  would 
not,  in  the  absence  of  any  expression  from  which  the  intention  to 
include  any  powers  might  be  inferred,  authorise  their  introduction 
into  a  settlement.  Wheate  v.  Hall,  17  Ves.  80;  Brewster  v.  Angell, 
1  J.  &  W.  628.  But  see  Wheate  v.  Hall,  17  Ves.  80,  explained  in 
Wise  V.  Piper,  13  Ch.  D.  853. 

In  the  case,  however,  of  Woolmore  v.  Burrows,  1  Sim.  518,  a  power 
of  leasing  was  in  such  a  case  introduced,  but  the  property  was  in 
Ireland. 

In  a  more  recent  case,  where  a  testator  by  his  will  directed  a  set- 
tlement of  real  and  personal  property  to  be  made,  but  gave  no  di- 
rection as  to  powers.  Sir  John  Romilly,  M.E.,  was  of  opinion 
[*  46]  that  *  the  testator  by  simply  directing  a  settlement,  ought 
to  be  held  to  have  intended  all  the  usual  powers  to  be  in- 
cluded. That  the  settlement,  therefore,  ought  to  contain  the  usual 
powers  of  leasing,  sale  and  exchange,  and  for  the  appointment  of 
new  trustees,  together  with  a  receipt  clause,  and  provisions  for 
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maintenance,  education,  and  advancement  for  the  children  or  issue 
living  at  the  death  of  the  tenant  for  life,  during  their  minority: 
Turner  v.  Sargent,  17  Beav.  515;  and  see  By  am  v.  By  am,  19  Beav. 
58;   Wise  v.  Piper,  13  Ch.  D.  848;  Scott  v.  Steicard,  27  Beav.  3G7. 

Where,  under  a  covenant  to  settle  after- acquired  property  upon 
the  same  trusts  as  personalty  was  settled,  or  as  near  thereto  as  the 
nature  of  the  property  would  admit,  power  to  grant  mining  as  well 
as  agricultural  leases  was  ordered  by  the  Court  to  be  inserted  in 
the  settlement,  the  prior  owner  having  granted  such  leases.  Scott 
V.  Steward,  27  Beav.  367. 

Where  a  testator  had  directed,  that  in  the  event  of  the  marriage 
of  his  daughter,  a  certain  portion  of  his  property  should  be  secured 
to  her,  and  the  issue  of  her  marriage,  by  a  settlement  of  some  or 
other  good  assurance,  in  such  manner  as  his  trustees  or  trustee  for 
the  time  being  might  think  lit,  the  Court,  on  an  application  to  which 
the  surviving  trustee  was  a  party,  approved  of  a  power  in  the  set- 
tlement made  on  the  marriage  of  the  daughter,  enabling  her  to  ap- 
point by  will  a  life  estate  in  the  property  to  her  husband:  Charlton 
V.  Kendall,  11  Hare,  296. 

So  where  a  father  by  will  directed  a  fund,  given  to  his  daughter, 
to  be  settled  "upon  her  and  her  issue,"  so  that  "the  same  might 
not  be  liable  or  subject  to  the  debts,  control,  or  engagements  of  any 
husband"  whom  she  might  happen  to  marry  during  her  lifetime. 
It  was  held  by  Sir  John  Romilly,  M.R.,  that  the  settlement  ought  to 
give  the  daughter  a  power  of  appointment  by  will  in  default  of  is- 
sue.    Stanley  v.  Jackman,  23  Beav.  450. 

Where  by  marriage  articles  personalty  is  settled  upon  the  issue 
of  the  marriage,  it  seems  that  the  Court  would  not  direct  the  inser- 
tion of  a  hotch-pot  clause  in  a  settlement,  in  the  absence  of  any 
words  in  the  articles  indicating  the  intention  of  the  parties  to  in-, 
trodnce  such  clause:  Lees  v.  Lees,  5  I.  R.  Eq.  549. 

Under  an  executory  agreement  to  grant  a  lease  of  an  hotel  with 
general  and  usual  covenants,  clauses,  and  provisions,  it  was  held, 
under  the  circumstances,  that  the  lease  ought  to  contain  a  power  of 
re-entry  on  the  lessee's  becoming  bankrupt,  or  taking  the  benefit  of 
any  Insolvent  Act:  Haines  v.  Burnett,  27  Beav.  500. 

In  a  recent  case,  it  has  been  held  by  the  Lords  Justices  reversing 
the  decision  of  Bacon,  V.-C.  (reported  19  L.  R.  Eq.  591), 
*  that  under  an  agreement  for  a  lease  to  contain  "  all  usual  [  *  47  ] 
and  customary  mining  clauses,"  the  landlord  was  not  enti- 
tled to  have  inserted  in  the  lease  a  proviso  for  re-entry  on  breach 
of  any  of  the  covenants  by  the  lessee,  or  otherwise  than  on  non- 
payment of  rent:  Hodgkinson  v.  Crowe,  10  L.  R.  Ch.  App.  622. 

In  carrying  into  effect  executory  trusts,  the  question  sometimes 
arises  whether  tenants  for  life  are  or  are  not  to  be  made  dispunish- 
able for  waste.  It  seems,  however,  to  be  now  settled  that  where, 
in  order  to  give  effect  to  the  general  intention,  an  estate  of  inherit- 
ance is  cut  down  to  an  estate  for  life,  the  Court,  in  order  to  give 
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the  holder  of  such  life  estate  the  utmost  power  over  the  property- 
consistent  with  his  estate,  makes  him  dispunishable  for  waste. 
Leonard  \.  Earl  of  Sussex,  2  Yern.  526;  Woolmore  v.  Burrows,  1 
Sim.  512;  Bankes  v.  Le  Despencer,  10  Sim.  576;  11  Sim.  508; 
White  V.  Briggs,  15  Sim.  17;  2  Ph.  583;  Sackmlle-West  v.  Viscount 
Holmesdale,  4  L.  R.  Ho.  Lo.  543. 

Where,  however,  a  settlement  has  been  directed  to  be  mad©  upon 
persons  in  succession,  expressly  for  life,  with  remainders  over  in 
tail,  the  Court  will  not  insert  a  clause  rendering  the  successive 
tenants  for  life  dispunishable  for  waste,  although  the  insertion  of 
usual  and  proper  provisions  for  giving  effect  tc  the  intentions  of 
the  person  directing  the  settlement  be  authorised:  Davenport  v. 
Davenport,  1  H.  &  M.  775.  Higginsony.  Barnehy,  2  Sim.  &  S.  516; 
Sackville-  West  v.  Viscount  Hohnesdale,  4  L.  R.  Ho.  Lo.  543. 

Nor  will  it  do  so  where  an  executory  trust  for  the  settlement  of 
freehold  estates  in  "  strict  settlement "  directs,  either  expressly  or 
by  reference  to  the  trusts  of  other  property,  that  certain  persons 
shall  take  life  estates:  Stanley  v.  Coulthurst,  10  L.  R.  Eq.  250, 
where  the  cases  are  fully  explained  in  the  judgment  of  Sir  B.  Matins, 
V.  C. 

And  where  a  settlement  of  land  has  been  directed  to  be  made 
upon  a  woman  on  marriage,  for  her  life  with  a  restraint  upon  antici- 
pation, it  has  been  held  that  no  clause  should  be  added  to  the  settle- 
ment, making  her  unimpeachable  for  waste,  inasmuch  as  a  life  es- 
tate without  impeachment  of  waste  would  be  inconsistent  with  the 
restraint  on  anticipation :  Clive  v.  Clive,  7  L.  R.  Ch.  App.  433. 

But  even  in  the  absence  of  an  express  directiot),  an  intention  that 
successive  tenants  for  life  should  be  made  dispunishable  for  waste, 
may  be  implied.  Thus,  if  in  a  will,  directing  a  settlement  to  bo 
made,  the  i^enants  for  life  are  made  dispunishable  for  waste,  al- 
though, by  a  codicil,  a  different  settlement  is  directed  to  be  made, 
if  the  will  is  in  other  respects  referred  to  as  the  model  or 
[  *  48  ]  example  to  be  followed,  its  *  provisions  will  not  be  disre- 
garded, and  will,  at  any  rate,  where  there  is  full  discretion 
given  to  the  trustees  as  to  the  insertion  of  powers,  provisoes,  decla- 
rations, and  agreements,  justify  the  limitation  of  life  estates  in  the 
settlement  directed  by  the  codicil,  with  the  same  provisions  as  to 
waste  as  were  given  by  the  will:  Sackville- West  v.  Viscount  Holmes- 
dale,  4  L.  R.  Ho.  Lo.  543,  576. 

Where  a  settlement  is  directed  to  be  made  upon  a  woman  to  her 
separate  use  to  the  exclusion  of  her  husband,  a  clause  against  anti- 
cipation will  be  added.  Turnery.  Sargent,  17  Beav.  515;  Stanley 
V.  Jackman,  23  Beav.  450;  Re  DunnilVs  Trusts,  6  L  R.  Eq.  322; 
Symonds  v.  Wilkes,  11  Jur.  N.  S.  659. 

Under  Lord  CranworlNs  Act   (23  &   24  Yict.   c.    145),  certain 
powers  commonly  inserted  in  settlements,   mortgages,  and  wills, 
were,  in  the  absence  of  any  directions  to  the  contrary,  given  to  trus- 
tees, mortgagees,  and  others.     Parts  II.  and  III.  (ss.  11-30). 
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These  parts  and  sections  have  been  repealed  by  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  sect.  71, 
subs.  1. 

Sub-s.  2,  however,  preserves  to  the  full  extent  the  power  of  sale 
given  by  Lord  CranwortK's  Act  in  cases  of  mortgages  prior  to  1882. 
See  Conveyancing  Acts  by  Wolstenholme  and  Turner,  3rd  ed.  citing 
Quitter  v.  Mapleson,  9  Q.  B.  D  675,  077. 

Parts  L  and  IV,  of  Lord  CranworWs  Act  (23  &  24  Vict.  c.  145) 
have  been  repealed  by  sect  64  of  the  JSettled  Land  Act,  1882  (45 
&  46  Vict  c.  38). 

The  Settled  Estates  Amendment  Act,  1877  (40  &  41  Vict,  c.  18), 
commencing  on  the.  1st  of  November,  1877,  repealing  and  consoli- 
dating similar  Acts,  viz.,  the  Act  to  Facilitate  Leases  and  Sales  of 
Settled  Estates  (19  &  20  Vict  c.  120);  the  Act  to  Amend  and  ex- 
tend the  Settled  Estates  Act  of  1856  (21  &  22  Vict  c.  77);  the  Act 
to  Further  Amend  the  Settled  Estates  Act  of  1856  (27  &  28  Vict 
c.  45);  the  Leases  and  Sales  of  Settled  Estates  Amendment  Act, 
1874  (37  &  38  Vict  c.  33),  and  the  Settled  Estates  Act,  1876  (39  & 
40  Vict  c.  30),  gives  the  Court  power  to  authorize  leases  of  settled 
estate,  ss.  4-12,  or  to  vest  such  powers  in  trustees,  ss.  13,  14  15,  and 
also  gives  the  Court  power  to  authorize  sales  of  settled  estate,  and 
timber,  s.  16.  It  also  gives  power  in  the  case  of  settlements  made 
after  the  1st  of  November,  1856,  to  tenants  for  life,  or  for  a  term  of 
years  determinable  with  a  life  or  lives  or  for  any  greater  estate 
(unless  forbidden  by  the  settlement),  and  to  tenant  by  the  courtesy, 
or  in  dower,  or  in  right  of  a  wife  seised  in  fee,  without  application 
to  the  Court  to  grant  leases  for  twenty-one  years,  except  of  the 
principal  mansion  house  and  demesnes,  ss.  46,  47,  48. 

*  By  45  &  46  Vict  c.  38,  extensive  general  powers  of  sale,  [  *  49  ] 
enfranchisement,  exchange,  partition,  and  leasing,  and  also 
special  powers  are  given  to  tenants  for  life,  amongst  whom  are 
included  many  limited  owners  (see  s.  2,  sub-s.  5;  ss.  58,  59,  00,  61, 
62)  of  settled  estates. 

Rectification  of  Settlement.!^ — If  a  settlement  directed  to  be  made 
by  a  testator  is  improperly  framed,  it  may,  as  in  Lord  Glenorchy  v. 
Bosville,  be  rectified  by  the  will;  i>ut,  with  regard  to  a  settlement 
agreed  to  be  made  by  articles,  if  both  articles  and  settlement  are 
made  before  marriage,  the  settlement  will  not  in  general  be  controlled 
by  the  articles,  because,  as  observed  by  Lord  Talbot  in  the  principal 
case  of  Legg  v.  Goldunre,  "when  all  parties  are  at  liberty,  the  settle- 
ment will  be  taken  as  a  new  agreement." 

And  an  agreement  of  an  informal  character  which  would  have  been 
binding  if  marriage  had  taken  place  immediately  on  the  faith  of 
such  a  document  only,  will  be  considered  to  be  superseded  by  a 
formal  document  prepared  before  the  marriage,  which  does  not  take 
place  until  after  a  considerable  time  has  elapsed.  See  In  re  Bad- 
cock,  17  Ch.  D.  361. 
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Evidence  is,  however,  admissible  to  show  that  articles  constituted 
the  final  agreement  between  the  parties,  and  that  the  discrepancy 
between  the  articles  and  settlement  arose  from  mistake,  and  upon 
this  being  proved  the  Court  will  rectify  the  settlement,  and  make  it 
conformable  to^he  real  intention  of  the  parties:  Bold  v.  Hutchinso7i, 

5  De  G.  Mac.  &  G.  558,  568;  but  "in  order  to  justify  the  C^urt  in 
taking  such  a  course,  it  is  obvious  that  a  clear  intention  must  be 
proved;  it  must  be  shown  that  the  settlement  does  not  carry  into 
effect  the  intention  of  the  parties.  If  there  be  merely  evidence  of 
doubtful  or  ambiguous  words  having  been  used,  the  settlement  it- 
self is  the  construction  which  the  parties  have  put  upon  those 
doubtful  or  ambiguous  words:"  per  Lord  Cottenham,  C.,  in  The 
Marquis  of  Breadalbane  v.  The  Marquis  of  Chandos,  2  My.  &  Or.  739. 

The  Court  will  only  rectify  a  marriage  settlement  when  the  mis- 
take is  shown  to  be  common  to  both  parties  The  Earl  of  Bradford 
V.  The  Earl  of  Romney,  30  Beav.  431;  Bentley  v.  Mackay,  31  Beav. 
143;  Sells  v.  Sells^  1  Drew.  &  Sm.  42;  Thcnnpson  v.  Whitmore  1  J. 

6  H.  268),  and  it  is  essential  that  the  extent  of  the  rectification 
should  be  clearly  ascertained  and  defined  by  evidence  cotemporaneous 
with  or  anterior  to  the  deed :  The  Earl  of  Bradford  v.  The  Earl  of 
Bomney,  30  Beav.  431.  [See  Ludington  v.  Eord,  33  Mich.  123.] 
And  the  Court  will  be  guided  by  what  was  the  intention  of  the 

parties  at  the  time  when  the  deed  was  executed,  and  not  by 
[  *  50  ]  what   would   have  been   their  *  intention   if,  when    they 
executed  it,  the  result  of  what  they  did  had  been  present  to 
their  minds:   Wilkinson  v.  Nelson,  9  W.  R.  (M.  R.)  393. 

The  Court  acts  with  this  caution  in  rectifying  marriage  settle- 
ments, and  in  requiring  proof  of  the  exact  contract  which  the  parties 
intended  to  enter  into,  because  it  is  impossible  to  undo  the  marriage 
or  to  remit  the  parties  to  the  same  positions  they  were  in  before 
the  marriage.  See  Harris  v.  Pepperell,  5  L.  R.  Eq.  4,  and  the 
remarks  of  Lord  Bomilly,  M.  R. 

A  settlement  will  also  be  rectified  when  an  improper  settlement 
has  been  prepared  by,  or  at  the  instance,  of  one  of  the  parties,  who 
undertook  to  prepare  a  proper  one,  especially  if  it  were  made  con- 
trary to  the  intention  of  the  party  whose  property  was  settled 
(Corley  v.  Lord  Stafford,  1  De  G.  &  J.  238;  Clark  v.  Girdwood,  7 
Ch.  D.  9);  and  d,  fortiori  where  the  party  who  prepared  the  settle- 
ment in  his  own  favour  was  the  solicitor  to  the  other  party  and  the 
other  party  and  the  only  one  employed:  Lovesy  v.  Smith,  15  Ch.  D. 
655. 

It  has  recently  been  laid  down  as  the  rule  of  the  Court  that 
where  a  marriage  settlement  or  any  other  contract  is  in  an  improper 
form,  and  not  in  accordance  with  the  intention  of  the  parties,  then 
the  intention  of  the  parties  ought  to  be  carried  out  by  putting  the 
instrument  into  that  form  which  will  effectuate  the  intention:  Von 
Witzleben  v.  Siltzer,  15  Ch.  D.  579,  cited;  Welman  v.  Wehnan,  15 
Ch.  D.  570. 

118 


LORD  GLENORCHY  V.  BOSVILLE.  *  51 

As  to  cases  where  the  Court  has  rectified  sotilements,.seo  Hamil 
V.  White,  3  J.  &  L.  695;  Wilson  v.  Wilson,  15  Sim.  487;  1  H.  L. 
Ca.  538;  Walsh  v.  Trevannion,  10  Sim.  178;  Murray  v.  Parker,  19 
Beav.  305;  In  re  Morsels  Settlement,  21  Beav.  174;  Torre  v.  Torre, 
1  Sm.  &  G.  518;  Walker  v.  Armstrong,  21  Beav.  284;  8  De.  G.  Mac. 
&  G.  531;  NayloTY.  Wright,  5  W.  R.  770  (V.-C.  S.);  Wolterbeekv. 
Barrow,  23  Beav.  423;  Tomlinson  v.  Leigh,  14  W.  R.  (M.  R. )  121; 
and  see  The  Earl  of  Malmesbury  v.  The  Countess  of  Malmesbury, 
81  Boav.  407,  where  a  power  of  sale  in  a  settlement  was  rectified, 
on  proof  that  it  was  not  conformable  with  the  contract;  King  v. 
King-Harmon,  7  Ir.  R.  Eq.  446,  where  a  settlement  was  reformed, 
by  making  the  trusts  of  a  term  provide  a  portion  for  a  daughter, 
the  only  issue  of  the  marriage,  of  the  amount  stated  in  the  articles 
for  one  younger  child. 

As  to  cases  where  the  Court  has  refused  to  rectify  settlements, 
see  Howkins  v.  Jackson,  2  Mac.  &  G.  372;  White  v.  Anderson,  1 
Ir.  Ch.  Rep.  419;  Brougham  v.  Squire,  1  Drew.  151;  Lloyd  v. 
Cocker,  19  Beav.  140;  Fyfe  v.  Arbuthnot,  1  De  G.  &  Jo.  406;  Elwes 
V.  Elwes,  2  Giff.  545;  9  W.  R.  (L.  J.)  820;  Sells  v.  Sells,  1  Drew. 
&  Sm.  42;  Fowler  v.  Foivler,  4  De  G.  &  Jo.  250;  Jenner 
*  V.  Jenner,  6  Jur.  (N.  S.)  668;  8  W.  R.  (V.C.  S.)  537;  [  *  51 ;( 
MacCormack  v.  MacCormack,  11  L.  R.  Eq.  130. 

Where,  however,  the  settlement,  though  made  before  marriage,  is 
expressly  mentioned  to  be  made  in  pursuance  or  in  performance  of 
the  marriage  articles,  the  settlement  will  be  rectified  by  them,  and 
it  will  not  be  necessary  to  resort  to  evidence:  West  v.  Errissey,  2  P. 
Wms.  349;  3  Bro.  P.  C.  327;  Bold  v.  Hutchinson,  5  De  G.  Mac.  & 
G.  568. 

"Where  the  settlement  is  made  after  marriage  it  will  in  all  cases, 
whether  it  is  mentioned  to  be  made  in  pursuance  or  performance  of 
articles  or  not,  be  controlled  and  rectified  by  them.  These  distinc- 
tions as  to  rectifying  settlements  by  articles  (subject  to  the  qualifi- 
cations laid  down  by  Lord  Cramvorth,  C,  in  Bold  v.  Hutchinson,  5 
De  G.  Mac.  &  G.  558,  568 )  are  well  stated  by  Lord  Talbot  in  Legg 
V.  Goldwire:  see  also  Honor  v.  Honor,  2  P.  Wms.  123;  Roberts  v. 
Kingsley,  1  Ves.  238;  Streatfield  v.  Streatfield,  Ca.  t.  Talb.  176; 
Warwick  v.  Warwick,  3  Atk.  293;  Cogan  v.  Duffield,  20  L.  R.  Eq. 
789;  2  Ch.  D.  44. 

A  postnuptial  settlement,  however,  professing  to  be  made  in  pur- 
suance of  articles  before  marriage,  especially  after  the  settlement 
has  been  acted  upon  for  a  long  time,  will  not  be  reformed  so  as  to 
make  it  accord  with  a  mere  general  recital  of  the  articles  contained 
in  the  settlement,  the  articles  themselves  not  being  produced:  Mig- 
non  V.  Parry,  31  Beav.  211. 

It  has  been  held  that  a  deed  not  professing  to  be  made  in  pursu- 
ance of  articles  cannot  be  rectified  from  within  itself  as  by  its  own 
recitals  (Coates  v.  Kenna,  7  I.  R.  Eq.  113,  134).  But  see  In  re 
DanieVs  Settlement  Trusts,  1  Ch.  D.  375,  where  from  the  recitals,  and 
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other  parts  of  a  postnuptial  settlement,  the  evident  omission  of  a 
clause  in  favour  of  daughters  who  had  attained  twenty-one  was  sup- 
plied. 

A  settlement  after  marriage  made  in  pursuance  of  articles  before 
marriage,  although  in  accordance  with  them,  may  be  rectilied  upon 
its  being  proved  that  the  articles  were  not  in  accordance  with  the 
intention  of  the  settlor.     See  Smith  v.  Iliffe,  20  L.  R.  Eq.  666. 

Courts  of  equity  will  not  reform  a  voluntary  deed  as  against  the 
grantor  (Phillipson  v.  Kerry,  32  Beav.  628;  Broun  y.  Kennedy,  33 
Beav.  133;  Lister  v.  Hodgson,  4  L.  R.  Eq.  30,  34;  but  see  Thompson 
V.  Whitmore,  1  J.  &  H.  268),  nor  will  they  decree  a  settlement  as 
against  purchasers  for  valuable  consideration  (amongst  whom  mort- 
gagees are  included),  without  notice  of  the  articles:  West  v.  Errissey, 
2  P.  Wms.  349;  Poicell  v.  PHce,  2  P.  Wms.  535;  Waricicky.  War- 
wick, 3  Atk.  291. 

A  settlement,  however,  will  be  decreed,  against  pur- 
[*52]  chasers  with  *  notice  of  the  articles;  Davies  v.  Davies,  4 
Beav.  54,  overruling  the  decision  of  Lord  Northiugton  in 
Cordivell  v.  Mackrill,  2  Eden,  344,  secus,  according  to  Sir  Edward 
Sugden,  L.  C,  of  Ireland,  "  after  a  lapse  of  time,  where  there  is  any- 
thing so  equivocal  or  ambiguous  in  the  articles  as  to  render  it  doubt- 
ful how  they  ought  to  be  effectuated:  "  Thompson  v.  Simpson,  1  D. 
&  W.  491.     See  also  Abbot  v.  Geraghty,  4  Ir.  Ch.  Rep.  15,  24,  25. 

It  may  here  be  mentioned,  that  in  some  cases  of  rectification,  in 
order  to  get  the  legal  estate,  a  ro-conveyance  is  directed  by  decree 
(Malmesbury  v.  Malmesbur-y,  31  Beav.  407,  419),  but  a  settlement 
will  sometimes  be  rectified  by  a  decree  merely,  without  the  parties 
being  put  to  the  expense  of  a  fresh  deed  (  Tebbitt  v.  Tebbitt,  1  De 
O.  k  Sm.  506;  Stock  v.  Vining,  25  Beav.  235;  White  v.  White,  Ih 
L.  R.  Eq.  247;  HanUy  v.  Pearson,  13  Ch.  D.  545).  It  seems  the 
Court  will  now  rectify  a  settlement  upon  a  petition:  In  re  Morse'' a 
Settlement  21  Beav.  174;  In  re  Hoare's  Trusts,  4  Giff.  254;  Leivis 
V.  Hillman,  3  Ho.  Lo.  607;  In  re  Bird's  Trusts,  3  Ch.  D.  214.  And 
see  In  re  De  la  Touchers  Settlement,  10  L.  R.  Eq.  599.  There, 
although  the  fact  of  the  mistake  was  not  admitted  by  all  parties,  the 
Court,  upon  the  evidence  on  a  Petition,  filed  under  the  Trustee  Re- 
lief Act  (10  &  11  Vict.  c.  96),  did  not  order  the  Petition  to  be  rec- 
tified, but  prefacing  the  order  with  a  declaration,  that  it  appeared 
the  words  in  question  were  inserted  by  mistake,  made  an  order  for 
distribution  of  the  fund  as  if  the  clause  had  not  been  inserted.  See, 
however.  In  re  Malet,  30  Beav.  407. 

A  settlement,  whether  made  in  pursuance  of  articles  or  not,,  may 
be  rectified  by  the  uncontradicted  evidence  of  the  Plaintiff  alone; 
Smith  V.  Iliffe,  20  L.  R.  Eq.  166;  Cook  v.  Fearn,  27  AV.  R.  211; 
Edwards  v.  Bingham,  28  W.  R.  89;  White  v.  White,  15  I^.  R.  Eq. 
247;  Hanley  v.  Pearson,  13  Ch.  D.  549;  Welman  v.  Welman,  15 
Ch.  D.  570;  Lovesy  v.  Smith,  15  Ch.  D.  655. 

The  Court  has  no  Jurisdiction,  having  regard  to  ss.  40.  &  47  of 
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the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74),  to  rectify  on  the 
ground  of  mistake,  a  deed  which  has  been  enrolled  as  a  disentailing 
assurance  under  the  Act,  although  the  rectification  asked  is  not  in 
the  disentailing  part  of  the  deed,  but  in  a  resettlement  added  to  it, 
which  might  have  been  effected  by  a  separate  unenrolled  deed:  Hall- 
Dare  V.  Hall-Dare,  29  Ch.  D.  133. 

\_Doctrine  of  Executed  and  Executory  Trusts  Restated. — A  trust 
is  called  executory,  not  because  the  performance  of  the  trust  lies  in 
the  future,  but  because  the  trust  instrument  is  to  be  moulded  into 
form  and  perfected  according  to  the  outlines  or  instructions  made  or 
left  by  the  settlor  or  testator.  Perry  on  Trust,  sec.  359.  And  in 
construing  executory  trusts  the  Court  exercises  a  large  authority  in 
subordinating  the  language  to  the  intent. 

As  soon  as  the  settlement  of  conveyance  is  made  the  trust  becomes 
executed  and  it  is  thereafter  governed  by  the  rules  of  an  executed 
trust  A  trust  is  also  executed  when  no  act  is  necessary  to  give  it 
effect,  and  the  trust  is  fully  and  finally  declared  in  the  instrument. 
It  is  to  be  noted  that  in  executory  trusts  the  intention  of  the  settlor 
governs,  and  there  must  be  some  opportunity  for  an  exercise  of  judg- 
ment in  determining  his  intention;  and  as  executory  or  imperfect 
trusts  are  only  directory,  a  Court  of  equity  will  determine  the  inten- 
tion of  the  settlor  from  an  examination  of  the  whole  instrument. 
An  executory  agreement  to  create  a  trust  will  not  be  enforced. 
Webb's  Estate,  49  Cal.  542.  Nor  an  executed  trust,  if  without  con- 
sideration. Badgley  t\  Votrain,  08  111.  25.  In  marriage  articles  a 
settlement  will  l>e  made  in  accordance  with  the  intentions  of  the 
pai'ties  if  it  is  possible. 

In  the  case  of  an  executory  trust  created  by  will,  there  is  no  pre- 
sumption as  to  the  intention  of  the  testator. 

A  Court  of  equity  will  entertain  jurisdiction  in  the  case  of  exe- 
cutory trusts  for  the  purpose  of  carrying  them  out,  and  also  for  see- 
ing that  the  instrument  which  purports  to  fulfil  the  intention  of  the 
settlor  really  does  so,  and  for  reforming  conveyances  which  have 
beeu  improvidently  drawn  and  by  which  the  object  sought  to  be 
reached  by  the  executory  minute  or  draft  have  not  been  attained.] 
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[*53]  *  KEECH  ?).  SANDFORD. 


October  SlsL  1726. 


[reported  select  cases  in  chancery,  61.] 

Renewal  of  a  Lease  by  a  Trustee.] — A.  being x)ossessed  of  a  Lease  of 
a  Market  bequeathed  it  to  B.  in  trust  for  an  infant.  B.,  before  the 
expiration  of  the  term,  applied  to  the  Lessor  for  a  renewal  for  the 
benefit  of  the  Infant.  The  Lessor  refused  to  grant  such  renewal, 
whereupon  B.  got  a  Lease  made  to  himself.  Held,  that  B.  was 
Trustee  of  the  Lease  for  the  Infant,  and  must  assign  the  same  to 
him  and  account  for  the  profits,  but  that  he  was  entitled  to  be  indem- 
nified from  the  Covenants  contained  in  the  Lease. 

A  person  being  possessed  of  a  lease  of  the  profits  of  a  market, 
devised  his  estate  to  a  trustee  in  trust  for  the  infant.  Before  the 
expiration  of  the  term  the  trustee  applied  to  the  lessor  for  a  re- 
newal, for  the  benefit  of  the  infant,  which  he  refused,  in  regard 
that,  it  being  only  of  the  profits  of  a  market,  there  could  be  no  dis- 
tress, and  must  rest  singly  in  covenant,  which  the  infant  could  not 
enter  into. 

There  was  clear  proof  of  the  refusal  to  renew  for  the  benefit  of 
the  infant,  on  which  the  trustee  gets  a  lease  made  to  himself. 

Bill  is  now  brought  [by  the  infant]  to  have  thd  lease  assigaed  to 
him,  and  for  an  account  of  the  profits,  on  this  principle,  that  wher- 
ever a  lease  is  renewed  by  a  trustee  or  executor,  it  shall  be  for  the 
benefit  of  cestui  que  use,  which  principle  was  agreed  on  the  other 
side,  though  endeavoured  to  be  difPerenced  on  account  of  the  express 
proof  of  refusal  to  renew  to  the  infant. 

Lord  Chancellor  King. — I  must  consider  this  as  a  trust 
[  *  54  ]  for  the  infant,  for  I  very  well  see,  if  a  trustee,  on  *  the  re- 
fusal to  renew,  might  have  a  lease  to  himself,  few  trust  es- 
tates would  be  renewed  to  cestui  que  use.  Though  I  do  not  say 
there  is  a  fraud  in  this  case,  yet  he  [the  trustee]  should  rather  have 
let  it  run  out  than  to  have  had  the  lease  to  himself.  This  may 
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seem  hard,  that  the  trustee  is  the  only  person  of  all  mankind  who 
might  not  have  the  lease  ;  but  it  is  very  proper  that  rule  should  be 
strictly  pursued,  and  not  in  the  least  relaxed  ;  for  it  is  very  obvious 
what  would  be  the  consequences  of  letting  trustees  have  the  lease  on 
refusal  to  renew  to  cestei  que  use. 

So  decreed,  that  the  lease  should  be  assigned  to  the  infant,  and 
that  the  trustee  should  be  indemnified  from  any  covenants  com- 
prised in  the  lease,  and  an  account  of  the  profits  made  since  the  re- 
newal. 


Keech  v.  Sandford,  sometimes  called  the  Rumford  Market  Case, 
is  usually  cited  as  the  leading  authority  on  the  doctrine  of  con- 
structive trusts  arising  upon  the  renewal  of  a  lease  by  a  trustee  or 
executor  in  his  own  name  and  for  his  own  benefit.  The  rule  here 
inflexibly  laid  down  by  Lord  King  has  ever  since  been  invariably 
followed  ;  viz.  that  a  lease  renewed  by  a  trustee  or  executor,  in  his 
own  name,  even  in  the  absence  of  fraud  and  upon  the  refusal  of  the 
lessor  to  grant  a  new  lease  to  the  cestui  que  trust,  shall  be  held  upon 
trust  for  the  person  entitled  to  the  old  lease.  See  Fitzgihhon  v. 
Scaiilariy  1  Dow.  261,269;  Eaivew.  Chichester^  Amb.  715;  S.  C,  1 
Bro.  C.  C.  198  n.;  2  Dick.  480;  Pickering  v.  Voicles,  1  Bro.  C.  C. 
198;  Pier  son  v.  Shm^e,.!  Atk.  480;  Nesbitt  v.  Tredennick^  1  Ball  & 

B.  46;  Ahney  v.  Miller,  2  Atk.  597;  Edwards  \.  Leids,  3  Atk.  538; 
Killick  V.  Flexney,  4  Bro.  C.  C.  161;  Moody  v.  Matthews.  7  Ves.  174; 
James  v.  Dean,  11  Ves.  383;  Parker  v.  Brooke,  9  Ves.  583;  Lovatt 
V.  Knipe,  12  Ir.  Eq.  Rep.  124:  Kendall  v.  Marsters,  2  De  G.  F.  & 
Jo.  200;  In  re  Morgan,  18  Ch.  D.  93;  see  also  Walley  v.  Walley,  1 
Vern.  484,  and  Holt  v.  Holt,  1  Ch.  Ca.  190,  which  seems  to  be  the 
oldest  case  upon  the  subject. 

[  Constructive  trusts  are  those  which  arise  purely  by  construction 
of  equity  and  are  entirely  independent  of  any  actual  or  presumed 
intention  of  the  parties. 

Equity  makes  use  of  the  machinery  of  a  trust  for  the  purpose  of 
affording  redress  in  cases  of  fraud. 

As  when  a  party  has  acquired  the  legal  title  to  property  by  un- 
fair means  he  is  deemed  to  hold  it  in  trust  for  the  injured  party. 

The  party  guilty  of  the  fraud  is  called  a  trustee  ex  malifacio, 
Squires  Appeal,  20  P.  F.  Smith,  266;  Church  v.  Ruland,  14  P.  F. 
Smith,  443;  R.  R.  Co.  v.  Elliott,  57  N.  H.  397;  Staats  v.  Bergen,  2 

C.  E.  Green,  297.] 

And  in  a  case  in  Ireland  the  rule  was  held  to  apply  to  an  adminis- 
tratrix of  a  deceased  tenant  from. year  to  year,  who  upon  obtaining 
a  new  tenancy  from  year  to  year,  was  held  a  trustee  thereof  for  the 
next  of  kin  of   the  intestate  :    Kelly  v.  Kelly,  8    I.    R.   Eq.  430. 
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[As  to  executors  and  administrators,  see  Savage  v.  Williams,  15 
La.  Ave.  250;  Farron  v.  Farley,  3  S.  C.  11;  Colgate  v.  Colgate,  23' 
N.  J.  Eq.  372;  Jewett  v.*  Miller,  10  N.  Y.  402;  Miles  v.  Wheeler, 
43  111.  123;  Kruse  v.  Stephens,  47  111.  112;  Woodrufif  v.  Cook,  2 
Edw.  ch.  259;  Beeson  v.  Beeson,  9  Barr,  279;  Rogers  v.  Rogers,  3 
Wend.  503 ;   VanEpps  v.  VanEpps,  9  Paige,  237 ;  Brickenridge  v. 

Holland,  2  Blackf.  377;  Peyton  v.  Enos,  16  La.  An.  135.] 
[  *  55  ]  There  the  widow  and  *  administratrix  of  a  tenant  from  year 
to  year,  of  a  holding  in  Ulster,  continued  in  possession  for 
two  years  after  his  death,  and  the  tenancy  having  been  then  deter- 
mined by  notice  to  quit,  offered  no  resistance  to  an  ejectment 
brought  by  the  landlord,  who  took  formal  possession,  but  left  her 
in  undisturbed  possession  at  the  same  rent.  It  was  held  by  Chat- 
terton,  V.-C,  that  though  there  was  no  fraud  in  the  transaction,  the 
new  tenancy  was  a  graft  on  the  old  one  for  the  benefit  of  the  next 
of  kin  of  the  intestate,  even  though  there  was  a  custom  on  the  es- 
tate that  a  holding  should  not  be  divided  amongst  the  next  of  kin 
of  an  intestate,  but  be  given  to  the  widow  if  a  desirable  tenant.  See 
also  M^Cracken  v.  AfClelland,  11  Ir.  R.  Eq.  172. 

The  same  rule  applies  also  to  an  executor  de  son  tort  renewing  a 
lease  in  his  own  name  (Mulvany  v.  Dillon,  1  Ball  &  B.  409;  Griffin 
V.  Griffin,  1  S.  &  L.  352),  and  to  a  husband .  obtaining  a  renewed 
lease  in  his  own  name,  by  the  surrender  of  the  old  lease  which  he 
had  assigned  to  trustees  in  trust  for  the  separate  use  of  his  wife. 
See  In  re  Lulham,  Brenton  v.  Lulhani,  W.  N.,  August  9th,  1884,  p. 
186,  where  it  was  held  in  such  case  that  the  executors  of  the  hus- 
band were  trustees  for  the  benefit  of  the  widow,  and  that  the  evi- 
dence showed  that  the  husband  intended  to  make  her  a  present  of 
the  fine  paid  and  all  outgoings. 

The  Court  of  Chancery  moreover  has  refused  to  appoint  the  les- 
see of  lands  belonging  to  a  charity  to  be  a  trustee  of  the  charity 
unless  he  gave  up  the  lease.  See  Foord  v.  Baker,  27  Beav.  193. 
There  a  scheme  made  in  1855  provided,  that  no  person  should  a*ct 
as  trustee  of  the  charity  who  should  hold  or  occupy  any  part  of  the 
charity  property.  At  that  time  one  of  the  trustees  held  a  small 
piece  of  charity  land  under  a  twenty-one  years'  lease  granted  in 
1847  by  public  tender.  It  was  held  by  Sir  John  Romilly,  M.  R., 
that  he  must  either  give  up  the  lease  or  the  trusteeship. 

The  ground  of  decreeing  renewals  by  trustees  and  executors  to 
enure  to  the  benefit  of  cestui  que  trusts  rests  upon  public  policy  to 
prevent  persons  in  such  situations  from  acting  so  as  to  take  a  bene- 
fit to  themselves:  Griffin  v.  Ginffin,  1  S.  &  L.  354,  per  Lord  Redes- 
dale;  and  see  Blewett  v.  Millett,  7  Bro.  P.  C.  367,  Toml.  ed. 

[The  trustee  is  in  such  a  position  of  confidence  and  influence  over 
the  cestui  que  trust  that  the  bargain  or  contract  will  be  either  void 
or  he  will  be  a  constructive  trustee  at  the  election  of  the  cestui  que 
trust.  Unless  the  trustee  can  show  that  the  contract  was  entirely 
fair  and  advantageous  to  the  cestui  que  trust:  Shelton  v.  Homer,  5 
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Met.  462;  Johnson  v.  Blackman,  11  Conn.  343;  Freeman  v.  Har- 
wooci,  49  Me.  195;  Painter  v.  Henderson,  7  Barr,  48;  Scroggins  v. 
McDougald,  8  Ala.  382;  Zimmerman  v.  Harmon,  4  Rich.  Eq.  165; 
Child  V.  Bruce,  4  Paige,  309;  Michoud  v.  Girod,  4  How.  503.] 

So,  if  a  person  having  a  limited  interest  in  a  renewable  lease,  as  a 
tenant  for  life,  renews  it  in  his  own  name,  he  will  be  held  a  trustee 
for  those  entitled  in  remainder  to  the  old  lease  {Rawe  v.  Chichester, 
Amb.  715;  S.  C.  5  Dick.  480;  1  Bro.  C.  C.  198  n.;  Taster  v.  Mar- 
riott,  Amb.  668;  Owen  v.  Williams,  Amb.  734;  Coppin  v.  Ferny - 
hough,  2  Bro.  C.  C.  291;  Bowles  v.  Stewart,  1  S.  &  L.  209; 
Randall  v.  Ritssell,  3  Mer.  190;  *  Giddings  v.  Giddings,  3  [  *  56  ] 
Buss.  241;  Nesbitt  v.  Tredennick,  1  Ball.  &  B.  46;  Eyre  v. 
Dolphin,  2  Ball  &  B.  290;  Tanner  v.  Ehcorthy,  4  Beav.  ASl-,  Waters 
V.  Bailey,  2  You.  &  Coll.  C.  C.  224;  Buckley  \.  Lanauze,  L.  &  G.  t. 
Plunk.  327;  Hill  v.  Mill,  12  Ir.  Eq.  Rep.  107;  Mill  v.  Hill,  3  H.  L. 
Cas.  828;  Tmmper  v.  Trumper,  14  L.  R.  Eq.  295;  8  L.  R.  Ch.  App. 
870;  and  O'Brien  v.  Egan,  5  L.  R.,  Ir.  633).  And  the  result  is  the 
same,  in  the  case  of  a  tenant  for  life  under  a  will,  obtaining  a  new 
lease  even  although  the  original  lease  may  have  expired  during  the 
life  of  the  testator,  who  had  continued  to  hold  merely  as  tenant 
from  year  to  year.  See  James  Dean,  11  Ves.  383;  S.  C,  15  Ves. 
236,  where  a  testator  bequeathed  leaseholds  for  years  determinable 
upon  lives  to  his  widow  (who  was  his  residuary  legatee  and  execu- 
trix) for  life,  with  remainder  over;  the  term  expired  during  the 
testator's  life,  who  continued  to  hold  as  tenant  from  year  to  year:  a 
subsequent  lease,  obtained  by  his  widow  was  held  to  be  subject  to 
the  trusts  of  the  will,  as  the  residue  of  the  term  at  his  death,  if 
any,  however  short,  would  have  been. 

If,  however,  the  testator  be  merely  a  tenant  at  will  or  at  sufferance 
of  leaseholds  upon  renewal  of  the  lease  by  his  executor,  he  would 
not  be  a  trustee  for  the  persons  to  whom  the  leaseholds  were  be- 
queathed in  remainder,  for  as  a  tenancy  at  will  or  at  sufferance 
would  have  determined  upon  the  death  of  the  testator,  no  interest 
would  have  passed  to  them  by  the  will:  James  v.  Dean,  11  Ves. 
391,  392. 

But  an  executor  in  such  a  case,  although  the  devisees  of  the 
lease  could  not  claim  the  benefit  of  the  renewal,  would  hold  it  as  a 
trustee  for  the  general  estate.  Thus  in  the  case  of  Jaw.es  v.  Dean, 
11  Ves.  383,  Lord  Eldon  said  he  was  inclined  to  think,  that,  had 
the  widow  not  been  residuary  legatee,  she  would,  in  such  a  case, 
have  been  a  trustee  for  the  residuary  legatee.  "  The  question,"  ob- 
served his  Lordship  (see  11  Ves.  393),  "is  new,  whether  an  execu- 
trix, dealing  with  the  opportunities  which  she  derives  by  her  suc- 
cession without  title  to  the  estate  a  tenant  by  sufferance  or  at 
will  had  held,  is  a  trustee  for  the  person,  who  cannot  say  he  took  an 
interest  under  the  will,  or  whether  it  is  to  be  said  against  her  only, 
that  the  advantage  she  made  of  those  opportunities  should  be  for 
the  general  estate.     The  result  is  this:  I  think  it  is  impossible  she 
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could  hold  it  for  herself.  Not  applying  it  to  this  case,  but  suppos- 
ing another  person,  not  the  wife,  was  residuary  legatee,  the  ques- 
tion, I  should  think,  would  be  in  favour  of  that  other  residuary 
legatee,  being  a  casual  advantage  from  the  dealing  of  the  execu- 
trix." [The  doctrine  of  constructive  trusts  is  well  established  in  the 
United  States,  see,  King  v.  Cushman,  41  111.  31;  Frank's  Appeal,  9 
P.  F.  Smith,  190;  Huson  t;.  Wallace,  1  Rich.  Eq.  2;  Irwin  v.  Har- 
ris, 6  Ired.  221;  Mathews  v.  Dragand,  3  Dess.  25;  Van  Horn  v. 
Fonda,  5  Johns.  Ch.  400;  Holridge  v.  Gilleslie,  2  John.  Ch.  30.] 
See  also  Randall  v.  Bussell,  3  Mer.  190;  Mill  v.  Hill,  3  H. 
[  *  57  ]  L.  Cas.  *  866;  Archbold  v.  Scally,  9  Ho.  Lo.  Gas.  360;  In 
re  Tottenham'' s  Estate,  16  Ir.  Ch.  Rep.  115. 

Where,  however,  a  testator  believing  that  a  certain  piece  of  land 
(to  which  he  was  really  not  entitled)  was  included  in  a  lease,  by 
his  will  gave  the  premises  comprised  in  the  lease  to  his  executrix 
for  life,  with  remainders  over,  and  the  executrix  took  a  lease 
of  the  piece  of  land,  it  was  held  that  she  was  not  trustee  for  those 
in  remainder,  but  was  absolutely  entitled  thereto :  Rawe  v.  Chiches- 
ter, Amb.  715,  720. 

Although  a  tenant  for  life  of  a  lease  under  a  settlement  be  him- 
self the  author  of  it,  if  he  renew  the  lease  in  his  own  name,  he  will 
be  a  trustee  for  the  parties  interested  under  the  settlement:  Pick- 
ering v.  Voules,  1  Bro.  C.  C.  197;  Colegrave  v.  Manby,Q  Madd.  72; 
C.  S  ,2  Russ.  238;  In  re  Lulham,  Brenton  v.  Lulham,  W.  N.,  Aug.  9, 
1884,  p.  186.  And  the  fact  of  the  settlement  containing  a  special 
provision  that  a  particular  renewal  shall  enure  for  the  benefit  of 
the  trust,  will  not  prevent  the  application  of  the  general  rule  in  the 
case  of  other  renewals :  Tanner  v.  Elicorthy,  4  Beav.  487. 

By  analogy  to  these  cases,  if  not  under  the  73rd  section  of  the 
Laads  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18),  when  a  tenant 
for  life  receives  a  sum  of  money  for  withdrawing  opposition  to  a 
bill,  and  the  act  then  passes  authorising  the  taking  of  the  land  in 
settlement,whether  the  land  is  taken  or  not,  and  w^hether  the  act  is 
proceeded  upon  or  not,  the  money  so  received  must  be  held  for  the 
benefit  of  all  the  parties  interested:  Pole  v.  Pole,  2  D.  &  Sm.  420; 
Re  Duke  of  Marlborough^ s  Estates,  13  Jur.  738;  Earl  of  Shreusbury 
V.  North  Staffordshir-e  Railicay  Company,  1  L.  R.  Eq.  593,  608,  sed 
vide  Ex  parte  Lockivood,  14  Beav.  158;  Ex  parte  The  Rector  of  Lit- 
tle Steeping,  5  Railway  Ca.  207. 

Even  where  a  tenant  for  life  of  renewable  leaseholds  has  a  gen- 
eral power  of  appointment,  which  he  does  not  exercise,  a  renewal  in 
his  own  name  (not  being  an  execution  of  the  power)  will  enure 
over  at  his  death  for  the  benefit  of  the  remainderman.  Ir  Brook- 
man  v.  Hales,  2  V.  &  B.  45.  [The  instance  which  is  usually  given 
of  a  constructive  trust  is  the  renewal  of  a  lease  by  a  trustee  in  his 
own  name  and  also  with  his  own  funds.  The  renewal  so  named 
will  according  to  the  equitable  doctrine  in  the  case  under  consider- 
ation inure  to  the  benefit  of  the  cestui  que  trust.  As  no  actual 
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fraud  exists  the  sole  remedy  is  in  equity:  Yeackel  r.  Litchfield,  13 
Allen,  417.] 

Upon  the  same  principle  where  the  tenant  for  life,  under  a  de- 
vise, of  an  encroachment  upon  the  property  of  the  Crown  in  the 
Forest  of  Dean,  took  under  an  Act  of  Parliament  (1  &  2  Vict.  c.  42) 
for  confirming  the  titles  to  the  encroachments,  a  conveyance  to  her- 
self in  fee,  it  was  held  that  as  the  act  was  intended  only  to  provide 
for  disputes  between  parties  claiming  adversely  the  legal  right 
(speaking  without  regard  to  the  Crown's  title)  to  Jbe  in  possession 
and  treated  as  holders,  the  devisee  had  acquired  the  fee,  not  only 
for  her  own  benefit,  but  also  for  the  benefit  of  those  in  re- 
mainder: Yem  V.  Edwards,  3  K.  &  J.  *  564;  1  De  G.  &  Jo.  [  *  58  ] 
598.  On  the  subject  of  encroachments  by  tenants,  see  An- 
drews V.  Hailes,  2  Ell.  &  B.  349;  Kingsmilly.  Millard,  11  Exch.  313. 

As  to  encroachments  by  copyhold  tenants  upon  the  waste  of  the 
manor,  see  Attorney-  General  v.  Tomline,  5  Ch.  D.  750. 

And  where  a  person  who  is  trustee  of  property  for  himself  and 
others,  acquires,  under  an  Act  of  Parliament,  upon  the  representa- 
tion that  he  was  solely  entitled,  an  absolute  interest  therein,  )ie  will 
nevertheless  be  held  a  trustee  for  all  parties  beneficially  interested, 
of  whatever  estate  or  right  he  has  so  acquired  (Cooper  v.  Phibbs,  2 
L.  R.  Ho.  Lo.  149),  subject  only  to  the  repayment  to  him  by  the 
parties  entitled  under  the  trusts  of  the  moneys  properly  expended 
by  him  in  acquiring  any  additional  rights  and  improving  the  whole. 
lb.  [If  a  trustee  gets  a  lease  that  is  merely  a  graft  on  the  old  one 
it  enures  to  the  trustee  estate:  Davis  v.  Hamlin,  108  111.  39;  Gower 
u.  Andrews,  59  Cal.  119.] 

And  in  a  recent  case  where  the  trustees  of  land,  afifecting  actual 
ownership,  acquired  from  the  Crown  a  right  of  fishing  in  the  adja- 
cent sea,  it  was  held  by  the  House  of  Lords,  affirming  the  decision 
of  the  Court  of  Session  in  Scotland,  that  the  acquisition  was  secur- 
ed for  the  benefit  of  the  cestui  que  trust:  Aberdeen  Town  Council 
V.  Aberdeen  University,  2  App.  Ca.  544. 

If  one  of  several  persons  jointly  interested  in  a  lease  renew  it  in 
his  own  name,  he  will  hold  in  trust  for  the  others,  according  to  their 
respective  shares.  Thus,  in  Palmer  v.  Young,  1  Vern.  276,  one  of 
three  who  held  a  lease  under  a  dean  and  chapter,  surrendered  the 
old  lease  and  took  a  new  one  to  himself:  the  Court  said  it  should 
be  a  trust  for  all.  See  also  Hamilton  v.  Denny,  1  Ball  &  B.  199; 
Jackson  v.  WeUh,  L.  &  G.  t.  Plunk.  346. 

Where  a  tenant  for  life,  and  a  remainderman  of  a  lease  for  lives, 
take  a  renewal  thereof  to  themselves  and  their  heirs  as  joint  ten- 
ants, though  they  contribute  unequally  towards  the  consideration 
for  the  new  lease,  in  the  absence  of  anything  showing  a  contrary  in- 
tention, their  prior  interests  in  equity  will  remain  unaltered.  See 
Hill  V.  Hill,  8  Ir.  Eq.  140,  622. 

And  if  a  person  jointly  interested  with  an  infant,  renew,  and  the 
renewed  lease  turn  out  not  to  be  beneficial,  the  person  renewing 
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must  sustain  the  loss;  if  beneficial,  the  infant  can  claim  his  share 
of  the  benefit  to  be  derived  from  it.  This  is  the  peculiar  privilege 
of  the  unprotected  situation  of  the  infant.  But  to  any  sums  which 
may  have  been  paid  for  the  renewal  of  the  lease,  or  in  consequence 
of  it,  the  infant  must  contribute  his  due  proportion  before  he  can 
claim  any  advantage.  Ex  parte  Grace,!  B.  &  P.  376.  [If  the  per- 
son interested  with  the  infant  is  his  guardian,  the  dealings  are 
closely  scrutinized  even  after  the  relation  is  terminated:  Smith  v. 
Davis,  49  Md.  470;  Mason  v.  Felton,  13  Pick.  206.  The  guardian 
must  also  account  for  all  the  profits.  Kepler  v.  Davis,  80  Pa.  St. 
153.] 

So,  likewise,  if  a  partner  renew,  a  lease  of  the  partnership  prem- 
ises on  his  own  account',  he  will,  as  a  general  rule,  he  held  a 
[  *  59  ]  trustee  of  *  it  for  the  firm,  and  there  is  "  no  distinction, 
whether  the  partnership  is  for  a  definite  or  indefinite  pe- 
riod. If  one  partner  might  so  act  in  the  latter  case,  he  might 
equally  in  the  former.  Supposing  the  lease  and  the  partnership  to 
have  different  terms  of  duration,  he  might,  having  clandestinely  ob- 
tained a  renewal  of  the  lease,  say  to  the  other  partner,  '  The  prem- 
ises on  which  we  carried  on  our  trade  have  become  mine  exclusively; 
and  I  am  entitled  to  demand  from  you  whatever  terms  I  think  fit, 
as  the  condition  for  permitting  you  to  carry  on  that  trade  here:  '  "  per 
Sir  William  Grant,  M.  R.,  in  Featherstonhaugh  v.  Fenicickj  17  Ves. 
811.  See  also  Alder  y.  Fouracre,  3  Swanst.  4b9;  Faivcett  v.  White- 
house,  1  Russ.  &  My.  132;  Glegg  v.  Edmondson,  22  Beav.  125;  8 
De  G.  Mac.  &  G.  787;  Clements  v.  Hall  2  De  G.  &  Jo.  173;  re- 
versing ,Sf.  a,  24  Beav.  333;  Gordon  v.  Scott,  12  Moo.  P.  C.  C.  1. 

In  Clegg  v.  Fishivick,  1  Mac.  &  G.  294,  the  plaintiff's  husband 
being  engaged  in  partnership  with  other  persons,  they  took  a  lease 
in  1828  of  certain  coal  mines,  for  the  purpose  of  the  partnership. 
He  died  in  1836,  and  the  plaintiff  took  out  letters  of  administra- 
tion. There  was  no  provision  made  for  the  continuance  of  the  part- 
nership with  the  administratrix;  but  it  was  in  fact  carried  on  be- 
tween her  and  the  other  partners  up  to  the  year  1849,  the  same 
partnership  property  being  used  for  the  purposes  of  the  partner-* 
ship.  In  that  year  the  old  lease  having  expired  a  new  lease  was 
taken  by  some  of  the  other  partners,  without  the  privity  of  the 
plaintiffs.  It  was  held  by  Lord  Cottenham,  G.,  that  the  administra- 
trix was  entitled  to  a  Receiver  in  respect  of  the  intestates's  share 
of  the  partnership  including  the  renewed  lease. 

The  rule,  however,  to  be  deduced  from  the  last-mentioned  class 
of  cases  has  been  to  some  extent  departed  from  where  the  trade  or 
business  carried  on  in  connection  with  a  lease  is  one  of  a  specula- 
tive character,  requiring  great  outlay  with  uncertain  returns,  or  at 
any  rate  it  will  not  be  acted  upon  in  favour  of  parties  who  lie  by  in 
order  to  see  how  the  speculation  turns  out.  Thus,  if  in  such  a 
business,  for  instance,  as  a  mining  concern,  the  surviving  partner 
renews  the  lease  in  his  own  sole  name  and  carries  on  the  business 
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with  his  own  capital  and  in  his  own  name,  the  Court  will  not  in 
general  assist  the  representative  of  the  deceased  partner  unless  he 
comes  forward  promptly,  and  is  ready  to  contribute  a  due  propor- 
tion of  money  for  the  purpose  of  the  business,  for  it  would  be  un- 
just to  permit  the  executor  of  the  deceased  partner  to  lie  by  and  re- 
main passive  while  the  survivor  is  incurring  all  the  risk  of  loss,  and 
only  to  claim  to  participate  after  the  affairs  have  turned  out 
to  be  prosperous:  per  *  Lord  Cramvorth,  C,  2  De  G.  &  [  *60] 
Jo.  186. 

But  this  exception  to  the  rule  does  not  apply  where  the  surviving 
partner  who  renews  the  lease  keeps  the  representative  of  the  de- 
ceased partner  in  ignorance  of  the  real  state  of  the  concern,  for  he 
is  bound  to  disclose  uhennmd  fide  every  fact  which  may  enable  the 
representative  to  exercise  a  sound  discretion  as  to  the  course  he 
ought  to  pursue:  Clements  v.  Hall,  2  De  G.  &  Jo.  173,  188. 

If  a  mortgagee  renew  a  lease,  the  renewal  will  be  for  the  benefit 
of  the  mortgagor,  paying  the  mortgagee  his  charges;  and  per  Lord 
Chancellor  Nottingham,  "  The  mortgagee  here  doth  but  graft  upon 
his  stock,  and  it  shall  be  for  the  mortgagor's  benefit:  "  Rushworth^s 
Case,  Freem.  12;  Luckin  v.  Rtishworth,  Rep.  t.  Finch.  392;  S.  C,  2 
Ch.  Rep.  113;  Darrell  v.  Whitchot,  2  Ch.  Rep.  59;  nor  will  the  case 
be  altered  by  the  expiration  of  the  lease  before  renewal:  Rakestraw 
V.  Brewer,  2  P.  Wms.  510.  Upon  the  same  principle  the  mort- 
gagor of  a  lease  renewable  by  custom,  or  the  assignee  of  the  equity 
of  redemption  subject  to  the  mortgage,  upon  a  purchase  of  the  re- 
version in  fee,  can  only  hold  the  reversion  as  he  would  have  held  a 
renewed  lease,  subject  to  the  mortgage,  as  would  also  a  mortgagee 
of  the  reversion  in  fee:  Leigh  \.^ Burnett,  29  Ch.  D.  231.  [The 
renewal  of  leaseholds  is  only  an  example  of  the  general  principle, 
viz.,  that  no  fiduciary  can  gain  any  personal  advantage  touching  the 
subject  of  the  trust,  Hill  on  Trustees,  539  (849,  4th  A.  M.  ed).] 

A  new  lease,  however,  obtained  bona  fide  by  the  mortgagee,  after 
giviug  all  parties  interested  notice,  and  an  opportunity  of  renewal, 
has  been  held  not  to  be  in  trust  for  the  mortgagor:  see  Nesbitt  v. 
Tredennick,  1  Ball  &  B.  29.  There  it  appeared  that  the  lessee 
against  whom  the  landlord  had  recovered  in  ejectment,  had  allowed 
the  time  for  redemption  to  pass  by  without  tendering  rent,  fines,  and 
cost,  that  the  mortgagee  who  had  three  months  further  to  redeem 
sent  notice  to  the  lessee  that  he  would  not  himself  redeem,  but 
should  make  the  best  bargain  he  could  with  the  landlord.  After- 
wards he  agreed  to  take  a  new  lease,  to  commence  from  the  expira- 
tion of  three  months,  with  a  proviso  that  if  any  of  the  otner  parties 
interested  should  make  a  lodgment,  the  agreement  should  be  void. 
Lord  Manners  under  these  circumstances  held  that  the  lease  granted 
to  the  mortgagee  was  not  bound  by  any  trust  for  the  mortgagor. 
His  lordship  said  that  in  all  previous  cases  the  party  had  obtained 
renewal  by  being  in  possession,  or  it  was  done  behind  the  back  or 
by  some  contrivance  in  fraud  of  those  who  were  interested  in  the 
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old  lease,  and  there  was  either  a  remnant  of  the  old  lease,  or  a  ten- 
ant-right of  renewal,  on  which  the  new  lease  could  be  ingrafted,  but 
that  here  no  part  of  the  mortgagee's  conduct  showed  a  contrivance, 
nor  was  he  in  possession,  and  all  that  the  mortgagee  treated  for  was 
a  new  lease,  giving  full  opportunity  to  the  lessee  to  dispose  of  his 
interest,  or  to  renew  if  he  was  enabled  to  do  so. 

On  the  other  hand,  if  a  lessee  mortgage  leaseholds,  and  after- 
wards obtain  a  new  lease,  the  new  lease  will  be  held  a  graft  on  the 
old  one  for  the  benefit  of  the  mortgagee :  Smith  v.  Chicliester,  1  C. 

&  L.  486. 
[  *  61  ]  Upon  the  same  principle  if  a  *  person  entitled  to  a  lease, 
subject  to  debts,  legacies,  or  annuities,  renews,  either  in  his 
own  name  or  in  the  name  of  a  trustee,  the  incumbrances  will  remain 
a  charge  upon  the  renewed  lease:  Seaboume  v.  Poivel,  2  Vern.  11; 
Jackson  v.  Welsh,  L.  &  G.  t.  Plunk.  346;  Winslow  v.  Tighe,  2  Ball 
&  B.  195;  StubbsY.  Roth,  2  Ball  &  B.  548;  Webb  v.  Lugar,  2  You. 
&  Coll.  Exch.  Ca.  247;  Jones  v.  Kearhey,  1  C.  &  L.  34;  Otter  v. 
Vaux,  6  De  G.  Mac.  &  G.  638. 

And  a  lessee  will  not  be  allowed  to  evade  the  operation  of  the 
rule  laid  down  in  the  principal  case  by  fraudulently  incurring  a  for- 
feiture of  the  lease  which  he  induces  the  landlord  to  take  advantage 
of,  and  afterwards  obtains  from  him  a  new  lease:  Hughes  v.  How- 
ard, 25  Beav.  575;  Stratton  v.  Murphy,  1  I.  R.  Eq.  345. 

[Whether  a  person  who  renews  is  bound  to  renew  for  the  benefit 
of  another,  can  purchase  the  reversion  for  themselves  seems  to  be  a 
doubtful  question.  Eldredge  v.  Smith,  34  Vt.  484;  Britton  v. 
Lewis,  8  Bich.  Eq.  271,  and  see,  Randall  v.  Russell,  Meriv.  190.] 

If  a  person,  having  the  right  of  renewal,  sells  such  right,  the 
money  produced  by  the  sale  will  be  affected  by  the  same  trusts  as 
the  leaseholds,  if  renewed,  would  have  been.  Thus,  in  Owen  v. 
Williams,  Amb.  734,  where  a  tenant  for  life  of  a  Crown  lease  ap- 
plied for  a  further  term,  but  a  powerful  opponent  having  applied 
for  a  grant,  the  tenant  for  life  gave  up  her  pretensions  for  a  sum  of 
money.  Lord  Apsley,  upon  the  authority  of  the  principal  case,  held 
that  the  money  ought  to  be  settled  upon  the  same  trusts  as  the  lease. 
And  in  Lombard  v.  Hickson,  13  Jr.  Ch.  Rep.  98,  an  execution  cred- 
itor of  the  lessee  of  a  share,  of  renewable  leaseholds,  of  which  he 
had  obtained  possession  by  ejectment,  and  who  bought  the  superior 
lease,  was  held  bound  by  a  jointure  rent  created  by  the  lessee,  and 
of  which  he  had  notice. 

A  person  acting  as  agent,  or  in  any  similar  capacity,  for  a  person 
having  an  interest  in  a  lease,  cannot  renew  for  his  own  benefit.  See 
Edwards V.  Lexms,  3  Atk.  538;  Griffin  v.  Griffin,!  S.  &  L.  352; 
Mulvany  v.  Dillon,  1  Ball  &  B.  417;  and  Mulhallen  v.  Marum,  3 
D.  &  W.  317,  in  which  case  a  lease  was  obtained  by  a  persgn  stand- 
ing, by  delegation,  in  the  place  of  guardians,  and  who  at  the  same 
time,  filled  the  characters  of  agent,  receiver,  and  tenant.  It  was 
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set  aside  by  Sir  Edward  Sudgen,  L.C.,  upon  the  equity  arising  out 
of  those  relations  and  upon  public  policy. 

The  rule  laid  down  in  the  principal  case  has  been  very  strictly 
followed.  Thus,  as  was  then  decided,  the  refusal  of  the  lessor  to 
renew  to  the  cestui  que  trust  (ante,  p.  53,  Griffin  v.  Griffin,  1  S.  i& 
L.  353);  the  refusal  of  co-trustees  to  concur  in  a  renewal  for  the 
benefit  of  the  cestui  que  trust  (Blewett  v.  Millett,  7  Bro.  P.  C. 
367;  the  fact  that  the  old  lease  had  expired  [Edwards  v.  Leicis,  3 
Atk.  538);  that  the  lease  had  not  customarily  been  renewed 
(Killick  V.  Flexney,  4  Bro.  C.  C.  161;  Feathei^stonhaugh 
*v.  Fenwick,  17  Ves.  298;  Mulvany  Dillon,  1  Ball  &  B.  [  *  62  ] 
409;  Eyre  v.  Dolphin,  2  Ball  &  B.  290);  the  fact  that  the 
new  lease  differed  from  the  old  one  either  as  being  for  lives  instead 
of  for  a  term  (Eyre  v.  Dolphin,  2  Ball  &  B.  298);  or  was  for  a  dif- 
ferent term,  or  at  a  different  rent  (Mulvany  v.  Dillon,  1  Ball  Sl  B. 
409;  James  v.  Dean,  11  Ves.  383;  S.  C.,15  Ves.  236);  or  comprised 
lands  not  in  the  old  leaser  (Gwidmgrs  v.  Giddings,  3  Russ.  241); 
has  been  held  not  to  prevent  the  application  of  the  rule. 

It  may,  however,  be  here  mentioned  that  where  a  trustee,  or  ten- 
ant for  life,  obtains  a  new  leaSe,  which  comprises  not  only  the  prem- 
ises in  the  original  lease,  but  also  additional  lands,  the  trusts  will 
not  attach  upon  the  additional  lands:  Acheson  v.  Fair,  3  D.  &  W. 
512;  2  C.  &  L.  208;  O'Brien  v.  Egan,  5  L.  R.  I.  633. 

A  trustee  who  has  renewed  will  be  directed  to  assign  the  lease, free 
from  incumbrances,  except,  it  seems,  any  lease  made  by  him  bona  fide 
at  the  best  rent  (Bowles  v.  Stewart,  1  S.  &L.  230);  and  he  must  ac- 
count also  for  the  mesne  rents  and  profits  and  fines  which  he  may 
have  received  (Mulvany  y.  Dillon,  1  Ball  &  B.  409;  Walley  v.  Walley, 

I  Vern,  484;  Luskin  v.  Ru^hworth,  Finch,  392;  Blewitt  v.  Millett, 
7  Bro.  P.  C.  367,  Toml.  ed.;  Rawe  v.  Chichester,  Amb.  715);  even 
although  the  lease  had  expired  before  the  bill  was  filed;  Eyre  v.  Dol- 
phin, 2  Ball  &  B.  290.  But  where  a  tenant  for  life  has  renewed, 
the  account  will  commence  only  from  his  decease;  Giddings  v.  Gid- 
dings, 3  Russ.  241. 

On  the  other  hand,  the  person  who  has  renewed  the  lease  will  be 
entitled,  as  in  the  principal  case,  to  be  indemnified  against  the  cove- 
nants he  may  have  entered  into  with  the  lessor  ( Giddings  v.  Gid- 
dings, 3  Russ.  241);  and  he  will  also  have  a  lien  upon  the  estate 
for  the  costs  and  expenses  of  renewing  the  lease,  with  interest 
Rawe  V.  Chichester,  Amb.  715,  720;  Coppin  v.  Fernyhough,  2  Bro. 
C.  C.  291 ;  Lawrence  v.  Maggs,  1  Eden,  453,  and  note ;  James  v.  Dean, 

II  Ves.  383;  Kempton  v.  Paxikman,  cited  7  Ves.  176;  Isaac  y.  Wall, 
6  Ch.  D.  706);  and  for  the  expenses  of  lasting  improvements  (Holt 
V.  Holt,  1  Ch.  Ca.  190;  and  see  Lawrence  v.  Maggs,  1  Eden,  453, 
and  note;  Mill  v.  Hill,  3  H.  L.  Cas.  828,  869);  even  though  in- 
curred after  the  institution  of  the  suit  (Walley  v.  Walley,  1  Vern. 
487);  but  not  for  any  improvements  adopted  as  a  mere  matter  of 
taste,  or  as  a  matter  of  personal  convenience  (Mill  v.  Hill,  3  H.  L. 
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Cas.  869.     At  the  same  time  there  may  be  many  charges  in  the 
nature  .of  waste,  and  as  to  deterioiation,  which  must  be  set  off  against 

anything  found  due  in  respect  of  improvements. 
[  *  63  ]        *And  where  new  lands  not  in  the  old  are  comprised  in  the 
renewed  lease,  the  expenses  will  be  apportioned  according 
to  the  value  of  the  respective  lands :  Giddings  v.  Giddings,  3  Euss. 
241,  251. 

Where  a  tenant  for  life  renews  a  lease  by  putting  in  his  own  life, 
he  cannot  claim  to  be  repaid  any  part  of  the  expense,  because  by  put- 
ting in  his  own  life,  he  obviously  conferred  no  benefit  upon  those  in 
remainder,  who  were  to  take  after  his  death  (Latcrence  v.  Maggs,  1 
Eden,  453,  455);  where,  however,  the  tenant  for  life,  without  any 
obligation  to  do  so,  renews  a  lease  by  putting  in  the  life  of  a  stranger, 
the  expenses  thereof  will,  on^  the  death  of  the  tenant  for  life,  be  ap- 
portioned by  the  remainderman  paying  his  proportion  of  the  benefit 
he  derived  from  the  renewal;  White  v.  White,  9  Ves.  554;  Allan \. 
Backhouse,  2  V.  &  B,  65;  and  such  apportioned  expenses  will  be  a 
charge  on  the  premises  (Adderley  v.  Clavering,  2  Bro.  C.  C.  659,  2 
Cox,  192);  even  although  the  remaindermen  are  the  children  of  the 
tenant  for  life,  and  claim  as  an  advatTcement  the  sum  paid  for  re- 
newal by  their  father:  Lawrence  v.  Maggs,  1  Eden,  453,  456. 

As  to  contribution  towards  payment  of  fines  upon  renewals,  see 
White  V.  White,  9  Ves.  554;  Playters  v.  Abbott,  2  My.  &  K.  97;  Earl 
of  Shaftesbury  v.  Duke  of  Marlborough,  2  My.  &  K.  Ill;  Beeves  v. 
Creswick,  3  You.  &Coll.  Exch.  Ca.  715;  Jones\.  Jones,  5  Hare,  440; 
Giddings  v.  Giddings,  3  Russ.  241,  259;  Tudor's  Lead.  Cas.  Real 
Prop.  90,  97,  3rd  ed. 

Where  a  testator  has  devised  his  interest  in  a  leaseholds  subject 
to  an  annuity,  it  has  been  held  by  some  judges  that  the  annuitant 
is  not  bound  to  contribute  towards  a  renewal ;  Maxivell  v.  Ashe,  7 
Ves.  184,  cited;  Moody  v.  Matthews,  7  Ves.  174;  and  see  Thomas  \. 
Burne,  1  Dru.  &  Walsh.  657;  Jones  v.  Kearney,  1  C.  &  L.  47). 
Lord  Manners,  however,  held  that  an  annuitant  ought  to  contribute 
according  to  his  interest  in  the  property:  WinslouJ  v.  Tighe,  2  Ball. 
&  B.  195;  Stubbs  v.  Roth,  2  Ball  &  B.  548. 

The  same  remedies  which,  as  we  have  before  seen,  may  be  had 
against  trustees,  executors,  and  persons  with  limited  interests,  renew- 
ing leases  in  their  own  names,  may  also  be  had  against  volunteers 
claiming  through  them  (Bowles  v.  Stewart,  1  S.  &  L.  209;  Eyre  v. 
Dolphin,  2  Ball  &  B.  290;  Blewett  v.  Millett,  7  Bro.  P.  C.  Toml.  ed. 
367);  and  against  purchasers  from  them,  with  notice  expressed  or 
implied:   Walley  v.  W alley,  1  Vern.  484;  Eyre  v.  DoZp/im,  2 Ball.  & 
B.  290;  Parker  v.  Brooke,  9  Ves.-  583;  Stratton  v.  Murphy,  1  I.  R. 
Eq.  345;  Coppin  v.  Fernyhough,  2  Bro.  C.  C.  291.     See  also  Hodg- 
kinson  v.  Cooper,  9  Beav.  304;  In  re  Morgan,  18  Ch.  D.  93; 
[  *64]  LeNeve  v.  Le  Neve,  vol.  2,  L.  C.  Eq.  *  and  note,  6th  ed.); 
even  although  such  volunteers  and  purchasers  with   notice 
may  have  levied  a  fine  (Bowles  v.  Stewart,  1  S.  &  L.  209,  225);  or 
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even  have  obtained  a  release  from  the  cestui  que  trusts,  provided  that 
when  the  fine  was  levied  and  the  release  executed  the  trustees  were 
guilty  of  the  concealment  of  material  facts  from  the  cestui  que  trust, 
by  suppression  of  deeds  and  otherwise.     lb.  226,  227. 

And  where  a  deed  by  which  the  lease  was  settled  was  registered 
under  the  Irish  Registry  Act  (6  Ann.  c.  2),  a  purchaser,  although 
without  notice  from  a  person  having  a  limited  interest,  who  had  re- 
newed the  lease  in  his  own  name,  was  held  to  be  a  trustee  for  the 
parties  interested  under  the  settlement:  Hill  v.  Mill,  12  Ir.  Eq.  Rep. 
107;  S.  C,  nom.  Mill  v.  Hill,  3  H.  L.  Cas.  828. 

But  the  cestui  que  trust  may  be  bound  by  acquiescence  and  lapse 
of  time.  See  Isald  v.  Fitzgerald,  cited  in  Owen  v.  Williams,  Amb. 
735,  737;  Norris  v.  LeNeve,  3  Atk.  38,  39;  Jackson  v.  Welsh,  L.  & 
G.,  Ca.  t.  Plunk.  346),  especially  where  the  property  sought  to  be 
affected  with  a  trust  is,  as  in  the  case  of  mines,  subject  to  extraor- 
dinary contingencies,  and  is  capable  of  being  rendered  productive 
only  by  a  large  and  uncertain  outlay  (Clegg  v.  Edmondson,  8  De  G. 
Mac.  &  G.  787). 

[A  constructive  trust  will  be  barred  by  long  acquiescence,  but  it  is 
difficult  to  say  as  to  the  length  of  time:  Sherwood  v.  Sutton,  5 
Mason,  143;  Kane  v.  Bloodgood,  7  John,  93;  Pascball  v.  Hinderer, 
28  Ohio,  568;  Elmendorf  v.  Taylor,  10  Wheaton,  168.  Twenty 
years  has  been  held  sufficient  to  bar  any  relief  in  such  cases:  Morris's 
Appeals,  71  Past.  124;  Field  v.  Wilson,  6  B.  Mon.  479;  Perry  v. 
Craig,  3  Mo.  360.  So  has  thirty  years:  Harrod  v.  Fountleroy,  3  J. 
J.  Marsh,  548.  In  other  case  relief  was  not  barred  by  a  delay  of 
twelve  years:  Newman  v.  Early,  3  Tenn.  Ch.  714;  Butler  v.  Has- 
kell, 4  Des.  651.] 

And  it  is  immaterial  that  the  cestui  que  trust  made  a  continual 
claim,  if  during  the  time  he  made  it  he  took  no  effectual  steps  to 
enforce  his  alleged  rights,     lb. 

A  tenant  for  life,  under  a  settlement  of  leaseholds,  procuring  a 
renewal  to  himself,  was  held  not  to  take  the  renewal  as  an  express 
trustee  upon  the  trusts  of  the  settlement;  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  therefore  was  held  to  run  as  against  other 
persons  claiming  under  the  settlement:  In  re  Dane's  Estate,  5  I.  R. 
Eq.  498. 

When  it  is  impossible  to  obtain  the  renewal  of  a  lease,  if  there  be 
no  predominant  trust  for  renewal,  overriding  the  disposition  in 
favour  of  the  subsequent  tenant  for  life,  the  latter,  it  seems,  will  be 
entitled  to  the  sum  accumulated  by  the  direction  of  the  settlor  for 
that  purpose.  See  Morres  v.  Hodges,  27  Beav.  625.  There,  by  a 
settlement,  the  trustees  were  to  use  their  utmost  endeavours  to  re- 
new an  ecclesiastical  lease  upon  reasonable  terms,  and  to  raise  the 
fines  out  of  the  rents  or  by  mortgage.  A  renewal  became  impracti- 
cable. It  was  held  by  Sir  John  Romilly,  with  evident  reluctance, 
upon  the  authority  of  Tardiff  v.  Robinson,  27  Beav.  629  n. — a  deci- 
sion of  LiOvdiEldon's — that  the  fund  reserved  by  the  trustees  out  of  the 
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rents  for  the  purpose  of  renewal  belonged  absolutely  to  the  tenant  for 

life;  and  see  2  Seton  on  Decrees,  1275,  4th  ed. ;  Richardson 
[  *  65  ]  V.  Moore,  6  *  Madd.  83  n.  cited ;  In  re  Money^s  Trusts,  2  D. 

&  Sm.  94 
Nor  would  the  Court  in  such  a  case,  where  the  trustees  have  a 
mere  power  to  renew,  allow  them  to  purchase  the  reversion  in  lease  - 
holds  under  the  Episcopal  and  Capitular  Estates  Act  (23  &  24  Vict, 
c.  124)  to  the  prejudice  of  the  tenant  for  life.  See  Hay  ward  v. 
Pile,  5  L.  R.  Ch.  App.  214.  There  a  testatrix  bequeathed  lease- 
holds under  a  Dean  and  Chapter  to  trustees  on  trust  for  a  tenant 
for  life,  with  remainders  over,  and  with  power  to  raise  money  for 
renewing  the  leases.  The  property  became  vested  in  the  Ecclesi  - 
astical  Commissioners,  with  whom  the  trustees  under  23  &  24  Vict. 
c.  124,  agreed  for  the  purchase  of  the  reversion'  in  part  of  the 
leaseholds,  in  consideration  of  the  surrender  of  the  other  part,  and 
the  payment  of  a  sum  of  money.  The  estate  of  the  testatrix  was 
administered  by  the  Court,  and  the  agreement  was  made  subject  to 
the  approval  of  the  Court.  If  was  held  by  Lord  Hatherley,  L.  C, 
affirming  the  decision  of  Lord  Romilly,  M.  R.,  that  the  Court  would 
not  approve  of  the  agreement  against  the  wish  of  the  tenant  for 
life,  if  his  income  would  be  considerably  reduced  by  the  purchase. 
See  Jones  v.  Jones,  5  Hare,  440,  460,  462. 

Where,  however,  it  appears  to  have  been  the  paramount  intention 
of  the  testator,  as  i7idicated  by  the  disposition  made  by  his  will,  that 
those  entitled  in  reversion  expectant  upon  the  decease  of  a  tenant 
for  life  should  succeed  to  the  enjoyment  of  substantially  the  same 
estate,  the  tenant  for  life,  upon  the  renewal  becoming  impracticable, 
will  only  be  entitled  to  the  income  arising  from  the  sum  set  apart 
for  renewal,  and  of  the  sum  produced  by  the  sale  of  the  leaseholds. 
See  Maddy  v.  Hale,  3  Ch.  D.  327.  There  a  testator  gave  to  trus- 
tees a  tithe  rent-charge  held  under  an  ecclesiastical  lease  for  twenty- 
one  years,  which  was  in  practice  renewed  every  seven  years  on  pay- 
ment of  a  fine,  upon  trust  to  renew  out  of  the  proceeds,  and  to  ap- 
ply the  surplus  in  a  certain  way  during  the  life  of  his  wife,  and 
directed  that  after  her  death  it  should  form  part  of  his  residuary 
estate.  He  gave  his  trustees  power  at  any  time  to  sell  the  lease- 
hold interest.  The  lease  having  ceased  to  be  renewable,  it  was  held 
by  the  Court  of  Appeal,  reversing  the  decision  of  Malins,  V.  C, 
that  the  leasehold  interest  ought  to  be  sold,  and  the  proceeds  in- 
vested, and  only  the  income  of  this  fund  and  the  renewal  fund  ap- 
plied as  income.     See  2  Seton  on  Decrees,  l'^73,  4th  ed. 

And  where  a  similar  intention-  is  shown  with  regard  to  renewable 
leaseholds  which  are  afterwards  taken  by  a  railway  company  under 

its  compulsory  powers,  a  tenant  for  life  will  only  be  en- 
[  *  66  ]  titled  to  the  interest  arising  *  from  the   purchase-money, 

although  the  custom  to  renew  may  not  have  ceased  until 
after  the  premises  were  taken  by  the  railway  company.     Thus,  in 
Re  Wood's  Estate,  10  L.  R.  Eq.  572,  leaseholds  under  a  Dean  and 
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Chapter,  renewable  by  custom,  were  held  by  trustees  upon  trust  for 
a  tenant  for  life,  with  remainder  over;  and  the  trustees  were  di- 
rected, "  two  years,  or  sooner,  before  the  time  for  renewal,"  to  bring 
a  part  of  the  rental  into  a  fund  until  a  sufficient  sum  was  raised  for 
the  renewal,  "  so  that  the  estates  may  be  always  kept  renewed  •.  . 
for  ever."  In  June,  1865,  and  February,  1866,  notices  to  treat  for 
parts  of  the  leaseholds,  then  having  about  thirteen,  and  five,  years 
respectively  to  run  were  given  by  a  Railway  Company.  At  Lady- 
day,  1866,  the  Dean  and  Chapter  ceased  to  renew  leases;  and  about 
the  same  date  their  property  was  taken  over  by  the  Ecclesiastical 
Commissioners.  The  values  of  the  two  properties  having  been  as- 
sessed at  amounts  which,  when  paid,  and  invested  in  £3  per  cent, 
stock,  gave  a  diminished  income,  it  was  argued  that  as  the  renewal 
had  become  impossible,  all  trust  for  renewal  had  ceased,  and  that 
the  property  ought  to  be  dealt  with  as  if  it  were  a  mere  leasehold 
for  a  term  of  years,  to  which  the  tenant  for  life  was  entitled  in  specie 'y 
and  that,  therefore,  the  tenant  for  life  was  entitled  to  have  the 
whole  fund  treated  as  converted  into  an  annuity  of  duration  equiva- 
lent to  the  term,  and  to  have  each  year  one  year's  payment  of  the 
annuity.  It  was,  however,  held  by  Sir  W.  M.  James,  L.  J.,  that 
the  tenant  for  life  was  only  entitled  to  the  dividends  of  the  fund 
arising  from  the  sale  of  the  leaseholds  to  the  Railway  Company. 
"  I  am  of  opinion,"  said  his  Lordship,  "  that  I  am  not  in  the  present 
case  bound  by  those  cases  of  Morres  v.  Hodges  (27  Beav.  625)  and 
Tardiff  v.  Robinson  (27  Beav.  629,  n.).  In  those  cases  the  conclu- 
sion arrived  at  by  the  Court  was,  that  the  tenant  for  life  was  en- 
titled in  specie  to  the  whole  rents  and  profits,  charged  only  with  the 
payment  of  such  a  sum  as  might  be  required  for  the  renewal,  and  as 
no  renewal  was  practicable,  there  was  nothing  by  which  the  charge 
could  be  maintained,  and  no  means  by  which  any  substituted  benefit 
could  be  ascertained  by  the  C6urt  to  be  given  to  the  remainderman. 
In  this  case,  however,  the  primary  and  paramount  intention  was 
*  that  the  estates  may  be  always  kept  renewed,  and  that  the  younger 
children  may  have  an  equal  benefit  of  time,  and  so  continue  to  be 
provided  for,  for  ever.'  .  .  .  The  testator  intended  to  create,  and 
was  creating  as  he  thought,  a  perpetual  estate,  out  of  which  he  was 
carving  successive  interests.  .  .  .  The  result,  in  my  opinion, 
of  the  purchase  by  the  *  Railway  Company  is,  that  one  [  *  67  ] 
property  in  perpetuity  is  substituted  for  another  property  in 
perpetuity;  and  that  as  between  the  tenant  for  life  and  the  remain- 
derman, I  cannot  take  away  any  part  of  the  corpus  belonging  to  the 
latter,  in  order  to  make  good  the  diminished  income  of  the  former." 
Where  a  trust  for  renewal  of  leaseholds  is  absolute  and  overrides 
the  interest  of  the  tenant  for  life,  he  is  not  entitled  to  object,  on  the 
ground  of  the  reduction  of  his  interest,  to  any  arrangement  in  lieu 
of  renewal,  which  may  be  made  under  the  provisions  of  the  Epis- 
copal and  Capitular  Estates  Act  (23  &  24  Vict.  c.  124),  where  re- 
newal ceases  to  be  possible,  so  long  as  the  best  practicable  terms 

135 


*  68  KEECH  V.  SANDFORD. 

are  obtained.  See  Hollier  v.  Burne,  16  L.  R.  Eq.  163.  There  a 
testator  bequeathed  specifically  leaseholds  held  under  a  Dean  and 
Chapter  to  trustees  upon  trust  for  a  tenant  for  life,  with  remainders 
over.  The  will  contained  directions  amounting  to  a  trust  for  re- 
newal overriding  the  interest  of  the  tenant  for  life,  and  also  an  ab- 
solute power  of  sale  in  the  trustees.  The  reversion  became  vested 
in  the  Ecclesiastical  Commissioners,  who  refused  to  renew,  but  were 
willing  to  sell  the  reversion  in  part  of  the  property  in  consideration 
of  the  surrender  of  the  lease  of  the  rest  and  payment  of  a  sum  of 
money.  The  tenant  for  life  opposed  the  acceptance  of  such  pro- 
posal, on  the  ground  that  her  income  would  be  greatly  diminished. 
It  was  held  by  Lord  Selborne,  C,  sitting  for  the  Master  of  the  Rolls, 
that  the  proposed  arrangement  was  within  the  powers  conferred  by 
the  will  and  the  statute  23  &  24  Vict.  c.  124,  and  that  the  Court 
had  power  to  direct  it  to  be  carried  into  efPect;  and  an  inquiry  was 
directed  whether  the  proposed  arrangement  was  proper  and  bene- 
ficial, having  regard  to  the  value  of  the  leasehold  property  and  the 
right  of  the  remainderman  under  the  will  to  succeed,  upon  the  death 
of  the  tenant  for  life,  to  the  enjoyment  as  nearly  as  might  be  of  the 
corpus  of  the  same  property  to  the  income  of  which  the  tenant  foi: 
life  was  entitled  during  his  life. 

And  where  there  is  a  paramount  trust  for  the  renewal  of  such 
leases,  overriding  the  interest  of  the  tenant  for  life,  when  the  re- 
newal afterwards  becomes  impossible,  it  is  the  duty  of  trustees  (un- 
less  it  is  impossible  so  to  do)  to  purchase  the  reversion  from  the 
Ecclesiastical  Commissioners :  In  re  Lord  Ranelagfi's  Will,  26  Ch. 
D.  596,  598;  citing  Li  re  Wood's  Estate,  10  L.  R.  Eq.  572;  Hollier 
V.  Burne,  16  L.  R.  Eq.  163;  Maddy  v.  Hale,  3  Ch.  D.  327.  So  in 
Gabbettv.  Lawder,  11  L.  R.  I.  295,  A.  became  entitled,  as  adminis- 
trator of  an  intestate,  to  certain  lands  held  under  a  lease  from  the 
Commissioners  of  Church  Tem'poralities  in  Ireland  for  twen- 
[  *68]  ty-one  years,  customarily  *  renewable;  and  being  so  entitled 
he,  as  such  administrator,  obtained  from  the  Commissioners 
a  renewal  of  the  lease  for  twenty-one  years.  The  Commissioners 
subsequently,  under  section  34  of  the  Irish  Church  Act,  1869  (32  & 
33  Vict.  c.  42),  offered  to  sell  the  reversion  in  fee  in  the  lands  in 
question  to  A.  as  their  immediate  tenant,  at  a  certain  price.  A. 
declined  to  buy  at  the  price  named,  and  the  Commissioners  there- 
upon set  up  the  reversion  in  fee  for  sale  by  auction,  and  A.  pur- 
chased it  at  the  auction,  and  obtained  a  conveyance  from  the  Com- 
missioners, which  was  made  expressly  subject  to  the  lease  and  to 
the  right  of  renewal  thereunder.  It  was  held  by  Chatterton,  V.  C, 
that  A.  became  a  constructive  trustee  of  the  reversion  so  purchased 
for  the  persons  beneficially  entitled  to  the  personal  estate  of  the  in- 
testate, and  that  it  formed  a  portion  of  such  personal  estate,  the 
persons  claiming  it  to  pay  the  purchase-money  and  all  the  expenses 
incurred  by  A.  in  the  purchase. 

And  where  a  purchaser  of  the  equitable  interest  of  the  tenant 
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for  life  in  such  renewable  lease,  not  having  the  legal  estate  in  the 
lease  in  him,  but  assuming  to  act  with  reference  to  that  property  as 
if  he  had  the  legal  estate,  purchases  the  reversion  from  the  Ecclesi- 
astical Commissioners,  he  will  be  considered  to  have  acted  in  the 
place  of  the  real  trustees  of  the  lease,  and  to  have  acquired  the  prop- 
erty for  the  benefit  of  all  the  persons  entitled  under  the  will  (In 
re  Lord  RanelagKs  Will,  26  Ch.  D.  590,  596, 599) ;  and  if  the  prop- 
erty be  taken  under  compulsory  powers  and  the  money  paid  into 
Court,  subject  to  his  right  to  be  recouped  the  expense  of  his  pur- 
chase, he  will  only  be  entitled  to  an  order  for  payment  on  the  in- 
terest on  the  fund  in  Court  during  the  life  of  the  tenant  for  life  un- 
der the  will,  ih. 

The  next  case  to  be  noticed,  though  distinguishable  from,  is 
scarcely  consistent  with  the  last.  The  case  alluded  to  is  Hardman 
v.  Johnson,  3  Mer.  347.  There  the  testator  by  his  will  gave  his  in- 
terest in  a  corporation  lease — viz.  a  lease  for  three  lives  and  tweuty- 
one  years  beyond  to  his  daughter,  and  in  case  she  should  die  with- 
out issue  living  at  her  death,  then  it  was  to  go  over  to  her  sister. 
The  daughter  lived  till  after  the  expiration  of  the  three  lives,  and 
during  the  period  of  twenty-one  years  which  commenced  upon  the 
expiration  of  the  last  life,  she  obtained  a  renewal  of  the  lease,  for 
the  lives  of  herself  and  two  other  persons  and  twenty-one  years  ex- 
pectant on  the  death  of  the  survivor.  She  then  died  after  the  expi- 
ration of  the  first  twenty-one  years,  withoutissue,  having  by  her  will 
given  all  her  property  to  the  defendant  Johnson,  on  the  suoposition 
that  she  was  entitled  to  dispose  of  the  renewed  lease.  Upon 
herdeath  her  sister  entered  *upon  the  property,  claiming  to  [*69  ] 
do  so  under  the  will  of  the  testator,and  the  defendant  Johnson 
brought  ejectment  against  the  sister,  and  succeeded  at  law  and  en- 
tered into  possession  under  the  judgment  at  law,  and  whilst  he  was 
in  possession  under  that  judgment  he  bought  the  reversion.  Then  a 
bill  was  filed  against  him  by  the  sister,  claiming  that  the  renewed 
leas6  had  been  taken  by  the  deceased  daughter  of  the  testator,  and 
that  the  reversion  had  been  bought  by  Johnson,  upon  the  trusts  of 
the  will,  and  they  both  belonged  to  the  plaintift,  Sir  TF.'  Grant,  M. 
R.,  first  doubted  whether  she  was  not  entitled  to  the  whole  relief 
which  she  asked;  but  upon  further  consideration  he  gave  her  the 
renewed  lease  which  her  sister  had  obtained,  but  he  decided  that 
Johnson  was  entitled  to  keep  the  reversion  which  he  had  purchased. 

Pearson,  J.,  in  commenting  in  In  re  Lord  RanelagKs  Will  (26 
Ch.  D.  599)  on  the  case  of  Hardman  v.  Johnson,  observes  that  there 
are  two  essential  differences  between  the  cases.  First,  that  in  the 
latter, there  was  no  trust  for  renewal  in  the  will;  in  the  second  place, 
it  appeared  that  Johnson  bought  the  reversion  whilst  he  was  in 
possession  under  the  judgment  of  a  Court  of  law  that  he  was  en- 
titled to  the  property;  that  his  Lordship  suspected  (because  no 
reasons  were  given  in  the  judgment)  that  Sir  W.  Grant  came  to  the 
conclusion   that  Johnson   had  bought   the  reversion   under  those 
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peculiar  circumstances,  that  it  was  impossible  to  suppose  that  he  had 
bought  it  as  a  trustee  for  the  persons  entitled  to  the  lease  under  the 
will. 

However,  according  to  Sir  W.  Granfs  decision,  Johnson  was 
trustee  of  the  renewed  lease  devised  to  him  by  the  testatrix,  for  the 
testatrix's  sister,  and  it  would  seem  to  follow  that  he  ought  not  to 
have  been  allowed,  while  occupying  that  position,  to  purchase  the 
reversion  for  his  own  benefit. 

With  respect  to  the  question,  in  Hardman  v.  Johnson^  whether  a 
tenant  for  life  could  become  a  purchaser  of  the  reversion,  not  from 
a  mere  stranger  but  from  the  lessor,  Sir  W.  Grant,  M.  R.,  observed, 
that  it  might  be  said  that  she  thereby  intercepted  and  cut  off  the 
chance  of  future  renewals,  and  consequently  made  use  of  her  situa- 
tion to  prejudice  the  interests  of  those  who  stood  behind  her;  and 
that  there  might  be  some  sort  of  equity  in  their  claim  to  have  the 
reversion  considered  as  a  substitution  for  those  interests,  although 
he  was  not  aware  of  any  decision  to  that  effect.  See  Randall  v. 
Russell,  3  Mer.  190,  197;  and  this  view  appears  to  have  been  taken 
by  Hall,  V.-C,  in  Isaac  v.  Wall,  6  Ch.  D.  706;  Norris  v.  Le  Neve, 
3Atk.  37;  Lesley^ s  Case,  Freem.  52.  And  in  a  recent  case  a  testa- 
trix having  devised  leaseholds,  renewable  by  custom,  to  J.  P.  for  the 
residue  of  the  term,  and  after  the  death  of  J.  P.  during  the  residue 
of  the  term,  to  the  children  of  J.  P.,  in  equal  shares,  and  J.  P. 
having  renewed  the  leaseholds  and  purchased  the  reversion,  it  was 
held  by  the  Court  of  Appeal,  reversing  the  decision  of  Bacon,  V.- 
C,  that  the  fee  simple  property  passed  by  the  devise  in  the  will  to 
the  children  of  J.  P.,  and  became  subject  to  the  trusts  of  the  will : 

Phillips  V.  Phillips,  29  Ch.  D.  673. 
[  *  70  ]  Where,  however,  the  executor  *  of  a  mortgagee  purchased 
the  equity  of  redemption  of  the  mortgaged  estate  in  his  own 
name,  with  the  money  due  on  the  mortgage  and  a  small  advance 
beyond  it,  he  was  hold  to  be  a  trustee  of  the  purchased  property  for 
the  benefit  of  the  testator's  estate:  Fosbrooke  v.  Balgay,  1  My.  & 
K.  226. 

A  quasi  'tenant  in  tail  of  leasehold  being  the  absolute  owner  of 
them,  is  not  bound  by  the  same  equities  as  persons  having  merely 
limited  interests;  thus,  where  a  testator  devised  leaseholds  for  lives 
to  trustees  for  A.,  and  the  heirs  of  his  body,  and  if  he  should  die 
without  issue,  remainder  to  B.,  A.  surrendered  the  old  lease,  and  took 
a  new  one  to  himself  and  his  heirs  for  three  new  lives,  and  died 
without  issue,  having  devised  the  leaseholds  to  his  widow  for  life, 
remainders  over.  A  bill  filed  by  B.,  to  have  the  benefit  of  the  new 
lease,  insisting  that  the  surrender  of  the  old  lease  and  taking  the 
new  one  was  not  sufficient  to  bar  the  limitation  to  him,  and  that 
those  claiming  under  A.  ought  to  be  held  trustees  of  the  new  lease, 
was  dismissed:  Blake  v.  Blake,  1  Cox,  266. 

Where  a  stranger  obtains  a  renewal  of  a  lease,  or  a  reversionary 
lease,  the  old  tenant  has  no  equity  against  him:  Lee  v.  Lord  Vernon, 
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5  Bro.  P.  C.  10,  Toml.  ed. ;  Earl  of  Sandwich  v.  Earl  of  Lichfield, 
Colles,  P.  C.  104;  Stokes  v.  Clarke,  Colles,  P.  C.  192;  Nesbitt  y. 
Tredennick,  1  Ball  &  B.  29 ;  Lesley's  Case,  Freem.  52 ;  The  Attorney - 
General  v.  Gains,  11  Beav.  63,  Nor,  it  seem«,  has  a  lessee  any 
equity  against  his  sublessee  who  obtains  a  renewal  from  the  head 
landlord  without  consulting  him:  Maunsell  v.  O'Brien,  1  Jones, 
176  Exch.  Rep.  (Ireland). 

A  lessee,  however,  obtaining  a  renewal  of  a  lease  at  an  increased 
rent,  or  purchasing  the  reversion,  is  somewhat  in  the  position  of  a 
partner  or  fiduciary  with  respect  to  a  sub-lessee  with  whom  he  has 
entered  into  a  toties  quoties  covenant  to  renew  at  a  fixed  rent  or 
fine,  and  is  bound  either  to  renew  upon  the  old  terms  or  to  convey 
the  property  to  the  sub- lessee  upon  proper  terms.  In  Evans  v. 
Walshe,  2  S.  &  L.  519,  A.,  the  defendant,  the  lessee  of  a  corporation, 
underlet  to  the  plaintiff  at  a  certain  rent,  with  a  covenant  to  renew 
to  him  at  the  same  rent,  as  often  as  the  corporation  should  renew  to 
him.  The  corporation  raised  the  rent  payable  by  A.  Lord  Redes- 
dale  granted  an  injunction  to  restrain  the  defendant  from  proceeding 
in  ejectment,  observing,  "that  he  considered  the  defendant  as  bound 
to  renew  on  the  old  terms,  unless  he  chose  to  abandon  the  property, 
and  allow  the  plaintiff  to  stand  in  his  place  for  the  renewal .  which 
he  had  obtained,  which,  as  he  had  not  covenanted  to  renew  with 
the  corporation,  he  might  perhaps  be  at  liberty  to  do.  But 
if  he  thought  fit  to  retain  the  benefit  which  he  *  had  obtained,  [  *  71  ] 
he  was  bound  specifically  to  execute  his  covenant  for  re- 
newal." 

The  result  is  the  same  where  a  lessee  having  gi*anted  a  similar 
sub-lease  becomes  a  purchaser  of  the  reversion  from  the  original 
lessee.  See  Postlethwaite  v.  Lewthwaite,  2  J.  &  H.  237.  There  the 
defendants,  lessees  for  lives  from  a  Dean  and  Chapter,  without  a 
covenant  for  perpetual  renewal,  granted  an  underlease  to  the  plain- 
tiff for  the  same  lives,  of  part  of  the  premises,  and  covenanted  that 
so  often  as  they  renewed* their  lease,  they  would  add  the  same  life 
to  the  plaintiff's  lease,  on  the  payment  of  a  fixed  fine,  such  new  lease 
to  contain  such  or  the  like  rents,  covenants,  and  provisoes  as  the 
former  lease.  The  reversion  having  become  vested  in  the  Ecclesiasti- 
cal Commissioners,  they  refused  to  renew,  but  offered  to  sell,  and 
the  lessee  purchased  the  reversion.  Sir  W.  Page-  Wood,  V.  -C,  acting 
upon  the  principles  laid  down  by  Lord  Redesdale  in  Evans  v. 
Walshe,  made  the  following  decree:  "The  defendants  offering  to 
convey  the  reversion  in  fee  simple  of  the  premises  comprised  in  the 
plaintift''s  lease,  in  preference  to  granting  a  new  lease  of  the  premises 
with-  a  covenant  for  perpetual  renewal  and  otherwise  on  the  terms 
of  the  present  lease,  declare  that  the  plaintiff  is  entitled  to  have  such 
reversion  conveyed  to  him  on  the  terms  of  paying  the  defendants  a 
due  proportion  of  the  consideration  paid  or  given  by  them,  and  of 
the  expenses  incurred  by  them,  in  purchasing  the  fee  simple  of  so 
much  of  the  property  comprised  in  their  original  lease  as  they  did 
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purchase,  regard  being  had  to  the  existing  interest  of  the  plaintiff 
under  his  lease,  and  to  the  extent  of  the  property  therein  com- 
prised. Then  there  must  be  an  inquiry  what  this  interest  is  worth." 
See  also  Pilkington  v.  Gore,  8  Ir.  Ch.  Rep.  589;  Trumper  v. 
Trumper,  14  L.  R.  Eq.  295,  310;  8  L.  R.  Ch.  App.  870. 

A  lessee,  moreover,  cannot,  by  obtaining  a  new  lease,  omitting 
provisions  contained  in  the  former  lease,  and  upon  the  faith  of 
which  he  induced  another  person  to  take  a  sub-lease,  act  in  con- 
travention of  such  provisions  to  the  injury  of  the  sub-lessee.  See 
Piggott  V.  Stratton,  Johns.  341. 

And  where  a  trustee  or  a  person  in  any  degree  holding  a  fiduciary 
position  has  acquired  the  legal  possession  of,  and  dominion  over, 
an  estate,  subject  to  a  covenant  for  perpetual  renewal,  and  should 
so  deal  with  the  property  as  to  make  the  renewal  impossible,  by  his 
own  act  and  for  his  own  benefit,  he  is  bound  to  give  full  efi'ect  to 
the  charges  on  the  trust  estate,  and  to  satisfy  those  charges  out  of 
the  acquired  estate,  so  far  as  might  be  necessary.  See  Trumper  v. 
Trumper,  14  L.  K  Eq.  295,  310;  8  L.  R.  Ch.  App.  870. 

\_Doctrine  of  Constructive  Trusts  Restated. — If  a  person  obtains 
the  legal  title  to  property  by  such  arts  or  acts  or  circumstances  of 
circumvention,  imposition,  or  fraud,  or  if  he  obtains  it  by  virtue  of 
a  confidential  relation  and  influence  under  such  circumstances  that 
he  ought  not,  according  to  the  rules  of  equity  and  good  conscience  as 
administered  in  chancery  to  hold  and  enjoy  the  beneficial  interest 
of  the  property,  courts  of  equity  in  order  to  administer  complete 
justice  between  the  parties  will  raise  a  trust  by  construction  out  of 
such  circumstances  or  relations;  and  this  trust  they  will  fasten  upon 
the  conscience  of  the  offending  party  and  they  will  convert  him  into 
a  trustee  of  the  legal  title,  and  order  him  to  hold  it  or  to  execute  the 
trust  in  such  manner  as  to  protect  the  rights  of  the  defrauded  party 
and  to  promote  the  safety  and  interest  of  society.  Such  trusts  are 
called  Constracties  trusts :  Perry  on  Trusts,  192;  Hendrix^;.  Minn, 
46  Texas,  141;  Billow  v.  Brown,  26  A.  K.  240;  McLane  v.  Johnson, 
432-48;  Thompson i;.  Thompson,  16  Wis.  91;  Hollinshed  v.  Simms, 
51Cal.l58. 

The  party  guilty  of  the  fraud  is  called  a  trustee  ex  malifacio. 

One  of  the  most  ordinary  kinds  of  trusts  of  this  class  is  that  which 
grows  out  of  the  rule  of  law  which  forbid  a  trustee  or  any  other 
person  who  occupies  a  fiduciary  relation  from  gaining  any  personal 
advantage  touching  the  thing  or  subject  as  to  which  such  fiduciary 
position  exists.  • 

The  rule  applies  to  trustees,  agents,  attorneys,  executors  and  ad- 
ministrators also  to  those  who  occupy  any  position  out  of  which  a 
similar  duty  ought  in  equity  and  good  morals  to  arise.  The  rule 
will  be  enforced  against  attorneys-at-law,  partners,  tenants  for  life, 
tenants  in  common,  tenants  for  years,  mortgagees,  a  husband,  and 
vendees  under  articles:  see  Stephens  v.  Black,  27  P.  F.  Smith,  138; 
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Matjews  Appeal,  104  Pa.  St.  444;  Woodlee  v.  Barch,  43  Mo.  231; 
Hyndman  v.  Hyndman,  19  Vt.  9;  Dickenson  v.  Codivise,  1  Sand.  F. 
Ch.  227;  Gushing  v.  Danforth,  H.  M.  114;  Moore  v.  Brecken,  27 
111.  23. 

A  constructive  trust  will  also  arise  if  a  person  obtains  property 
from  a  trustee  without  paying  for  it.  The  method  of  enforcing  these 
trusts  is  by  a  bill  to  compel  the  conveyance  of  the  legal  title. 

The  statute  of  frauds  will  not  interfere  with  the  proof  of  fraud 
either  constructive  or  active:  Ryan  v.  Dox,  34  N.  Y.  307;  Camp- 
bell V.  Dearborn,  109  Mass.  130. 

Constructive,  like  resulting,  trusts  do  not  fall  within  the  statute 
of  fraud.  This  has  been  the  uniform  doctrine  both  the  English  and 
American  counts. 

A  person  who  is  non  compis  mentis  cannot  make  a  binding  con- 
tract and  if  such  a  person  makes  a  deed  it  will  be  either  void  or 
voidable  and  equity  will  declare  the  party  to  whom  the  conveyance 
has  been  made  to  be  a  trustee  for  the  benefit  of  the  insane  person. 

The  courts  do  not  measure  the  extent  of  a  person  understanding. 

A  person  may  not  be  insane  or  an  idiot  but  may  have  a  very  low 
order  of  intelligence  and  weak  reasoning  powers,  and  contracts  with 
such  persons  will  be  carefully  investigated  and  the  conduct  of  the 
person  who  procures  the  contract  will  be  carefully  watched. 

A  person's  weak  mind  is  often  a  verymaterial  fact  in  determining 
the  character  of  a  traiAsaction,  and  if  any  unfairness  on  any  undue 
influence  has  been  exercised  the  court  will  set  the  contract  aside,  or 
convert  the  offending  party  into  a  trustee. 

If  the  contract  is  without  adequate  consideration,  or  is  of  an 
extraordinary  character  the  courts  will  interfere  and  protect  a  weak- 
minded  person:  Hunt  u.  Moore,  2  Barr.  105;  Hutchinson  v.  Tindall, 
2  Green.  Ch.  357;  Brice  v.  Brice,  5  Barb.  533;  Cruise  v.  Christopher, 
5  Dana.  181:  McCraid  v.  Davis,  2  Ired.  618;  Kennedy  v.  Kennedy, 
2.  The  rule  stated  apply  also  to  a  drunken  person  because  while  a 
drunken  person  is  laboring  under  the  frenzy  of  drink  he  is  non 
compis  mentis:  Coke  Litt,  247  a;  Barrett  v.  Buxton,  2  Ark.  167; 
Harbison  v.  Temon,  3  Black.  51 ;  Calloway  v.  Wetherspoon,  5  Ired. 
Eq.  128;  Phillips  V.  Moore,  11  Miss.  600. 

Equity  will  also  relieve  in  all  cases  of  contracts  procured  by  fear, 
duress  or  apprehension:  Davis  v.  McNally,  5  Sneed  583;  Graham 
V.  Pittle,  3  Jones  Eq.  152;  Stewart  v.  Hubbard,  3  Jones  Eq.  186. 

Trustees  are  not  allowed  to  purchase  at  their  own  sales,  this  is 
so,  even  if  the  property  is  sold  at  public  sale  and  the  trustee  is  the 
highest  bidder  and  if  he  does  purchase,  he  will  be  considered,  at 
the  option  of  the  cestui  que  trust,  a  trustee  by  equitable  construc- 
tion. This  rule  proceeds  on  the  ground  of  public  policy.  Trustees 
are  however,  sometimes  allowed  to  bid  at  their  own  sale  by  order 
of  court,  but  their  conduct  is  closely  watched :  Cadwallader's  Appeal, 
14  P.  F.  Smith,  293;  Dundas's  Appeal,  14  P.  F.  Smith,  325. 

Constructive  trusts  sometimes  arise  out  of  contract.     Thus  if  a 
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contract  has  been  entered  into  for  the  sale  of  a  parcel  of  land, 
equity  "will  look  upon  the  things  agreed  upon  as  actually  having 
taken  place  whether  in  point  of  fact  they  have  actually  taken  place 
or  not  and  the  vendor  will  be  considered  as  a  trustee  of  the  legal 
title  for  the  buyer  and  the  buyer  will  be  considered  as  a  trustee  of 
the  purchase  money  for  the  vendor. 

Lapse  of  time  will  bar  a  constructive  trust.  It  is  impossible  to 
state  an  exact  time,  it  seems  that  it  depends  upon  the  circumstances 
of  each  case:  Michond  v.  Girod,  4  How.  561;  Boone  v.  Chiles,  10 
Peters,  177. 

The  statute  of  limitations  does  not  necessarily  control  as  to  the 
time  in  which  relief  is  to  be  sought. 

But  in  some  states  the  statute  is  applied  to  constructive  trusts 
unless  they  are  concealed  or  undiscovered:  Pilcker  v.  Flinn,  30 
Md.  202;  Farnham  v.  Brooks,  9  Pick.  212;  Ashurt's  Appeal,  60  Pa. 
St.  290. 

In  other  states  in  analogy  to  the  statute  which  bars  a  real  action 
after  twenty  years  relief  must  be  brought  within  that  time.  Perry 
V.  Craig,  3  Miss.  523;  Field  v.  Wilson,  6  B.  Mon.  479;  Thompson 
V.  Blair,  3  Murph.  593. 

A  stranger  to  a  trust  who  acts  as  an  agent  of  the  trustee  in  a 
transaction  within  his  legal  power  is  not  to  be  held  liable  as  a  con- 
structive trustee,  unless  he  receives  and  becomes  chargeable  with 
part  of  the  trust  property,  or  unless  he  acts  with  knowledge  of  a 
dishonest  and  fraudulent  design  on  the  part  of  the  trustee. 

Constructive  trusts  constitute  a  very  important  part  of  the 
machinery  which  is  made  use  of  by  the  courts  of  equity  in  the  ad- 
ministration of  justicaj 
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*  ELLIOT  V.  MERRYMAN.       .         [*72] 


July  1st,  1740,  at  the  Rolls. 
[reported  barnardiston's  chancery  reports,  78.] 

Liability  op  Purchaser  to  see  to  the  Application  op  his  Purchase - 
MONEY.] — A  purchaser  of  personalty  from  an  executor  will  not  be 
held  liable  to  see  to  the  application  of  the  purchase  money,  except 
in  cases  of  fraud. 

It  is  a  general  rule,  that,  where  real  estate  is  devised  to  trustees, 
upon  trust  to  sell  for  payment  of  debts  generally,  the  purchaser  is 
not  bound  to  see  that  the  money  is  rightly  applied.  The  same 
rule  applies  where  real  estate  is  not  devised  to  be  sold  for  the 
payment  of  debts,  but  is  only  charged  icith  such  payment. 

If  real  estate  is  devised  upon  trust  to  be  sold  for  the  payment  of 
certain  debts,  mentioning  to  whom  in  particular  those  debts  are 
owing,  the  purchaser  is  bound  to  see  that  the  money  is  applied  for 
the  payment  of  those  debts. 

Thomas  Smith  became  inciebted  to  several  persons  by  bond,  and 
likewise  by  simple  contract  In  three  of  those  bonds  Goodwin  was 
bound  with  him  as  surety;  and  afterwards  Goodwin  gave  his  own 
bond  alone  to  one  of  the  creditors,  to  whom  Smith  was  bound  in  a 
single  bond.  Smith,  being  thus  indebted,  made  his  will,  and  in  the 
beginning  of  it,  says,  "my  urill  is,  that  all  my  debts  be  paid;  and  I 
do  charge  all  my  lands  with  the  payment  thereof.''^  Then  came  the 
clause,  upon  which,  together  with  the  other  circumstances  of  the 
case,  the  present  question  principally  determines.     ^^Item. — I  give 

all  my  real  and  personal  estate  to Goodwin,  to  hold  to  him, 

his  heirsj  executors,  administrators,  and  assigns,  chargeable,  never- 
theless, with  the  payment  of  all  my  debts  and  legacies.''^  Of  this  will 
he  made  Goodwin  his  executor. 

*  The  testator  died  in  1724;  Goodwin  proved  the  will,  and  [  *  73  ] 
in  that  same  year  sold  a  freehold  estate  of  the  testator's 
to  Hunt;  in  the  year  following  sold  a  leasehold  estate  of  the  testator's 

143 


*  74  ELLIOT  V.  MERRYMAN. 

to  Wright;  and,  in  1727,  sold  another  estate  of  the  testator's  consist- 
ing of  both  freehold  and  leasehold,  to  Merryman. 

In  the  several  deeds  by  which  these  estates  were  conveyed  from 
Goodwin  to  the  purchasers,  the  will  of  Smith  was  recited;  and  to 
one  of  those  deeds  Elliot,  a  creditor  of  Smith's,  was  a  subscribing 
witness.  These  lands  were  sold  in  the  neighbourhood  by  outcry. 
At  the  time  of  these  sales,  the  creditors,  all  of  them,  either  lived 
in  the  town  where  Goodwin  lived,  or  within  three  or  four  miles  of 
it.  During  all  this  time,  and  till  the  year  1730,  the  creditors  went 
on  regularly  receiving  their  interest,  which  was  at  5Z.  per  cent.,  of 
Goodwin.  Goodwin  was  a  solvent  man  till  1732,  and  then  he  be- 
came a  bankrupt. 

In  1734  the  present  bill  was  brought  by  the  creditors  of  Smith 
against  the  purchasers  of  these  lands  that  have  been  mentioned, 
against  Goodwin,  and  against  the  assignees  under  his  commission, 
in  order  to  have  a  satisfaction  of  their  debts  out  of  those  lands 
which  were  sold  by  Goodwin. 

Mr.  Chute  argued  on  the  part  of  the  plaintiffs,  and  for  authority 
cited  2  Vern.  528  (o),  616  (p),  Pagett  v.  Hoskins,  in  Precedents  in 
Chancery  (q),  and  the  case  of  Morley  v.  Webb,  determined  by  the 
present  Chancellor  [Lord  Hardtcicke]. 

Mr.  Idle,  on  the  same  side,  cited  2  Yem.  444  (r);  and  on  the 
same  side  Mr.  Murray  cited  the  case  of  Nugent  v.  Gifford,  (s),  de- 
termined by  the  present  Chancellor. 

Mr.  Brown  argued  as  counsel  for  Hunt  and  Wright,  and  for  au- 
thority cited  2  Cha.  Ca.  115  (^),  and  the  case  of  Abbott- \.  Gibbs  (u). 

Mr.  Noel  argued  on  the  same  side,  and  cited  1  Vern.  45  (v), 
411  (w)  and  Williams,  430  (x). 

Mr.  Hoskins  argued  as  counsel  for  Merryman,  and  cited  1  Vern. 
303  {y). 
[  *  74  ]     *  The  Hon.  John  Vekney,  M.  R. — His  Honor  said,  his  opin- 
ion was  that  the  plaintiffs  were  not  entitled  to  the  relief 

(o)  Chadwick  v.  Doleman. 

(p)  Crane  v.  Drake. 

(q)  Prec.  Ch.  431. 

(r)  Humble  v.  Bill. 

(s)  1  Atk.  463. 

(/)  Culpepper  v.  Aston. 

(u)  1  Eq.  Ca.  Abr.  358. 

{v)  Newman  v.  Johnson.  ^ 

{w)  Clowdsley  v.  Pelham, 

(x)  Freemoult  v.  Dedire,  1  P.  Wms.  430.  (y)  Spalding  v.  Chalmer, 
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they  sought  by  the  bill.  Ho  said  it  was  very  true,  that  it  was  almost 
impossible  to  make  a  determination  in  the  present  case,  but  that  it 
must  fall  out  unfortunately  on  the  one  party  or  the  other.  The 
dispute  arising  between  creditors  on  the  one  side,  and  purchasers 
on  the  other,  both  these  sorts  of  persons  are  entitled  to  the  favour 
of  this  Court;  and  in  the  present  case  a  misfortune  must  fall  upon 
one  of  them.  On  whom  it  is  to  fall  is  the  question.  And  this  is  a 
question  that  must  so  frequently  have  happened,  that  it  is  extraor- 
dinary to  find  no  determination  directly  in  point. 

The  case  is  this: — Thomas  Smith,  being  possessed  of  a  real  and 
personal  estate,  was  indebted  to  several  persons  by  bond,  in  three 
of  which  bonds  Goodwin  was  bound  with  him  as  surety;  and  he 
had  contracted  likewise  some  other  debts;  and  being  thus  indebted 
he  makes  his  will  to  the  following  effect.  The  will  begins  with  this 
introduction: — "My  will  is,  that  all  my  debts  be  paid;  and  I  do 
charge  all  my  lands  with  the  payment  thereof.     Item. — I  give  all 

my  real  and  personal  estate  to Goodwin,  to  hold  to  him, 

his  heirs,  executors,  administrators,  and  assigns,  chargeable  never- 
theless with  the  payment  of  my  debts  and  legacies."  'Tis  indeed 
true  that  these  words  do  not  amount  to  a  devise  of  the  lands  to  be 
sold  for  the  payment  of  the  debts;  and  they  only  import  a  charge  upon 
them  for  that  purpose.  However,  this  is  such  a  devise  as  is  within 
the  meaning  of  the  proviso  of  the  Statute  of  Fraudulent  Devises 
(3  W.  &  M.  c.  14,  repealed  by  11  Geo.  4  &  1  Will.  4,  c.  47),  and 
does  interrupt  the  descent  to  the  heir-at-law.  By  this  will  the  de- 
visee was  made  executor. 

The  testator  died  in  1724.  Goodwin  paid  interest  for  the  debts 
at  t>l.  per  cent,  regularly  till  1730.  After  the  testator's  death,  three 
sales  of  this  estate  were  made  by  Goodwin:  one, of  an  estate  which 
was  entirely  freehold;  the  other,  of  an  estate  entirely,  leasehold; 
and  a  third,  consisting  of  freehold  and  leasehold  both. 

*  The  bill  in  general  is  brought  by  the  creditors  of  Smith  [  *  75  ] 
against  the  purchasers,  in  order  to  have  a  payment  of  their 
debts  out  of 'the  lands  of  Smith,  which  were  sold  to  them  by  Good- 
win. 

With  regard  to  the  leasehold  estate,  the  case  is  so  extremely  plain, 
that  the  sale  of  that  must  stand,  and  that  the  creditors  cannot  have 
a  satisfaction  out  of  it,  that  his  Honor  said  it  would  be  monstrous 
to  call  it  in  question.  The  executors  are  the  proper  persons  that, 
by  law,  have  a  power  to  dispose  of  a  testator's  personal  estate.     'Tis 
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indeed- true  that  personal  estate  may  be  clothed  with  such  s. particu- 
lar trust  (2;),  that  it  is  possible  the  Court  in  some  cases  may  require 
a  purchaser  of  it  to  see  the  money  rightly  applied.  But  unless 
there  is  some  such  particular  trust  or  a  fraud  in  the  case,  it  is  im- 
possible to  say  but  the  sale  of  a  personal  estate,  when  made  by  an 
executor,  must  stand ;  and  that  after  the  sale  is  made,  the  creditors 
cannot  break  in  upon  it. 

His  Honor  said,  he  would  now  consider  the  other  sales  that  have 
been  made,  and  would  examine  those,  first  upon  the  general  rules 
of  the  Court,  and  in  the  next  place  upon  the  particular  circumstances 
which  this  case  is  attended  with. 

With  regard  to  the  first  of  these  matters,  the  general  rule  is  that 
if  a  trust  directs  that  land  should  he  sold  for  the  payment  of  debts 
generally^  the  purchaser  is  not  bound  to  see  that  the  money  be  rightly 
applied.  On  the  other  hand,  if  the  trust  directs  that  lands  should 
be  sold  for  the  payment  of  certain  debts,  mentioning,  in  particular , 
to  whom  those  debts  were  owing,  the  purchaser  is  bound  to  see  that 
the  money  be  applied  for  the  payment  of  those  debts. 

The  present  case,  indeed,  does  not  fall  within  either  of  these 
rules,  because  here  lands  are  not  given  tobe  sold  for  ihe  payment  of 
debts,  but  are  only  charged  with  such  payment.  However,  the  ques- 
tion is,  whether  that  circumstance  makes  any  difference.  And  his 
Honor  teas  of  opinion  that  it  did  not.  And  if  such  a  distinction 
was  to  be  made,  the  consequence  would  be,  that  whenever 
[  *  76  ]  lands  *  are  charged  with  the  payment  of  debts  generally, 
they  could  never  be  discharged  of  that  trust  without 
a  suit  in  this  Court,  which  would  be  extremely  inconvenient. 
No  instances  have  been  produced  to  show  that  in  any  other 
respect  the  charging  lands  with  the  payment  of  debts  differs 
from  the  directing  them  to  be  sold  for  such  a  purpose;  and  there- 
fore there  is  no  reason  that  there  should  be  a  difference  established 
in  this  respect.  The  only  objection  that  seemed  to  be  of  weight 
with  regard  to  this  matter  is,  that  where  lands  are  appointed  to  be 
sold  for  the  payments  of  debts^  generally,  the  trusts  may  be  said  to 
be  performed  as  soon  as  these  lands  are  sold;  but  where  they  are 
only  charged  with  the  payment  of  debts,  it  may  be  said  that  the 
trust  is  not  performed  till  those  debts  are  discharged.  And  so  far, 
indeed,  is  true  that  where  lands  are  charged  with  the  payment  of 
annuities,  those  lands  will  be  charged  in  the  hands  of  the  pur- 
{z)  See  Bonney  v.  Ridgard,  4  Bro.  C.  C.  130;  1  Cox,  145. 
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chaser  (a),  because  it  was  the  very  purpose  of  making  the  lands  a 
fund  for  that  payment,  that  it  should  be  a  constant  and  subsisting 
fund;  but  where  lands  are  not  burdened  with  such  a  subsisting 
charge,  the  purchaser  ought  not  to  be  bound  to  look  to  the  appli- 
cation of  the  money;  and  that  seems  to  be  the  true  construction. 

Having  thus  considered  the  case  under  the  general  rule,  his 
Honor  said  he  would  now  consider  it  under  the  particular  circum- 
stances that  attend  it;  and  the  particular  circumstances  are  such  as 
are  far  from  strengthening  the  plaintiff's  case,  but  rather  the  con- 
trary. 

One  of  those  circumstances  is  the  length  of  time  the  plaintiffs 
have  lain  by,  without  at  all'  insisting  on  any  charge  upon  these 
estates.  Goodwin  was  a  solvent  man  till  his  bankruptcy,  in  1732. 
Here  have  been  three  purchases  of  these  estates,  made  at  different 
times— the  one  in  1727,  the  other  two  in  1725  and  1724.  The  first 
of  them  was  made  by  Hunt,  the  second  by  AVright,  and  the  third 
by  Merryman.  During  all  these  transactions  the  plaintiffs  do  not 
mention  one  word  of  their  charge  upon  this  estate;  but,  on  the  con- 
trary, regularly  received  their  interest  of  Goodwin  till  the 
year  1730.  It  is  indeed  *  true,  that  there  is  no  express  proof  [  *  77  ] 
that  the  plaintiffs  knew  of  these  purchases,  but  there  is 
reason  to  imagine  that  they  did.  The  purchases  were  made  in  the 
neighbourhood  by  outcry;  some  of  the  creditors  lived  in  the  same 
town  that  Goodwin  did;  and  all  of  them  lived  within  three  or  four 
miles  of  him;  and  Elliott,  one  of  the  creditors,  was  a  subscribing 
witness  to  one  of  the  purchase  deeds.  The  want  of  notice,  too,  on 
the  part  of  the  purchasers,  is  a  considerable  circumstance  in  their 
favour.  It  is  indeed  true,  that  they  had  notice  that  there  were 
debts  chargeable  upon  this  estate;  but  it  does  not  appear  they 
knew  to  whom  those  debts  were  owing.  Another  circumstance  is, 
that  Goodwin  was  a  co-obligor  in  three  of  these  bonds,  and  to  an- 
other of  the  obligees  he  afterwards  gave  his  bond  alone,  which  may 
well  be  considered  as  a  satisfaction  for  that  bond.  By  this  it  ap- 
pears that  the  creditors  greatly  relied  upon  Goodwin  for  their  pay- 
master; and  there  is  not  much  reason  therefore  that  they  should 
now  be  allowed  to  resort  to  the  testator's  estate. 

Upon  the  whole,  his  Honor's  opinion  was  that  the  plaintiff's  bills 
must  be  dismissed;  and  even  with  costs,  as  against  Wright,  there 

(a)  Not,  it  seems,  if  there  is  also  a  charge  of  debts.  See  Page  v.  Adam,  4 
Beav.  269. 
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being  no  manner  of  pretence  for  the  plaintiffs  to  come  npon  that 
estate,  it  being  all  leasehold  and  sold  to  Wright  by  the  executor, 
who  by  law  is  the  proper  person  entrusted  to  dispose  of  the  testa- 
tor's personal  estate.  However,  with  regard  to  the  rest  of  the  de- 
fendants, his  Honor  said  he  would  only  dismiss  the  bill  generally 
without  costs;  and  so  he  was  pleased  to  decree  accordingly. 


Elliott  V.  Merryman  is  always  cited  as  a  leading  case,  wherever 
the  question  arises  as  to  the  liability  of  a  purchaser  to  see  to  the 
application  of  his  purchase-mooey.  See  Bonney  v.  Ridgard,  1  Cox, 
147;  M^Leod  v.  Drummond,  17  Ves.  162;  Shaw  v.  Borrer,  1  Keen, 
547;  and  Colyer  v.  Finch,  5  H.  L.  Cas.  923;  where  the  rules  laid 
down  in  that  case  were  approved  of  and  adopted. 

It  will  perhaps  be  more  convenient,  before  examining  the  deci- 
sions upon  this  and  kindred  subjects,  to  notice  the  legislative 
[  *  78  ]  *  enactments,  by  which  the  law,  as  laid  down  by  the  Court, 
has  been  from  time  to  time  modified  and  altered. 

First  it  was  enacted  by  the  Act  for  Simplifying  the  Transfer  of 
Real  Property  (7  &  8  Vict.  c.  76,  s.lO),  taking  effect  from  December 
31,  1844,  that  the  bond  fide  payment  to,  and  the  receipt  of,  any  per- 
son to  whom  any  money  should  be  payable  upon  any  express  or 
implied  trust,  or  for  any  limited  purpose,  should  effectually  dis- 
charge the  person  paying  the  same  from  seeing  to  the  application 
or  being  answerable  for  the  misapplication  thereof,  unless  the  con- 
trary should  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security.  This  Act  was,  however,  repealed  by  the  Law  of 
Real  Property  Amendment  Act  (8  &  9  Vict.  c.  106),  which  takes 
effect,  as  to  this  section  of  the  repealed  Act,  from  October  1st,  1845. 
With  regard  to  wills  executed  whilst  the  Act  7  &  8  Vict.  c.  76,  was 
in  force,  such  wills  must  be  construed  as  having  annexed  to  the 
trusts  the  incidents  resulting  from  the  then  existing  state  of  the 
law,  and  that  the  incidents  of  the  trusts,  as  so  defined,  were  not 
altered  by  the  change  in  the  law:  3  Dav.  Conv.  by  Waley,  164. 
*  By  the  Property  and  Trustees  Relief  Amendment  Act  (22  &  23 
Vict.  c.  35),  which  came  into  operation  on  the  13f/i  August,  1859, 
it  is  enacted  that  "  The  bond  fide  payment  to,  and  the  receipt  of  any 
person  to  whom  any  purchase  or  mortgage  money  shall  be  payable 
upon  any  express  or  implied  trust,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application,  or  being 
answerable  for  the  misapplication  thereof,  unless  the  contrary  shall 
be  expressly  declared  by  the  instrument  creating  the  trust  or  se- 
curity "  (sect.  23). 

It  will  be  observed  that  the  23rd  section  applies  only  to  payments 
made  by  or  to  purchasers  and   mortgagees. 

A  more  comprehensive  power  is  given  by  Lord  Cr  an  worth's  Act 
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(23  &  24  Vict.  c.  145),  passed  the  28th  August,  1860,  which  enacts 
that  "  the  receipts  in  writing  of  any  trustees  or  trustee,  for  any 
money  payable  t6  them  or  him,  by  reason  or  in  the  exercise  of  any 
trusts  or  powers  reposed  or  vested  in  them  or  him,  shall  be  suffi- 
cient discharges  for  the  money  therein  expressed  to  be  received,  and 
shall  effectually  exonerate  the  persons  paying  such  money  from 
seeing  to  the  application  thereof,  or  from  being  answerabje  for  any 
loss  or  misapplication  thereof"  (sect.  29). 

A  subsequent  section,  however,  enacts,  that  "the  provisions  con- 
tained in  this  Act  shall,  except  as  hereinbefore  otherwise  provided, 
extend  only  to  persons  entitled  or  acting  under  a  deed,  will,  codicil, 
or  other  instrument  executed  after  the  passing  of  this  Act 
or  under  a  will  or  codicil  confirmed  or  revived  *  by  a  codi-  [  *  79  J 
cil  executed  after  that  date  "  (sect  34). 

The  29th  section  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  l45) 
is  repealed  by  the  71st  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  which  came  into  opera- 
tion from  and  after  the  31st  of  December,  1881.  So  that  the  29th 
section  of  Lord  Cranworth's  Act  only  applies  to  receipts  from  trus- 
tees between  the  28th  of  August,  1860,  and  the  31st  of  December, 
1881. 

It  is  replaced  by  a  much  more  comprehensive  enactment  in  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c. 
41),  whereby  it  is  enacted  that  "the  receipt  in  writing  of  any  trus- 
tees or  trustee  for  any  money,  securities,  or  other  personal  property 
or  effects  payable,  transferable,  or  deliverable  to  them  or  him  under 
any  trust  or  power  shall  be  a  sufficient  discharge  for  the  same,  and 
shall  effectually  exonerate  the  person  paying,  transferring  or  deliv- 
ering the  same  from  seeing  to  the  application  or  being  answerable 
for  any  loss  or  misapplication  thereof."     Sect.  36,  sub-s.  1. 

This  section  applies  to  trusts  created  either  before  or  "a/fer  the 
commencement  of  this  Acf^  (subs.  2.)  See  In  re  Thomases  Settle- 
ment, W.  N.  1882,  p.  7. 

Again,  under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
coming  into  operation,  except  as  therein  otherwise  expressed,  fi*om 
and  after  the  31st  of  December,  1882,  it  is  enacted  that  "the  re- 
ceipt in  writing  of  the  trustees  of  a  settlement,  or  where  one  trus- 
tee is  empowered  to  act,  of  one  trustee  or  the  personal  rep- 
resentatives or  representative  of  the  last  surviving  or  continuing 
trustee,  for  any  money  or  securities  paid  or  transferred  to  trustees, 
trustee,  representatives,  or  representative,  as  the  case  may  be,  effect- 
ually discharges  the  payer  or  transferor  therefrom,  and  from  being 
bound  to  see  to  the  application  or  being  answerable  for  any  loss  or 
misapplication  thereof,  and  in  case  of  a  mortgagee  or  other 
person  advancing  money,  fi*om  being  concerned  to  see  that  any 
money  advanced  by  him  is  wanted  for  any  purpose  of  this  Act,  or 
that  no  more  than  is  wanted  is  raised."     Sect.  40. 

Although  recent  legislation  has  rendered  the  subject  of  this  note 
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of  less  practical  importance,  it  is  still  necessary  to  bear  it  in  mind, 
should  cases  occur  which  do  not  fall  within  the  meaning  of  the  en- 
actments now  to  force,  and,  above  all  in  the  investigations  of  titles, 
in  which  it  may  often  be  necessary  still  to  consider  whether  trus- 
tees had  or  not  power  to  give  receipts. 

[In  the  United  States  this  doctrine  was  never  received  with  any 
favor.] 

It  is  pfoposed  now  to  consider:  First,  the  liability  of  purchasers 
of  real  estate  to  see  to  the  application  of  the  purchase-money.  Sec- 
ondly, as  to  whether  charges  of  debts,  legacies,  or  other  specific 

sums  on  real  estate,  give  power  to  the  executors  or  devisees 
[  *  80  ]  to  sell.     *  Thirdly,  how  far  real  estate  in  the  hands  of  an 

alienee  of  the  devisee  or  heir-at-law  is  liable  for  debts. 
And  fourthly,  as  to  the  liability  of  purchasers  of  personalty  from 
executors  to  see  to  the  application  of  the  purchase-money. 

1.  Liability  of  Purchasers  of  Real  Estate  to  see  to  the  Applica- 
tion of  the  Purchase-money.] — From  the  decisions  of  the  Courts, 
irrespective  of  the  legislative  enactments,  which  have  just  been 
noticed,  it  is  clear  that  trustees  in  whom  real  property  is  vested, 
upon  trust  for  sale,  can  at  law  give  a  valid  discharge  for  the  pur- 
chase-money, because  they  are  at  law  the  owners.  In  equity,  how- 
ever, the  persons  amongst  whom  the  produce  of  the  sale  is  to  be 
distributed  are  considered  the  owners;  and  Courts  of  equity  have 
therefore  held  that  a  purchaser  must  obtain  a  discharge  from  them 
unless  the  power  of  giving  receipts  is  either  expressly  or  by  im- 
plication given  to  the  trustees.  If  no  such  discharge  is  given,  and 
the  trustees  have  no  power  to  give  receipts,  the  estate,  upon  a  mis- 
application of  the  purchase-money,  will  remain  chargeable  in  the 
hands  of  the  purchaser. 

Where  a  power  of  giving  receipts  is  in  express  terms  conferred 
upon  trustees,  the  purchaser  will  not,  in  cases  free  from  fraud  and 
collusion,  be  bound  to  see  to  the  application  of  the  purchase-money. 

[If  the  settlor  expressly  provides  that  the  receipt  of  the  trustees 
shall  be  sufficient  discharges  of  the  purchase-money  the  cestui  que 
trust  cannot  claim  in  opposition  to  the  instrument,  that  confers  upon 
them  all  their  rights;  in  other  words,  they  cannot  claim  under  one 
part  of  the  instrument,  and  reject  the  other  parts:  Perry  on  Trust, 
Sec.  791.] 

Where,  however,  no  such  power  is  in  express  terms  given,  much 
difficulty  arises  in  ascertaining  the  liability  of  the  purchaser,  which 
depends  upon  the  question  whether  a  power  of  giving  receipts  can 
be  implied. 

One  of  the  rules  laid  down  in  the  principal  case  (if  no  such 
power  be  expressly  given),  and  which  is  invariably  followed,  is, 
that,  if  a  trust  directs  lands  to  be  sold  for  payment  of  certain  debts, 
mentioning  in  particular  to  whom  those  debts  are  oiving,  the  pur- 
chaser is  bound  to  see  that  the  money  is  applied  for  the  payme^it  of 
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those  debts.  See  Dunch  v.  Kent^  1  Vern.  261 ;  Culpepper  v.  Aston^ 
2  Gh.  Ca.  223 ;  Cotterell  v.  Hampson,  2  Vern.  5 ;  Lloyd  v.  Baldicin, 
1  Ves.  173;  Ithell  v.  ^eane,  1  Ves.  215;  Doran  v.  Wiltshire,  3 
Swanst.  701;  Smith  \.  Guyon,  1  Bro.  C.  C.  186;  Rogers  v.  Skillicorne, 
Amb.  189;  5mA;s  v.  Rokeby,  2  Madd.  238. 

[If  the  trust  is  to  pay  a  particular  debt  from  the  proceeds  of  a 
sale,  or  to  pay  certain  legacies  the  purchaser  must  see  that  the 
money  finds  its  way  into  the  hands  of  those  to  whom  it  belongs: 
Hoover  v.  Hoover.  5  Barr,  351;  Dalzell  v.  Crawford,  1  Parsons'  Eq. 
57;  Bugbee  v.  Sargent,  23  Me.  269;  Swasey  v.  Little,  7  Pick.  296'; 
Leavitt  v.  Wooster,  14  N.  H.  550.] 

The  same  rule  is  applicable  also  where  there  is  a  trust  for  pay- 
ment of  legacies  or  annuities,  which,  from  their  nature,  must  l3e 
considered  as  specified  or  scheduled  debts:  Johnson  v.  Kennett,^ 
My.  &  K  630;  H&ni  v.  Horn,  2  S.  i&;  S.  448. 

So  likewise,  if  property  were  vested  in  trustees  upon  trust  to  sel 
and  divide  the  proceeds  amongst  certain  adult  cestui  que  trusts,  if 
no  power  of  giving  receipts  were  conferred  upon  the  trustees,  aU 
though  they  might  convey  the  property  at  law,  nevertheless, 
as  in  equity,*  the  cestui  que  trusts  are  the  beneficial  own-    [  *  81  ] 
ers,  the  receipts  for  the  purchase-money  in  order  to  dis- 
charge the  purchaser  must  be  signed  by  them.     In  other  words,  the 
purchaser  is  bound  to  see  to  the  application  of  the  purchase-money, 
i.  e.,  that  it  reaches  the  right  hands — those  of  the  cestui  que  trusts. 
See  Weatherby  v.  St.  Giorgio,  2  Hare,  624 

In  cases  coming  within  this  rule,  as  the  trusts  are  of  a  limited  and 
definite  nature,  and  such  as  a  purchaser  might  without  inconven- 
ience see  properly  performed,  a  power  to  give  receipts  cannot  be  im- 
plied. 

Where,  however,  trustees  are  directed  to  sell  at  a  time  when  the 
persons  amongst  whom  they  are  to  distribute  the  proceeds  of  the  sale 
are  either  not  ascertainable  or  not  of  age,  it  must  be  implied  that 
the  settlor  or  testator  intended  by  implication  to  confer  upon  the 
trustees  a  power  of  giving  receipts,  inasmuch  as  the  money  could  not 
be  paid  at  the  time  of  the  sale  to  any  persons  but  the  trustees.  See 
Balfour  v.  Welland,  16  Ves.  151;  there  a  general  assignment  for  the 
benefit  of  certain  scheduled  creditors,  and  all  other  creditors  execut- 
ing the  deed,  was  made  to  E.  and  F.  upon  trust,  as  soon  as  conven- 
iently might  be,  to  sell  the  assigned  property,  and  with  all  convenient 
speed  to  make  such  dividends  out  of  the  proceeds  among  the  cred- 
itors as  therein  mentioned;  and  the  deed  contained  a  provision  limit- 
ing the  time  for  creditors  to  execute  the  deed — six  months  for  cred- 
itors in  India,  and  eighteen  months  for  those  in  Europe,  unless  they 
were  disabled  by  minority,  in  which  cases  the  same  periods  were  to 
be  allowed  respectively  after  the  disability  had  ceased.  Upon  an 
objection  being  taken  by  a  purchaser  from  the  trustees  to  the  title 
of  a  leasehold  house,  on  the  ground  that  he  was  bound  to  see  to  the 
application  of  the  money  in  satisfaction  of  the  scheduled  creditors 
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and  others  coming  within  a  limited  time  after  the  date  of  the  deed, 
Sir  William  Grant,  M.  R.,  overruled  the  objection,  upon  the  ground 
that  the  deed  clearly  conferred  an  immediate  power  of  sale  for  a  pur- 
pose that  could  not  be  immediately  defined,  viz.,  to  pay  debts  ichich 
coidd  not  be  ascertained  until  a  future  and  dista^it  period.  "'  It  is 
impossible,"  observed  his  Honor,  "  to  contend,  that  the  trustees 
might  not  have  sold  the  whole  property  at  any  time  they  thought  fit 
after  the  execution  of  the  deed;  and  yet  it  could  not  be  ascertained 
until  the  end  of  eighteen  months  who  were  the  persons  among  whom 
the  produce  of  the  sale  was  to  be  distributed.  If  the  sale  might  take 
place  at  a  time  when  the  distribution  could  not  possibly  be  made,  it 
must  have  been  intended  that  the  trustees  should  of  themselves  be 
able  to  give  a  discharge  for  the  produce,  for  the  money  could 
[  *82]  not  be  *paid  to  any  other  person  than  the  trustees.  It  is 
not  material,  that  the  objects  of  the  trust  may  have  been 
actually  ascertained  before  the  sale.  The  deed  must  receive  its  con- 
struction as  from  the  moment  of  its  execution.  According  to  the 
frame  of  the  deed,  the  purchasers  were  or  were  not  liable  to  see  to 
the  application  of  the  money ;  and  their  liability  cannot  depend  upon 
any  subsequent  event."     See  also  Groom  v.  Booth,  1  Drew.  548. 

So,  likewise,  in  Sowarsby  v.  Lacy,  4  Madd.  142,  where  A.  devised 
certain  lands  to  his  children,  the  same  to  be  sold  when  the  executors 
and  trustees  of  his  will  should  see  proper,  and  the  purchase-money 
to  be  equally  and  severally  divided  amongst  his  children,  some  of 
whom  were  then  infants.  Sir  J.  Leach  said,  ''  It  is  plain  the  testator 
intended  that  the  trustees  should  have  an  immediate  power  of  sale. 
Some  of  the  children  were  infants,  and  not  capable  of  signing  re- 
ceipts. I  must,  therefore,  infer,  that  the  testator  meant  to  give  to 
the  trustees  the  power  to  sign  receipts,  being  an  authority  necessary 
for  the  execution  of  his  declared  purpose."  See  also  Lavender  v. 
Stanton.  6  Madd.  46;  Breedon  v.  Breedon,  1  Russ.  &  My.  413;  Keon 
V.  Magawly,  1  D.  «&  W.  401. 

If,  however,  an  estate  is  charged  with  a  sum  of  money  payable  to 
an  infant  on  his  attaining  his  majority,  the  purchaser  will  be  bound 
to  see  the  money  duly  paid:  Dickenson  v.  Dickenson,  3  Bro.  C.  C. 
19. 

Where  money  to  arise  from  a  sale  is  not  merely  to  be  paid  to  cer- 
tain persons,  but  is  to  be  applied  by  the  trustees  upon  trusts  requir- 
ing care  and  discretion,  the  presumption  arises  that  the  settlor  in- 
tended to  confide  the  execution  of  the  trust  to  the  trustees  solely, 
and  the  purchaser  will  not  be  bound  to  see  to  the  application  of  the 
purchase- money.  Thus,  in  Dor  an  v.  Wiltshire,  3  Swanst  699,  the 
trustees  were  to  receive  the  purchase-money,  and  to  lay  it  out  in  lands 
to  the  uses  of  the  settlement,  and  till  that  was  done  to  invest  it  in 
the  Government  funds.  Scott,  Solicitor- General,  urged  that  no  good 
title  could  be  made,  because  there  was  no  clause  in  the  settlement 
making  the  receipt  of  the  trustees  a  good  discharge  to  the  purchaser. 
But  Lord  Thurlow  said,  "  As  to  the  power  which  the  trustees  have 
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of  giving  a  discharge,  it  is  true,  tbat,  when  land  is  to  be  sold,  and  a 
particular  debt  is  to  be  paid  with  it,  the  purchaser  is  bound  to  see  to 
the  application  of  the  purchase  money.  But  incases  where  the  ap- 
plication is  to  a  payment  of  debts  generally,  or  to  a  general  laying 
out  of  the  money,  he  knew  of  no  case  which  lays  down,  or  any  reason- 
ing in  any  case  which  goes  the  length  of  saying  that  a  pur- 
chaser is  so  bound;  and  therefore,  he  conceived  that  the  *re-  [  *  83  ] 
ceipt  of  the  trustees  would  be  a  good  discharge  in  this  case." 
See  also  Balfour  v.  Wetland,  10  Ves.  151 ;  Tait  v.  Lathbiiry,  35  Beav. 
112;  Ford  v.  Byan,  4  Ir.  Ch.  Rep.  342. 

An  authority  given  by  a  testator  to  trustees  to  lay  out  and  invest 
money  upon  good  security  is  an  authority  to  do  all  acts  essential  to 
that  trust,  and  necessarily,  therefore,  to  give  sufficient  discharges 
to  borrowers  of  that  money;   Wood  v.  Harman,  5  Madd.  368. 

Upon  the  same  principle,  where  the  trusts  of  a  term  were  to  raise 
a  sum  of  money,  but  there  was  no  express  authority  to  give  a  re- 
ceipt for  such  sum,  it  was  implied  by  the  Court,  from  authority 
having  been  given  to  invest  the  money,  and  vary  the  investment. 
For  "it  is  not  reasonable,"  as  observed  by  Sir  J.  ParA:er,  V.-C,  "to 
suppose  that  the  testator,  'giving  the  trustees  authority  to  change 
the  investments,  and  to  convert  them  from  time  to  time,  had  denied 
to  them  authority  to  receive  the  money."  Locke  v.  Lomus,  5  De  G. 
&  Sm.  320,  329.     See  Pell  v.  Ve  Winton,  2  De  G.  &  J.  13. 

Where,  however,  a  testator  gave  a  person  like  powers  of  sale  and 
exchange  as  were  contained  in  the  will  of  another  person,  in  which 
there  were  also  powers  to  give  receipts,  the  Court  held  that  such 
}>er8on  had  not  by  implication  a  power  to  give  receipts:  Coxy.  Cox, 
1  K.  ife  J.  251. 

Another  rule  laid  down  in  the  principal  case  ia,  ''Hhat  if  a  trust 
directs  the  land  to  he  sold  for  the  payment  of  debts  generally,  the 
purchaser  is  not  bound  to  see  that  the  money  be  rightly  applied  ;^^  [If 
the  trust  is  generally  to  pay  debts,  the  purchaser  need  not  see  to 
the  application  of  the  purchase  money:  Potter  v.  Gardner,  12 
Wheat.  498,  Hauser  v.  Shore,  5  Ired.  Eq.  357;  Goodrich!'.  Proctor, 
1  Gray,  579;  Laurens  v.  Lucas,  6  Rich.  Eq.  217,]  and  it  was,  for 
the  tirst  time,  there  decided,  ^^that  it  makes  no  difference  tvhether 
lands  are  given  to  be  sold  for  the  payment  of  debts  or  are  only  charged 
with  such  payment. 

The  principle  upon  which  this  rule  proceeds  appears  to  be  this  : 
that,  as  it  cannot  be  presumed  that  the  settlor  or  testator  could  ex- 
pect a  trust  of  so  general  and  unlimited  a  nature  to  be  undertaken 
by  a  purchaser,  it  is  to  be  implied  that  it  was  the  intention  of  the 
settlor  or  testator  that  the  purchaser  should  be  exempt  from  the 
necessity  of  seeing  to  the  application  of  the  purchase- money:  Wil- 
liamson V.  Curtis,  3  Bro.  C.  C.  90;  Smith  v.  Guy  on,  1  Bro.  C.  C. 
180,  and  Mr.  Belt's  note;  Balfour  v.  Wetland,  10  Ves.  151;  Shaw 
V.  Bonder,  1  Kee.  559;  Hardwicke  v.  Mynd,  1  Anst.  109;  Barker  v. 
Duke  of  Devon,  3  Mer.  310;  Robinson  v.  Lowater,  17  Beav.  592;  5 
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De  G.  Mac.  &  G.  272;  Dundas  v.  Blake,  11  Ir.  Eq.  Eep.  138,  156; 
Dowling  v.  Hudson,  17  Beav.  248;  Stoi^ry  v.  Walsh,  18  Beav.  559; 
Glynn  v.  Locke,  3  Dru.  &  W.  11,  22;  Ford  v.  Ryan,  4  Ir.  Ch.  Rep, 
342. 

The  rule  also  is  applicable  where  the  trust  is  for  the  pay- 

[  *  84]  ment  of  a  particular  debt,  and  of  the  *  testator^ s  other  debts: 

Robinson  v.  Lowater,  17  Beav.  592;  5De.  G.  Mac.  &  C.  272. 

So,  also,  where  there  is  a  trust  or  charge  for  the  general  payment 
of  debts,  as  well  as  for  the  payment  of  legacies,  the  purchaser  will 
not  be  obliged  to  see  to  the  application  of  the  purchase  money; 
[Dewey  v.  Buggies,  25  N.  J.  Eq.  35;  Sims.  v.  Lively,  14  B.  Mon. 
435,  Andrews  v.  Sparhawk,  13  Pick.  393,]  for,  as  Lord  Thurlow  ob- 
served, in  Jebb  v.  Abbott  (cited  by  Mr.  Butler  in  his  note  on  Co.  Litt. 
290,  6),  he  cannot  be  expected  to  see  to  the  discharge  of  legacies, 
which  cannot  be  paid  till  after  the  debts.  See  also  Beynon  v.  Gol- 
lins,  cited  also  by  Mr.  Butler  in  the  same  note;  Rogers  v.  Skilli- 
corne,  Amb.  188;  Walker  v.  Flamstead,  2  Ld.-  Ken.  2nd  part,  57; 
Doubling  v.  Hudson,  17  Beav.  248. 

The  rule  is  also  applicable  where  there  is  a  devise  or  charge  for 
the  general  payment  of  debts  and  annuities.  See  Page  v.  Adam,  4 
Beav.  269;  there  a  testator  gave  his  real  and  personal  estate  to  A. 
subject  to  the  payment  of  his  debts  and  certain  annuities.  It  was 
argued,  upon  the  authority  of  a  dictum  in  the  principal  case,  that 
annuity  legacies  charged  upon  land  were  dififerent  from  other  lega- 
cies, inasmuch  as  it  was  intended  that  they  should  continue  a 
charge  upon  the  land.  However,  Lord  Langdale,  M.  B.,  held  that 
A.  could  make  a  good  title  to  the  real  estate  without  the  concur- 
rence of  the  annuitants,  and  that  a  purchaser  from  A.  was  not 
bound  to  see  to  the  application  of  the  purchase-money.  "When," 
observes  his  Lordship,  "an  annuity  is  charged  on  land,  and  there 
is  no  devise  for  the  payment  of  debts,  and  no  general  charge  of 
debts,  it  must  be  deemed  that  the  land  was  intended  to  be  a  constant 
and  subsisting  security  for  the  payment  of  the  annuity.  But  in  the 
case  of  Elliot  v.  Merryman,  where  an  expression  to  that  effect  is  used, 
it  was  not  considered,  and  the  case  did  not  require  it  to  be  consid- 
ered, whether,  in  a  case  in  which  both  debts  and  annuities  were 
charged,  the  lands  would  be  charged  with  the  annuities  in  the 
hands  of  a  purchaser  from  the  person  whose  duty  it  was  to  sell  for 
payment  of  debts;  and  the  opinion  of  Lord  Eldon,  as  stated  in  the 
note  to  Jenkins  v.  Hiles,  6  Ves.  654,  n.,  is,  'that  where  a  man  by 
deed  or  will  charges  or  orders  an  estate  to  be  sold  for  payment  of 
debts  generally,  and  then  makes  specific  dispositions,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase- money.  It 
is  just  the  same  asjf  the  specific  bequests  were  out  of  the  will.' 
Seeing  no  reason  to  differ  from  this  opinion,  and  conceiving  that  an 
annuity  legacy  charged  on  the  estate  is,  in  the  sense  here  used,  a 
specific  disposition,  subject  to  the  payment  of  debts,  I  do  not  think 
that  the  rule  ought  to  be  departed  from  by  reason  of  the  nature  of 
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the  legacy,"     See  Johnson  v.   Kennett,   3  My.  &  K.  624; 
Eland  v.  *  Eland,  1  Beav.  235;  S.  C,  4  My.  &  Cr.  420.       [  *85  ] 

Where  there  is  a  trust  or  charge  for  payments  of  debts  gen- 
erally and  legacies,  a  purchaser,  even  after  the  debts  have  been  paid, 
and  he  is  aware  of  their  having  been  paid,  will  not,  inasmuch  as  the 
rule  is  applicable  to  the  state  of  things  at  the  death  of  the  testator, 
be  liable  to  see  to  the  application  of  the  purchase-money  in  pay- 
ment of  the  legacies.  See  Johnson  v.  Kennett,  3  My.  &  K.  624. 
[The  purchaser  will  not  be  protected  if  he  had  any  notice  of  an  in- 
tention to  misapply  the  purchase  money:  Shaw  v.  Spencer,  100 
Mass.  388;  Williamson  v.  Morton,  2  Md.  Ch.  94;  Clyde  v.  Simpson, 
4  Ohio  St.  445.]  There  the  testator,  subject  to  his(  debts  and  lega- 
cies, gave  all  his  real  and  personal  estate  to  his  son  absolutely,  and 
the  son  thus  became  trustee  for  payment  of  debts  and  legacies,  but 
subject  to  the  charge,  he  was  owner.  The  estate  was  then  settled 
by  the  son,  who  afterwards  sold  it.  Lord  Lyndhurst,  in  reversing 
the  decision  of  Sir-  L.  Shadwell,  V.-C,  observed,  that  it  was  said 
that  the  debts  having  been  paid,  and  paid  out  of  the  personal 
estate,  and  nothing  remaining  but  the  legacies,  the  case  fell  within 
the  general  rule  applicable  to  cases  where  legacies  alone  were 
charged  upon  the  real  estate.  He  found  no  authority  for  such  a 
proposition;  the  rule  applied  to  the  state  of  things  at  the  death  of 
the  testator;  and  if  the  debts  were  afterwards  paid,  and  the  lega- 
cies alone  left  as  a  charge,  that  circumstance  did  not  vary  the  gen- 
eral rule.  In  Eland  v.  Eland,  4  My.  &  Cr.  429,  Lord  Cottenham, 
speaking  of  the  rule,  as  laid  down  by  Lord  Lyndhurst,  says:  "I 
entirely  concur  in  that  opinion,  otherwise  the  mortgagee  must 
in  every  case  in  which  there  is  a  charge  of  legacies,  ascertain 
whether  the  debts  have  been  paid  or  not."  See  also  Page  v.  Adam, 
4  Beav.  269. 

In  Forbes  v.  Peacock,  1  Ph.  717,  the  testator  charged  his  real  es- 
tate with  the  payment  of  his  debts,  and  directed  it  to  be  sold  (but 
without  saying  by  whom)  upon  the  death  of  his  wife,  who  was  ten- 
ant for  life,  if  not  sooner  disposed  of,  and  the  proceeds,  with  the 
residue  of  his  personal  estate,  to  be  divided  among  certain  of  his 
relations.  The  executors  being  thus  empowered  to  sell  the  real  es- 
tate, the  surviving  executor  entered  into  a  contract  for  that  purpose 
with  the  defendant.  Soon  after  the  death  of  the  widow  (twenty- 
five  years  having  elapsed  since  the  testator's  death),  the  defendant, 
by  his  solicitor,  inquired  whether  there  were  any  debts  due  from 
the  estate  which  remained  unsatisfied;  and,  if  not,  whether  the 
cestuis  que  trust  would  give  authority  to  sell.  To  this  question  no 
answer  was  returned.  Sir  L.  Shadwell,  V.-C,  was  of  opinion  that 
this,  under  the  circumstances,  amounted  to  notice  to  the  purchaser 
that  the  debts  were  paid,  and  that  he  was  therefore  bound  to  see 
that  the  purchase-money  was  properly  applied.  See  12 
Sim.  528.  It  followed,  that  the  *  concurrence  of  the  cestuis  [  *  86  ] 
que  trust  was  necessary  to  enable  the  purchaser  to  make  a 
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good  title.  Lord  Lyndhurst  reversed  the  decision  of  the  Vice- Chan- 
cellor. "  The  estate,"  said  his  Lordship,  "  being  charged  in  the  lirst 
instance  with  the  payment  of  debts,  the  defendant  was  not  bound,  ac- 
cording to  the  general  rule,  to  see  to  the  application  of  the  pur- 
chase-money  But  assuming  that  the  facts  relied  upon 

in  this  case  amount  to  notice  that  the  debts  had  been  paid,  yet,  as  the 
executor  had  authority  sell,  not  only  for  the  payment  of  debts,  but 
also  for  the  purpose  of  distribution  among  the  residuary  legatees, 
this  would  not  afford  any  inference  that  the  executor  was  commit- 
ting a  breach  of  trust  in  selling  the  estate,  or  that  he  was  not  per- 
forming what  his  duty  required.  The  case,  then,  comes  to  this:  if 
authority  is  given  to  sell  for  the  paymeut  of  debts  and  legacies,  and 
the  purchaser  knows  that  the  debts  are  paid,  is  he  bound  to  see  to 
the  application  of  the  purchase- money?  I  apprehend  not.  In  the 
case  of  Johnson  v.  Kennett,  where  it  was  contended  that  the  rule  did 
not  apply,  because  the  debts  had  been  paid  before  the  sale  took 
place,  I  held  that  the  rule  had  reference  to  the  death  of  the  testator; 
and,  therefore,  that  even  supposing  the  debts  were  paid  before  the 
sale  took  place,  and  that  the  legacies  alone  remained  as  a  charge, 
that  circumstance  would  not  vary  the  general  rule." 

In  a  note  by  the  learned  reporter  appended  to  Forbes  v.  Peacock 
(1  Ph.  722),  he  says:  "  If,  notwithstanding  this  decision,  it  should 
still  be  inferred  from  the  terms  of  the  dictum  in  Johnson  v.  Kennett 
(3  My.  &  K.  624),  that  the  rule  would  not  apply  to  a  case  in  which 
it  should  happen  that  there  were  no  debts  due  at  the  testator's 
death,  and  that  the  purchaser  knew  it,  I  have  the  authority  of  Lord 
Lyndhurst  for  stating  that  he  did  not  intend,  on  that  occasion,  to 
lay  down  any  rule  which  should  govern  such  a  case;  and  that  the 
guarded  and  somewhat  qualified  terms  in  which  the  dictum  is  re- 
ferred to  and  adopted  in  this  case,  were  used  for  the  express  pur- 
pose of  excluding  that  inference."     See  1  Ph.  722,  n. 

Lord  SL  Leonards,  however,  in  a  subsequent  case,  with  reference 
to  what  fell  from  Lord  Lyndhurst  in  Johnson  v.  Kennett  (3  My.  & 
K.  629)  and  Forbes  v.  Peacock  (1  Ph.  717),  and  the  note  of  the 
reporter,  makes  the  following  useful  observations:  "I  cannot  think 
that  a  satisfactory  settlement  of  this  important  point.  The  differ- 
ence is  this: — Lord  Lyndhurst  represents  the  Yice-Chancellor  as 
saying  that  if  there  be  a  general  charge  of  debts  and  legacies,  the 
purchaser  is  absolved  from  seeing  to  the  payment  of  the  legacies  on 
account  of  the  charge  of  debts,  but  if  the  charge  of  debts 
r  *  87  ]  has  been  satisfied,  and  the  *  purchaser  knows  it  has  been 
satisfied,  he  is  then  in  the  same  situation  as  if  there  was  only 
an  original  charge  of  legacies,  and  he  is  bound  to  see  to  the  appli- 
cation of  the  purchase-money;  but  to  this  Lord  Lyndhurst  answer b, 
that  the  rule  is  different,  and  that  if  there  is  a  general  charge  of 
debts,  the  case  must  be  taken  as  it  stood  at  the  death  of  the  testa- 
tor, and  if  there  were  debts  then,  although  they  were  afterwards 
satisfied,  the  purchaser  is  not  liable.  Then  he  says,  as  I  under- 
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stand  by  the  note,  that  he  did  not  mean  to  decide  that  if  there  were 
no  debts  at  the  death  of  the  testator,  the  purchaser  was  not  bound. 
I  cannot,  however,  follow  that  distinction.  The  case  must  stand 
upon  one  of  two  grounds:  either  that  there  are  no  debts  within  the 
knowledge  of  the  purchaser  (and  then  it  is  indifferent  whether 
there  were  no  debts  at  the  death  of  the  testator  or  no  debts  at  the 
time  of  the  purchase)  or  (which  is  more  satisfactory  and  open  to  no 
ambiguity),  on  the  ground  that,  when  a  testator  by  his  will  charges 
his  estate  with  debts  and  legacies,  he  shows  that  he  means  to  en- 
trust his  trustees  with  the  power  of  receiving  the  money,  anticipat- 
ing that  there  will  be  debts,  and  thus  providing  for  the  payment  of 
of  them.  It  is  by  implication  a  declaration  by  the  testator  that  he 
intends  to  entrust  the  trustees  with  the  receipt  and  application  of 
the  money,  and  not  to  throw  any  obligation  at  all  upon  the  pur- 
chaser or  mortgagee.  That  intention  does  not  cease  because  there 
are  no  debts;  it  remains  just  as  much  if  there  are  no  debts,  as  if 
there  are  debts,  because,  the  power  arises  from  the  circumstance 
that  the  debts  are  provided  for,  there  being  in  the  very  creation  of 
the  trust  a  clear  indication  amounting  to  a  declaration  by  the  tes- 
tator that  he  means,  and  the  nature  of  the  trust  shows  that  he 
means,  that  the  trustees  are  alone  to  receive  the  money  and  apply 
it.  In  that  way  all  the  cases  are  reconcilable,  and  all  stand  upon 
one  footing,  viz.,  that  if  a  trust  be  created  for  the  payment  of  debts 
and  legacies  the  purchaser  or  mortgagee  shall  in  no  case  be  bound 
to  see  to  the  application  of  the  money  raised.  This  would  be  a  con- 
sistent rule,  on  which  everybody  would  be  able  to  act,  authorised, 
too,  by  the  words  of  the  testator,  and  drawing  none  of  those  fine 
distinctions  which  embarass  Courts  and  Counsel,  and  lead  to  liti- 
gation; and  it  is  one  to  which  I  shall  adhere  as  long  as  I  sit  in  this 
Court."  Stroughill  v.  Anstey,  1  De  G.  Mac.  &  G.  652.  And  see 
Carlijon  v.  Truscott,  20  L.  R.  Eq.  348. 

With  reference  to  the  ground  upon  which  Lord  Lyndhurst  decided 
the  case  of  Johnson  v.  Kennett^  Lord  St.  Leonards  said  that  it  was 
not  altogether  satisfactory.  "The  son,"  said  his  Lordship, 
"being  absolute  owner  of  the  *  estate,  subject  to  the  debts  [  *  88  ] 
and  legacies,  was  at  liberty  to  settle  it  to  uses  for  himself 
just  as  he  thought  proper,  and  when  he  sold  he  sold  as  owner  as 
well  as  trustee,  and  a  sale  was  no  breach  of  trust;  it  was  a  sale  by 
him  in  his  proper  character,  but  still  subject  in  equity  to  the  pay- 
ment of  the  debts  and  legacies.  He  stood  in  the  same  situation  as 
an  heir-at-law,  who,  being  liable  to  the  testator's  debts,  has  power 
to  dispose  of  the  estate  by  sale,  if  he  thinks  proper,  but  is  bound 
to  apply  the  money  that  he  receives  from  the  sale  in  payment  and 
satisfaction  of  the  debts,  and  this  Court  will  compel  him  to  do  so, 
and  will  not  allow  him  to  divert  the  money  to  other  purposes."  See 
Stroughill  v.  Anstey,  1  De  G.  Mac.  &  G.  650. 

The  liability  to  debts  imposed  by  statute  upon  real  estates  of  de- 
ceased persons  has  not  the  same  operation  as  a  charge  of  debts  by 
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such  persons,  and  a  purchaser  is  still  bound  to  see  to  the  applica- 
tion of  the  purchase-money  in  payment  of  legacies  charged  on  such 
estates  unaccompanied  by  a  general  charge  of  debts.  See  Horn  v. 
Horn,  2  S.  &  S.  448. 

[The  American  rule  is  much  less  strict  regarding  the  application 
of  the  purchase  money,  than  the  English:  Eedheimer  v.  Pyron,  1 
Speer'sEq.  141;  Rutledge  v.  Smith,  1  Bush.  Eq.  283.] 

Where  a  trader  devised  his  estates,  subject  to  the  payment  of 
legacies,  it  was  contended,  that  as  the  real  estate  of  a  trader  was  by 
the  Debts  of  Traders  Act,  47  Geo.  3,  c.  74  (repealed,  and  the  pro- 
visions thereof  enlarged  by  1  Will.  4,  c.  47),  subject  to  debts  gen- 
erally, the  purchaser  was  discharged  fi'om  the  obligation  to  see  that 
his  money  was  applied  in  payment  of  the  legacies,  as  he  would  have 
been  if  the  estate  had  been  charged  by  the  testator  with  payment 
of  his  debts.  However,  Sir  J.  Leach,  V.-C,  held,  that  the  statute 
made  no  difference  in  this  respect.  The  principle  of  this  decision 
applies  to  Lord  Romilly's  Act  (3  &  4  Will.  4,  c.  104),  which  makes 
the  real  estates  of  all  persons,  who  die  after  the  29th  of  August, 
1833,  liable  to  simple  contract  debts.  See  Shaiv  v.  Borrer,  1  Kee, 
566,  577;  Ball  v.  Harris,  4  My.  &  Cr.  268;  Jones  v.  Noyes,  4  Jur. 
N.  S.  1033. 

Where  a  testator  charges  his  land  with  the  payment  of  his  debts 
and  devises  it  to  trustees  upon  trust  for  others,  the  purchaser  is  not 
bound  to  see  to  the  application  of  his  purchase-money;  for,  as  be- 
fore observed,  the  charge  is  equivalent  to  a  trust,  and  the  same 
effect  will  be  given  to  it  by  a  Court  of  equity  as  if  a  direct  devise 
had  been  made  to  trustees  for  payment  of  debts.  Whether  the  ex- 
ecutor alone  can  in  such  cases  sell  will  be  hereafter  discussed;  it  is, 
however,  clear  that  the  devisee  in  trust  and  the  executor  between 
them,  or  a  person  in  which  those  two  characters  are  combined,  may 
sell  and  make  a  good  title  to  the  estate.  In  Shaiu  v.  Borrer,  1  Kee, 
559,  a  testator,  after  commencing  his  will  with  words  amount- 
[  *  89  ]  iog  to  a  charge  of  his  real  estate  with  payment  *of  his  debts, 
devised  an  advowson  to  trustees,  upon  trust  to  present  his 
youngest  son  to  the  living  when  vacant,  and  subject  thereto,  in  trust 
to  sell  and  apply  the  produce  of  the  sale  for  the  special  purposes 
therein  mentioned;  and  he  devised  his  residuary  real  estate,  upon 
certain  trusts,  to  other  trustees  and  appointed  three  executors  (who 
proved  his  will),  one  of  whom  was  his  youngest  son,  and  another, 
one  of  the  trustees  of  the  adowson.  The  personal  estate  being  in- 
sufficient for  the  payment  of  debts,  the  trustees  of  the  advowson, 
one  of  whom  was  an  executor,  at  the  instance  of  the  other  executors, 
contracted  to  sell  the  adowson,  before  any  vacancy  had  occurred  in 
the  living.  In  a  suit  for  specific  performance  by  the  plaintiffs,  the 
trustees  of  the  advowson,  and  the  executors,  against  the  purchaser, 
it  was  held  by  Lord  Langdale,  M.  R.,  that,  the  charge  being  in 
effect  a  devise  of  the  real  estate  in  trust  for  the  payment  of  debts, 
a  good  title  could  be  made  by  the  plaintiffs,  without  the  institution 
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of  a  suit  to  ascertain  the  deficiency  of  the  personal  estate,  and  that 
the  purchaser  was  not  bound  either  to  inquire  whether  other  suffi- 
cient property  ought  first  be  applied  in  payment  of  debts,  or  to  see 
to  the  application  of  the  purchase  money.  "It  seems  clear,"  said 
his  Lordship,  "that  a  charge  of  this  nature  has  been  and  ought  to 
be  treated  as  a  trust,  which  gives  the  creditors  a  priority  over  the 
special  purposes  of  the  devise;  and  no  doubt  is  raised  but  that,  on 
the  application  of  the  creditors,  the  Court  would,  in  a  suit  to  which 
the  executors  were  parties,  compel  the  trustees,  for  special  purposes, 
to  raise  the  money  requisite  for  payment  of  the  debts.  If  so,  is 
there  any  good  reason  to  doubt,  but  that  the  trustees  and  executors 
may  themselves  do  that  which  the  Court  would  compel  them  to  do 
on  the  application  of  the  creditors?" 

Such  charge  of  debts  will  also  authorise  a  mortgage  of  the  estates 
upon  which  they  are  charged.  See  Ball  v.  Harris^  4  My.  &  Cr.  264. 
There  Lord  Cottenham,  approving  of  the  decision  in  Shaiv  v.  BorreVy 
1  Kee.  559,  held,  that  a  charge  by  will  of  real  estates  with  the  pay- 
ment of  debts,  generally,  authorised  a  trustee^  who  was  also  executor, 
to  whom,  after  imposing  that  charge,  the  testator  had  devised  the 
estate,  upon  trusts  for  other  persons,  to  make  a  mortgage  (being  a 
conditional  sale)  of  lands  purchased  under  a  power  and  conveyed  to 
him  upon  the  trusts  of  the  will,  and  exempted  the  mortgagee  from 
liability  to  see  to  the  application  of  the  mortgage  money.  See  also 
Walker  v.  Smallwood,  Amb.  676;  Jenkins  v.  HUes,  6  Ves.  654,  note; 
Bailey  v.  EkinSj  7  Ves.  323;  Dolton  v.  Hezcen,  6  Madd.  9;  Johnson 
V.  Kennett,  3  My.  &  K.  624;  Eland  v.  Eland,  1  Beav.  235; 
4  My.  &  Cr.  430;  Page  v.  Adam,  4  Beav.  *  269;  Forbes  v.  [  *  90  ] 
Peacock,  1  Ph.  717. 

And  where  a  direction  to  executors  to  pay  debts  is  followed  by 
a  devise  of  real  estate  to  the  executors,  either  as  such  or  in  their 
own  names,  and  they  take  the  legal  estate,  and  whether  they  take 
the  beneficial  interest  for  themselves  or  in  trust  for  others,  they  have 
a  power  to  sell  for  payment  of  debts,  and  convey  the  legal  estate, 
and  ordinarily  a  purchaser  is  not  bound  to  inquire  as  to  whether  the 
debts  or  legacies  have  been  paid:  In  re  Tanqueray-Willaume  and 
Landau,  20  Ch.  D.  465,  479. 

A  purchaser  is  not  bound  to  ascertain  how  much  land  it  is 
necessary  to  sell  for  payment  of  debts,  for,  as  observed  by  the  Lord 
Keeper  in  Spalding  v.  Shalmer,  1  Vern.  303,  "if  more  be  sold  than 
is  sufficient  to  pay  the  debts,  that  shall  not  turn  to  the  prejudice  of 
the  purchaser,  for  he  is  not  obliged  to  enter  into  the  account;  and 
the  trustees  cannot  sell  just  so  much  as  is  sufficient  to  pay  the 
debts."     See  also  Thomas  v.  Townsend,  16  Jur.  736. 

Where,  moreover,  lands  are  devised  to  trustees  upon  trust  to 
raise  so  much  money  as  the  personal  estate  shall  fall  deficient  in 
paying  the  testator's  debts  and  legacies,  the  purchaser  is  not  bound 
to  inquire  whether  the  real  estate  is  wanted  or  not.  Secus  if  the 
trustees  have  a  power  merely  to  raise  money  upon  the  deficiency  of 
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the  personal  estate,  for  unless  there  was  a  deficiency  the  power  never 
arose,  and  consequently  the  purchaser  would  take  no  estate  by  the 
supposed  execution  of  it.  See  Culpepper  v.  Aston,  2  Ch.  C.  115, 
223;  Dike  v.  Ricks,  Cro.  Car.  335;  Pierce  v.  Scott,  1  Y.  &  C.  Exch. 
Ca.  257;  Butler's  note  to  Co.  Litt.  290,  b.;  Bird  v.  Fox,  11  Hare, 
40.  [If  it  appears  to  the  purchaser  that  he  is  buying  trust  property, 
he  will  be  put  upon  no  inquiry,  except  to  ascertain  whether  the 
trustee  has  power  to  change  or  vary  the  securities:  Perry  on 
Trusts,  sec.  814] 

In  a  case  where  a  testator,  "in  case  his  personal  estate  should  be 
insufficient  for  the  payment  of  his  debts,"  charged  them  upon  his 
real  estate;  it  was  held  by  Lord  Romilly,  M.  R.,  that  the  executor 
had  an  implied  power  to  sell  and  give  valid  receipts  for  Ihe  pur- 
chase-money, without  showing  the  insufficiency  of  the  personal  estate 
although  thirteen  years  had  elapsed  since  the  testator's  death:  Gree- 
tham  V.  Colton,  34  Beav.  015. 

Where  a  trustee  for  the  sale  of  real  estate,  with  power  to  give 
receipts  and  being  entitled  beneficially  to  a  share  of  the  proceeds  of 
the  sale,  has  judgments  registered  against  him;  it  seems  that  a 
purchaser,  with  notice  of  the  judgments,  may  be  bound  to  see  to  the 
application  of  the  purchase-money  in  payment  of  the  judgments. 
See  Drummond  v.  Tracy,  Johns.  610. 

Where,  however,  a  testator  gave  all  his  real  and  personal  estate 
to  his  daughter  upon  trusts  for  sale  and  conversion,  and  to  hold 
the  proceeds  for  herself  and  two  others  equally  with  the 
[  *  91  ]  usual  receipt  *  clause,  and  appointed  her  executrix;  it  was 
held  by  Sir  W.  Page-Wood,  V.-C,  that  the  daughter  having 
married  and  afterwards  sold  the  land,  could,  with  her  husband's 
concurrence,  efPectually  discharge  the  purchaser,  notwithstanding 
judgments  registered  against  the  husband  between  the  date  of  the 
sale  and  the  completion:  Drummond  v.  Tracy,  Johns.  608. 

The  rule,  that  a  purchaser  is  not  bound,  where  the  debts  are 
charged  generally,  to  see  to  the  application  of  the  purchase-money, 
"  is,"  as  observed  by  Lord  Cottenham,  "  subject  to  this  obvious  ex- 
ception: that,  if  a  purchaser  or  mortgagee  is  a  party  to  a  breach  of 
trust,  it  can  afford  him  no  protection.  One  obvious  example  is 
where  a  devisee  has  a  right  to  sell,  but  he  sells  to  pay  his  own  debt, 
which  is  a  manifest  breach  of  trust,  and  the  party  who  concurs  in 
the  sale  is  aware  or  has  notice  of  the  fact  that  such  is  its  object": 
Eland  v.  Eland,  4  My.  &  Cr.  427.  See  also  Rogers  v.  Skillicorne, 
Ambr.  189;  Watkins  y.  Cheek,  2  S.  &  S.  199;  Burt  y.  Trueman^Q 
Jur.  N.  S.  721;  8  W.  R.  (V.-C.  K.)  635;  Howard  v.  Chaffer,  2  Drew. 
&  Sm.  236;  Stroughill  v.  Anstey,  1  De  G.  Mac.  &  G.  648;  Colyer  v. 
Finch,  5  Ho.  Lo.  Ca.  923.  [If  it  appears  to  the  purchaser  in  any 
way,  that  the  sale  which  is  made  is  a  breach  of  trust,  or  is  made  for 
the  purpose  of  misapplying  the  money,  or  to  secure  a  private  debt 
of  the  trustee,  the  purchaser  will  be  liable  to  the  cestui  que  trust: 
Ashton  V.  Atlantic  Bank,  3  Allen,  219;  Leitch  v.  Wells,  48  Barb.  637; 
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Biogham  v.  Stewart,  13  Minn.  106;  Sturtevant  i\  Jaques,  14  Allen, 
523.] 

Another  example  is  where  the  power  to  sell  the  real  estate  is  only 
in  case  of  a  deficiency  of  the  personal  estate,  and  the  purchaser 
has  notice  that  the  personal  estate  is  ample  and  that  the  debts  have 
been  paid;  for  inasmuch  as  he  has  then  notice  that  what  is  intend- 
ed to  be  done  is  a  breach  of  trust,  he  would  therefore -by  becoming 
a  purchaser  concur  in  such  breach  of  trust,  and  thereby  become  re- 
sponsible: Carlyon  v.  Timscott,  20  L.  K.  Eq.  351.  This  case  is  dis- 
tinguishable from  that  of  Forbes  v.  Peacock  (1  Ph.  717),  ante,  p.  85, 
as  what  Lord  Lyndhurst  there  held  was,  that  where  there  was  a 
power  to  sell  for  payment  of  debts  and  legacies,  then  inasmuch  as, 
if  the  property  was  sold  for  payment  of  debts,  there  was  under  the 
general  rule  an  undoubted  power  to  give  receipts;  the  combining 
of  legacies  with  debts  implied  also  a  power  to  give  receipts  even  if 
the  debts  were  paid. 

The  burthen  of  proving  that  a  mortgagee  or  purchaser  had  such 
notice  lies  upon  a  creditor  of  the  testator  who  impeaches  the  valid- 
ity of  the  mortgage  or  purchase:  Corser  v.  Cartmright,  8  L.  R.  Ch. 
App.  97;  7  L.  R.  Ho.  Lo.  731;  Oram  v.  Richardson,  W.  N.,  27  Jan., 
1877,  p.  13. 

Mere  absence  of  statement  of  the  purpose  for  which  the  money 
obtained  by  the  sale  or  mortgage  is  to  be  used,  will  not  make  the 
purchaser  or  mortgagee  liable,  on  the  ground  of  a  presumed  knowl- 
edge that  the  money  -was  to  be  applied  otherwise  than  for  the  pay- 
ment of  the  testator's  debts.     (lb.) 

*  And  the  fact  that  an  executor,  who  is  also  devisee,  has  [  *  92  ] 
mortgaged  his  private  property  together  with  the  prop- 
erty devised  to  him  charged  with  payment  of  debts,  will  not  raise  a 
presumption  against  him  that  he  was  not  acting  in  the  ordinary 
discharge  of  his  duty  as  executor:  Barrow  v.  Griffith,  13  W.  R.  (V.- 
C.S.)41;  11  Jur.  N.  S.  6. 

Where  however  trustees,  instead  of  selling  under  a  power  in  a 
will,  raise  money  by  mortgage  in  a  manner  not  authorised  by  the 
power,  many  years  after  the  death  of  the  testator,  the  mortgagee 
being  party  to  a  breach  of  trust,  his  security  will  be  invalid.  [See 
Duncan  v.  Jandon,  15  Wallace,  115;  Bayard  v.  Farmers  &  Mechan- 
ics' Bank,  52  Pa.  St.  222;  Baker  v.  Bliss,  39  N.  Y.  70.]  Thus,  in 
Stroughill  v.  Anstey,  1  De  G.  Mac.  &  G.  635,  where  a  testator  by  his 
will,  after  appointing  three  persons  his  executors,  gave  to  them  the 
residue  of  his  personal  estate,  and  directed  them,  or  the  other  trus- 
tees to  be  appointed  under  the  provisions  contained  in  his  will,  to 
stand  possessed  of  his  residuary  personal  estate,  upon  trust  at  such 
time  or  times  as  to  them  should  seem  meet,  to  sell  and  convert  into 
money  all  such  part  thereof  as  should  not  consist  of  money,  and 
invest  the  produce  in  securities,  and  to  stand  possessed  of  the 
same,  upon  trust  thereout  to  pay  his  funeral  expenses  and  debts, 
and  certain  large  legacies  which  .he  specified,  and  to  stand  possess- 
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ed  of  the  residue  for  his  two  sons  equally;  and  the  will  contained  a 
clause  which,  according  to  the  construction  put  upon  it  by  the 
Court,  empowered  the  trustees  to  give  receipts.  Sixteen  jears  after 
the  death  of  the  testator,  the  then  acting  trustees  of  the  will,  who 
were  not  the  executors,  raised  money  upon  a  deposit  of  the  title- 
deeds  of  two  leasehold  houses,  part  of  the  testator's  residuary  es- 
tate. It  was  held  by  Lord  St.  Leonards,  C,  dismissing  a  claim  fil- 
ed by  the  mortgagees  to  enforce  their  securities,  that  inasmuch  as 
the  trusts  of  the  will  showed  a  conversion,  out  and  out,  of  the  tes- 
tator's property,  to  be  absolutely  necessary,  the  trustees  Were  not 
authorised  in  raising  money  by  mortgage.  In  giving  judgment, 
his  Lordship  made  the  following  important  observations  upon  the 
subject,  whether  a  power  of  sale  authorises  a  mortgage:  "  The  first 
question,"  said  his  Lordship,  "is,  whether  a  mortgage  was  or  was 
not  authorised  by  the  trusts  of  this  will.  And  in  addressing  my- 
self to  this  point,  it  ought,  I  think,  to  be  considered,  that  in  a  case 
where  trustees  have  a  legal  estate,  and  are  to  perform  a  particular 
trust  through  the  medium  of  a  sale,  although  a  direction  for  a  sale 
does  not  properly  authorise  a  mortgage,  yet  where  the  circumstan- 
ces would  justify  the  raising  of  the  particular  charge  by  a  mort- 
gage, it  must  be  in  some  measure  in   the  discretion  of  the  Court 

whether  it  will  sanction  that  particular  mode  or  not.  It 
[  *  93  ]  may  be  *the  saving  of  an   estate,  and   the  most  discreet 

thing  that  can  be  done;  and  as  the  legal  estate  would  go, 
and  as  the  purposes  of  the  trust  would  be  satisfied,  I  think  it  im- 
possible for  the  Court  to  lay  down,  that  in  every  case  of  a  trust  for 
sale  to  raise  particular  sums,  a' mortgage  might  not,  under  circum- 
stances, be  justified.  As  a  general  rule,  however,  there  can  be  no 
difficulty  in  saying,  that  a  mortgage  under  a  mere  trust  for  conver- 
sion, out  and  out,  is  not  a  due  execution  of  that  trust;  and  looking 
at  the  nature  of  the  property  in  the  present  case,  which  was  lease- 
hold, and  which,  as  being  varying  property,  would,  as  a  matter  of 
course,  be  directed  to  be  converted  into  money,  where,  under  a  gen- 
eral gift,  it  was  to  go  to  different  parties,  having  different  interests, 
it  is  impossible  to  say  that  this  Court  could  allow  the  property  to 
remain  unconverted  under  an  absolute  trust  for  conversion  out  and 
out;  and  the  trustees  to  deal  with  it,  as  if  it  were  property  that  was 
to  be  enjoyed  in  specie.  In  the  present  instance,  the  trustees  went 
on,  receiving  the  rents,  and  accounting  to  the  persons  who  were  en- 
titled to  the  benefit  of  the  purchase-money  of  the  property  produc- 
ing the  rents;  and  this  was  done  where  the  will  contained  a  trust 
that,  with  all  convenient  speed  after  the  testator's  death,  the  prop- 
erty should  be  converted  out  and  out,  not  simply  for  the  purpose 
of  paying  a  charge,  which  might  be  more  conveniently  raised  by  a 
mortgage,  but  for  the  purpose  of  conversion.  One  of  the  objects  of 
conversion  was  to  pay  debts;  but  there  were  other  and  final  objects 
which  rendered  a  conversion  out  and  out  absolutely  necessar}'; 
namely,  the  dedication  of  the  trust  monies  to  raise  particular  sums 
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according  to  the  testator's  will;  and,  therefore,  to  continue  the  pro- 
perty unconverted  was  to  set  aside  the  testator's  will  instead  of  ex- 
ecuting the  trusts  of  it;  and  if  the  trusts  had  been  properly  exe- 
cuted, the  fraud  which  has  been  perpetrated  could  not  have  taken 
place."  See  also  M'Neillie  v.  Acton,  4  De  G.  Mac.  «fe  G.  744;  Hal- 
denby  v.  Spofforth,  1  Beav.  390;  Raikes  v.  Hall,  cited  1  De  G.  Mac. 
&  G.  646;  Mather  v  Norton,  16  Jur.  309;  21  L.  J.  Ch.  15;  Devaynes 
v.  Noble,  24  Beav.  87;  Colyer  v.  Finch,  5  Ho.  Lo.'  Ca.  923. 

With  reference  to  the  distance  of  time  that  had  elapsed  from  the 
death  of  the  testator  to  the  deposit  of  the  deeds,  his  Lordship  ob- 
served, "  That  people  who  deal  with  trustees  raising  money  at  a  con- 
siderable distance  of  time,  and  without  any  apparent  reason  for  so 
doing,  must  be  considered  as  under  some  obligation  to  inquire,  and 
look  fairly  at  what  they  are  about.  I  do  not  mean  to  encumber  or 
to  lessen  the  security  of  purchasers  or  mortgagees  under  trusts;  but 
if  for  a  great  number  of  years  a  trust,  such  as  that  here, 
*  remains  unperformed,  and  parties  are  found  in  possession  [  *  94  ] 
and  receipt  of  the  rents  of  the  trust  property,  and  then  an 
application  is  made  of  it  without  their  concurrence  by  the  trustees, 
it  may  place  those  who  deal  with  the  trustees  in  a  situation  of  hav- 
ing it  established  that  there  was  a  breach  of  trust,  of  which  they 
ought  to  have  taken  notice:"  Stroughill  v.  Anstey,  1  De  G.  Mac.  & 
G.  654.  See  and  consider  Charlton  v.  Earl  of  Durham,  4  L.  R. 
Ch.  App.  433. 

The  question  as  to  what  period  of  time  is  sufficient  to  raise  a  pre- 
sumption that  debts  have  been  paid,  so  as  to  make  it  the  duty  of  a 
purchaser  to  make  inquiriesjias,  after  some  conflict  of  judicial  opin- 
ion {Sabin  v.  Heape,  27  Beav.  553;  Forbes  v.  Peacock,  12  Sim.  528), 
been  settled  at  the  period  of  twenty  years  from  the  death  of  the  tes- 
tator. "  I  think,"  said  Jessel,  M.  K,  it  is  desirable  that  a  rule  should 
be  laid  down  upon  which  parties  may  act  without  coming  to  a  Court 
of  equity  and  in  my  opinion  the  reasonable  period  is  twenty  years. 
The  reason  why  I  say  twenty  years  is  this:  that  is  the  period  of  lim- 
itation for  a  specialty  debt,  and  we  know  as  a  fact  that  most  land- 
owners owe  mortgage  debts.  It  therefore  seems  reasonable  to  say 
that  after  the  lapse  of  twenty  years,  which  is  sufficient  to  bar  mort- 
gage debts  and  all  other  specialty  debts,  there  is  a  presumption  that 
the  debts  are  paid,  especially  when  you  tind  a  beneficiary  in  the  en- 
joyment of  the  estate — a  circumstance  mentioned  by  Lord  St.  Leon- 
ards in  Stroughill  v.  Anstey  (1  De  G.  Mac.  &  G.  654).  .  .  .  Where 
you  find  a  beneficiary  in  possession,  and  twenty  years  have  elapsed, 
I  think  it  is  fair  to  presume  that  the  debts  have  been  paid,  and  in 
such  a  case  I  think  that  a  purchaser  is  bound  to  inquire:"  In  re 
Tanqueray-  Willaume  and  Landau,  20  Ch.  D.  480;  in  which  case,  as 
ten  years  and  a  half  only  had  elapsed,  it  was  held  that  presumption 
of  payment  of  the  debts  did  not  arise,  and  that  therefore  the  pur- 
chaser not  being  bound  to  make  any  inquiries  as  to  their  payment, 
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a  good  title  might  be  made  by  the  executors,  who  were  also  owners 
of  the  real  property  charged  with  payment  of  debts. 

But  a  mortgagee  in  such  cases  will  be  entitled  to  stand  as  a  cred- 
itor on  the  produce  of  the  estates,  to  the  extent  to  which  the  mort- 
gage money  has  been  promptly  applied:  Devaynes  v.  Robinson,  24 
Beav.  86. 

Another  exception  is,  where  the  purchaser  has  notice  of  a  suit  hav- 
ing been  instituted,  which  takes  the  administration  of  the  estate  out 
of  the  hands  of  the  trustee:  Lloyd  v.  Baldwin^  1  Ves.  173;  WalJcer 
V.  Smalwood,  Amb.  676. 

It  may  be  here  mentioned,  that  a  question  may  arise  of  this  nature: 
assuming  that  trustees  for  sale  have  no  power  to  give  receipts, 
[*95]  *can  they,  by  conditions  of  sale,  compel  a  purchaser  to  be 
satisfied  with  their  receipts  alone  ?  It  seems  that  they  can 
(Groom  v.  Booth,  1  Dr^w.  548),  unless  the  conditions  are  framed  so 
as  to  mislead  the  purchaser  (lb.  p.  565);  or  the  Court  would,  by  en- 
forcing specific  performance,  cause  a  breach  of  trust  (lb.)]  at  all 
events,  it  has  been  held  too  late  to  take  an  objection  to  such  a  con- 
dition on  exceptions,  after  a  decree  for  specific  performance,  and  the 
usual  reference  as  to  title:   Wilkinson  v.  Hartley,  15  Beav.  183. 

The  difficulty  arising  from  the  absence  of  a  receipt  clause  has 
sometimes  been  got  rid  of  by  proceedings  under  the  Leases  and 
Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120;  Carlyon  v.  Trus- 
cott,  20  L.  R.  Eq.  352),  and  sometimes  bv  pavment  of  money  into 
Court  under  the  Trustee  Relief  Acts  (10  &  11  Vict.  c.  96;  12  &  13 
Vict.  c.  74),  (see  Cox  v.  Cox,  1  K.  &  J.  251);  but  the  application  of 
this  relief  to  the  cases  under  consideration  under  the  last-men- 
tioned Acts  is  doubtful;  and  it  has  been  decided  that  the  purchaser 
of  an  estate,  subject  to  a  pecuniary  charge  cannot  avail  himself  of 
those  Acts:  Jn  re  Buckley^ s  TrtLst,  17  Beav.  110. 

2.  Whether  Charges  of  Debts,  Legacies,  or  other  specific  Sums  on 
Real  Estate  give  power  to  the  Executors  or  Devisees  to  Sell.^^ — The 
question  has  been  much  discussed  by  the  decisions  of  the  Court, 
previous  to  legislative  enactments,  which  will  be  afterwards  noticed, 
whether  a  general  charge  of  debts  upon  real  estate  authorises  a  sale 
by  the  executors.  It  is  laid  down  broadly  by  Sir  X.  Shadwell,Y.  C, 
in  Forbes  v.  Peacock,  (12  Sim.  541;  overruled  upon  another  point, 
1  Ph.  717),  that  "if  a  testator  charges  his  real  estate  with  payment 
of  his  debts,  that,  primd  facie,  gives  his  executor  power  to  sell  the 
estate,  and  to  give  a  good  discharge  for  the  purchase-money." 

If  the  learned  Vice- Chancellor  meant,  that  such  a  charge  gave  a 
legal  power  to  the  executors  to  sell,  the  subsequent  authorities 
render  it  necessary  that  his  proposition  should  to  some  extent  be 
modified. 

The  first  case  which  it  is  important  to  notice  is  that  of  Shaw  v. 
Borrer,  1  Keen,  559,  ante,  p.  88.  There,  in  a  will  containing  a 
general  direction  to  pay  debts,  so  expressed  as  to  constitute  a  charge 
164 


ELLIOT  V.  MERRTMAN.  *  96 

on  all  the  testator's  real  estates,  followed  by  a  devise  of  a  particular 
portion  of  the  real  estate  to  trustees  for  a  special  purpose,  and  a 
residuary  devise  of  real  estates  for  other  special  purposes,  no  suit 
had  been  instituted  in  equity  to  ascertain  the  deficiency  of  the  per- 
sonal estate  to  pay  the  debts;  and  the  question  was,  whether  the 
trustees  and  executors  together  could  make  a  title  to  the  pur- 
chaser of  that  part  of  the  real  estate  which  was  devised  to 
*  trustees  for  special  purposes.  It  was  argued,  that  such  a  [  *  96  ] 
sale  could  only  be  effected  under  the  decree  of  a  Court  of 
equity  for  the  administration  of  the  testator's  estate;  but  Lord 
Langdale,  M.  R.,  held  that  a  good  title  could  be  made.  ''It  seems 
to  be  clear,"  said  liis  Lordship,  "that  a  charge  of  this  nature  has 
been,  and  ought  to  be,  treated  as  a  trust,  which  gives  the  creditors 
a  priority  over  the  special  purposes  of  the  devise;  and  no  doubt  is 
raised  but  that,  on^the  application  of  the  creditors,  the  Court  would, 
in  a  suit  to  which  the  executors  were  parties,  compel  the  trustees, 
for  special  purposes,  to  raise  the  money  requisite  for  the  payment 
of  the  debts.  If  so,  is  there  any  good  reason  to  doubt  but  that  the 
ti'ustees  and  executors  may  themselves  do  that  which  the  Court 
would  compel  them  to  do  on  the  application  of  the  creditors  ? 

Shaw  V.  Borrer  was  approved  of  by  Lord  Cottenham  in  the 
case  of  Ball  v.  Harris  (4  My.  &  Cr.  264),  where  ho  held  that  an 
executor  who  was  also  hnistee  of  the  real  estate  for  other  persons, 
there  being  a  general  charge  of  debts,  had  power  to  sell  or  mort- 
gage the  estate.     [Perry  on  Trusts,  Sec.  802-805.] 

Now,  in  the  first  of  these  cases,  it  will  be  observed  that  the  trus- 
tees joined  with  the  executors  in  the  sale;  and,  in  the  second,  that 
the  executor  was  also  trustee,  so  that,  as  no  difficulty  arose  with 
respect  to  the  conveyance  of  the  legal  estate,  a  good  title  could  be 
made;  in  the  first  case,  by  the  trustees  and  exedutors;  and  in  the 
second  case,  by  the  executor,  acting  in  a  double  capacity  alone. 

In  a  subsequent  case,  on  a  bill  for  specific  performance,  it  was 
held  that  where  there  was  a  general  charge  of  debts  the  executor 
had  a  power  to  sell;  but  the  question  whether  the  power  of  sale 
was  legal,  so  as  to  preclude  the  necessity  of  the  party  in  whom  the 
legal  estate  was  vested  (in  that  case  the  heir-at-law)  from  joining 
in  the  conveyance,  was  left  undecided.  See  Gosling  v.  Carter,  1 
Coll.  644.  There  the  testator,  after  giving  a  general  direction  for 
payment  of  his  debts,  gave  and  bequeathed  all  his  real  and  personal 
estate  to  his  wife  for  life,  with  a  direction  to  sell  the  same,  and 
divide  the  proceeds  after  her  decease;  and  he  made  his  wife  and  an- 
other person  executrix  and  executor.  The  executrix  and  executor 
sold  the  real  estate  by  auction;  and  upon  a  bill  filed  by  them  against 
the  purchaser,  it  was  held  by  Sir  J.  L.  Knight-Bruce,  V.-C,  that 
they  had  an  implied  power  to  sell  the  estate  for  payment  of  debts, 
but  that  the  defendent  ought  not  to  be  compelled,  to  complete  the 
purchase  without  a  conveyance  from  the  heir-at-law.  "There  is," 
said  his  Honor,  "an  implied  power  of  sale,  because  the  life  interest 
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of  the  wife  is  subject  to  the  general  charge  for  payment  of 
[  *  97  ]  debts;  therefore,  *in  a  sense,  and  in  a  manner,  there  does 

exist  a  power  of  selling  during  the  lifetime  of  the  wife, 
there  being  debts,  which  fact  is  proved.  And  I  am  of  opinion,  that 
there  is  upon  this  will  an  intention  exhibited,  that  a  sale,  if  made, 
should  be  made  by  the  executors,  or  one  of  them,  and  not  other- 
wise. The  next  question  is,  whether  this  intention  is  expressed  so 
as  to  create  a  legal  power?  in  which  case,  the  concurrence  of  the 
heir-at-law  would  not  be  necessary.  I  am  of  opinion  this  ques- 
tion is  one  of  too  great  nicety  and  difficulty  to  decide  against  the 
purchaser.  If  he  wishes  the  concurrence  of  the  heir  he  must  pay, 
or  not  pay,  for  the  discovery  of  the  heir,  according  to  his  contract. 
Upon  that  I  give  no  opinion.  But  I  think  that  in  this  suit  he  is 
not  to  be  compelled  to  take  the  title  from  the  executor  and  execu- 
trix without  the  concurrence  of  the  heir.  I  decide,  therefore,  with- 
out prejudice  to  the  question,  whether  the  heir  is,  or  is  not,  a  neces- 
sary party  to  the  conveyance,  that  the  executor  and  executrix,  as 
debts  are  admitted  to  have  existed  at  the  time  of  the  sale,  had  power 
to  sell."     And  see  Curtis  v.  Fulbrook,  8  Hare,  25,  278. 

The  question  was  next  considered  at  law  in  the  case  of  Doe  d. 
Jones  V.  Hughes,  6  Exch.  223;  there  a  testator,  after  charging  all 
his  real  and  personal  estate  with  his  debts,  funeral  and  testamentary 
expenses,  and  a  legacy  therein  mentioned,  subject  thereto,  gave  and 
devised  the  rents  and  profits  of  all  his  messuages,  farms,  and  lands, 
except  his  Bala  Houses,  to  his  wife  for  life,  with  remainder  over  to 
another  person  in  fee.  And  he  also  bequeathed  to  his  wife  the  whole 
of  his  personal  estates,  and  appointed  her  sole  executrix.  It  was 
held  by  the  Co  art  of  Exchequer  that  the  executrix  had  no  implied 
power  to  sell  or  mortgage  the  Bala  Houses  (which  descended  to  the 
heir)  for  the  payment  either  of  the  debts  or  of  the  funeral  or  tes- 
tamentary expenses  or  legacy.  "Upon  the  argument  of  this  case," 
said  Parke,  B.,  ''the  several  authorities  upon  the  subject  were  brought 
before  us;  and  it  was  contended  on  behalf  of  the  defendant,  that  the 
effect  of  a  charge  of  the  real  estates  with  debts  was  to  give  to  the 
executrix  an  implied  power  of  sale.  But  upon  a  due  consideration 
of  all  the  cases,  it  is  perfectly  clear  that  not  one  of  them  bears  out 
that  proposition.  One  class  of  cases  shows,  that  by  a  devise  to 
trustees  of  the  real  estate  charged  with  the  testator's  debts,  the 
trustees  have  thereby  imposed  upon  them  the  duty  of  raising  money 
to  pay  those  debts;  for,  as  the  estate  is  given  to  them,  they  can, 
through  the  means  of  the  estate,  raise  money  for  the  payment  of 
those  debts.     Another  class  of  cases  decides,  that  if  from  the  whole 

purview  of  the  will  it  appears  to  have  been  the  intention  of 
[*98]  the  testator  that  *  his  real  estate  should  be  sold,  and  the 

proceeds  of  thert  real  estate  are  to  be  distributed  for  the 

purpose  for  which  it  is  given,  which  the  executors  alone  by  law  could 

perform,  then  there  is  an  implied  power  given  them  by  the  will  to 

sell  the  estate;  and  that  the  executor  who  is  to  distribute  the  money 
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is  to  sell  the  estate.  Several  cases  were  cited  which  confirm  this 
proposition,  and  amongst  them  is  that  of  Forbes  v.  Peacock,  (12 
Sim.  541).  But  upon  looking  through  the  cases,  not  a  single 
authority  is  to  be  found  which  says,  that  a  simple  charge  of  the 
estate  with  the  payment  of  the  debts  does  more  than  make  a  charge 
upon  the  estate  in  the  hands  of  the  devisee,  if  the  estate  is  devised, 
or  upon  the  estate  in  the  hands  of  the  heir-at-law,  if  the  estate 
devolves  upon  him  by  the  law  of  inheritance  ....  The  estate 
is  only  subjected  in  the  hands  of  the  heir-at-law  to  a  charge  for 
funeral  and  testamentary  expenses,  and  the  charges  attending  the 
proof  of  the  will,  which  the  executrix  must  enforce  through  the 
medium  of  a  Court  of  Equity;  and  we  therefore  think  the  executrix 
had  no  power  to  sell  or  mortgage  the  estate.  It  is  not  within  the 
principle  of  any  of  the  cases  in  which  it  has  been  held  there  is  an 
implied  power  of  sale  or  mortgage."  See  also  Kenrick  v.  Lord 
Beauclerk,  3  B.  &  P.  175;  Doe  v.  Claridge,  6  C.  B.  641. 

The  next  case  to  be  noticed  (apparently  conflicting  with  Doe  d. 
Jones  Y.  Hughes,)  is  the  case  of  Robinson  v.  Lowater  (17  Beav.  532): 
there. a  testator  devised  some  messuages  in  Rutland  Place  to  his 
daughter  Elizabeth  (since  deceased)  for  life,  with  remainder  to  all 
her  children  living  at  her  decease,  and  two  closes  in  Sandfield  to  his 
son  Richard  for  life,  with  remainder  to  the  use  of  his  children  who 
should  be  living  at  his  decease,  as  tenants  in  common,  with  a 
limitation  over  in  the  event  of  that  remainder  not  taking  effect.  And 
he  devised  his  estate  at  Arnold  to  his  son  Richard  in  fee  charged  with 
the  payment  of  the  sum  of  200Z.  due  on  mortgage  of  his  messuages 
devised  to  his  daughter  Elizabeth,  and  of  the  legacies  therein 
mentioned,  and  with  and  to  the  payment  of  his  debts,  and  funeral 
and  testamentary  expenses.  But  if  his  premises  at  Arnold  should 
not  be  sufficient  for  that  purpose,  then  he  charged  his  closes  at 
Sandfield  with  the  payment  of  such  deficiency;  and  he  appointed 
his  son  Richard  sole  executor  of  his  will.  The  testator  by  a  codicil 
revoked  the  devise  of  the  Arnold  property  to  his  son  Richard.  The 
will  was  proved  by  the  executor,  who  exhausted  the  personal  estates 
in  payment  of  debts,  except  the  mortgage  debt  charged  on  Rutland 
Place.  The  executor'  also  sold  the  two  closes  in  Sandfield  to  Na- 
thaniel Sulley  {in  whom  the  legal  estate  in  fee  simple  was 
vested  as  a  trustee  for  the  testator  *  and  his  heirs. )  The  [  *  99  ] 
purchaser  had  notice  of  the  will.  The  defendant  Lowater 
derived  his  title  to  Sanfield  from  Nathaniel  Sulley.  The  plaintiffs, 
the  children  of  the  testator's  daughter  Elizabeth,  filed  a  bill,  in- 
si'sting  that  the  Sandfield  property  was  still  liable  in  the  hands  of 
the  defendant  Lowater  to  pay  off  the  mortgage  on  the  Rutland 
Place  property,  which  still  remained  unpaid.  The  bill  however  was 
dismissed  by  Sir  John  Romilly,  M.R.,  with  costs.  "The  case  of 
Doe  d.  Jones  v.  Hughes  (6'  Exch.  223), "  said  his  Honor,  "  is  relied 
upon  to  show,  that  the  executor  could  not  make  a  good  title  to  sell, 
and  had  no  authority  to  sell  vested  in  him.     I  find  it  difficult  to 
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reconcile  the  decision  in  that  case  with  the  numerous  authorities  to 
be  found  on  this  subject  in  Chancery;  amongst  which  I  may  refer 
to  Ball  Y.  Harris  (4  My.  &  Or.  264),  where  Lord  Cottenham  observes, 
that  a  charge  of  debts  is  equivalent  to  a  trust  to  sell  so  much  as  may 
be  sufficient  to  pay  them;  Forbes  v.  Peacock  (12  Sim.  541),  which, 
on  this  point,  is  not  affected  by  the  reversal  of  the  decision  (1  Ph. 
717),  and  to  the  case  of  Gosling  v.  Carter  (1  Coll.  644). 

"Before  the  case  in  the  Exchequer,  I  had  considered  the  law  to 
be,  that  a  charge  of  debts  on  an  estate  devised,  gave  the  executors, 
an  implied  power  of  sale,  because,  to  use  the  expression  of  Sir  J. 
Leach,  in  Bentham  v.  Wiltshire  (4  Madd.  49),  the  power  to  sell  is 
'implied,  from  the  produce  having  to  pass  through  their  hands  in 
the  execution  of  their  office,  as  in  the  payment  of  debts  or  legacies.' 
I  am  of  opinion,  therefore,  that  a  good  title  was  made  to  the  pur- 
chaser Nathaniel  Sulley,  and  that  the  defendants  claiming  under 
him  are  entitled  to  hold  it,  discharged  from  all  claims  in  favour  of 
the  plaintiffs."  This  decision  upon  appeal  was  affirmed  by  the 
Lords  Justices  (5  De  G.  Mac.  &  G.  272).  During  the  argument 
the  Lord  Justice  Knight-Bruce,  with  reference  to  Doe  d.  Jones  v. 
Hughes  (6  Exch.  233),  put  the  following  pertinent  question:  "Does 
that  case  deal  with  anything  beyond  the  question  of  the  legal  es- 
tate f  Can  it  govern  the  present,  which  is  an  application  to  a  Court 
of  equity  to  give  effect  to  a  charge?"  Again,  Lord  Justice  Turner 
asked:  "Does  a  charge  of  debts  amount  to  a  direction  to  institute 
a  Chancery  suit  ?  Would  not  that  consequence  follow  from  holding 
that  the  executor  could  not  sell  ?"  In  giving  judgment,  Lord  Jus- 
tice Turner  made  the  following  observations:  "The  question  is, 
how  and  by  whom  the  money  was  to  be  raised.  The  purpose  for 
which  it  was  to  be  raised  being  to  pay  debts,  it  must  have  been  in 
the  contemplation  of  the  testator  that  it  would  have   to  be  raised 

immediately,  but  no  power  is  given  to  the  devisees  to  raise 
[  *  100  ]  it;  and  the  will  *  containing  a  devise  of  a  life  estate  with 

contingent  remainders  over,  it  is  impossible  that,  during 
the  subsistence  of  these  contingent  remainders,  the  devisees  could 
themselves  raise  it.  On  the  face  of  this  will,  therefore,  it  was  not 
the  intention  of  the  testator  that  the  money  ^ould  be  raised  by  the 
devisees.  Then  who  was  to  raise  it  ?  Surely  the  persons  who  would 
have  to  apply  the  fund.  It  seems  to  me,  therefore,  upon  the  whole 
scope  of  this  will,  without  reference  to  the  cases  decided  upon  the 
subject,  that  in  this  case,  at  least,  it  was  the  intention  of  the  testa- 
tor that  the  money  should  be  raised  by  the  executor;  and  if  by  the 
executor,  then  the  executor  must  be  considered  as  invested  with  all 
the  powers  necessary  to  raise  it.  I  think  there  is  abundant  reason 
for  the  conclusion  at  which  the  Master  of  the  Rolls  has  arrived  in 
this  case."  See  also  Eidsforth  v.  Armstead,  2  K.  &  J.  333;  Ogden 
v:  Lowry,  25  L.  J.  (Ch.)  N.  S.  198. 

In  Wrigley  v.  Sykes^  21  Beav.  337,  a  testator  ordered  all  his  debts, 
funeral  and  testamentary  expenses,  and  legacies   "  to  be  paid  and 
168 


ELLIOT  V.  MERRY  MAN.  *  101 

discharged  out  of  his  real  and  personal  estate."  He  then  devised 
certain  freehold  messuages  to  trustees  for  a  term  of  500  years,  upon 
the  trusts  thereinafter  mentioned,  and  subject  thereto  to  his  live 
sons  in  fee,  as  tenants  in  common,  upon  condition  that  they  should 
pay,  in  equal  shares,  certain  specified  legacies  and  annuities,  and 
also  all  his  mortgage  and  other  debts.  The  trusts  of  the  term  of 
500  years  were  declared  to  be,  that  if  any  of  the  sons  should,  thirty 
days  after  demand,  refuse  to  pay  his  proportion  of  the  legacies,  an- 
nuities, mortgage  and  oihet  debts,  the  trustees  should,  out  of  the 
rents  of  the  share  of  such  son,  levy  such  sums  unpaid,  and  all  costs; 
and  he  appointed  his  five  sons  executors.  Thirty- three  years  after 
the  death  of  the  testator,  the  surviving  executors  sold  the  estate,  as 
they  alleged,  to  pay  the  debts.  Sir  John  Romilly^  M.  E.,  held  that 
they  had  power  to  sell,  and  decreed  a  specific  performance  against 
the  purchaser.  "  I  do  no  think,"  said  his  Honor,  "that  the  creation 
of  the  term,  which  has  a  distinct  and  specified  object,  supersedes 
the  general  charge  for  payment  of  debts;  which,  in  my  opinion, 
gives  the  executors  a  power  of  selling  the  estate  for  payment  of 
debts.  And  in  that  view  of  the  case,  I  am  of  opinion,  that  this  is  a 
valid  contract.  It  is  very  true  that  the  Court  will  not  compel  a 
person  to  take  a  doubtful  title;  but  if  the  Court  is  of  opinion,  upon 
due  consideration  of  the  question  of  law,  that  the  title  is  good,  the 
Court  is  bound  so  to  hold,  and  it  cannot,  in  my  opinion,  decline  to 
do  so  because  it  is  possible  that  when  the  case  arises  between  the 
parties  some  other  Court  may  come  to  an  opposite  or  con- 
trary conclusion;  *  and  therefore,  I  am  of  opinion,  that  I  [  *101  ] 
am  right,  in  this  case,  in  compelling  the  purchaser  to  take 
what,  in  my  opinion,  is  not  a  doubtful  title.  /  shall  certainly  se- 
cure to  the  purchaser,  as  far  as  it  is  competent  for  the  Court  to  do  so, 
a  good  legal  estate  when  the  conveyance  is  made ;  but  as  I  am  of 
opinion  that  the  executors  had  power  to  enter  into  the  contract, 
which  is  not  disputed,  and  as,  in  my  opinion,  the  title  is  good,  I 
must  decree  specific  performance."  See  also  Sabin  v.  Heape,  27 
Beav.  553;  Bolton  v.  Stannard,  6  W.  R.  (M.  R.)  570;  Greetham  v. 
Colton,  34  Beav.615;  11  Jur.  N.  S.  818. 

The  conclusion  whidi  may  be  drawn  from  these  cases,  seems  to 
be  this,  that  where  there  is  a  general  charge  of  debts  upon  real 
estate,  the  executors  have  in  equity  an  implied  power  to  sell  it,  and 
they  alone  can  give  a  valid  receipt  for  the  purchase  money,  but  as 
they  do  not  take  by  implication  a  legal  power  to  sell,  and  cannot 
therefore  convey  the  legal  estate,  {Doe  d.  Jones  v.  Hughes,  6  Exch. 
223,)  the  persons  in  whom  it  is  vested  (if  it  be  not  already  in  the 
executors  by  devise  or  otherwise;  In  re  Tanqueray-Willaume  and 
Landau,  20  Ch.  D.  465,  479)  must  concur  with  them  in  the  con- 
•veyance.  This  conclusion  reconciles  all  the  cases  in  equity  with 
the  apparently  conflicting  authority  of  Doe  d.  Jones  v.  Hughes  (6 
Exch.  223).  See  also  Hodkinson  v.  Quinn,  1  J.  &  H.  303,  309; 
Hooper  v.  Strutton,  12  W.  R.  (V.  C.  S.)  367.     Where  the  person  in 

169 


*  102  ELLIOT  V.  MERRYMAN. 

whom  the  legal  estate  is  vested  is  under  any  disability  cr  refuses  to 
concur,  recourse  has  been  had  to  the  provisions  of  the  Trustee  Acts, 
1850  and  1852,  Dart.  V.  &  P.  618,  5th  ed.;  and  see  now  47  &  48 
Vict.  c.  61,  s.  14. 

The  opinion  among  conveyancers,  nevertheless,  appears  to  be, 
that  where,  subject  to  a  charge  of  debts,  an  estate  is  devised  to  per- 
sons either  beneficially  or  as  trustees  for  special  purposes,  a  sale 
can  be  effected  by  the  devisees  alone;  and  Lord  St.  Leonards,  in 
the  last  edition  of  his  work  on  Vendors  and  Purchasers,  with  refer- 
ence to  the  cases  of  Robinson  vr^owater,  and  Wrigley  v.  Sykes, 
says,  "They  have  introduced  considerable  difficulty  upon  titles,  by 
implying  a  power  of  sale  in  executors  from  a  charge  of  debts,  al- 
though the  estate  is  devised  to  others.  This  is  contrary  to  the 
received  opinion.  It  would  not  be  safe  to  rely  on  the  authority  of 
these  cases."  See  an  article  in  the  "Jurist,"  vol.  ii ,  N.  S.  68. 
Sugd.  V.  &  P.,  13th  ed.  p.  545,  n.  (1).  See  also.  Dart's  V.  &  P. 
618,  619,  620,  621,  5th  ed.;  2  David.  Con.,  299  n.,  985  n.,  999  n., 
3rd  ed. 

We  must  remember,  however,  that  Robinson  v.  Lowater  is  stamped 
with  the  high  authority  of  the  Lords  Justices  of  the  Court  of  Ap- 
peal. See  also  Hamilton  v.  Buckmaster,  3  L.  K.  Eq.  323. 
[  *  102]  *It  is  however  clear  that  where  an  executor  is  also  devisee 
of  an  estate  charged  ivith  pajjment  of  debts,  he  will  be  able 
to  give  a  valid  title  to  it,  as  a  6ond /it/e  purchaser  or  mortgagee 
may  presume  that  ho  is  dealing  with  it  for  the  purpose  of  adminis- 
tration. Such  purchaser  or  mortgagee  therefore  will  not  be  bound 
to  look  to  the  application  of  the  purchase-money.  Corser  v.  Cart- 
wright,  8  L.  K.  Ch.  App.  971;  7  L.  R.  Ho.  Lo.  731,  736;  Colyer  v. 
Finch,  5  Ho.  Lo.  Ca.  922 ;  West  of  England  and  South  Wales  Dis- 
trict Bank  v.  Murch,  23  Ch.  D.  138. 

Where  there  is  an  express  trust  for  sale,  at  a  particular  period 
which  has  arrived,  the  trustees  can  sell,  without  the  concurrence  of 
the  executors,  who  might  previously  have  sold  under  the  implied 
power  arising  from  a  general  charge  of  debts.  See  Hodkinson  v. 
Quinn,  1  J.  &  H.  303;  there  a  testator,  after  a  charge  of  debts,  de- 
vised certain  real  estates,  subject  to  the  payment  of  his  said  debts, 
to  trustees  upon  trusts  for  his  daughters  and  their  families,  and  af 
ter  the  death  of  the  surviving  daughter,  upon  trust  to  sell  with 
power  to  give  receipts,  and  to  apply  the  proceeds  after  satisfying 
all  encumbrances  affecting  the  said  real  estates,  upon  certain  trusts. 
The  daughters  being  both  dead,  it  was  held  on  demurrer  by  Sir. 
W.  Page-Wood,  V.-C.,  that  the  trustees  could  make  a  good  title 
without  the  executors.  "It  would,"  said  his  Honor,  "be  a  very 
serious  conclusion  to  hold  that  this  decision  of  Robinsons.  Lowater, 
has  rendered  it  possible  for  executors  to  sell  after  an  actual  aliena- 
tion by  devisees.  None  of  the  authorities  have  gone  that  length. 
They  decide  only  that  the  executors  have  that  power  .  .  .  Irre- 
spectively of  the  reasons  afforded  by  this  particular  will,  I  should 
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be  inclined  to  hold  generally,  that  any  sale  by  trustees  under  a 
power,  prior  to  an  actual  sale  by  executors,  would  be  effectual.  But 
in  this  will,  even  assuming  that  the  executors  have  a  complete  legal 
power,  when  you  find  it  prescribed  as  the  duty  of  the  trustees  to 
exercise  another  power  at  a  given  period,  for  the  express  purpose 
(among  others)  of  doing  what  the  executors'  power  is  intended  to 
effect  it  follows  that  a  sale  by  the  trustees  must  be  completely  effec- 
tual, and  no  executor  could  afterwards  insist  on  the  right  under  his 
implied  power  to  disturb  that  sale." 

The  law  upon  this  subject  has  been  partially  altered  by  22  k  23 
Vict.  c.  35  (Lord  St.  Leonards'  Act),  passed  ISth  August^  1859,  by 
which  it  is  enacted,  that  "where  by  any  will  which  shall  come  into 
operation  after  the  passing  of  this  Act,  the  testator  shall  have  charged 
his  real  estate,  or  any  specific  portion  thereof,  with  the  payment  of 
his  debts,  or  with  the  payment  of  any  legacy  or  other 
specific  sum  of  money,  and  shall  *have  devised  the  estate  [  *  103  ] 
so  charged  to  any  trustee  or  timstees  for  the  whole  of  his 
estdte  or  interest  therein,  and  shall  not  have  made  any  express 
provision  for  the  raising  of  such  debt,  legacy,  or  sum  of  money  out 
of  such  estate,  it  shall  be  lawful  for  the  said  devisee  or  devisees 
in  trust,  notwithstanding  any  trusts  actually  declared  by  the  tes- 
tator, to  raise  such  debts,  legacy,  or  money  as  aforesaid,  by  a  sale 
and  absolute  disposition  by  public  auction  or  private  contract  of 
the  said  hereditaments  or  any  part  thereof,  or  by  a  mortgage  of 
the  same,  or  partly  in  one  mode  and  partly  in  the  other,  and  any 
deed  or  deeds  of  mortgage  so  executed  may  reserve  such  rate  of  in- 
terest, and  fix  such  period  or  periods  of  repayment,  as  the  person  or 
persons  executing  the  same  shall  think  proper"  (sect.  14). 

The  powers  conferred  by  the  last  section  shall  extend  to  all  and 
every  person  or  persons  in  whom  the  estate  devised  shall  for  the 
time  being  be  vested  by  survivorship,  descent,  or  devise,  or  to  any 
person  or  persons  who  may  be  appointed  under  any  power  in  the 
will,  or  by  the  Court  of  Chancery,  to  succeed  to  the  trusteeship 
vested  in  such  devisee  or  devisees  in  trust  as  aforesaid  (sect.  15). 

If  any  testator  who  shall  have  created  such  a  charge  as  is  described 
in  the  fourteenth  section,  shall  not  have  devised  the  hereditaments 
charged  as  aforesaid  in  such  terms  as  that  his  whole  estate  and  in- 
terest therein  shall  become  vested  in  any  trustee  or  trustees,  the  execu- 
tor or  executors  for  the  time  being  named  in  such  will  (if  any)  shall 
have  the  same  or  the  like  power  of  raising  the  said  monies  as  is 
hereinbefore  vested  in  the  devisee  or  devisees  in  trust  of  the  said 
hereditaments,  and  such  power  shall  from  time  to  time  devolve  to 
and  become  vested  in  the  person  or  persons  (if  anyj  in  whom  the 
executorship  shall  for  the  time  being  be  vested;  but  any  sale  or 
mortgage  under  this  Act  shall  operate  only  on  the  estate  and  inter- 
est, whether  legal  or  equitable,  of  the  testator,  and  shall  not  render 
it  unnecessary  to  get  in  any  outstanding  subsisting  legal  estate 
(sect.  16). 
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Purchasers  or  mortaagees  shall  not  be  bound  to  inquire  whether 
the  powers  conferred  by  sections  fourteen,  fifteen,  and  sixteen  of 
this  Act,  or  either  of  them,  «hall  have  been  duly  and  correctly  ex- 
ercised by  the  person  or  persons  acting  in  virtue  thereof  (sect.  17). 

The  provisions  contained  in  sections  fourteen,  fifteen,  and  six- 
teen, shall  not  in  any  way  prejudice  or  affect  any  sale  or  mortgage 
already  made  or  hereafter  to  be  made,  undefr  or  in  pursuance  of 
any  will  coming  into  operation  before  the  passing  of  this  Act  (13th 
August,  1859) ;  but  the  validity  of  any  such  sale  or  mort- 
[  *  104  ]  gage  shall  be  *  ascertained  and  determined  in  all  respects 
as  if  this  Act  had  not  passed;  and  the  said  several  sections 
shall  not  extend  to  a  devise  to  any  person  or  persons  in  fee  or  in 
tail,  or  for  the  testator's  whole  estate  and  interest  charged  with 
debts  or  legacies,  nor  shall  they  affect  the  power  of  any  such  de  - 
visee  or  devisees  to  sell  or  mortgage  as  he  or  they  may  by  law  now 
do  (sect.  18). 

There  is  no  implied  power  in  administrators,  even  with  the  will 
annexed,  as  in  the  case  of  executors,  to  sell  the  real  estate  for  pay- 
ment of  debts,  nor  is  power  conferred  upon  them  to  do  so  under 
sect.  16  of  22  &  23  Vict.  c.  35.  In  re  Clay  and  Teteley,  16  Ch.  D. 
3;  Ricketts  v.  Leivis,  20  Ch.  D.  745. 

With  reference  to  Lord  St.  Leonard's  Act,  a  learned  writer  ob- 
serves that  the  difficulty  created  by  the  decisions  has  been  removed 
in  two  cases :  1st,  by  giving  a  devisee  of  the  fee,  who  is  a  trustee 
for  totally  foreign  purposes,  a  power  to  sell  or  mortgage  for  the 
satisfaction  of  the  charge  of  debts;  and,  2Qdly,  by  giving  the  exe- 
cutor a  power  to  sell  or  mortgage  when  the  estate  is  cut  up  by  suc- 
cessive limitations  without  the  intervention  of  a  trustee  of  the  legal 
fee.  But  in  cases  where  the  testator  died  before  the  13th  August, 
1859,  or  where  there  is  a  devise,  subject  to  a  charge  of  debts,  to  a 
beneficial  owner  in  fee  or  in  tail,  or  for  all  other  the  testator's  in- 
terest in  the  estate,  the  Act  leaves  this  question  in  the  same  doubt 
and  perplexity  as  before.  No  testator,  then,/ought  to  create  a  charge 
of  debts  upon  his  real  estate,  without  at  the  same  time  expressly 
creating  a  trust  or  power  for  giving  effect  to  the  charge,  and  with- 
out distinctly  pointing  out  the  persons  by  whom  the  trust  or  power 
is  to  be  exercised:  Hayes  and  Jarm.  Cone.  Forms  of  Wills,  by  East- 
wood, p.  467. 

Where  there  are  trustees  upon  trust  to  sell  and  give  receipts  for 
the  proceeds  of  real  estate,  the  concurrence  of  tenants  for  life  of  the 
proceeds  is  not  rendered  necessarv  by  sections  56  and  63  of  the 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  upon  the  sale  by  the 
trustees,  and  even  if  such  concurrence  were  necessary,  the  order  of 
the  Court  would  be  sufficient  to  enable  ,the  trustees  to  sell  without 
joining  the  tenants  for  life,  or  any  of  them,  in  the  conveyance  to 
the  purchaser.  Taylor  v.  Poncia,  25  Ch.  P.  646.  See  also,  In  re 
Earle  and  Webster^s  Contract,  24  Ch.  D.  144. 

As  to  the  consents  of  tenants  for  life  within  the  meaning  of  sec- 
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tions  56  and  63  of  the  Act  of  1882,  see  the  Settled  Land  Act,  1884 
(47  &  48  Vict.  c.  18),  sect.  6;  and  ^s  to  powers  to  be  exercised  only 
with  leave  of  the  Court,  see  lb.,  sect.  7. 

3.  Hotv  far  Real  Estate  in  the  hands  of  an  Alienee  of 
the  Devisee  *  or  Heir-at-Law  is  liable  for  Debts.  J — Real  es-  [  *  105  ] 
tate  in  the  hands  of  an  alienee  of  a  devisee,  or  heir-at-law, 
where  there  has  been  no  charge  of  debts  by  a  testator,  is  discharged 
from  the  debts,  and  the  heir  or  devisee  only  remains  personally 
liable  to  the  extent  of  the  value  of  the  land  alienated.  Richardson 
v.  Horton,  7  Beav.  112;  Spackman\.  Timbrell,S  Sim.  253;  Pmm  v. 
Insall,  1  Mac.  &  G.  449;  Kinderley  v.  Jervis,  22  Beav.  1 ;  Jones  v. 
Noyes,  4  Jur.  N.  S.  1033;  Dilkes  v.  Broadmead,  2  De  G.  F.  &  Jo. 
560;  Htjnes  v.  Redington,  131.  Ch.  R.  206. 

But  though  there  be  no  charge  of  debts,  a  conveyance  to  new  trus- 
tees is  not  such  an  alienation  under  3  Will.  &  M.  c.  14,  s.  7,  as  would 
prevent  the  interests  so  aliened  from  being  affected  by  an  execution 
at  the  suit  of  the  creditors  of  the  devisor:  Coope  v.  Cresswell,  2  L. 
R.  Ch.  App.  112,  122.  . 

A  mortgage,  however,  by  an  equitable  tenant  for  life  under  the 
will  is  such^an  alienation  pro  tanto,  that,  though  the  creditors  might 
proceed  against  the  trustees  and  the  heir,  the  interest  of  the  mort- 
gagee would  be  protected  from  execution.     Ibid. 

And  it  has  been  recently  held  by  the  Lords  Justices,  reversing  the 
decision  of  Hall,  V.-C,  that  an  equitable  mortgage  by  deposit  of  title 
deeds  with  a  memorandum  of  charge,  by  a  devisee,  is  an  alienation 
which  pro  tanto  prevents  a  creditor  of  the  testator  from  subsequently 
obtaining  a  charge  on  the  estate  as  assets  under  3  &  4  Will.  4,  c. 
104.  See  British  Mutual  Investment  Company  v.  Smart,  10  L.  R. 
Ch.  App.  567,  overruling  Carter  v.  Zanders,  2  Drew.  248. 

A  purchaser  from  the  heir  or  devisee  is  not  bound  to  see  to  the 
payment  of  debts  of  the  ancestor  or  testator,  whether  by  specialty  or 
simple  contract  (Higgins  v.  Shaw,  2  Dru.  and  War.  35),  but  if  he 
has  not  paid  the  purchase- money  he  may,  at  the  suit  of  the  creditors 
of  the  testator  or  ancestor,  be  restrained  from  parting  with  it.  Green 
V.  Lowes,  3  Bro.  C.  C.  217. 

Where,  however,  there  is  a  charge  of  debts  u-poii  real  estate,  a  pur- 
chaser from  the  heir  or  devisee,  or  their  alienee,  cannot  safely  com- 
plete without  either  the  concurrence  of  the  executors,  or  without  be- 
ing satisfied  that  all  the  debts  have  been  paid.  See  Storry  v.  Walsh, 
18  Beav.  559;  Hope  v.  Liddell,  21  Beav.  183.  In  Austin  y.  Martin, 
29  Beav.  523,  real  estate  was  devised  to  A.  B.  and  his  heirs  in  trust 
to  sell,  with  power  to  the  trustee  or  trustees  to  give  receipts  for  the 
purchase-money.  A.  B.  was  to  pay  the  debts  and  hol4  the  surplus 
on  certain  trusts,  and  he  was  appointed  sole  executor.  A.  B.  hav- 
ing renounced  and  disclaimed,  it  was  held  by  Sir  J.  Romilly,  M. 
R.,  that  the  heir-at-law,  who  had  taken  out  administration, 
*  could  sell  the  estate  and  give  valid  receipts.  [  *  106  ] 
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4  Liability  of  Purchasers  of  Personal  Estate  from  Executors  or 
Administrators  to  see  to  application  of  the  Purchase-money.^ — How- 
ever personal  estate  may  be  bequeathed,  it  must  be  applied,  iu  the 
first  place,  by  the  executors  for  payment  of  the  debts  of  the  testator, 
in  a  due  course  of  administration.  Upon  the  same  principles,  there- 
fore, by  which  a  purchaser  of  real  estate,  devised  for  the  general  pay- 
ment of  debts,  is  exempted  from  seeing  to  the  application  of  the  pur- 
chase-money, it  is  a  general  rule  that  a  person  who  purchases  or 
takes  a  mortgage  of  leaseholds  or  other  personalty  from  an  executor 
or  administrator  is  not  bound  to  pee  to  the  application  of  the  pur- 
chase money.  "  After  the  sale  is  made,  the  creditors  cannot,"  as  ob- 
served by  the  Master  of  the  Rolls  in  the  principal  case,  *'  break  in 
upon  it.  ^eeBonneyY.  Ridgard,  1  Cox.  145;  Scoftv.  Tyler,  2  Dick. 
725;  Mead  v.  Orrery,  3  Atk.  240;  A7idreiv  v.  Wrigley,  4  Bro.  C.  C. 
125;  M^Leod  v.  Drummond,  17  Ves.  154;  Keanex  Roberts,  4  Madd. 
857;  Ward  v.  Ward,  4  Ir.  Ch.  Rep.  215;  Humble  v.  Bill,  2  Vern. 
444.  The  last-mentioned  case,  however,  was  reversed  in  the  House 
of  Lords,  under  the  name  of  Savage  v.  Humble,  3  Bro.  P.  C.  5,  Toml. 
ed.,  in  the  opinion  of  subsequent  judges  erroneously:  Ewer  v.  Cor- 
bet, 2  P.  Wms.  148;  Andrew  v.  WHgley,  4  Bro.  C.  C.  136. 

The  sale  or  mortgage  of  a  chattel  by  an  executor  will  be  good 
against  both  the  residuary  pecuniary  and  specific  legatees,  as  well 
as  the  creditors  of  the  testator,  whose  remedy,  in  case  of  the  misap- 
plication of  the  money  by  the  executor,  will  not  be  against  the  pur- 
chaser or  mortgagee,  but  against  the  executor;  nor  will  notice  of  the 
will  or  of  the  bequest  contained  in  it  be  prejudicial  to  the  purchaser 
or  mortgagee.  See  Burting  v.  Stonard,  2  P.  Wms.  150;  M^Leod  v. 
Drummond,  17  Ves.  163,  169;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  125; 
Keane  v.  Robarts,  4  Madd.  332,  357 ;  Gray  v.  Johnston,  3  Law  R. 
Ho.  Lo.  1;  Berry  v.  Gibbons,  S  L.  R.  Ch.  App.  747. 

In  Ewer  v.  Corbet,  2  P.  Wms.  148,  one  possessed  of  a  term  for 
years  devised  it  to  A.,  and  died  indebted,  having  madeB.  his  execu- 
tor. The  executor  sold  the  term,  upon  which  the  legatee  of  the  term 
brought  a  bill  against  the  purchaser,  insisting  that,  the  term  being 
bequeathed  to  the  plaintifi*,  the  executor  was  but  a  trustee,  and  that 
the  purchaser  must  have  notice  of  this  trust,  the  term  having  been 
bought  of  the  executor,  and  consequently  must  be  taken  subject  to 
the  trust.  However,  Sir«/.  Jekyll,  M.  R.,  observed,  "I  take 
[  *  107  ]  it  to  have  been  resolved,  and  with  great  reason,  *  that  an  ex- 
ecutor, where  there  are  debts,  may  sell  a  term,  and  the  devisee 
of  the  term  has  no  other  remedy  but  against  the  executor  to  recover 
the  value  thereof,  if  there  be  sufficient  assets  for  the  payment  of 
debts.  As  for  the  notice  of  the  will  and  of  the  devise  of  the  term 
to  a  third  person,  that  is  nothing;  for  every  person  buying  of  an 
executor,  where  he  is  named  executor,  must,  of  necessity,  have  no- 
tice; so  that  if  notice  were  to  be  an  hindrance,  then,  of  consequence, 
no  executor  might  sell.  It  is  not  reasonable  to  put  every  purchaser 
of  a  lease  from  an  executor  to  take  an  account  of  the  testator's  debts, 
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nor  has  he  any  means  to  discover  them.  On  the  contrary,  as  the 
whole  personal  estate  of  the  testator  ^is  liable  to  the  debts,  this  lease 
must  (inter  alia)  of  necessity  be  liable,  and  therefore  may  be  sold 
by  the  executor.  If  equity  were  otherwise,  it  would  be  a  great  hind- 
rance to  the  payment  of  debts  and  legacies,  and  would  lay  an  em- 
bargo upon  all  personal  estates  in  the  hands  of  executors  and  admin- 
istrators, which  would  be  attended  with  great  inconvenience."  See 
also  Humble  v.  Bill,  2  Vern.  445;   Watts  v.  Kancie,  Toth.  77. 

The  fact  that  a  niortgage  of  part  of  the  assets  has  been  made  to 
secure  a  debt  originally  contracted  on  the  personal  security  of  an 
executor,  and  without  reference  to  the  assets,  is  immaterial.  See 
Miles  V.  Durnford,  2  De  G.  Mac.  &  G.  641,  in  which  the  Lord  Jus- 
tices differed  as  to  this  point  from  Sir  R.  T.  Kindersley,  V.-C.  (See 
2  Sim.  N.  S.  234. )  '-The  only  evidence,"  said  Lord  Justice  Knight- 
BrucCy  "is  that  the  advances  were  originally  made  without  security, 
and  that  security  was  afterwards  added.  That  is  a  circumstance 
deserving  attention,  but  it  does  not  go  far.  It  is  not  inconsistent 
with  probability  that  the  advances  were  made  for  a  purpose  for 
which  the  executor  might  properly  hoiirow  as  executor.  I  think  the 
presumption  is  in  favour  of  the  propriety  of  the  transaction,  and 
that  the  plaintiflf  wholly  fails."  See  also  Haynes  v.  Forshaw,  11 
Hare,  93. 

An  executor  or  administrator  may  not  only  pledge  or  mortgage 
the  assets,  but  may  also  give  to  the  mortgagee  of  leaseholds  a 
power  to  sell  and  give  receipts  for  the  purchase-money.  See  Russell 
V.  Plaice,  18  Beav.  21;  and  see  Cruikshank  v.  Duffin,  13  L.  R.  Eq. 
555,  where  a  mortgage  with  a  power  of  sale  by  an  executor  to  a 
Building  Society  was  held  good. 

So  it  has  been  held  that  an  executor  has  power  to  mortgage  lease- 
hold property  of  the  intestate  to  secure  a  sum  due  for  municipal 
rates  partly  accrued  due  during  the  life  of  the  intestate,  and  partly 
afterwards:  Douglas  v.  Douglas,  9  L.  R.  I.  54. 

It  has  been  held  by  Lord  Rom,illy,  M.  R.,  that,  where 
there  *  is  an  express  power  to  mortgage,  the  donee,  as  in-  [  *  108  ] 
cident  to  such  power,  has  authority  to  give  a  power  of  sale 
to  the  mortgagee.  Bridges  v.  Longman,  24  Beav.  27 ;  Cook  v.  Dawson, 
29  Beav.  123,  128,  3  De  G.  F.  k  J.  127;  Leighy.  Lloyd,  2  De  G.  J.  & 
S.  330.  In  re  Chaumer^s  will,  8  L.  R.  Eq.  569;  on  this  point  over- 
ruling Clarke  v.  The  Royal  Panopticon,  4  Drew.  26,  and  Sanders  v. 
Richards,  2  Col.  568.  And,  by  Lord  Cranworth's  Act  (23  &  24 
Vict.  c.  145),  s.  11,  powers  of  sale  were  rendered  incident  to  mort- 
gages. This  enactment  was  repealed  by  the  71st  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
which  makes  (together  with  other  powers)  a  power  of  sale  incident 
to  mortgages  by  deed  under  the  Act  (sect.  19). 

But  where  an  absolute  purchase  is  held,  in  consequence  of  the 
relation  between  the  parties,  to  be  available  as  a  security  only,  the 
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Court  will  not  import  into  the  transaction  a  power  of  sale.  Pearson 
V.  Benson,  28  Beav.  598 ;  and  see  Drake  v.  Williamson,  25  Beav.  622. 

Where  money  was  ordered  by  the  Court  to  be  raised  by  mort- 
gage of  an  infant's  estate  for  payment  of  debts  and  costs,  the  Court 
will,  it  seems,  if  the  mortgagee  requires  it,  authorise  the  insertion 
of  a  power  of  sale  in  the  mortgage  deed:  Selby  v.  Cooling,  23 
Beav.  418. 

So  likewise  an  executor  may  give  to  a  person  to  whom  he  has 
assigned  the  book  debts  of  the  testator  by  way  of  mortgage,  a  power 
of  attorney  to  collect  the  debts  in  his  name.  Earl  of  Vane  v.  Big- 
den,  5  L.  R.  Ch.  App.  663. 

If  there  be  a  specific  legatee  of  a  chattel,  it  is  desirable  to  have 
his  concurrence  to  a  sale  of  it,  as  the  executor  may  have  done  some  act 
amounting  to  an  assent  (Tomlinsony.  Smith,  Rep.  temp.  Finch,  378), 
but  the  difficulty  does  not  arise  when  the  legatee  is  also  executor. 
Cole  y.  Miles,  10  Hare,  179;  Taylor  \.  Hawkins,  S  Ves.  209;  Attor- 
ney-General y.  Potter,  b  Beav.  164 

If  the  executor  or  other  person  who  by  reason  of  a  charge  of 
debts  and  legacies  could  make  a  good  title,  convey  to  the  devisee  or 
other  person  entitled  to  the  property  subject  to  the  charge  by  deed, 
reciting  the  payment  of  the  charge,  out  of  the  personal  estate,  a 
purchaser  from  such  devisee  or  other  person  will  not  be  bound  to 
see  to  the  application  of  the  purchase-money.  Storry  v.  Walsh,  18 
Beav.  559.  See  also  Forshaw  v.  Higginson,  26  L.  J.  N.  S.  Ch.  174, 
8  De  G.  Mac.  &  G.  827. 

Although  an  executor  has  power  to  give  a  person  advancing  money 

to  him  a  lien  on  specific  assets,  he  cannot  enable  a  person  from 

whom  he  obtains  a  loan  to  stand  as  a  creditor  upon  or  to  prove 

against  the  estate  in  competition  with  the  creditors  of  the 

[  *  109  ]  testator.     *  See  Farhall  v.  Farhall,  7  L.  E.  Ch.  App.  123, 

reversing  S.  C,  12  L.  R.  Eq.  98. 

The  Master  of  the  Rolls,  in  the  principal  case,  mentions  two  ex- 
ceptions from  the  rule.  As  to  the  first,  he  observes,  "  that  personal 
estate  may  be  clothed  with  such  a  particular  trust,  that  it  is  possi- 
ble the  Court,  in  some  cases,  may  require  a  purchaser  of  it  to  see 
the  money  rightly  applied."  This  observation  has  been  approved 
of  by  Lord  Kenyon,  M.  R.,  in  Bonney  v.  Bidgard,  4  Bro.  C.  C.  130; 
1  Cox,  145.  See  APLeod  v.  Drummond,  17  Ves.  161,  162;  In  re 
Johnston^ s  Estate,  15  Ir.  Ch.  Rep.  260. 

The  second  exception  from  the  rule,  mentioned  by  the  Master  of 
the  Rolls,  is,  where  xhere  is  a  fraud  in  the  case  on  the  part  of  a 
purchaser  or  mortgagee,  which  fraud  will  be  inferred  in  many  in- 
stances. Thus,  where  an  executor  disposes  of  or  pledges  his  testa- 
tor's assets  in  payment  of  or  as  a  security  for  a  debt  of  his  own,  the 
person  to  whom  they  are  disposed  of  or  pledged  will  take  them 
subject  to  the  claims  of  the  creditors,  specific  and  general  legatees, 
of  the  testator:  thus,  in  Hill  v.  Simpson,  7  Ves.  152,  Simpson,  an 
executor,  immediately  after  the  death  of  his  testatrix,  Mrs.  Smith, 
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transferred  certain  funds  standing  in  the  name  of  John  Smith,  her 
deceased  husband,  to  whom  she  was  executrix,  and  other  funds 
standing  in  her  name  and  in  the  name  of  her  co-executor,  to  MofPatt 
&  Co.,  his  bankers,  as  a  security  for  such  sums  as  he  then  owed,  or 
might  afterwards  owe  them.  Moffatt  &  Co.  denied  that  they  knew, 
or  suspected,  that  the  funds  were  not  at  the  time  of  the  transfer  the 
absolute  property  of  Simpson,  as  executor  or  devisee  of  Mrs.  Smith; 
or  that  they  were  part  of  the  personal  estate  of  John  Smith;  on  the 
contrary,  they  believed  they  were  Simpson's  own  property;  and  ho 
represented  to  them  that  he  was  absolutely  entitled  thereto  subject 
only  to  an  annuity  of  20/.  to  Elizabeth  Smith's  sister  during  her  life, 
and  to  a  few  very  small  legacies:  that  he  had  full  right  to  dispose 
thereof,  and  would  have  disposed  thereof  but  for  the  low  price  of 
the  funds,  which  he  expected  would  rise.  They  also  stated  that  they 
did  not  know  any  of  the  legacies  of  John  Smith  to  the  plaintiffs,  or 
any  other  persons,  were  unpaid.  However,  Sir  W.  Grants  M.  R., 
held  that  the  general  legatees  could  follow  the  funds  transferred  to 
the  bankers.  "  In  this  instance,"  observed  his  Honor,  "the  assign- 
ment was  made  in  less  than  a  month  after  the  death  of  Mrs.  Smith. 
There  is  not,  therefore,  the  least  ground  for  the  presumption  of 
right  acquired  to  the  assets  of  Mr.  or  Mrs.  Smith  by  payments 
made  in  that  short  interval  on  account  of  either  estate.  It 
is  not  pretended  *  it  was  to  satisfy  any  claim  on  either  es-  [  *  1 10  ] 
tate;  for  the  express  purpose  appears  to  have  been  to  se- 
cure a  debt  of  his  own,  which  he  already  owed  to  the  bankers,  and 
other  advances  they  were  to  jnake  by  taking  up  bills  of  his  then  ac- 
tually outstanding.  They  had  distinct  notice,  therefore,  that  the 
money  was  not  to  be  applied  to  any  demand  upon  either  estate; 
but  the  assets  were  to  be  wholly  applied  to  the  private  purpose  of 
the  executor-  Allowing  every  case  to  remain  undisturbed,  does  it 
follow  from  any  that  an  executor  in  the  first  month  after  the  testa- 
tor's death  can  apply  the  assets  in  payment  of  his  own  debt;  and 
that  a  creditor  is  perfectly  safe  in  so  receiving  and  applying  them, 
provided  he  abstains  from  looking  at  the  will,  which  would  show 
the  existence  of  unsatisfied  demands  ?  I  am  for  the  moment  keep- 
ing out  of  sight  the  representation  made  by  Simpson,  and  suppos- 
ing the  question  to  be,  whether  an  executor  may  thus  deal  and  be 
dealt  with;  and  it  is  clear,  no  rule  of  justice  permits,  or  of  conveni- 
ence requires,  that  he  should  have  this  unbounded  power.  Though 
it  may  be  dangerous  at  all  to  restrain  the  power  of  purchasing 
from  him,  what  inconvenience  can  there  be  in  holding,  that  the  as- 
sets, known  to  be  such,  should  not  be  applied  in  any  case  to  the  ex- 
ecutor's debt,  unless  the  creditor  could  be  first  satisfied  of  his  right? 
It  may  be  essential  that  the  executor  should  have  the  power  to  sell 
the  assets;  but  it  is  not  essential  that  he  should  have  the  power  to 
pay  his  own  creditor,  and  it  is  not  just  that  one  man's  property 
should  be  applied  to  the  payment  of  another  man's  debt.  ...  It 
was  gross  negligence  not  to  look  at  the  will,  under  which  alone  a 
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title  could  be  given  to  them.  It  was  not  necessary  to  use  any  exer- 
tion to  obtain  information,  but  merely  not  to  shut  their  eyes  against 
the  information  which,  without  extraordinary  neglect,  they  could 
not  avoid  receiving.  No  transaction  with  executors  can  be  render- 
ed unsafe,  by  holding  that  assets  transferred  under  such  circum 
stances  may  be  followed."  See  also  Haynes  v.  Forshaw,  11  Hare, 
93;  Wilson  v.  Moore,  1  My.  &  K.  337;  Wilson  y.  Leslie,  5  W.  K.  (V.- 
C.  K.)  815;  Bolfe  v.  Gregory,  11  W.  K  (V.-C.  K.)  1016;  Farhall  v. 
Farhall,  1  L.  R.  Eq.  286;  Jones  v.  Stohwasser,  16  Ch.  D.  577. 

A  different  doctrine  appears  to  have  formerly  prevailed  in  Mead 
V.  Orrery,  3  Atk.  235,  aud  Nugent  v.  Gifford,  1  Atk.  463.  The  au- 
thority of  these  cases,  however,  is  weakened,  if  they  are  not  com- 
pletely overruled,  by  Hill  v.  Simpson ;  and  see  Bonney  v.  Ridgard, 

1  Cox,  145,  where  Sir  Lloyd  Kenyon,  M.  E.,  in  commenting  on  Mead 

V.  Lord  Orrery,  says,  that  if  it  had  come  before  him,  he 
[  *  111  ]  should  have  decided  it  in  direct  *  opposition  to  that  au- 
thority. It  may  be  remarked,  however,  that  in  Nugent  v. 
Gifford  the  executor  was  the  sole  residuary  legatee;  and  in  Mead  v. 
Lord  Orrery,  he  was  one  of  of  the  residuary  legatees,  and  his  co-ex- 
ecutors joined  with  him  in  the  assignment.  If,  therefore,  these 
cases  are  rightly  decided,  they  seem  to  establish  that  where  an  ex- 
ecutor is  also  residuary  legatee,  fraud  or  collusion  will  not  neces- 
sarily be  inferred  as  against  the  person  to  whom  he  sells  or  mort- 
gages a  chattel  of  the  testator's  in  payment  of  or  as  a  security  for 
his  own  debt.  See  M^Leod  v.  Drummond,  17  Ves.  163,  164;  Bed- 
ford V.  Woodham,  4  Ves.  40,  note;  Williams  v.  Massy,  15  Ir.  Ch. 
Rep.  47. 

It  is  clear,  that,  in  the  absence  of  fraud  or  collusion,  the  assign- 
ment by  an  executor,  as  a  security  for  his  own  debt,  of  a  chattel  spe- 
cifically bequeathed  to  him,  will  be  good:  Taylor  v.  Hawkins,  8 
Ves.  209. 

A  purchaser,  however,  with  notice  of  the  testator's  debts  being  un- 
paid, will  not  be  allowed  to  retain  a  chattel  obtained  from  an  executor 
as  a  security  for  his  own  debt,  although  the  executor  is  also  specific 
or  residuary  legatee.  See  Crane  v.  Drake,  2  Vern.  616;  there  the 
purchaser,  with  notice  of  the  plaintiff's  debt,  bought  a  lease  from 
the  executor  and  devisee,  upon  an  arrangement  that  part  of  the  pur- 
chase-money was  to  go  in  payment  of  a  debt  due  to  him  from  the 
executor:  it  was  held  that  the  sale  was  not  binding  upon  the  plain- 
tiff, the  Lord  Chancellor  saying,  "  The  defendant  was  a  party,  and 
consenting  to  and  contriving  a  devastavit."  See  also  Andrew  v. 
Wrigley,  4  Bro.  C.  C.  139.  See  Nugent  v.  Gifford,  1  Atk.  464;  M'Leod 
V.  Drummond,  17  Ves.  163. 

So,  where  the  executor  has  sold  assets  for  an  undervalue,  or  has 
sold  or  mortgaged  them  to  ODe  who  has  notice  that  the  testator  had 
left  no  debts,  or  that  all  debts  had  been  paid,  a  sale  or  mortgage  of 
the  personal  estate  by  the  executor  will  not  be  valid.  Ewer  v.  Corbet, 

2  P.  Wms.  148;  Scott  v.  TyUr,  2  Dick.  725;  Drohan  v.  Drohan,  1 
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Ball,  and  B.  185;  Rice  v.  Gordon,  11  Beav.  265;  and  see  Stroughill 
V.  Anstey,  1  De  G.  Mac.  &  G.  635;  iW Mullen  v.  O'Reilly,  15  Ir.  Ch. 
Rep.  251;  Hall  v.  Andrews,  27  L.  T.  R.  (N.  S.)  195;  20  W.  R.  (V.- 
O.  W.)  799. 

The  exceptions  from  the  general  rule,  that  a  purchaser  from  an 
executor  is  not  bound  to  see  to  the  application  of  the  purchase -money, 
have  been  well  summed  up  by  Lord  Thurlow  in  Scott  v.  Tyler,  2  Dick 
725."  "If,"  observes  his  Lordship,  "one  concerts  with  an  executor, 
by  obtaining  the  testator's  eflFects  at  a  nominal  price  or  at  a  fraudu- 
lent undervalue,  or  by  applying  the  real  value  to  the  purchase  of 
other  subjects  for  bis  own  behoof,  or  in  extinguishing 
the  *  private  debt  of  the  executor  or  in  any  other  manner,  [*  112  ] 
contrary  to  the  duty  of  the  office  of  executor,  such  concert 
will  involve  the  seeming  purchaser,  or  his  pawnee,  and  make  him 
liable  for  the  full  value." 

Length  of  time  and  acquiescence,  as  in  the  principal  case,  will 
prevent  creditors  and  legatees  from  asserting  their  claims  against 
purchasers,  although  the  sale  by  the  executor  was  attended  with 
suspicious  circumstances  of  fraud,  and  h  fortiori  against  mesne  pur- 
chasers: Bonney  v.  Ridgard,  4  Bro.  C-  C.  138,  cited  in  M'Leod  v. 
Drummond,  17  Ves.  105;  >S'.  C,  1  Cox,  145. 

And  the  fact  of  the  legacies  being  contingent  will  be  no  sufficient 
excuse  for  the  legatees  lying  by  when  they  have  such  an  interest  as 
will  entitle  them  to  know  what  debts  the  testator  owed,  and  what  part 
of  his  estate  had  been  applied  in  payment  of  them:  Andrew  v. 
Wrigletj,  4  Bro.  C.  C.  135;  Rolfe  v.  Gregory,  11  W.  R.  (V.-C.  K.) 
1016;  4  De  G.  Jo.  &  Sm.  576. 

In  Mead  v.  Lord  Orrery,  3  Atk.  235,  Lord  Hardwicke,  seems  to 
think  that  residuary  legatees  are  never  permitted  in  any  case  to 
question  the  disposition  which  the  executors  have  made  of  the  assets 
— that  creditors  or  specific  legatees  could  only  do  so.  However  in 
Hill  V.  Simpson,  7  Ves.  152,  Sir  William  Grant  decided  that  a  mere 
pecuniary  legatee  could  follow  the  assets  into  the  hands  of  a  third 
person.  In  ^fLeod  v.  Druminond,  17  Ves.  169,  Lord  Eldon  concurred 
in  the  principle  laid  down  by  Sir  William  Grant.  "I  cannot  con- 
ceive," said  his  Lordship,  "why  a  creditor  and  a  specific  legatee 
should  be  able  to  follow  the  assets,  and  not  a  pecuniary  or  residuary 
legatee." 

A  person  indebted  to  a  testator's  estate,  who  pays  a  third  party 
by  order  of  the  testator's  executor,  and  obtains  the  executor's  receipt, 
without  notice  that  the  payment  is  wrongfully  made,  will  obtain 
thereby  a  complete  discharge:  Ferrier  v.  Ferrier,  11  L.  R.  I.  56. 

Upon  the  same  principle  a  banker  will  not  be  liable  for  paying 
the  cheque  of  his  customer,  being  an  executor,  who  misapplies  the 
money,  unless  a  misapplication  thereof  was  intended  by  the  executor 
amounting  to  a  breach  of  trust  of  which  the  banker  was  cognisant, 
and  by  which  he  derived  personally  a  profit.  See  Gray  v.  Johnston, . 
3  L.  R.  Ho.  Lo.  1. 
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Suppose,  for  instance,  that  the  banker  becomes  incidentally  aware 
that  the  customer,  being  in  a  fiduciary  or  a  representative  capacity, 
meditates  a  breach  of  trust,  and  draws  a  cheque  for  that  purpose, 
the  banker,  not'  being  interested  in  the  transaction,  has  no  right  to 
refuse  the  payment  of  the  cheque;  for  if  he  did  so  he  would  be 
making  himself  a  party  to  an  inquiry  as  between  his  customer  and 

third  persons.     lb.  p.  14 
[  *  113  ]      *  If ,  however,  an'executor  or  a  trustee  ^ho  is  indebted  to  a 

banker,  or  to  another  person  having  the  legal  custody  of 
the  assets  of  a  trust  estate,  applied  a  portion  of  them  in  the  pay- 
ment of  his  own  debt  to  the  individual  having  that  custody,  as  the 
individual  receiving  the  debt  has  at  once  not  only  abundant  proof 
of  this  breach  of  trust,  but  participates  in  it  for  his  own  personal 
benefit,  he  will  be  compelled  to  make  restitution.  lb.  14;  and  see 
Pannell  v.  Hurley,  2  Coll.  241;  Bodenham  v.  HoskynSy  2  De  G. 
Mac.  &  G.  903, 

[Doctrine  of  liability  of  purchaser  to  see  to  the  application  of 
the  purchase-money.     Restated. 

Under  the  general  doctrine  of  notice,  arises  the  rule  that  a  pur- 
chaser from  a  trustee  for  sale  must  see  to  the  application  of  the 
purchase- money. 

In  all  cases  where  land  is  sold  under   a  decree  of  the  Court  the* 
purchaser  is  exonerated  from  all  liability  or  responsibility:  Coombs 
V.  Jordon,  3  Bland.  284;  Wilson  t;.  Davison,  2  Rob.  (Va.)  385. 

If  a  purchaser  colludes  with  a  trustee  or  an  executor  he  will  be 
held  liable  for  a  misapplication  of  the  trust  money.  The  tendency 
of  the  American  Courts  is  not  to  adopt  the  doctrine  of  the  neces- 
sity of  the  purchaser  seeing  to  the  application  of  the  purchase - 
money  and  legislation  has  in  some  of  the  States  rather  strengthened 
this  view,  as  the  doctrine  is  harsh  and  causes  much  inconvenience.] 
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In  the  Exchequer.     Feb.  Sth^  1787. 

[reported  1  cox,  318.] 

[5.  C,  2B.&P,  270.] 

Contribution  between  Co-sureties.] — The  doctrine  of  contribution 
amongst  sureties  is  not  founded  in  contract^  but  is  the  result  of 
general  equity,  on  tfie  ground  of  equality  of  burthen  and  bene- 
fit Therefore,  where  three  sureties  are  bound  by  different  instru- 
ments, but  f&r  the  same  principal  and  the  same  engagement,  they 
shall  contribute. 

Thomas  Derinq,  Esq.,  having  been  appointed  collector  of  some  of 
the  duties  belonging  to  the  customs,  it  became  necessary,  upon 
such  appointment,  for  him  to  enter  into  bonds  to  the  Crown  with 
three  securities  for  the  due  performance  of  this  office.  Sir  Edward 
Dering  his  brother,  the  Earl  of  Winchelsea,  and  Sir  John  Roug 
having  agreed  to  become  sureties  for  him,  a  joint  and  several  bond 
was  executed  by  Thomas  Dering  and  Sir  Edward  Dering  to  the 
Crown  in  penalty  of  4000/.;  another  joint  and  several  bond  by 
Thomas  Dering  and  the  Earl  of  Winchelsea,  and  a  third  by  Thomas 
Dering  and  Sir  John  Rous,  in  the  same  penalty  of  4000/. ;  all  con- 
ditioned alike  for  the  due  performance  of  Thomas  Dering's  duty 
as  collector.  Mr.  Dering  being  in  arrear  to  the  Crown  to  the 
amount  of  3883/.  14s.,  the  Crown  put  the  first  bond  in  suit  against 
Sir  Edward  Dering,  and  judgment  was  obtained  thereon  for  that 
sum;  whereupon  Sir  Edward  filed  this  bill  against  the  Earl  of  Win- 
chelsea and  Sir  John  Rous,  claiming  from  them  a  contribution  to- 
wards the  sum  so  recovered  against  him. 

The  cause  had  been  argued  at  length  in  Michaelmas  Term  last, 
and  now  stood  for  judgmeni 

Lord  Chief  Baron  Eyre. — This  bill  is  brought  by  *  one  [  *  115  ] 
surety  against  his  two  co-sureties,  under  the  circumstances 
(above  mentioned).     Mr.    Dering's  appointment,  the   three  bonds, 
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and  the  judgment  against  the  plaintiff,  are  in  proof  in  the  cause; 
the  original  balance  due,  and  the  present  state  of  it,  are  admitted. 

The  demand  is  resisted  on  two  grounds:  first,  thai  there  is  no 
foundation  for  the  demand  in  the  nature  of  the  contract;  and, 
secondly,  that  the  conduct  of  Sir  Edward  Dering  has  been  such  as 
to  disable  him  from  claiming  the  benefit  of  the  contract,  though  it 
did  otherwise  exist.  There  is  also  a  formal  objection,  which  I  shall 
take  notice  of  hereafter. 

I  shall  consider  the  second  ground  of  objection  first,  in  order  to 
lay  it  out  of  the  case.  The  misconduct  imputed  to  Sir  Edward  is, 
that  he  encouraged  his  brother  in  gaming  and  other  irregulari- 
ties; that  he  knew  his  brother  had  no  fortune  of  his  own,  and  must 
necessarily  be  making  use  of  the  public  money;  and  that  Sir  Ed- 
ward was  privy  to  his  brother's  breaking  the  orders  of  the  Lords  of 
the  Treasury,  to  keep  the  money  in  a  particular  box  and  in  a  par- 
ticular manner,  &c.  This  may  all  be  true,  and  such  a  representa- 
tion of  Sir  Edward's  conduct  certainly  places  him  in  a  bad  point  of 
view;  and  perhaps  it  is  not  a  very  decorous  proceeding  in  Sir  Ed- 
ward to  come  into  this  court  under  these  circumstances.  He  might 
possibly  have  involved  his  brother  in  some  measure,  but  yet  it  is 
not  made  out  to  the  satisfaction  of  the  Court  that  these  facts  will 
constitute  a  defence.  It  is  argued  that  the  author  of  the  loss '  shall 
not  have  the  benefit  of  a  contribution;  but  no  cases  have  been  cited 
to  this  point,  nor  any  principle  which  applies  to  this  case.  It  is 
not  laying  down  any  principle  to  say,  that  his  ill  conduct  disables 
him  from  having  any  relief  in  this  court.  If  this  can  be  founded 
on  any  principle,  it  must  be  that  a  man  must  come  into  a  court  of 
equity  with  clean  hands:  but  when  this  is  said  it  does  not  mean  a 
general  depravity;  it  must  have  an  immediate  and  necessary  re- 
lation to  the  equity  sued  for;  it  must  be  a  depravity  in 
[  *  116  ]  a  legal  as  well  as  in  a  moral  sense.  In  a  *  moral  sense, 
the  companion,  and  perhaps,  the  conductor  of  Mr.  Dering, 
may  be  said  to  be  the  author  of  the  loss,  but,  to  legal  purposes, 
Mr.  Dering  himself  is  the  author  of  it;  and  if  the  evil  example  of 
Sir  Edward  led  him  on,  this  is  not  what  the  Court  can  take  cog- 
nizance of.  Cases,  indeed,  might  be  put,  in  which  the  proposition 
would  be  true.  If  a  contribution  were  demanded  from  a  ship  and 
cargo  for  goods  thrown  overboard  to  save  the  ship,  if  the  plaintiff 
had  actually  bored  a  hole  in  the  ship,  he  would  in  that  case  be  cer- 
tainly the  author  of  the  loss,  and  would  not  be  entitled  to  any  con- 
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tribution.     But  speaking  of  the  author  of  the  loss  is  a  mere  figure 
of  speech,  as  applied  to  Sir  Edward  Dering  in  thi&  case. 

The  real  point  is,  whether  a  contribution  can  be  demanded  be- 
tween the  obligors  of  distinct  and  separate  obligations  under  the 
circumstances  of  this  case.  It  is  admitted  that,  if  there  liad  been 
only  one  bond  in  which  the  three  sureties  had  joined  for  1 2,000 Z., 
there  must  have  been  a  contribution  amongst  them  to  the  extent  of 
any  loss  sustained:  but  it  is  said,  that  that  case  proceeds  on  the 
contract  and  privity  subsisting  amongst  the  sureties,  which  this 
case  excludes ;  that  this  case  admits  of  the  supposition  that  the  three 
sureties  are  perfect  strangers  to  each  other,  and  each  of  them  might 
be  ignorant  of  the  other  sureties,  and  that  it  would  be  strange  to 
imply  any  contract  as  amongst  the  sureties  in  this  situation;  that 
these  are  perfectly  distinct  undertakings  without  connexion  with 
each  other,  and  it  is  added,  that  the  contribution  can  never  be  eodem 
modo  as  in  the  three  joining  in  one  bond  for  12,000/.;  for  there,  if 
one  of  them  become  insolvent,  the  two  others  would  be  liable  to 
contribute  in  moieties  to  the  amount  of  6000Z.  each,  whereas  here  it 
is  impossible  to  make  them  contribute  beyond  the  penalty  of  the 
bond.  Mr.  Madocks  has  stated  what  is  decisive,  if  true,  that  nobody 
is  liable  to  contribute  who  does  not  appear  on  the  face  of  the  bond. 
If  this  means  only  that  there  is  no  contract,  then  it  comes  back  to 
the  question  whether  the  right  of  contribution  is  founded  on  the 
contract 

*  If  we  take  a  view  of  the  cases,  both  in  law  and  equity,  [  *  117  ] 
we  shall  find  that  contribution  is  bottomed  and  fixed  on 
general  principles  of  justice^  and  does  not  spring  from  contract; 
though  contract  may  qualify  it,  as  in  Swain  v.  Wall,  1  Ch.  Rep.  149. 
In  the  register,  176  b.  there  are  two  writs  of  contribution — one 
inter  co-haeredes,  the  other  inter  co  feoff atos;  these  are  founded  on 
the  Statute  of  Marlbridge.  The  great  object  of  the  statute  is,  to 
protect  the  inheritance  from  more  suits  than  are  necessary.  Though 
contribution  is  a  part  of  the  provision  of  the  statute,  yet  in  Fitzh. 
N.  B.  338,  there  is  a  writ  of  contribution  at  common  law  amongst 
tenants  in  common,  as  for  a  mill  falling  to  decay  (6).  In  the  same 
page,  Fitzherbert  takes  notice  of  contribution  between  co-heirs  and 
co-feoffees;  and  as  between  co-feoffees,  he  supposes  there  shall  be 
no  contribution  without  an  agreement,  and  the  words  of  the  writ 

(&)  Sed  vide  Leigh  v.  Dickeson,  12  Q.  B.  D.  194,  198. 
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countenance  such  an  idea,  for  ihe  words  are  ''ex  eomm  assensu;" 
and  yet  this  seems  to  contravene  the  express  provision  of  the 
statute.  As  to  co-heirs,  the  statute  is  express;  it  does  not  say  so 
as  to  feoffees,  but  gives  contribution  in  the  same  manner.  In  Sir 
William  Harberfs  case,  3  Co.  11  b,  many  cases  of  contribution  are 
put;  and  the  reason  given  in  the  books  is,  that  in  sequali  jure  the 
law  requires  equality :  one  shall  not  bear  the  burthen  in  ease  of  the 
rest;  and  the  law  is  grounded  in  great  equity.  Contract  is  never 
mentioned.  Now,  the  doctrine  of  equality  operates  more  effectu- 
ally in  this  court  than  in  a  court  of  law.  The  difficulty  in  Cokeys 
Cases  was,  how  to  make  them  contribute;  they  were  put  to  their 
audita  querela,  or  scire  facias.  In  equity  there  is  a  string  of  cases, 
in  1  Eq.  Ca.  Ab.  tit.  "Contribution  and  Average."  Another  case 
occurs  in  Hargr.  Law  Tracts  (c),  on  the  right  of  the  King  on  the 
prisage  of  wine.  The  King  is  entitled  to  one  ton  before  the  mast, 
and  one  ton  behind;  and  in  that  case  a  right  of  contribution  ac- 
crues, for  the  King  may  take  by  his  prerogative  any  two  tons  of 
wine  he  thinks  fit,  by  which  one  man  might  suffer  solely.  But  the 
contribution  is  given  of  course  on  general  principles,  which  govern 

all  these  cases. 
[  *  118  ]       *  Now,  to  come  to  the  particular  case  of  sureties.     It  is 

clear  that  one  surety  may  compel  a  contribution  from  an- 
other towards  payment  of  a  debt  for  which  they  are  jointly  bound. 
On  what  principle  ?  Can  it  be  necessary  to  resort  to  the  circum- 
stance of  a  joint  bond?  What  if  they  are  jointly  and  severally 
bound?  What  difference  will  it  make  if  they  are  severally  bound, 
and  by  different  instruments,  but  for  the  same  principal,  and  the 
,  same  engagement?  In  all  these  cases  the  sureties  have  a  common 
interest  and  a  common  burthen;  they  are  joined  by  the  common 
end  and  purpose  of  their  several  obligations  as  much  as  if  they 
were  joined  in  one  instrument,  with  this  difference  only,  that  the 
penalties  will  ascertain  the  proportion  in  which  they  are  to  con- 
tribute; whereas  if  they  had  joined  in  one  bond,  it  must  have  de- 
pended on  other  circumstances. 

In  this  case,  the  three  sureties  are  all  bound  that  Mr.  Bering 
shall  account  for  the  moneys  he  receives.  This  is  a  common 
burthen.  All  the  bonds  are  forfeited  at  law  and  in  this  court,  as 
far  as  the  balance  due.     The  balance  might  have  been  so  great  as 

(c)  P.  120. 
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to  have  exhausted  all  the  penalties,  and  then  the  obligee  forces  them 
all  to  pay;  but  here  the  balance  is  something  less  than  one  of  the 
penalties.  Now,  who  ought  to  pay  this  ?  The  one  who  is  sued 
must  pay  it  to  the  Crown,  as  in  the  case  of  prisage;  but,  as  between 
themselves,  there  shall  be  a  contribution,  for  they  are  in  sequali 
jure.  This  principle  is  carried  a  great  way  where  they  are  joined 
in  one  obligation;  for  if  one  should  pay  the  whole  12,000Z.,  and  the 
second  were  insolvent,  the  third  shall  contribute  a  moiety,  though 
he  certainly  never  meant  to  be  liable  for  more  than  a  tljird.  This 
circumstance,  and  the  possibility  of  one  being  liable  for  the  whole 
if  the  other  two  should  prove  insolvent,  suggested  the  mode  of  en- 
tering into  separate  bonds;  but  this  does  not  vary  the  reason  for 
contribution,  for  there  is  the  same  principal  and  the  same  engage- 
ment; all  are  equally  liable  to  the  obligee  to  the  extent  of  the  pen- 
alty of  the  bonds  when  they  are  not  all  exhausted.  If,  in  the 
common  case  of  a  joint  bond,  no  distinction  is  to  be 
*  made,  why  shall  not  the  same  rule  govern  here  ?  As  in  [  *  119  ] 
the  case  of  average  of  cargo  in  a  court  of  law,  qui  sentit 
commodum  sentire  debet  et  onus.  This  principle  has  a  direct  appli- 
cation here ;  for  the  charging  one  surety  discharges  the  other,  and  each 
therefore  ought  to  contribute  to  the  onus.  In  questions  of  average, 
there  is  no  contract  or  privity  in  ordinary  cases;  but  it  is  the  result 
of  general  justice,  from  the  equality  of  burthen  and  benefit.  Then 
there  is  no  difficulty  or  absurdity  in  making  a  contribution  take 
place  in  this  case,  if  not  founded  on  contract,  nor  any  difficulty  in 
adjusting  the  proportions  in  which  they  are  to  contribute,  for  the 
penalties  will  necessarily  determine  this. 

The  objection  in  point  of  form,  which  I  before  mentioned,  is,  that 
the  bill  cannot  be  sustained,  inasmuch  as  it  has  not  charged  the  in- 
solvency of  the  principal  debtor,  and  that  such  a  charge  is  abso- 
lutely necessary.  As  a  question  of  form  it  ought  to  have  been 
brought  on  by  demurrer;  but,  in  substance,  the  insolvency  of  Mr. 
Dering  may  be  collected  from  the  whole  proceedings,  which  strongly 
imply  it;  for  the  plaintiff  appears  to  have  submitted  to  the  judg- 
ment, and  the  defendants  have  made  their  defence  on  other  grounds. 
On  the  whole,  therefore,  we  think  the  plaintiff  is  entitled  to  the 
relief  he  prays,  and  declare  that  the  balance  due  from  Thomas 
Dering  being  admitted  on  all  hands  to  amount  to  the  sum  of 
3883Z.  Us.  8id,  the  plaintiff,  Sir  Edward  Dering,  and  the  two  de- 
fendants, the  Earl  of  "Winchelsea  and  Sir  John  Rous,  ought  to  con- 
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tribute  in  equal  shares  to  the  payment  of  that  sum,  and  direct  that 
the  plaintiff  and  defendants  do  pay  in  discharge  thereof,  each  of 
them,  the  sum  of  1294Z.  lis.  Id. ;  and  that  on  payment  thereof,  the 
Attorney -General  shall  acknowledge  satisfaction  on  the  record  of 
the  said  judgment,  and  that  the  two  bonds  entered  into  by  the  Earl 
of  Winchelsea  and  Sir  John  Bous  be  delivered  up  to  them  respec- 
tively. But  this  not  being  a  very  favourable  case  to  the  plaintiff, 
and  the  equity  he  asks  being  doubtful,  we  do  not  think  it  a  case  for 
costs.  4 


[  *  120  ]  ^Contribution  Between  Sureties. — "  The  principle,"  ob- 
served Lord  Redesdale,  "established  in  thecasfeof  Bering  y. 
Lord  Winchelsea^  is  universal,  that  the  right  and  duty  of  contribu- 
tion is  founded  in  doctrines  of  equity ;  it  does  not  depend  upon 
contract.  ['*  The  equity  for  contribution  arises  when  one  of  sev- 
eral parties  who  are  liable  to  a  common  debt  or  obligation  dis- 
charges the  same  for  the  benefit  of  all:"  Bispham's  Eq.  (4th  Ed.) 
328. 

Where  there  are  two  or  more  sureties  and  one  of  them  pays,  the 
debt  due  to  all  of  the  sureties,  he  who  pays  the  debt  has  the 
right  to  recover  from  each  of  his  co-sureties  his  proportionate  part 
of  the  amount  paid,  he  has  the  right  to  enforce  contribution.  The 
right  is  asserted  through  the  medium  of  a  bill  in  equity  and  is 
founded  not  on  contract  but  on  the  principles  of  justice  above  stated: 
Allen  V.  Wood,  3  Iredell,  386;  Winckle  v.  Johnson,  11  Oregon,  469; 
Strong  V.  Mitchell,  19  Vt.  644;  Campbell  v.  Mesier,  4  Johns.  Ch. 
334;  McKenna  v.  George,  2  Bich.  Eq.  15;  Breckenridge  v.  Taylor, 
5  Dana,  110.]  If  several  persons  are  indebted,  and  one  makes  the 
payment,  the  creditor  is  bound  in  conscience,  if  not  by  contract,  to 
give  to  the  party  paying  the  debt  all  his  remedies  against  the  other 
debtors.  The  oases  of  average  in  equity  rest  upon  the  same  prin- 
ciple. It  would  be  against  equity  for  the  creditor  to  exact  or  re- 
ceive payment  from  one,  and  to  permit,  or  by  his  conduct  to  cause, 
the  other  debtors  to  be  exempt  from  payment.  He  is  bound,  sel- 
dom by  contract,  but  always  in  conscience,  as  far  as  he  is  able,  to 
put  the  party  paying  the  debt,  upon  the  same  footing  with  those 
who  are  equally  bound.  That  was  the  principle  of  the  decision  in 
Bering  v.  Lord  Winchelsea ;  and  in  that  case  there  was  no  evidence  of 
contract:"  Stirling  v.  Forrester,  3  Bligh,  59.  See  also  Craythorne 
V.  Swinburne,  14  Ves.  160,  165, 169;  Hartly  v.  O' Flaherty,  1  Beat. 
77,  78;  Ware  v.  Horwood,  14  Ves.  31;  Mayhew  v.  Crickett,  and 
note,  2  Swanst.  189,  192;  Spottiswood' s  Case,  6  De  G.  Mac.  &  G. 
345,  371,  375;  Whiting  v.  Burke,  10  L.  R.  Eq.  539;  6  L  B.  Ch. 
App.  342;  In  re  MacBonaghs,  Minors^  10  I.  B.  Eq.  269;  In  re 
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Arcedeckne,  Atkins  v.  Arcedeckne,  24  Ch.  D.  714;  Ward  v.  National 
Bank  of  New  Zealand,  S  App.  Ca.  765;  Ramskill  v.  Edwards,  31 
Ch.  D.  100,  109,  where  the  doctrine  laid  down  in  Bering  v.  Lord 
Winchelsea  has  been  recognized  and  approved  of.  [The  doctrine 
of  contribution  is  not  so  much  founded  on  contract,  as  on  the  prin- 
ciple of  equity  and  justice,  that  where  the  interest  is  common  the 
burden  also  shall  be  common:  Eussell  v.  Failer,  1  Ohio  (N.  S.), 
327;  White  v.  Banks,  21  Ala.  705;  Campbell  v.  Meiser,  4  Johns. 

C.  E.  334,  and  Brett's  Lead.  Cas.  in  Mod.  Eq.  390  (Text  Book 
Series).] 

The  right  of  the  surety  to  such  contribution  from  his  co-sureties, 
arises  upon  payment,either  voluntarily,  or  under  proceedings  against 
him  by  the  creditor,  of  the  amount  due  to  the  creditor  by  the  prin- 
cipal debtor  and  for  which  the  surety  rendered  himself  liable  by  his 
guarantee.  [At  law  the  co-surety  was  compelled  only  to  contri- 
bute his  pro  rata  proportion,  having  regard  to  the  whole  number  of 
sureties,  without  reference  to  the  fact  that  some  of  the  sureties 
might  be  insolvent.  But  in  equity  the  burden  of  the  debt  is  di- 
vided among  the  solvent  sureties,  and  the  party  paying,  can  recover 
from  each  of  the  others  his  proportionate  part  of  the  contribution; 
thus,  where  the  plaintiff  was  one  of  four  sureties  on  a  note,  being 
compelled  to  pay,  he  brought  suit  against  his  colleagues  and  re- 
covered a  judgment  against  each,  for  one-fourth  of  the  entire  amount 
of  the  cost,  interest  and  principle,  but  not  for  an  attorney's  fee 
which  was  provided  for  on  the  face  of  the  note,  as  he  was  not  com- 
pelled to  pay  it:  American  Note  4  to  Steel  v.  Dixon,  Brett's  Lead. 
Cas.  Mod.  Eq.  388  (Text  Book  Series),  and  see  Henderson  v.  Mc- 
duftee,  5  H.  E. ;  Morrison  v.  Poyntz,  7  Dana,  307;  Stothoff  v.  Dun- 
ham, 19  N.  J.  L.  182.  A  judgment,  however  (Douglass  v.  How- 
land,   24  Wendall,  35),  or   an   award  (Ex  parte  Young,  17    Ch. 

D.  668),  against  the  debtor  is  not,  in  the  absence  of  a  special  agree- 
ment, binding  on  the  surety,  and  is  not  evidence  against  him  in  an 
action  by  the  creditor  (Douglass  v.  Rowland,  24  Wendall,  35;)  and 
upon  the  bankruptcy  of  the  surety  the  creditor  cannot  prove  for  the 
amount  of  the  award,  but  must  show  by  the  usual  evidence,  to  the 
Bankruptcy  Court,  the  amount  at  which  his  proof  ought  to  stand: 
Ex  parte  Young,  17  Ch.  D.  674. 

And  it  is  immaterial  that  the  transaction  giving  rise  to  the  lia- 
bility is  one  which,  with  reference  to  the  parties  who  entered  into 
it,  was  ultra  vires.  Thus  where  shares  of  a  company  were  (pur- 
suant to  a  resolution  of  the  Board  ultra  vires)  purchased  and  trans- 
ferred into  the  name  of  A.,  a  director,  in  trust  for  the  com- 
*  pany,  and  A.  afterwards  paid  calls  in  respect  thereof,  it  [  *  121  ] 
was  held  by  Bacon,  V.-C,  that  he  was  entitled  to  con- 
tribution from  the  directors  who  concurred  in  the  transaction. 
Ashurst  V.  Mason,  20  L.  R.  Eq.  225. 

Courts  of  common  law,  in  modern  times,  assumed  a  jurisdiction 
to  compel  contribution  between  sureties,  in  the  absence  of  positive 
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contract,  on  the  ground  of  implied  assumpsit;  inasmuch  as  the 
principle  of  contribution  being  in  its  operation  established,  a  con- 
tract might  be  inferred,  upon  the  implied  knowledge  of  that  prin- 
ciple by  all  persons.  This  jurisdiction  was  convenient  enough,  in  a 
case  simple  and  uncomplicated,  but  attended  with  great  difficulty 
where  the  sureties  were  numerous;  especially  since  it  was  held,  that 
separate  actions  might  be  brought  against  the  different  sureties  for 
their  respective  quotas  and  proportions.  It  was  easy  to  foresee  the 
multiplicity  of  suits  to  which  that  led:  Craythorne  v.  Swinburne^  14 
Ves.  164;  Cowell  v.  Edwards,  2  B.  &  P.  268;  see  also  1  Saund.  R. 
264,  n.  (a),  William's  note  (6). 

In  other  respects,  as  will  be  hereafter  seen,  the  jurisdiction  at 
common  law  was  much  more  confined  and  less  beneficial  than  in 
equity.  Thus,  where  there  were  several  sureties,  and  one  became 
insolvent,  the  surety  who  paid  the  entire  debt  could  in  equity  com- 
pel the  solvent  sureties  to  contribute  towards  payment  of  the  entire 
debt.  (Peter  \.  Rich,  1  Ch.  Rep.  34;  Hole  v.  Harrison,  1  Ch.  Ca. 
246;  S.  C.  Finch,  Rep.  15,203;  Hitchman  v.  Stewart,  3  Drew.  271; 
2  Seton  Decrees,  1182,  4th  Ed.,  and  see  The  Mayor  of  Berwick  v. 
Murray,  25  L.  J.  N.  S.  (Ch.)  201;  7  De  G.  Mac.  &  G.  497);  but  at 
law  he  could  recover  no  more  than  an  aliquot  part  of  the  whole,  re- 
gard being  had  to  the  number  of  co-securities:  Cowell  v.  Edivards, 
2  B.  &  P.  268;  Browne  v.  Lee,  6  B.  &  C.  697;  S.  C,  9  D.  &  R.  700. 
See  also  Rogers  v.  Mackenzie,  4  Ves.  752;  Wright  v.  Hunter,  5  Ves. 
927;  Batard  v.  Hawes,  2  E.  &  B.  287.  [In  Equity  the  burden  of 
the  debt  is  divided  among  the  solvent  sureties  and  the  party  paying 
recovers  from  each  of  the  other  sureties  an  amount  dependent  upon 
the  number  of  those  who  are  actually  able  to  pay.  McKenna  v. 
George,  2  Rich.  Eq.  15;  Breckenridge  v.  Taylor,  5  Dana,  110.]  So, 
also,  if  one  of  the  sureties  died,  in  equity  contribution  could  be  en- 
forced as  against  his  representatives;  but  at  law  an  action  lay  only 
against  the  surviving  sureties:  Primrose  v.  Bromley,  1  Atk.  90; 
Batard  v.  Hawes,  2  E.  &  B.  287. 

It  may  here  be  observed  that  in  all  cases  of  contribution,  the 
jurisdiction  assumed  by  courts  of  law  did  not  affect  the  original 
jurisdiction  of  courts  of  equity  (Wright  v.  Hunter,  5  Ves.  794);  and 
now  under  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  sect.  25, 
subsect.  11,  where  there  is  any  conflict  and  variance  between  the 
rules  of  law  and  equity  with  reference  to  the  same  matter,  the  rules 
of  equity  will  prevail. 

It  is  clear,  as  laid  down  by  the  Lord  Chief  Baron,  in 
[  *  122  ]  Bering  v.  *  The  Earl  of  Winchelsea,  that  a  surety  may  com- 
pel contribution  from  another  for  payment  of  a  debt 
for  which  they  are  jointly  or  severally,  or  jointly  and  severally, 
bound  by  the  same  instrument:  Fleetwood  v.  Charnock,  Nels.  10; 
Underhill  v.  Horwood,  10  Ves.  226;  Craythorne  v.  Swinburne,  14 
Ves.  164. 

It  was,  however,  decided,  for  the  first  time  in  Bering  v.  The  Earl 
188 


DERING  V.  EARL  OF  WINCHELSEA.  *  122 

of  Winchelsea  that  there  is  no  difference  whether  the  parties  are 
bound  in  the  same  or  by  different  instruments,  provided  they  are 
co-securities  for  the  same  principal  and  in  the  same  engagement. 
[The  sureties  may  be  bound  at  different  times,  or  by  different  instru- 
ments, but  this  does  not  affect  the  right  of  contribution ;  provided, 
they  in  reality  occupy  the  position  of  co-sureties:  Warner  v. 
Price,  3  Wend.  397;  Stout  v.  Vance,  1  Kobinson  (Va).,  169;  Arm- 
itage  V.  Pulver,  37  N.  Y.  494;  Bell  v.  Jasper,  2  Iredell,  597. 
If,  however,  each  suretyship  is  a  separate  and  distinct  trans- 
action, the  right  of  contribution  will  not  exist:  Langford  v. 
Perrin,  5  Leigh,   552;  Moore   v.   Isley,  2  Dev.  &  Bat.  Eq.    372.] 

And,  further,  that  there  is  no  difference  if  they  are  bound  in  dif- 
ferent sums,  except  that  contribution  could  not  be  required  beyond 
the  sum  for  which  they  had  become  bound  (see  Craythorne  v.  Swin- 
burne, 14  Ves.  109;  Ware  v.  Horwood,  14  Ves.  31;  Mayhew  v. 
Crickett,  2  Swanst.  192;  Stirling  y.  Forrester,  3  Bligh,  596),.  each 
surety  being  ordinarily  bound  to  contribute  his  proportionate  part. 
In  re  MacDonaghs,  Minors,  10  I.  R.  Eq.  269. 

And  it  seems  that  the  right  of  a  surety  to  enforce  contribution 
against  co-sureties  will  not  be  affected  by  his  ignorance  at  the  time 
he  became  surety  that  they  were  also  co-sureties:  Craythorne  v. 
Swinburne,  14  Ves.  163,  165. 

Where,  however,  sureties  are  bound  by  diff'erent  instruments  for 
distinct  portions  of  a  debt  due  from  the  same  principal,  if  the 
suretyship  of  each  is  a  separate  and  distinct  transaction,  the  doctrine 
laid  down  in  Bering  v.  Lord  Winchelsea  will  not  apply,  and  there 
will  be  no  right  of  contribution  among  the  sureties:  Coope  v.  Twy- 
nam,  1  T.  &  K  426;  Pendlebury  v.  Walker,  4  Y.  &  C.  429;  Arce- 
deckne  v.  Lord  Howard,  27  L.  T.  Rep.  (N.  S.)  194,  20  W.  R.  879,  re- 
versing  the  decision  of  Sir  R.  Malins,  reported  20  W.  R.  571. 

Nor  would  there  be  any  right  to  contribution  among  sureties, 
bound  by  the  same  instrument,  if  they  were  only  liable  for  distinct 
portions  of  a  debt  from  the  same  principal,  for  which  none  of  them 
were  liable  in  the  aggregate.  Suppose,  for  instance,  the  principal 
under  a  bond  was  bound  to  the  creditor  in  lOOOZ ,  and  four  sure- 
ties became  thereby  guarantees  for  the  payment,  not  of  the  whole 
lOOOZ.,  jointly  and  severally  with  the  others,  but  each  guaranteed 
severally  250Z.  parcel  of  the  lOOOZ.  Then  the  creditor  could  only 
apply  to  each  surety  for  payment  of  the  2 502.,  or  such  proportion  of 
it  as  remained  due  after  any  payment  by  the  principal,  and  there 
could  be  no  contribution  between  the  sureties,  because  they  were 
not  liable  for  the  same  debt.  See  Ellis  v.  Emanuel,  1  Ex.  £>.  162, 
case  put  and  observations  of  Blackburn,  J.  [If  the  sureties  are  not 
bound  for  the  same  thing  and  do  not  occupy  the  position  of  co- 
sureties, then,  the  surety  paying  the  debt  cannot  enforce  con- 
tribution, (2)  a  subsequent  surety  may  have  no  right  as  against 
the  first,  (3)  the  surety  first  in  point  of  time  may  have  no  remedy 
against  one  who  is  subsequent.     As  to  (1)  see  Longley  v.  Griggs, 
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10  Pick.  121;  (2)  Burns  v.  The  Huntingdon  Bank,  1  B.  &  W.  395; 
Schnitzell's  Appeal,  13  Wright  (Pa.)  23:  Douglass  v.  Fagg,  8 
Leigh,  588;  (3)  Harris  v.  Warner,  13  Wend.  400;  Thompson  i;. 
Sanders,  4  Dev.  &  Bat.  Eq.  404.] 

Although  the  liabilities  of  successive  indorsers  of  a  bill 
[  *  123  ]  or  note  must,  in  the  absence  of  all  evidence  *  to  the  con- 
trary, be  determined  according  to  the  ordinary  principles 
of  law  merchant,  whereby  a  prior  indorser  must  indemnify  a  subse- 
quent one;  if,  however,  it  appear  from  the  evidence  that  the  parties 
made  the  indorsements  pursuant  to  a  mutual  agreement  to  be  co- 
sureties, they  will  be  entitled  and  liable  to  equal  contributions  inter 
se,  and  are  not  liable  to  indemnify  each  other  successively  according 
to  the  priority  of  their  indorsements:  Macdonald  v.  Whitfield,  8 
App.  Cas.  733,  744,  745;  Reynolds  v.  Wheeler,  10  C.  B.  (N.  S.)  561. 

The  right  of  a  surety  to  claim  contribution  from  a  co-surety 
arises  when  the  surety  has  paid  either  the  whole  or  more  than  a 
just  proportion  of  the  debt  for  which  they  are  liable  to  the  princi- 
pal creditor  (Davies  v.  Humphreys,  Q  M.  &  W\  153,  168;  Hitchman 
V.  Stewart,  3  Drew.  271;  Lawson  v.  Wright,  1  Cox,  275),  and  until 
he  has  done  so  he  cannot  claim  contribution,  even  though  the  co- 
surety has  not  been  required  by  the  creditor  to  pay  anything,  pro- 
vided that  the  co-surety  has  not  been  released  by  the  creditor: 
Ex  parte  Snowdon,  17  Ch.  D.  44.  [Glass  v.  Pullen,  6  Bush,  346; 
Wood  V.  Leland,  1  Met.  387.] 

A  surety  who  has  been  compelled  to  pay  the  debt,  may  in  the 
same  action  sue  the  principal  debtor  for  repayment  and  the  co-sure- 
ties for  contribution.  And  in  an  action  for  contribution  to  which 
the  principal  debtor  is  a  party,  the  principal  debtor  will  be  ordered 
to  pay  not  only  the  amount  which  a  co-surety  has  been  ordered  to 
pay  by  way  of  contribution  to  the  surety  who  has  paid  the  creditor, 
but  also  the  amount  due  to  the  surety  not  satisfied  by  such  contri- 
bution: Lawson  v.  Wright,  1  Cox,  275;  Hitchman  v.  Stewart,  3 
Drew.  271 ;  Greerside  v.  Benson,  3  Atk.  253  n. ;  Walker  v.  Preswick, 
2  Ves.  622;  Belt's  Supp.  427,  428;  2  Seton  Decrees,  1181,  4th  Ed. 
[A  surety  is  not  allowed  to  speculate  on  the  debt,  and  if  he  com- 
promises the  claim  in  any  way,  his  co-sureties  are  entitled  to  the 
benefit  of  such  compromise.  The  co-sureties  are  liable  only  for 
the  proportionate  part  of  the  amount  actually  paid  with  interest. 
Hickman  v.  McCurdy,  7  J.  J.  Marsh,  555;  Swan's  Estate,  4  Iredell, 
209;  Bonney  v.  Selly,  2  W^end.  481;  Wynn  v.  Brooks,  5  Rawle,  106; 
Lawrence  v.  Blow,  2  Leigh,  30.] 

The  surety,  moreover,  has  the  right  (although  it  appears  in  prac- 
tice to  be  rarely  exercised)  at  any  time  to  apply  to  the  creditor  and 
pay  him  off,  and  then  (on  giving  a  proper  indemnity  for  costs)  to 
sue  the  principal  debtor  in  the  creditor's  name:  per  Cockbur7i,G. 
J.,  in  Swire  v.  Redman,  1  Q.  B.  541. 

A  surety  will  in  equity  be  entitled  to  interest  from  the  principal 
debtor  and  his  co-sureties  for  the  money  which  he  has  paid:  Law- 
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8on  V.  Wright,  1  Cox,  275,  277;  2  Seton  Decrees,  1181,  4th  Ed  ; 
Hitchman  v.  Stewart,  3  Drew.  271;  Swain  v.  Wall,  1  Ch.  Rep.  149; 
Petre  v.  Duncombe,  15  Jur.  86.  See,  however,  Onge  v.  Truelock,  2 
Moll.  31,  42;  -BeZZ  v.  Free,  1  Swanst.  90;  Rigby  v.  M'Namara,  2  Cox, 
415. 

And  it  has  been  held  in  Ireland,  overruling  the  cases  of  Onge  v. 
Truelock,  2  Moll.  42,  and  Salkeld  v.  Abbott,  Hayes  and  Jones,  110, 
that  where  one  of  two  sureties  had  paid  the  full  amount 
of  a  receiver's  *  recognizance,  he  was  entitled  to  use  the  [  *  124  ] 
recognizance  for  the  purpose  of  recovering  out  of  the  es- 
tate of  his  co-surety,  not  only  one-half  of  the  sum  so  paid  by  him, 
but  also  interest  thereon  from  the  date  of  payment:  In  re  Swanks 
Estate,  4  Ir.  Eq.  209. 

It  has  also  been  held  that  a  surefy  is  not  entitled  to  interest  as 
against  the  estate  of  a  deceased  principal,  but  where  a  fund  as- 
signed as  a  further  security  had  made  interest,  he  was  allowed  in- 
terest therefrom:  Cauljield  v.  Maguire,  2  J.  &  L.  164. 

Although  the  principle  of  contribution  is  not  founded  upon  con- 
tract, still  a  person  may  by  contract  qualify,  or  take  himself  out  of 
the  reach  of,  the  principle  or  the  implied  contract.  Thus,  where 
three  persons  became  bound  for  the  principal  debtor  in  an  obliga- 
tion, and  agreed  among  themselves  that,  if  the  principal  debtor 
failed  to  pay  the  debt,  they  would  pay  their  respective  parts;  two 
became  insolvent,  and  the  third  paid  the  money;  and  one  of  the  in- 
solvent sureties  afterwards  becoming  solvent,  he  was  held  liable  to 
contribute  one  third  only:  Sivain  v.  Wall,  1  Ch.  Rep.  149;  see  also 
Craythome  v.  Swinburne,  14  Ves.  165;  Coope  v.  Twynam,  1  T.  &  R. 
426;  Collins  v.  Prosser,  1  B.  &  C.  682;  Armstrong  v.  Cahill,  6  L.  R. 
I.  440.  [The  various  liabilities  of  sureties  frequently  depends 
upon  the  express  understanding  of  the  parties  to  the  transaction, 
and  oral  testimony  is  generally  admissible  to  show  what  the  under- 
standing was:  Hendrick  v.  Whittemore,  105  Mass.  23;  Barry  v. 
Ransom,  12  N.  Y.  462;  Apgar  v.  Hiler,  4  Zab.  888.] 

So  also  a  person  may  take  himself  entirely  out  of  the  principle, 
as  where  he  becomes  merely  a  collateral  surety,  by  limiting  his  lia- 
bility to  payment  of  the  debt  upon  the  default  of  the  principal  and 
other  sureties;  and  on  a  bill  in  such  a  case,  filed  for  contribution, 
parol  evidence  is  admissible  to  show  what  the  real  contract  was, 
and  to  rebut  the  implied  contract  which  equity  raises  in  cases  of 
contribution:  Craythorne  v.  Sivinbume,'  14  Ves.  160,  overruling 
Cooke  V. ,  2  Freem.  97;  S.  C,  2  Eq.  Ca.  Ab.  223,  pi.  1.  [Pa- 
rol evidence  is  admissible  to  show  the  true  relations  of  the  parties 
signing  an  instrument  as  between  themselves,  as  that  they  are  co- 
sureties: Graves  2J.  Johnson,  48  Conn.  160;  Mansfield -y.  Edwards, 
136  Mass.  15;  Paul  v.  Rider,  58  N.  H.  119.]  See  also  Hartley  v. 
O^ Flaherty,  L.  &  G.  temp.  Plunk.  217,  where  Lord  Plunket  says,  "In 
the  case  of  A.  undertaking  that  if  the  principal  does  not  pay,  and 
if  B.,  who  has  already  become  security,  does  not  pay,  he.  A.,  will 
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pay,  it  seems  perfectly  clear  that  B.,  in  that  case  paying  the  whole, 
would  have  no  claim  of  contribution  against  A." 

As  to  the  mode  of  working  out  a  joint  and  several  liability  affect- 
ing a  class  of  persons  of  whom  some  had  died  and  others  become 
bankrupt,  see  Ashurst  v.  Mason,  2  Seton  Decrees,  1183,  1184;  Form 
6;  S.  C,  20  L.  B.  225;  Joint  Stock  Discount  Company  v.  Brown,  8 
L.  K  Eq.  376,  406. 

The  mode  of  procedure  where  a  defendant  claims  to  be  entitled 
to  contribution  or  indemnity  over  against  any  other  person  not  a 
party  to  the  action,  and  therein  called  a  third  party,  may  now  be 
found  in  the  Rules  of  the  Supreme  Court,  1883,  Order  XVI.,  rules 
48—54,  substituted  for  the  Order  1875,  XVI.,  rules  19— 
[  *  125]  21,  thereby  annulled,  as  to  which  see  2  Seton  *on  Decrees, 
4  Ed.,  pp.  1184, 1185,  Forms  8,  9. 

Where  a  defendant  claims  to  be  entitled  to  contribution  or  indem- 
nity against  any  other  defendant  to  the  action,  a  notice  may  be  issued 
and  the  same  procedure  shall  be  adopted  for  the  determination  of 
such  questions  between  the  defendants,  as  would  be  issued  and  taken 
against  such  other  defendant  if  such  last- mentioned  defendant  were 
a  third  party ;  but  nothing  herein  contained  shall  prejudice  the  rights 
of  the  plaintiff  against  any  defendant  in  the  action :  [As  soon  as  the 
creditor  has  acquired  the  right  to  immediate  payment,  from  the 
surety,  the  latter  is  entitled  to  call  upon  the  principal  debtor  to  pay 
the  amount  of  the  debt  which  has  been  guaranteed,  so  as  to  relieve 
the  surety  from  his  obligation.  Rice  v.  Downing,  12  B.  Mon.  44  ; 
Bishop  V.  Day,  13  Vt.  81;  Stevenson  v.  Taverness,  9  Grat  398; 
Pride  v.  Boyce,  Rice's  Eq.  276.]  Rules  of  Supreme  Court,  1883, 
Order  XVI.,  rule  55,  substituted  for  Order  of  1875  XVI.,  rules  17, 
18.     Eden  v.  Weardale  Iron  and  Coal  Company,  28  Ch.  D.  333. 

Right  of  surety  to  certain  securites  of  creditor.] — Sureties  are  not 
only  entitled  to  contribution  inter  se,  but  as  a  general  rule  also  they 
are  entitled  to  call  upon  any  one  of  their  co-sureties  who  may  have 
obtained  from  the  principal  debtor  a  counter- security  for  the  liability 
he  may  have  undertaken,  to  bring  into  hotchpot,  for  the  benefit  of 
all  the  sureties,  whatever  he  may  receive  from  that  source,  even 
though  he  consented  to  be  a  surety  only  upon  the  terms  of  having 
the  security,  and  the  co-sureties  were,  when  they  entered  into  the 
contract  of  suretyship,  ignorant  of  his  agreement  for  a  security  : 
Sivain  v.  Wall,  1  Ch.  Rep.  140;  Steely.  Dixon,  17  Ch.  D.  825;  Miller 
V.  Sawyer,  30  Vermont,  412;  Hall  v.  Robinson,  8  Iredell,  56;  Lake 
V.  Brutton,  8  De  G.  M.  &  G.  441;  Forbes  v.  Jackson,  19  Ch.  D. 
615;  Lea  v.  Hinton,  5  De  G.  M.  &  G.  823;  Drysdale  v.  Piggott,  8 
De  G.  M.  &  G.  546;  Knox  v.  Turner,  5  L.  R.  Ch.  App.  515;  Bruce 
V.  Garden,  5  L.  R.  Ch.  App.  32. 

So  if  one  of  several  co-sureties  pays  off  the  debt  and  obtains  from 
the  creditor  an  assignment  of  policies  of  assurance  he  had  effected 
on  the  life  of  the  debtor,  contribution  will  only  be  enforced  against 
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the  other  co-sureties,  in  favour  of  the  co  surety  who  had  paid  the 
debt,  upon  the  terms  of  his  bringing  into  account  as  a  set-off  the 
moneys  received  upon  the  policies  on  the  death  of  the  debtor,  credit 
being  first  given  for  the  premiums  and  other  moneys  which  had  been 
paid  in  reference  to  the  transaction:  In  re  Arcedechne,  Atkins  y. 
Arcedeckne,  24  Ch.  D.  709. 

Those,  however,  to  whose  benefit  the  security  enures  may  by  con- 
tract take  themselves  out  of  its  benefit,  and  the  question  may  there- 
fore well  have  to  be  considered  in  each  case  whether  there  has  been 
such  a  contract  between  the  co-sureties  (per  Fry,  J.,  in  Steel  v. 
Dixon,  17  Ch.  D.  832);  and  in  such  a  case  as  In  re  Arcedeckne^ 
Atkins  V.  Arcedeckne,  such  transactions  might  take  place  between  the 
surety  taking  an  assignment  of  policies  on  payment  of  the 
creditor  and  his  co-sureties,  which  would  show  that  *  the  [  *  126  ] 
co-sureties  abandoned  the  policies  altogether  and  declined 
to  take  either  the  burden  or  the  benefit  of  them:  In  re  Arcedeckne, 
Atkins  V.  Arcedeckne,  24  Ch.  D.  716. 

Cases  may  also  arise  in  which  one  co-surety,  by  reason  of  his  de- 
fault in  performing  his  duty  towards  the  other,  may  estop  himself 
from  asserting  the  equity  which  he  would  otherwise  have  had  against 
him:  [In  order  to  take  away  the  Equitable  right  of  enforcing  con- 
tribution there  must  be  an  evil  intent  similar  to  the  element  of  in- 
tent in  the  criminal  law  where  an  ignorance  of  fact  of  a  sort  to  free 
one  from  culpability  will  excuse  what  otherwise  would  be  punish- 
able: 1  Bishop's  Crim.  Law  sec.  301;  Moore  v.  Appleton,  26  Ala. 
633;  Adamson  v.  Jarvis,  4  Bing.  66;  Acheson  v.  Miller,  2  Ohio. 
203.]     lb. 

As  a  general  rule  also  (subject,  however,  to  some  few  qualifica- 
tions) a  surety  is  entitled  to  the  benefit  of  all  the  securities  which  the 
creditor  has  against  the  principal.  Thus,  if  a  surety  join  with  the 
principal  in  a  promissory  note  or  bond,  and  the  surety  pays  the  debt, 
he  will  be  entitled  to  have  a  transfer  of  any  mortgage  which  the 
creditor  may  have  taken  for  his  debt.  "I  take  it,"  says  Lord  Eldon,  "to 
be  exceedingly  clear,  if  at  the  time  a  bond  is  given  a  mortgage  is 
also  made  for  securing  the  debt,  the  surety,  if  he  pays  the  bond,  has 
a  right  to  stand  in  the  place  of  the  mortgagee;  and  as  the  mortgagor 
cannot  get  back  kis  estate  again  without  a  conveyance,  that  security 
remains  a  valid  and  effectual  security,  notwithstanding  the  bond 
debt  is  paid:"  Copis  v.  Middleton,  T.  &  R  231;  see  also  Hodgson 
V.  Shaw,  3  My.  &.  K.  195;  Gayner  v.  Royner,  cited  in  Robinion  v. 
WiUon,  2  Madd.  434;  Yonge  v.  Reynell,  9  Hare,  809;  Goddard  v. 
Whyte,  2  Giff,  449;  Brandon  v.  Brandon,  3  De  G.  &  Jo.  524.  And 
it  is  immaterial  that  the  surety  was  pot  aware  of  the  existence  of  the 
security  (May hew  v.  Crickett,  2  Swanst.  191;  Scott  v.  Knox,  2  Jones, 
778);  or  whether  they  were  taken  by  the  creditqr  before  or  after  the 
contract  of  suretvship:  Pledge  y.  Buss,  Johns.  663;  Pearl  v.  Deacon, 
24  Beav.  186;  f  De  G.  &  Jo.  461;  Coates  v.  Coates,  10  Jur.  N.  S. 
532.     Sed  vide  Newton  v.  Chorlton,  10  Hare,  646,  2  Drew.  342; 
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doubted  by  Knight- Bruce,   Jj.  J.,   2  Jur.   N.   S.   840;  see  Rees  v. 
Berri7igton,  vol.  2,  post,  and  note. 

Bat  the  surety  may  lose  his  right  against  the  principal  security, 
by  taking  from  the  principal  debtor  a  security  upon  other  property 
(Cooper  V.  Jenkins,  32  Beav.  337),  unless  be  has  done  so  without 
knowledge  of  the  security  held  by  the  creditor,  which  was  available 
for  his  own  indemnity:  Lake  v.  Brutton,  18  Beav.  34;  8  De  G. 
Mac.  &  G.  440;  Brandon  v.  Brandon,  5  Jur.  N.  S.  256;  3  De  G.  & 
Jo.  524. 

Where,  moreover,  a  surety  for  a  mortgagor  pays  off  part  of  the 
mortgage  debt,  he  is  entitled  as  against  the  mortgagor  to  a  charge 
on  the  estate  for  the  amount  he  has  so  paid:  Gedye  v.  Matison,  25 
Beav.  310. 

A  surety,  however,  for  part  of  a  debt,  is  not  entitled  to  the  benefit 

of  a  security  given  by  the  debtor  to  the  creditor  at  a  diff- 

[*  127  ]  erent  time  *  in  a  distinct  transaction  for  another  part  of. 

the  debt:   Wadey.  Coope,  2  Sim.  155;  South  v.  Bloxam,  2 

H.  &  M.  457. 

Where  a  surety  pays  a  sum  of  money,  in  discharge  of  his  guar- 
antee, leaving  a  balance  for  which  he  was  not  surety  still  unpaid,  if 
the  security  of  the  principal  creditor  is  not  delivered  up,  nor  any- 
thing said  about  it,  the  presumption  is  that  the  original  security  was 
intended  to  remain  as  to  the  balance,  and  it  will  not  be  treated  as 
released.  See  Waugh  v.  Wren,  9  Jur.  N.  S.  365;  11  W.  B.  244. 
There  a  security  was  given  for  a  floating  balance  of  2000Z.,  and  when 
the  debt  had  reached  4600Z.,  a  surety  for  2000Z.  paid  a  sum  of  3000?. 
in  discharge  of  his  guarantee,  but  the  security  was  not  given  up;  it 
was  held  that  the  creditor  was  entitled  to  hold  the  security  for  the 
balance. 

The  question  has  been  much  discussed  whether  a  mortgagee  whose 
original  advance  has  been  secured  by  a  surety,  can,  as  against  the 
surety,  tack  a  subsequent  mortgage  to  the  same  creditor,  or  whether 
the  surety,  upon  paying  off  the  original  advance  alone,  cannot  call 
for  an  assignment  of  the  original  security.  In  the  case  of  Williams 
V.  Owen,  13  Sim.  597,  where  a  mortgage  debt  was  further  secured 
by  the  covenant  of  a  surety  for  the  mortgagor,  and  the  mortgagee 
made  a  further  advance  and  then  recovered  the  first  mortgage  debt 
from  the  surety,  it  was  held  that  the  surety  must  pay  the  amount  of 
the  further  advance  before  he  could  get  an  assignment  of  the  prop- 
erty to  him.  In  the  subsequent  case  of  Boivker  v.  Bull  (1  Sim.  N. 
S.  29;  15  Jur.  4),  a  contrary  decision  was  arrived  at  by  Lord  Cran- 
worth,  L.  C.  There  the  principal  debtor  mortgaged  one  estate,  and 
the  sureties  another,  in  order  to  secure  the  debt,  and  the  principal 
made  a  second  mortgage  of  his  estate  to  the  same  mortgagee  for 
another  sum;  it  was  held  that  the  sureties  were  entitled  to  redeem 
the  first  mortgage  on  payment  of  the  first  mortgage  debt  only,  and 
tha  mortgagee  was  not  entitled  to  tack  the  second  mortgage.  Lord 
Cvanworth  (as  Williams  v.  Owen,  13  Sim.  507,  was  not  cited  to  him) 
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was  probably  not  aware  of  the  case,  and  therefore  did  not  intend  to 
overrule  it;  but  although  Lord  Romilly,  M.  K.,  in  the  subsequent 
case  of  Farebrother  v.  Woodhouse,  23  Beav.  18,  seemed  to  be  of  opin- 
ion that  Lord  Cranworth's  decision  in  Bowker  v.  Bull  was  depend- 
ent OQ  the  special  contract  in  the  case,  it  has  been  approved  of  by- 
subsequent  decisions,  and  the  case  of  Williams  v.  Owen  was  clearly 
overruled  in  and  is  inconsistent  with  Hopkinson  v.  Rolt  (9  H.  L. 
514),  a  decision  of  the  House  of  Lords.  See  In  re  Kirkwood's  Es- 
tate, 1  L.  E.  I.  108. 

It  seems  to  be  clear,  therefore,  that  in  such  cases  a  mort- 
gagee making  a  second  advance  with  *  notice  of  the  surety-  [  *  128] 
ship  cannot  tack  the  two  securities,  as  against  the  surety 
paying  off  the  sum  secured  by  the  first.  See  also  Bank  of  White- 
haven V.  Dawson,  4  Ch.  D.  G49,  650;  reversed  on  another  point,  6 
Ch.  D.  218;  Newton  v.  Chorlton,  10  Hare,  646;  Forbes  v.  Jackson, 
19  Ch.  D.  615.  See  and  consider  Farebrothe  v.  Wodehonser,  23  Beav. 
18,j9os^,  129,  130. 

A  surety  who  pays  off  a  debt  for  which  he  became  answerable  is 
entitled  not  only  to  all  the  equities  which  the  creditor  could  have 
enforced  against  the  principal  debtor,  but  also  against  all  persons 
claiming  under  him.  [A  person  who  has  become  surety  for  another 
is,  if  he  discharges  the  debt  of  his  principal,  entitled  to  recover  of 
him,  or  his  co-sureties,  or  any  one  claiming  under  them,  on  a  contract 
which  the  law  will  imply,  though  nothing  on  the  subject  was  said 
when  the  suretyship  was  entered  into:  Clay  v.  Severance,  55  Vt. 
300;  Ward  v.  Henry,  5  Conn.  595;  Kimble  v.  Cummins,  3  Met.  (Ky.) 
327;  Powell  v.  Smitb,  8  Johns.  249;  Hassengerv.  Solms,  5  S.  &  R. 
4;  Kribbs  v.  Bryant,  1  Pick.  118.]  Hence  a  surety  will  not  be  de- 
prived of  his  right  to  the  principal  security,  by  a  further  mortgage 
by  the  debtor  to  a  person  who  had  notice  of  the  first  mortgage,  though 
the  second  mortgagee  got  in  the  legal  estate.  See  Dreiv  v.  Lockett, 
32  Beav.  499.  There  A.  mortgaged  his  estate  to  C,  andB.  became 
A.'s  surety  for  the  debt.  Afterwards  A.- mortgaged  the  estate  to  D., 
who  had  notice  of  the  first  mortgage.  The  first  mortgage  was  after- 
wards paid  off,  partly  by  B.  the  surety,  but  D.  got  the  transfer  of 
the  legal  estate.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the 
surety  still  had  priority  over  D.  for  the  amount  paid  by  him  under 
the  first  mortgage  as  surety  for  A.  See  also  Bowker  v.  Bull,  1  Sim. 
N.  S.  29;  Lancaster  v.  Evors,  10  Beav.  154. 

Upon  the  same  principle  a  surety,  as  standing  in  the  place  of  the 
creditor,  has  been  held  entitled  to  inarshal  securities  not  only  as 
against  the  principal  debtor,  but  also  as  against  all  persons  claiming 
under  him.  See  Heyman  v.  Dubois,  13  L.  R.  Eq.  158.  There  A., 
having  eft'ected  policies  upon  his  own  life  with  an  assurance  office, 
mortgaged  them  to  the  office  as  a  security  for  successive  loans.  In 
one  of  these  mortgages  B.  became  surety  for  repayment  of  the  amount 
borrowed.  A.  subsequently  became  bankrupt,  and  B.  was  compelled 
as  surety  to  pay  part  of  the  debt.     Upon  A.'s  death,  it  was  held  by 
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Bacon,  V.-C,  that  as  against  A.'s  assignee  in  bankruptcy,  B.  was 
entitled  to  marshal  the  securities  so  as  to  obtain  repayment  out  of 
the  balance  of  the  several  policy  moneys  of  the  amount  which  be  had 
been  compelled  as  surety  to  pay.  See  also  In  re  Westzinthvs,  5  B. 
&Ad.  817;  Spalding  v,  Buding,  6  Beav.  376;  note  to  Aldrich  v. 
Cooper,  vol.  2,  post 

A  surety,  moreover,  has  a  right  to  set  off,  as  against  the  demand 
of  the  creditor,  a  debt  due  from  the  principal  debtor  to  the  creditor 
arising  out  of  the  same  transaction  in  which  the' liability  of  the 
surety  arose.  See  Bechervaise  v.  Lewis,  7  L.  E.  C.  P.  372.  There 
the  defendant  as  surety  joined  Rowe  in  a  joint  and  several  note  to 
the  plaintiff  for  a  sum  which  Rowe  had  agreed  to  pay  the 
[  *  129  ]  *  plaintiff.  Afterwards,  without  the  consent  of  the  defend- 
ant, the  plaintiff  became  indebted  to  Rowe  by  receiving 
various  partnership  debts  sold  to  Rowe,  and  in  payment  for  which 
the  note  was  given,  thereby  rendering  it  impossible  for  him,  either 
during  the  life  of  Rowe  or  after  his  death,  to  proceed  against  him  or 
his  representatives  in  order  to  indemnify  the  defendant  in  respect  of 
the  note  which  became  due  during  life  of  Rowe.  It  was  held  by  the 
Court  of  Common  Pleas  that  the  surety  by  way  of  equitable  defence 
might  plead  a  special  plea  of  a  set-off  due  from  the  creditor,  arising 
out  of  the  same  transaction,  in  respect  of  which  the  liability  of  the 
surety  arose.  "A  surety,"  said  Willis,  J.,  "has  a  right,  as  against 
the  creditor,  when  he  has  paid  the  debt,  to  have  for  reimbursement 
the  benefit  of  all  securities  which  the  creditor  holds  against  the  prin- 
cipal. This  alone  would  not  help  the  defendant  here,  because  he 
has  not,  nor  has  the  principal,  actually  paid  the  creditor,  and  in  our 
law  set-off  is  not  regarded  as  an  extinction  of  the  debt  between  the 
parties.  The  surety,  however,  has  another  right,  viz.,  that  as  soon 
as  his  obligation  to  pay  is  become  absolute,  he  has  a  right  in  equity 
to  be  exonerated  by  his  principal.  Thus  we  have  a  creditor  who  is 
equally  liable  to  the  principal  as  to  the  principal  to  him,  and  against 
whom  the  principal  has  a  good  defence  in  law  and  equity;  and  a 
surety  who  is  entitled  in  equity  to  call  upon  the  principal  to  exon- 
erate him.  In  this  state  of  things  we  are  bound  to  conclude  that 
the  surety  has  a  defence  in  equity  against  the  creditor;  and  we  are 
justified  in  doing  so  by  the  authority  of  the  civil  law  alluded  to  in 
the  course  of  the  argument,  to  be  found  in  Dig.  Lib.  XVI.,  tit.  II., 
sect.  4.  '  Verum  est,  quod  et  Neratio  placebat  et  Pomponius  ait, 
ipso  jure  eo  minus  fidejussorum  ex  omni  contractu  debere  quod  ex 
compensatione  reus  retinere  potest.  Sicut  enim  cum  totum  peto  a 
reo,  male  peto,  ita  et  fidejussor  non  tenetur  ipso  jure  in  majorem 
quantitatem,  quam  reus  condemnari  potest.' " 

Where,  moreover,  a  surety  pays  off  a  mortgage  debt  of  the  prin- 
cipal debtor,  he  may  set  off  in  bankruptcy  the  money  which  thus 
becomes  due  to  him  as  being  entitled  to  the  benefit  of  the  securi- 
ties against  money  due  from  himself  to  the  owner  of  the  equity  of 
redemption,  and  where  the  equity  of  redemption  belongs  to  a  joint 
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stock  company,  to  which  calls  are  due  from  the  surety,  he  may  set 
off  his  payment  against  the  calls:  Ex  parte  Barrett,  34  L.  J. 
(Bank.)  41. 

So  likewise,  a  surety  for  the  payment  of  the  price  of  goods,  as 
in  the  case  of  a  broker  of  the  London  Dry  Goods  Market, 
who  contracts  for  the  purchase  of  *  goods  without  dis-  [  *  130  ] 
closing  his  principal,  for  whom  he  is  liable  in  default  of 
the  principal,  upon  payment  of  the  price  of  the  goods  is  entitled 
to  the  benefit  of  the  vendor's  lien:  Imperial  Bank  v.  London  and 
St.  Katherine  Docks  Company,  5  Ch.  D.  195. 

It  has  been  held  that  where  separate  debts  were  due  upon  dis- 
tinct securities  from  the  principal  debtor  to  the  creditor,  the  latter 
will  not  lose  his  right  to  consolidate,  by  the  fact  that  a  third  party 
who  has  become  surety  for  one  of  the  debts,  has  either  voluntarily 
or  upon  proceedings  taken  against  him  by  the  creditor,  paid  off  such 
debt,  and  that  the  surety  therefore  could  not  call  for  an  assignment 
of  the  securities  for  the  debt  he  had  paid  off.  See  Farebrother  v. 
Wodehouse,  23  Beav.  18.  There  the  defendants  lent  A.  B.  at  the 
same  time  two  sums  of  2000Z.  and  3000/.  on  distinct  securities,  and 
the  plaintiff  was  surety  for  the  first  sum.  It  was  held  by  Sir  John 
Romilly,  M.  R,  that  the  plaintiff,  on  paying  the  2000Z.,  was  not  en- 
titled to  have  a  transfer  of  the  securities  held  for  that  sum,  until 
the  defendants  had  also  been  paid  the  3000Z. 

There  was  an  appeal,  which  was  afterwards  compromised  (26  L. 
J.  (Ch.)  240),  on  this  case;  it  seems,  however,  to  be  contrary  to 
the  principles  of  those  decisions  on  tacking  in  which  the  right  of 
the  surety  to  an  assignment  of  securities  for  the  debt  he  has  satis- 
fied has  been  upheld.     See  ante,  p.  1 27. 

When  a  mortgagor  has  given  a  collateral  security  for  the  original 
debt,  and  borrows  a  further  sum,  which  is  guaranteed  by  a  surety, 
the  latter  is  entitled  to  the  surplus  value  of  the  securities,  after  pay- 
ment of  the  original  debt,  towards  payment  of  that  debt  for  which 
he  is  surety.  See  Praed  v.  Gardiner,  2  Cox,  86.  There  A.,  being 
indebted  to  B.,  lodged  several  securities  for  money  with  him,  as 
collateral  securities  for  that  debt.  A.  afterwards  borrowed  a  fur- 
ther sum  of  money  from  B.,  for  which  C.  became  his  surety.  A. 
became  bankrupt,  and  B.  called  upon  C.  to  pay  the  second  debt.  It 
was  held  that  the  securities  in  the  hands  of  B.,  being  more  than 
sufficient  to  pay  the  first  debt,  C.  ought  to  have  the  benefit  of  the 
surplus  in  reduction  of  the  second  debt.  See  also  Copis  v.  Middle- 
ton,  T.  &  R.  224;  Hodgson  v.  Shaw,  3  My.  &  K.  183,  195.  Sed  vide 
Allen  V.  De  Lisle,  5  W.  R.  (V.-C.  S.)  158;  3  Jur.  N.  S.  928;  Saw- 
yer  v.  Goodwin,  1  Ch.  D.  351. 

The  right  of  the  surety  to  have  the  benefit  of  the  securities  held 
by  the  creditor  is  derived  from  the  obligation  on  the  part  of  the 
principal  to  indemnify  the  surety:   Yonge  v.  Reynell,  9  Hare,  818. 

And  if  through  neglect  on  the  part  of  a  creditor  a  security  to 
the  benefit  of  which  a  surety  is  entitled  is  lost,  or  not  properly 
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[*13l]  perfected,  *  the  surety  will  be  discharged  so  far  regards 
the  amount  of  the  security  so  lost:  Strange  v.  Fooks,  4 
Giff.  408;  2  Seten  on  Decrees,  1185,  4th  ed.     See  further  on  this 
subject,  note  to  Bees  v.  Berrington^  vol.  2,  post. 

The  rules  as  to  a  surety's  right  to  securities  do  not,  it  seems,  ap- 
ply where  the  only  suretyship  is  created  by  indorsing  and  discount- 
ing a  bill  of  exchange:  Duncan  Fox  &  Co.  v.  North  and  South 
Wales  Bank,  11  Ch.  D.  88. 

Where,  moreover,  a  surety  gets  rid  of  and  discharges  an  obliga- 
tion at  a  less  sum  than  its  full  amount,  he  cannot,  as  against  his 
principal,  make  himself  a  creditor  for  the  whole  amount,  but  can 
only  claim  what  he  has  actually  paid  in  discharge  of  the  common 
obligation:  Reed  y.  Norris,  2  My.  &  C.  361,  375. 

Courts  of  equity,  it  seems,  would,  at  a  very  early  period,  compel 
assignments  of  securities  to  a  surety  to  a  much  greater  extent  than 
in  later  times  they  took  upon  themselves  to  do.  There  is  a  very 
strong  instance  of  the  application  of  that  equity  in  Parsons  v. 
Briddock,  2  Yern.  608.  In  that  case  the  principal  had  given  bail  in 
an  action;  judgment  was  recovered  against  the  bail;  afterwards  the 
surety  was  called  upon  and  paid;  and  it  was  held,  that  he  was  enti- 
tled to  an  assignment  of  the  judgment  against  the  bail.  So  that, 
though  the  bail  were  themselves  but  sureties  as  between  them  and 
the  principal  debtor,  yet,  coming  in  the  room  of  the  principal  debtor 
as  to  the  creditor,  it  was  held,  that  they  likewise  came  in  the  room 
of  the  principal  debtor  as  to  the  surety.  Consequently  that  de 
cision  established  that  the  surety  had  precisely  the  same  right  that 
the  creditor  had,  and  was  to  stand  in  his  place.  The  surety  had 
no  direct  contract  or  engagement  by  which  the  bail  were  bound  to 
him,  but  only  a  claim  against  them  through  the  medium  of  the 
creditor,  and  was  entitled  only  to  all  his  rights. 

But  where  mOre  recently  a  creditor  sued  his  principal  debtor  and 
recovered  a  judgment  against  him,  and  the  bail  in  the  action  and 
the  surety  thereupon  "paid  and  satisfied"  to  the  creditor  the  amount 
of  the  judgment,  with  interest  and  costs,  and  took  an  assignment 
thereof,  Lord  Langdale,  M.R.,  held,  that  the  judgment  was  dis- 
charged, and  that  the  surety  could  not  recover  on  the  judgment 
against  the  bail.  Artnitage  v.  Baldwin,  5  Beav.  278;  Hodgson  v. 
Shaw,  3  My.  &  K.  189;  DowUggin  v.  Bourne,  2  Y.  <&  C.  Exch.  Ca. 
462. 

Upon  the  same  principle,  although  it  was  at  one  time  thought 
that  a  surety  paying  off  the  debt  of  the  principal,  secured  by  their 
bond,  was  entitled  to  have  from  the  creditor  an  assignment  of  ihe 
debt  and  of  the  bond  by  which  it  was  evidenced  or  secured, 
[  *  132]  the  contrary  was  fully  established  *in  two  cases  decided 
by  Lord  Eldon,  C,  and  Lord  Brougham,  C,  where  the 
whole  subject  was  examined  in  a  most  elaborate  manner.     See  Copis 
V.  Middleton,  1  T.  &  R.  229,  where  Lord  Eldon  said:     "It  is  a  gen- 
eral rule,  that,  in  equity,  a  surety  is  entitled  to  the  benefit  of  ail  the 
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securities  which  the  creditor  has  against  the  principal;  but  then  the 
nature  of  those  securities  must  be  considered.  "Where  there  is  a 
bond  merely,  if  an  ac£ion  was  brought  upon  the  bond,  it  would  ap- 
pear upon  oyer  of  the  bond  that  the  debt  was  extinguished.  The 
general  rule,  therefore,  must  be  qualified  by  considering  it  to  ap- 
ply to  such  securities  as  continue  to  exist,  and  do  not  get  back  upon 
payment  to  the  person  of  the  principal  debtor.  In  the  case,  for  in- 
stance, where,  in  addition  to  the  bond,  there  is  a  mortgage,  with  a 
covenant  on  the  part  of  the  principal  debtor  to  pay  the  money, 
the  surety  paying  the  money  would  be  entitled  to  say,  'I  have  lost 
the  benetit  of  the  bond;  but  the  creditor  has  a  mortgage,  and  I 
have  a  right  to  the  benefit  of  the  mortgaged  estate  which  has  not 
got  back  to  the  debtor.'  "  See  also  the  remarks  of  Lord  Brougham^ 
in  Hodgson  v.  Shaiv,  3  My.  &  K.  190. 

It  followed,  contrary  to  what  was  formerly  considered  to  be  the 
law,  that  a  surety,  paying  off  the  bond  debt  of  the  principal,  was 
in  the  administration  of  his  assets  merely  a  simple  contract,  and  not 
a  specialty  creditor.  Copis  v.  Middleton,  1  T.  &  R.  229.  See  also 
Jones  V.  Davids,  4  Russ.  277;  In  re  Wamock^s  Estate,  11  I.  R. 
Eq.  212. 

Where,  however,  a  surety  upon  a  second  bond,  given  by  him  as 
a  collateral  security  for  a  debt  secured  by  the  original  bond  of  his 
principal,  paid  off  the  debt,  he  was  entitled  to  an  assignment  from 
the  creditor  of  the  original  bond;  for  the  original  bond  still  re- 
mained as  an  existing  security;  and  the  surety,  therefore,  upon  an 
assignment  of  it,  ranked  as  a  specialty  creditor  against  the  assets 
of  the  principal  debtor.  Thus,  in  Hodgson  v.  Shaw,  3  My.  &  K. 
183,  "A.  and  B.  executed  a  joint  and  several  bond,  to  secure  a  sum 
of  money  with  interest  to  W.  Subsequently  to  the  deaths  of  A. 
and  W.,  the  executors  of  W.  obtained  from  B.  as  principal,  and 
from  C.  as  surety,  another  bond,  to  secure  a  part  of  the  money  then 
duo  on  the  original  bond,  with  interest.  No  payments  were  ever 
made  in  respect  of  the  first  bond;  but  after  C.'s  death  the  second 
bond  was  paid  off  out  of  C.'s  estate,  and  his  representatives  there 
upon  procured  the  original  bond  to  be  assigned  to  them:  it  was 
held,  in  a  suit  to  administer  the  estate  of  A.,  that  C.'s  representa- 
tives were  entitled,  by  virtue  of  the  assignment,  to  rank  as  speci- 
alty creditors  of  A-'s  estate,  in  respect  of  the  payments 
made  by  C.  or  his  *  estate  of  the  second  bond,  to  the  ex-  [  *  133  ] 
tent  of  the  penalty  in  the  assigned  bond;"  and  see  Done 
V.  Walley,  2  Exch.  198. 

Where  a  surety  paid  the  debt  due  from  a  defaulter  to  the  Crown, 
the  Court  of  Exchequer  would  allow  him  to  stand  in  the  place  of 
the  Crown:  Regina  v.  Salter,  1  H.  &  N.  274;  Regina  v.  Robinson, 
lb.  275,  n. 

Extension  of  the  surety^ s  right  to  the  securities  of  the  creditor  by 
tlie  Mercantile  Law  Amendment  Act,   1856.] — According  to  the  law 

199 


*  134  BERING  V.  EARL  OF  WINCHELSEA. 

of  Scotland  the  surety  has  always  been  entitled  to  call  upon  the 
creditor  for  a  surrender  or  assigi^ment  of  all  separate  and  collateral 
Fecurities  obtained  by  him  for  the  debt,  his  right  not  being  limited 
by  the  exception  introduced  or  approved  of  by  Copis  v.  Middleton, 
and  Hodgson  v.  Shaw.  "The  equity  and  propriety  of  the  Scottish 
rule"  are  by  the  Mercantile  Law .  Commissioners  stated  to  be  "ob- 
vious, inasmuch  as  the  surety  obtains  much  aid  in  operating  his  re- 
lief from  the  hardship  of  having  been  compelled  to  pay  another 
party's  debt,  and  yet  no  detriment  is  thereby  inflicted  on  any  other 
party."      (Mercantile  Commission,  Second  Eeport,  1855,  p.  13.) 

In  accordance  with  their  recommendation,  the  law  of  England 
upon  this  subject  has  been  assimilated  to  that  of  Scotland  by  the 
Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  which 
enacts,  that  "Every  person  who,  being  sarety  for  the  debt  or  duty 
of  another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have  as- 
signed to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty, 
or  other  security  which  shall  be  held  by  the  creditor  in  respect  of 
«uch  debt  of  duty,  whether  such  judgment,  specialty,  or  other  security 
«hall  or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the 
payment  of  the  debt  or  performance  of  the  duty;  and  such  person 
shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all 
the  remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use 
the  name  of  the  creditor,  in  any  action  or  other  proceedings  at  law 
or  equity,  in  order  to  obtain  from  the  principal  debtor,  or  any  co- 
security,  co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnifi- 
cation for  the  advances  made  and  loss  sustained  by  the  person  who 
shall  have  so  paid  such  debt  or  performed  such  duty;  and  such  pay- 
ment or  performance  so  made  by  such  surety  shall  not  be  pleadable 
in  bar  of  any  such  action  or  other  proceeding  by  him :  Provided 
always,  that  no  co-surety,  co-contractor,  or  co-debtor,  shall  be  en- 
titled to  recover  from  any  other  co-surety,  co  contractor,  or  co-debtor 
by  the  means  aforesaid,  more  than  a  just  proportion  to 
[*134]  which,  as  between  those  parties  *  themselves,  such  last- 
mentioned  person  shall  be  justly  liable."  Sect.  5.  See 
Allen  V.  De  Lisle,  5  W.  E.  158,  V.-C.  S. 

The  statute  applies  to  a  co-debtor  as  well  as  to  a  surety.  Thus 
a  debtor  who  has  paid  the  whole  debt,  recovered  under  a  judgment 
against  himself  and  his  co-debtors,  has  a  right  to  an  assignment  of 
such  judgment.  See  Batchelor  v.  Lawrence,  9  C.B.  (N.S.)  543,  where, 
in  aa  action  by  a  co-debtor  against  the  judgment  creditor,  refusing 
to  make  such  assignment,  it  was  held  by  the  Court  of  Common 
Pleas,  that  a  plea  that  the  plaintiff  was  taken  in  execution  on  the 
judgment,  and  the  judgment  was  satisfied,  by  the  payment  of  the 
plain  tifP,  was  a  bad  plea.  See  also  Silk  v.  Eyre,  9  I.  R.  Eq.  393: 
Re  Swan,  4  I.  R.  Eq.  209.  And  a  trustee  suing  his  co-trustee  for 
an  indemnity  against  a  breach  of  trust  is  within  the  Act:  Lockhart 
V.  Beilly,  1  De  G.  &  Jo.  464 
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But  it  seems  that  the  Court  had  no  power,  under  sect.  5  of  the 
Act  to  enforce  the  remedy  of  one  co-surety  against  the  other  upon 
motion.     See  Phillips  v.  Dickson,  8  C.  B.  (N.  S.)  391. 

The  Act  is  applicable  to  a  contract  made  before  the  passing  of  the 
Act,  where  a  breach  of  it  has  taken  place  and  a  payment  has  been 
made  by  a  surety  or  co-debtor  under  such  contract  after  the  passing 
of  the  Act:  Lockhart  v.  Beilly,  1  De  G.  &  Jo.  464;  In  re  Cochran- s 
Estate,  5  L.  11.  Eq.  209. 

It  may  be  here  mentioned  that  when  an  executor,  who  has  joined 
as  surety  with  his  testator,  pays  the  amomit  of  the  debt  after  the 
testator's  death,  he  is  entitled  to  retain  the  amount  out  of  the  testa- 
tor's assets  as  against  all  creditors  of  equal  degree:  Ex  parte  Boyd, 
13  W.  E.  (L.  C.)  419. 

But  although  under  the  5th  section  of  the  Mercantile  Amend- 
ment Act  1856,  a  surety  who  discharges  a  specialty  debt  becomes  a 
specialty  creditor  of  the  principal  debtor,  a  specialty  debt  is  not 
created  by  reason  of  the  enforcement  by  the  surety  of  his  right  to 
indemnity  against  a  specialty  debt  for  which  he  is  liable  but  which 
he  has  not  discharged.  See  Ferguson  v.  Gibson,  14  L.  R.  Eq.  379, 
386.  There  A.  wife  of  the  testator,  under  a  power  mortgaged  her 
estate  as  a  collateral  security  for  the  mortgage  debt  of  her  husband. 
He  died  leaving  a  deficient  estate,  his  wife  and  daughter  being  ex- 
ecutrixes. The  mortgage  debt  not  having  been  paid  at  the  date  of 
,a  decree  for  the  administration  of  the  estate,  it  was  held  that  the 
widow  executrix  was  entitled  to  retain  an  indemnity  as  surety  as 
against  the  simple  contract  creditors  only,  inasmuch  as  her  right  to 
indemnity  did  not  amount  to  a  specialty  debt. 

If,  however,  she  had  actually  paid  the  mortgage  debt,  or 
it  had  been  raised  out  of  her  estate  by  a  mortgage  *  she  ,[*  135] 
might  have  acquired  a  right  of  retainer  as  against  the 
specialty  creditors:  per  Wickens,  V.-C,  in  Ferguson  v.  Gibson,  14 
L.  11.  Eq.  386.  It  must,  however,  be  remembered,  that  under 
Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46),  in  the  case  of  persons 
dying  on  or  after  the  1st  January,  1870,  their  debts  by  specialty  and 
simple  contract  are  payable  pari  passu. 

Right  of  Surety  paying  debt  to  stand  in  the  place  of  the  ci^editor 
in  bankruptcy. ^^ — In  many  other  cases,  the  surety  paying  the  'debt 
has  been  held  to  have  a  right  to  stand  in  the  place  of  the  creditor. 
Thus,  although  under  the  old  Bankrupt  law,  prior  to  49  Geo.  3,  c. 
121  (s.  8),  unless  the  surety  had  paid  the  creditor  before  the  bank- 
ruptcy of  the  principal,  lie  could  not  prove  under  such  bankruptcy 
( Taylor  v.  Mills,  Cowp.  525 ;  Paul  v.  Jones,  1  T.  E.  599 ;  Ex  parte 
Marshall,  1  Atk.  130).  Nevertheless,  where  the  creditor  had  proved 
the  debt  against  the  estate  of  the  principal,  and  the  surety  after- 
wards paid  him  the  debt,  the  creditor  was  held  a  trustee  of  the  divi- 
dends for  the  surety:  Ex  parte  Rushforth,  10  Ves.  409;  Ex  parte 
Turner,  3  Yes.  243;  'Paley  v.  Field,  12  Ves.  435;  Wright  v.  Morley,  11 
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Ves.  12;  Watkins  v.  Flannagan,S  Euss.  421.  So  a  surety  might  com- 
pel the  creditor  to  go  in  and  prove  the  debt  under  the  bankruptcy  or 
the  principal  debtor,  and  if  the  surety  paid  the  whole,  the  creditor 
would  be  a  trustee  of  the  dividends  for  him :  (Ex  parte  Rushforth, 
10  Yes.  414).  And  if  the  creditor  had  already  received  a  dividend, 
he  would  be  compelled  to  account  for  it  to  the  surety:  Ex  parte 
Holmes,  Mont.  &  Ch.  301. 

The  law  by  which  the  surety,  on  his  payment  after  proof  of  the 
creditor,  can  compel  the  creditor  to  account  for  any  dividend  he  may 
have  received,  was  not  altered  by  the  Bankruptcy  Act,  1869  (Hob- 
son  V.  Bass,  6  L.  E.  Ch.  App.  792),  nor,  it  seems,  by  the  Bank- 
ruptcy Act,  1883. 

Under  successive  Bankruptcy  Acts  sureties  had  the  right,  although 
they  may  have  paid  the  debt  of  the  principal  debtor  after  his  bank- 
ruptcy, to  prove  against  his  estate,  or  stand  in  the  place  of  the 
creditor  who  may  have  proved.  See  49  Geo.  3,  c.  121,  s.  8;  6  Geo. 
4,  c.  16,  s.  52;  12  &  13  Vict.  c.  106  (the  Bankruptcy  Act,  1849),  s. 
173. 

The  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  contained  no 
provision  upon  this  subject,  but  it  was  presumed  by  a  learned  au- 
thor on  bankruptcy  that  the  right  of  sureties  in  such  cases  depended 
upon  the  former  enactments,  though  repealed.  See  Eobson  on 
Bankruptcy,  265  3rd  ed.,  309,  5th  ed. 

And  although  the  Bankruptcy  Act  of  1883  contains  no 
[  *  136  ]  express  provision  on  the  same  subject,  if  a  *  surety  pay 
the  debt  after  the  bankruptcy  and  before  the  creditor  has 
proved,  the  surety  may  nevertheless,  under  sub-s.  3  of  sect.  37  of 
the  Act  of  1883,  prove  as  for  a  debt  to  which  the  bankrupt  becomes 
subject  before  his  discharge,  by  reason  of  an  an  obligation  incurred 
before  the  date  of  the  receiving  order. 

Where  after  proof  of  a  debt  by  a  creditor  a  surety  for  the  whole 
pays  part  only  to  the  creditor  not  in  discharge  of  the  whole,  the 
creditor  may  receive  dividends  on  the  full  amount  of  his  proof, 
provided  he  does  not  receive  in  the  whole  more  than  20s.  in  the 
pound:  Ex  parte  Cobblestone,  Re  Snell,  4  Deac.  54;  see  also  Ex 
parte  Turquand,  In  re  Fothergill,  3  Ch.  D.  445. 

If,  however,  the  surety  afterwards  pays  the  creditor  the  whole  of 
the  debt  remaining  due,  he  will  be  entitled  to  stand  in  the  place  of 
the  creditor  as  to  the  future  dividends  until,  by  means  of  those  divi- 
dends, he  has  been  fully  satisfied:  Ex  parte  Johnson,  1  De  G.  Mac. 
&  G.  Bank.  Eep.  179,  199. 

If  a  surety,  before  the  bankruptcy  of  the  principal  debtor,  pays 
part  of  the  debt,  he  will  be  entitled  to  prove  for  so  much  as  he  paid 
(Ex parte  Wood,  10  Ves.  415,  cited;  Ex  parte  Turner,  lb.;  3  Ves. 
243;  Paley  v.  Field,  12  Ves.  435). 

But  the  right  of  the  surety  in  such  cases  to  stand  in  the  place  of 
the  creditor  as  to  the  dividend  upon  the  amount  paid  by  him,  may 
by  contract  be  waived  in  favour  of  the  creditor  until  he  has  received 
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the  full  amount  of  his  debt:  Midland  Banking  Company  v.  Cham- 
bers, 7  L.  E.  Eq.  179,  183;  4  L.  K.  Ch.  App.  398;  Ex  parte  Hope, 
3  M.  D.  &  DeG.  720;  Ex  parte  Miles,  1  De  G.  623;  Ex  parte  Na- 
tional Provincial  Bank  of  England,  17  Ch.  D.  98 ;  Gee  v.  Pack,  33 
L.  J.  (Q.  B.)  49. 

Where  creditors  agree  to  accept  a  composition  payable  in  instal- 
ments, some  of  which  are  guaranteed  by  a  surety,  if  default  is  made 
in  the  payment  of  any  one  instalment,  the  creditors  have  a  right  to 
sue  the  debtor,  or  to  prove  in  his  bankruptcy,  for  the  balance  of 
their  original  debts,  after  deducting  what  they  have  received,  either 
from  the  debtor  or  the  surety,  in  respect  of  the  composition  and  not 
merely  for  the  amount  of  the  unpaid  instalments  of  the  composi- 
tion :  Ex  parte  Gilbey,  In  re  Bedell,  8  Ch.  D.  248.  But  the  surety, 
though  he  is  entitled  to  prove  in  the  debtor's  bankruptcy  for  what 
he  has  paid  in  respect  of  the  composition,  has  no  right  to  put  the 
creditors  to  an  election  whether  they  will  carry  out  the  arrange- 
ment in  toto  or  reject  it  in  toto,  lb. 

Where  a  person  is  surety  for  a  limited  part  of  the  debt,  and  has 
paid  that  part  of  the  debt,  he  is  entitled  to  receive  the 
dividend  which  the  principal  debtor  pays  *  in  respect  of  [  *  137  ] 
that  sum,  and  the  court  will  order  the  payment  to  the 
surety  of  the  future  dividends  on  such  sum,  and  will  order  the 
creditor  to  pay  to  the  surety  the  proportion  of  any  dividend  they 
may  have  already  received:  (Ex  parte  Bushforth,  10  Ves.  409; 
Paley  v.  Field,  12  Ves.  435;  Ex  parte  Brook,  2  Kose,  334;  Bardwell 
V.  Lydall,  7  Bing.  489;  Hohson  v.  Bass,(S  L.  E.  Ch.  App.  792;  2 
JSeton  on  Decrees,  1183,  4th ed.;  Goodwinw.  Gray,  22 W.  E.  (M.  E.) 
312;  Thornton  v.  M^Kewan,  1  H.  &  M  525;  2  Seton  on  Decrees, 
1182,  4th  ed.);  and  in  this  respect  there  is  no  difference  between 
a  bankruptcy  and  winding-up:  Gray  v.  Seckham,  1  L.  E.  Ch.  App. 
680,  684. 

The  rule,  however,  established  in  Ex  parte  Turner  (3  Ves.  243), 
viz.  that  in  similar  cases  in  bankruptcy  the  sum  paid  by  the  surety 
is,  in  calculating  the  proportion  of  dividend,  to  be  considered  as  ex- 
punged, does  not  apply  to  cases  in  winding-up.  See  Gray  v.  Seck- 
ham, 7  L.  E.  Ch.  App.  680,  685,  where  the  order  was  made  directing 
the  surety  to  receive  the  portion  of  dividend  due  on  the  sum  paid 
by  him  without  considering  the  sum  paid  by  him  as  having  been 
expunged. 

A  surety  for  a  limited  amount  of  the  debt  may  however  agree  to 
waive  his  right  to  prove  on  its  payment  for  the  benefit  of  the  cred- 
itor, and  it  is  now  not  unusual  for  contracts  of  guarantee  to  be  ex- 
pressly worded  so  as  to  show  that  it  was  intended  to  exclude  the 
surety  from  the  right  to  have  a  share  in  the  benefit  of  proof  (Mid- 
land Banking  Company  y.  Chambers,  4  L.  E.  Ch.  App.  398,401; 
Ex  parte  Hope,  3  M.  D.  &  De  G.  720;  Gee  v.  Pack,  33  L.  J.  (Q.  B.) 
49).  But  the  creditor,  although  under  such  circumstances  he  can 
prove  and  receive  dividends  for  the  whole  amount  of  the  debt,  will 
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not  be  entitled  to  receive  more  than  20s.  in  the  pound  including  the 
sum  paid  to  him  by  the  surety,  lb. 

Where,  however,  a  person  is  with  others  a  surety  for  the  whole  of 
a  debt,  with  a  limit  on  the  amount  of  his  liability,  on  the  bank- 
ruptcy of  the  debtor;  the  surety  will  not  be  entitled  to  the  benefit  of 
a  rateable  proportion  of  the  dividends  paid  on  the  whole  debt,  but 
is  bound  to  pay  the  creditor  the  sum  due  within  the  limit  of  his 
liability.  See  Ellis  v.  Emmanuel^  1  Exch.  D.  157.  There  the  prin- 
cipal debtor,  and  others  (seven  in  all,  reckoning  each  firm  a  sepa- 
rate person),  as  sureties  executed  a  bond  to  the  plaintiffs  whereby 
in  substance  the  eight  persons  bound  themselves,  and  every  two  or 
more  and  each  of  them,  jointly  and  severally  in  the  penal  sum  of 
14,000Z.  The  condition  of  the  bond  was,  that  if  the  eight  -parties, 
or  any  or  either  of  them,  paid  the  principal  sum  of  7000Z.  by  cer- 
tain instalments  at  the  times  specified,  the  bond  should 
[  *  138  ]  *  be  void  and  of  none  effect,  otherwise  it  should  remain 
in  full  force.  And  there  was  a  proviso,  that  four  of  the 
sureties  (including  the  defendant  Emmanuel)  should  not,  nor 
should  either  of  them,  be  liable  under  or  by  virtue  of  the  said  bond, 
whether  by  reason  of  a  joint -or  a  several  action  or  demard,  for  a 
sum  or  sums  exceeding  altogether  in  debt  or  damages  1300Z.  Then 
came  a  similarly  worded  proviso,  that  two  others  of  the  sureties 
should  not  be  made  liable  for  more  than  700Z. ;  and  another  proviso 
that  the  seventh  surety  should  not  be  liable  for  more  than  400 Z. 
The  aggregate  of  those  four  sums  of  1300 Z.,  two  of  700 Z.,  and  one  of 
400Z.,  being  exactly  7000Z.  The  principal  debtor  having  paid  lOOOZ. 
part  of  the  debt,  then  filed  a  petition  for  liquidation,  the  creditor 
proved  on  the  bond  and  received  a  dividend  of  9s.  2d.  in  the  pound 
on  the  6000Z. — viz.  2759Z.  8s.  2d.  under  the  liquidation.  After  de- 
ducting from  the  7000Z.  the  lOOOZ.  and  the  dividend  of  2759Z.  8s.  2d, 
and  a  sum  paid  by  one  of  first  four  sureties  on  being  sued  there 
remained  more  than  1300 Z.  due.  The  creditor  having  brought  an 
action  on  the  bond  against  Emmanuel,  one  of  the  sureties,  to  re- 
cover 1300Z.,  the  surety  contended  that  he  was  entitled  to  deduct 
from  the  1300Z.  a  rateable  proportion  of  the  dividend,  viz.  9s.  2d.  in 
the  pound  on  the  1300Z.,  and  that  he  was  liable  only  for  the  bal- 
ance. It  was  held  by  the  Court  of  Appeal,  affirming  the  judgment 
of  the  Court  of  Exchequer,  that  the  intention  of  the  bond  was  that 
the  surety  should  guarantee  the  whole  7000Z.  though  his  liability 
was  limited  to  1300Z.,  and  that  he  was  therefore  not  entitled  to  de- 
duct a  rateable  proportion  of  the  dividend,  but  was  liable  for  the 
whole  1300Z. 

A  question  of  construction  often  arises  for  the  decision  of  the 
Court,  as  to  whether  it  was  the  intention  that  the  surety  should 
merely  guarantee  part  of  the  debt  or  whether  he  should  guarantee 
the  whole  of  the  debt  with  a  limitation  on  his  liability  as  surety. 

It  has  been  recently  laid  down  in  an  important  case,  as  the  result 
of  all  the  authorities,  that  where  a  surety  gives  a  continuing  guar- 
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antee  limited  in  amount  to  secure  the  floating  balance  which  may 
from  time  to  time  be  due  from  the  principal  to  the  creditor,  the 
guarantee  is,  as  between  the  sarety  and  the  creditor,  to  be  constru- 
ed (primd  facie  at  least)  as  applicable  to  a  part  only  of  the  debt 
coextensive  with  the  amount  of  the  guarantee,  and  this  upon  the 
ground,  at  first  confined  to  equity,  but  afterwards  extended  to  law, 
that  it  is  inequitable  to  the  creditor,  who  is  at  liberty  to  increase 
the  balance  or  not  to  increase  it,  at  the  expense  of  the  surety : 
per  Blackburn,  J.,  in  Ellis  v.  Emmanuel,  1  Exch.  D.  163; 
*  see  also  Ex  parte  Rushforth,  10  Ves.  409;  Paley  v.  Field,  [  *  139  ] 
12  Ves.  435;  Bardwell  v.  Lydall,  7  Bing.  489;  Raikes  v. 
Todd,  8  A.  &  E.  846,  855;  Ex  parte  Holmes,  Mont.  &  Ch.  301,  316; 
Thornton  v.  M'Kewan,  1  H.  &  M.  525;  32  L.  J.  (Ch.)  69;  Gee  v. 
Pacfc,  33  L.  J.  (Q.  B.)49;  Hobson  v.  Bass,  6  L.  R.  Ch.  App.  794; 
Gray  v.  Seckham,  L.  R.  Ch.  App.  680.  It  is  true  that,  in  Ex  parte 
Rushworth,  10  Ves.  400,  Lord  Eldon  attached  much  weight  to  a  stip- 
ulation as  to  the  notice;  and  in  Paley  v.  Field,  12  Ves.  435,  Sir 
William  Grant  rested  his  judgment  in  a  great  measure  upon  a  pro- 
viso for  indemnity.  Subsequent  decisions  have  decided  that  the 
result  would  have  been  the  same  had  there  been  no  such  stipulation. 
See  Ex  parte  Holmes,  Mont.  &  Ch.  301 ;  Gray  v.  Seckham,  7  L.  R. 
Ch.  App.  680. 

If  a  creditor,  taking  a  limited  security  for  a  floating  balance, 
means  it  to  be  a  security  for  the  whole  of  the  debt,  and  not  merely 
for  a  part,  he  should  take  care  that  this  is  clearly  expressed,  for  the 
primd  facie  construction  is  the  other  way,  and  the  court  ought  not 
to  split  hairs  or  make  nice  verbal  distinctions  in  the  words  used. 
See  Hobson  Y.  Bass,  6  L.  R.  Ch.  App.  794;  Ellis  v.  Emmanuel,  1 
Exch.  D.  168. 

There  is,  however,  no  case  which  lays  down  that  where  the  sure- 
tyship limited  in  amount  is  for  a  debt  already  ascertained  which  ex- 
ceeds that  limit,  it  is  primd  facie  to  be  construed  as  a  security  for 
part  of  the  debt  only;  and  there  does  not  appear  to  be  any  princi- 
ple on  which  such  a  primd  facie  construction  ought  to  be  adopted. 

It  is  in  such  a  case  a  question  of  construction  on  which  the  Court 
is  to  say  whether  the  intention  was  to  guarantee  the  whole  debt, 
with  a  limitation  on  the  liability  of  the  surety,  or  to  guarantee  a 
part  of  the  debt  only;  per  Blackburn,  J.,  in  Ellis  v.  Emmanuel,  1 
Exch.  D.  169. 

Where  under  the  old  law  a  surety  paid  the  debt  with  interest 
subsequent  to  the  bankruptcy  of  the  debtor,  he  could  not  prove  for 
such  subsequent  interest;  Ex  parte  Wilson,  1  Rose,  137;  Ex  parte 
Houston,  Re  Boyd,  2  G  &  J.  56. 

Whether  such  subsequent  interest  could  now  be  proved  as  a  debt 
under  Rules  17  and  20  to  Schedule  of  the  Bankrupcy  Act,  1883  (46 
&  47  Vict.  c.  52),  appears  to  be  doubtful.  See  Ex  parte  Sander- 
son, Re  Alexander,  8  De  G.  Mac.  &  G.  849. 

Where  several  persons  are  liable  each  in  solido,  to  a  debt,  and 
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the  creditor  enforces,  as  he  may  do,  payment  in  a  manner  which 
as  between  the  debtors  is  unjust,  the  Court  of  Bankruptcy^  will  en- 
deavor to  place  them  in  the  same  situation  between  themselves 
as  if  the  creditor  had  enforced  his  rights  against  them 
[  *  140  ]  *in  a  manner  conformable  to  their  rights  against  each 
other  so  far  as  it  can  be  done.  See  Ex  parte  Stokes,  X>e 
Gex,  618.  There  a  bond  was  entered  into  by  a  principal  and  three 
sureties.  The  principal  and  one  of  the  sureties  compounded  with 
their  creditors,  and  the  other  two  sureties  became  bankrupt.  The 
obligee  proved  the  full  amount  of  his  debt  against  the  separate 
estates  of  the  two  bankrupts,  and  claimed  under  the  compositions, 
and  by  these  means  received  20s.  in  the  pound;  but  the  estate  of 
the  compounding  surety  paid  more  than  its  contributive  share.  It 
was  held  by  Knight-Bruce,  V.-C,  that  that  estate  was  entitled  to 
the  benefit  of  the  proof  made  by  the  obligee  against  the  bankrupt 
surety. 

Where  one  of  two  co-debtors  under  a  joint  promissory  note  paid 
the  principal  debtor  after  the  bankruptcy  of  the  other,  it.  was  held 
that  he  was  not  entitled  as  a  surety  under  the  Act  then  in  force 
(6  Geo.  4,  c.  16,  s.  52),  or  to  prove  for  a  moiety  of  the  note  against 
the  estate  of  his  co-debtor:  Ex  parte  Porter,  4  D.  &  C.  774. 

But  he  might  probably  now  prove  in  respect  of  the  payment  of 
the  note,  by  reason  of  its  being  an  obligation  incurred,  before  the 
date  of  the  receiving  order.  See  Sec.  37,  sub-s.  3  of  the  Bank- 
ruptcy Act,  1883. 

[Doctrine  of  Contribution  Restated, — The  principle  as  between 
co-sureties,  is  equality  of  burden  and  equality  of  benefit. 

The  equity  of  contribution  arises  when  one  of  several  persons 
who  are  liable  to  a  common  debtor  obligation  discharges  the  same 
for  the  benefit  of  all.  The  surety  who  has  discharged  the  debt  has 
the  right  to  call  upon  his  co-debtors  to  pay  their  proportionate 
part. 

At  common  law  no  contribution  could  have  been  enforced,  each 
surety  was  liable  only  for  his  pro  rata  proportion,  but  in  equity 
the  burden  is  divided  between  the  solvent  sureties.  Each  surety 
bringing  into  hotchpot  every  security  which  he  may  hold,  and  all 
the  sureties  are  entitled  to  the  benefit  derived  from  the  same. 

The  sureties  may  be  bound  at  different  times  or  by  different  in- 
struments yet  if  they  are  bound  for  the  same  debt  contribution  can 
be  enforced. 

The  surety  is  entitled  to  recover  from  the  principal,  the  amount 
of  the  debt  with  the  interest  and  costs. 

A  surety  who  is  indemnified  by  the  principal  cannot  recover  for 
contribution,  except  so  far  as  that  indemnity  does  not  extend: 
Morrison  v.  Taylor,  21  Ala.  779;  neither  can  a  surety  enforce  con- 
tribution if  he  has  neglected  to  interpose  a  legal  defence,  as  of  the 
statute  of  limitations. 
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If  a  person  becomes  surety  on  a  supplemental  instrument,  with 
the  understanding  that  he  is  to  become  liable  only  on  the  failure 
of  the  principal  and  his  sureties,  he  cannot  be  compelled  to  con- 
tribute. Neither  will  contribution  be  enforced  between  wrong- 
doers. 

The  right  of  contribution  may  be  asserted  through  the  medium 
of  a  bill  in  equity.] 
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[  *  141 1  *  FOX  V.  MACKRETH . 

PITT  V.  MACKRETH. 


12t7i  May,  and  10th,  iWi,  \Wi,  23rd,  24t7i,  2Qth  Nov.  1787, 
'  ,  and  1th,  8th,  and  11th  Dec.  1788,  Line.  Inn  Hall. 

[the  case  and  arguments  are  taken  from  2  BRO.  C.  C.  400.       THE  JUDG- 
MENT FROM  2  COX,  320.] 

{S.  C,  4  Bro.  P.  a,  Toml  ed.  258.     See  Hargreave,  Jur.  Arg.  453, 
526;  Beg.  Lib.  i;788.     A.  fol.  64.] 

Purchase  by  a  Trustee  for  Sale.] — A  Trustee  for  the  sale  of  es- 
tates for  payment  of  debts,  who  purchased  them  himself,  by  taking 
an  undue  advantage  of  the  confidence  reposed  in  him  by  the  set- 
tlor, and  previous  to  the  completion  of  the  contract  sold  them  at  a 
highly  advanced  price,  decreed  to  be  a  trustee,  as  to  the  sum  pro- 
duced by  the  second  sale,  for  the  settlor. 

This  cause  came  on  by  appeal  from  the  Rolls. 

The  original  bill  was  filed  in  June,  1781,  by  the  plaintiff,  James 
Fox,  Esq.,  against  Robert  Mackreth,  John  Dawes,  and  John  Baynes 
Garforth,  Esqrs.  The  supplemental  bill  was  by  William  Morton 
Pitt,  Esq.,  and  James  Farrer,  trustees  of  the  estate  and  effects  of 
James  Fox,  against  the  same  defendants,  to  have  the  benefit  of  the 
former  suit. 

The  material  part  of  the  prayer  of  the  original  bill  was,  that  the 
sale  of  the  plaintiff's  estates  in  the  county  of  Surrey,  made  to  Thomas 
Page,.  Esq.,  might  be  declared  to  have  been  made  in  trust  for  the 
plaintiff,  and  that  Mackreth  and  Dawes  might  be  declared  to  be  ac- 
countable to  the  plaintiff  for  what  the  estates  were  sold  for  to  Page, 
and  also  for  accounts  of  what  was  due  to  the  defendants  Mackreth 
and  Dawes,  and  upon  what  securities;  and  that  they  might  be 
decreed  to  deliver  up  the  securities,  the  plaintiff  offering  that  they 
should  be  at  liberty  to  retain  respectively,  out  of  the  purchase-monies 
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of  the  estates,  what  should  be  found  justly  due  to  them 
from  the  *  plaintiff,  and  an  account  of  monies  due  to  the  [  *  142  ] 
defendants,  on  account  of  annuities  granted  by  the  plain- 
tiff to  the  defendants,  the  plaintiff  offering  that  the    defendants 
should  be  at  liberty  to  retain  the  sum  found  due  out   of  the   said 
purchase-monies. 

The  circumstances  of  the  case  made  against  the  principal  defend- 
ants, Mackreth  and  Dawes,  as  taken  from  the  bill,  answer,  and  evi- 
dence, appear  to  bo  these: — 

That  the  plaintiff  Fox,  being  seised  in  tail  of  an  estate  at  Horseley 
and  elsewhere,  in  the  county  of  Surrey,  subject  to  an  estate  for  life, 
in  some  parts  thereof,  to  his  mother  for  her  jointure  in  lieu  of  dower, 
and  likewise  seised  or  possessed  of  copyhold  and  leasehold  estates 
in  the  same  county,  and  also  entitled  to  several  other  estates  in  ex- 
pectancy or  for  life  only,  had  before  he  came  of  age,  embarked  in  a 
very  expensive  course  of  life,  and  was  reduced  to  great  distresses, 
and,  under  these  circumstances,  had  procured  money  by  granting 
annuities,  and  engaging  his  friends  who  were  of  age,  in  bonds  and 
judgments  for  securing  the  payment  of  them;  and  his  friends,  being 
acquainted  with  his  situation,  proposed,  that  as  soon  as  might  bo 
after  he  should  attain  his  age  of  twenty-one  years,  he  should  suffer 
a  recovery  of  the  Surrey  estate,  which,  or  a  competent  part  thereof, 
should  be  conveyed  to  trustees,  to  be  sold  for  the  payment  of  his 
debts,  and  redeeming  the  annuities  for  which  he,  and  his  friends  on 
his  behalf,  had  engaged;  and  he  attained  his  age  of  twenty-one  in 
the  month  of  August,  1777,  and  was  very  soon  afterwards  (in  the 
latter  end  of  that  or  the  beginning  of  the  next  month)  introduced 
to  the  defendant  Mackreth  ( who  usually  supplied  young  men  of  for- 
tune with  money  in  their  distresses),  and,  on  account  of  the  plain- 
tiffs inability  to  make  a  security  by  mortgage,  as  a  recovery  could 
not  be  suffered  till  Michaelmas  Term,  it  was  agreed  that  the  defend- 
ants Mackreth  and  Dawes,  should  supply  the  plaintiff  with  the  sum 
of  5100Z.,  upon  the  plaintiff's  granting  two  annuities  of  500Z.  and 
350Z.  each  for  his  life;  that  Dawes,  on  the  23rd  of  September,  ad- 
vanced the  5100Z.,  for  which  the  following  securities  were 
executed : — A  bond  of  that  *  date  by  the  plaintiffs,  in  the  [  *  143  ] 
penal  sum  ol  6000^.,  for  securing  to  the  defendant  Dawes 
an  annuity  of  500Z.,  for  the  life  of  the  plaintiff;  a  warrant  of  attor- 
ney of  even  date  to  confess  judgment  on  the  said  bond;  and  an  in- 
denture tripartite,  between  the  plaintiff  of  the  first  part,  Dawes  of 
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the  second  part,  and  Garforth  of  the  third  part,  whereby  lands  in  the 
county  of  York,  of  which  the  plaintiff  was  seised  for  life,  were  con- 
veyed to  Garforth,  for  securing  the  payment  of  the  annuity  of  bOOl. 
to  Dawes.  The  annuity  of  350Z.  was  secured  by  a  similar  bond  of 
the  same  date,  warrant  of  attorney  to  confess  judgment  thereon,  and 
a  similar  conveyance  of  the  same  lands  to  Garforth,  for  better  secur- 
ing the  same.  In  the  annuity  of  500Z.,  Mackreth,  in  his  answer, 
admitted  he  was  interested  with  Dawes,  but  denied  that  he  was  so 
in  that  of  350Z. 

In  Michaelmas  Term,  1777,  a  recovery  was  suftered  of  the  free- 
hold pari  of  the  Surrey  Estates,  by  which  they  were  vested  (sub- 
ject to  the  mother's  estate  for  life  in  a  part  thereof)  in  Oliver  Farrer, 
in  trust  to  convey  the  same  in  such  manner  as  the  plaintiff  should 
direct,  Mr.  Farrer  having  agreed  to  act  as  a  trustee  for  the  purpose 
of  selling  the  same  and  discharging  the  debts,  together  with  and 
under  the  direction  of  two  of  the  plaintiff's  friends  (who  appear  to 
have  been  Lord  Ligonier  and  Lord  Grantley),  if  they  could  be 
prevailed  upon  to  accept  the  trust.  In  December,  1777,  the  plain- 
tiff, being  threatened  with  an  arrest  for  the  sum  of  2000Z.  by  the 
holder  of  bills  of  exchange  drawn  by  the  plaintiff  while  at  Paris, 
applied  to  the  defendant  Mackreth,  who  agreed  to  lend  the  plain- 
tiff 3000Z.  on  mortgage  of  the  Surrey  estates;  upon  which  mort- 
gage deeds,  dated  22nd  and  23rd  of  this  month,  were  accordingly 
prepared  and  executed.  At  the  time  of  the  execution  of  these 
deeds,  it  was  proposed  that  the  denfendant  Mackreth  should  be  a 
trustee  with  Farrer  for  payment  of  the  debts  and  redeeming  the 
annuities,  when  the  defendant  Mackreth  proposed  the  defendant 
Dawes  for  that  purpose,  as  being,  from  the  course  of  his  business, 

well  acquainted  with  man}  of  the  persons  who  had  pur- 
[  *  144  ]  chased  the  plaintiff's  other  annuities,  and  could  *  assist 

in  purchasing  them  at  a  cheaper  rate  than  Mr.  Farrer; 
which  was  assented  to  by  the  plaintiff,  upon  an  assurance  that  noth- 
ing should  be  done  without  Mr.  Farrer  being  consulted  and  approv- 
ing thereof. 

In  the  same  month  the  plaintiff  delivered  to  the  defendant 
Mackreth  a  particular  or  rental  of  the  estate  in  Surrey,  made  by 
Thomas  Jackman,  by  which  it  appeared  that  the  rents  of  the  houses 
and  cottages  on  the  premises  amounted  to  283i.  Is ,  and  those  of 
the  lands  to  979Z.  14s.  (subject  to  the  mother's  jointure,  which  was 
stated  at  240 Z.  a  year),  and  the  timber  was  valued  in  the  rental  at 
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4000^,  and  the  whole  was  valued  at  45,000/.  It  was  also  in  evidence, 
that  Mackreth  sent  down  a  man  of  the  name  of  Hampton  to  view 
the  estate,  who  was  there  a  week,  but  what  valuation  he  made,  or 
whether  the  same  was  communicated  to  Mackreth,  did  not  appear. 

A  trust  deed  was  prepared  by  Garforth,  reciting  the  mortgage,  by 
which  the  estates  were  conveyed  to  Mackreth  and  Dawes  (subject 
to  Mackreth's  mortgage  and  the  annuity  to  Dawes)  in  trust  to  sell 
or  mortgage  the  same,  and  to  pay  the  debts  and  redeem  the  annu- 
ities granted  by  the  plaintiff.  These  deeds  being  sent  to  Mr.  Farrer, 
he  made  some  objections  thereto,  on  account  of  the  sums  advanced 
as  the  prices  of  the  annuities,  not  being  scheduled  as  gross  sums 
carrying  interest  at  5Z.  per  cent,  and  also  on  account  of  the  trus- 
tees being  empowered  to  sell  or  mortgage  the  estates  without  the 
intervention  of  Mr.  Fox.  And  it  being  afterwards  agreed,  that 
Mackreth  should  pay  off  Dawes,  and  advance  some  further  sums,  a 
deed  poll  was  prepared,  calculaited  for  execution  on  the  10th  Janu- 
ary, 1778,  and  indorsed  on  the  mortgage  deed,  to  secure  such  fur- 
ther sum  of  7000/.,  consisting  of  5100/.,  the  consideration-money 
for  the  annuities  granted  by  the  plaintiff  to  Dawes,  with  212/.  10s. 
interest  thereon,  for  the  quarter's  arrear  due  23rd  December,  1777 
(but  which  was  not  paid  by  Mackreth  to  Dawes  until  the  16th  July, 
1788),  and  51/.  14s.  9|d.,  twenty-three  days'  arrear  of  the  said  an- 
nuities, from  23rd  December  to  said  16th  January,  and 
1635/.  15s.  2Jd.  paid  to  the  plaintiff  on  the  *16th  January,  [  *  145  ] 
1778.  A  new  trust  deed  was  also  prepared,  in  which  this 
deed-poll  was  recited,  and  the  3000/.  and  7000/.  made  the  first  charges 
on  the  estate. 

On  the  16th  January,  1778,  the  plaintiff  Fox  and  the  defendant 
Mackreth  dined  together  at  the  houses  of  the  defendant  Garforth, 
for  the  purpose  of  executing  these  deeds,  and  after  dinner,  and  before 
the  plaintiff  had  executed  the  deeds,  a  conversation  arose,  in  which 
it  was  proposed  that  the  defendant  Mackreth  should  become  the 
purchaser  of  the  estate,  and  Jackman's  valuation  of  45,000/.  was 
mentioned  by  the  plaintiff  as  a  fair  price,  which  was  objected  to  by 
Mackreth,  considering  the  value  put  thereby  upon  the  houses  and 
lands;  upon  which  the  defendant  made  a  calculation  of  the  houses 
at  fourteen  years'  purchase,  and  the  lands  at  thirty,  together  with 
the  household  furniture,  valued  at  500/.,  and  the  timberat  4,000/. 
(on  which  last  two  articles  they  agreed),  amounting  to  37,853/.  14s. 
The  plaintiff  afterwards  offered  to  sell  the  estates  to  the  defendant 
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for  42,000Z.,  upon  which  the  defendant  said  he  would  split  the  diff- 
erence, and  give  39,500Z.  for  the  same,  but  would  not  give  more;  and 
the  plaintiff  not  agreeing  to  accept  the  terms,  the  trust  deeds  were 
then  executed  by  the  plaintiff. 

After  the  deeds  were  executed,  the  conversation  was  renewed,  and 
the  plaintiff  expressing  some  concern  with  respect  to  his  mother's 
jointure,  in  case  he  should  accept  the  defendant's  terms,  the  defend- 
ant offered  the  39,500Z.,  and  to  subject  himself  to  the  payment  of 
the  plaintiff's  mother's  jointure,  in  case  she  should  survive  him;  upon 
which  the  parties  agreed,  and  the  defendant  Garforth  (who  had  been 
absent  during  the  greater  part  of  the  treaty)  was  called  in,  and  drew 
up  a  memoradum  of  such  agreement,  by  which  the  money  was  to  be 
paid  on  or  before  the  25th  of  March  next,  till  which  time  the  plain- 
tiff was  to  receive  the  rents  and  profits,  and  then  convey  the  estate 
to  the  defendant  Mackreth;  and  about  twelve  o'clock  at  night  this 
memorandum  was  signed  by  the  plaintiff,  upon  which  the  trust  deed 
was  cancelled. 

Ou  the  28th  of  the  same  month,  articles  for  the  purchase 
[  *  146]  *  were  executed  by  both  parties.  On  the  24th  April  fol- 
lowing, the  plaintiff,  and  Anna  Fox  his  mother,  on  the 
2nd  of  May,  executed  conveyances  of  the  estates  to  the  defendant, 
in  consideration  of  39,500Z.,  11,097Z.  of  which  was  retained  by  the 
defendant,  in  payment  of  the  above  mortgage  of  3000?.,  the  7000/. 
secured  by  the  deed-poll,  and  some  other  sums  charged  by  the  de- 
fendant, as  advanced  to  the  plaintiff;  and  the  defendant  gave  the 
plaintiff  as  a  security  for  the  residue  (being  28,403Z.),  a  common 
accountable  receipt;  and  afterwards,  on  the  objection  of  the  plain- 
tiff to  this  as  the  only  security  for  the  money,  the  defendant  wrote, 
on  the  same  piece  of  paper  which  contained  the  accountable  receipt, 
the  following  charge: — "25th  April,  1778.  I  do  hereby  charge  all 
my  estates  in  the  county  of  Surrey  with  the  payment  of  the  above 
sum  of  28,403 Z.  and  interest."  At  the  time  of  signing  the  above, 
the  defendant  had  no  estates  in  the  county  of  Surrey  but  those  pur- 
chased by  him  of  the  plaintiff;  and  the  defendant  gave  to  the  plain- 
tiff no  other  security  for  the  residue  of  the  money  than  the  receipt 
and  charge. 

In  the  interval  between  the  execution  of  the  articles  and  that  of 

the  conveyances,  Mackreth  had  treated  with  Thos.  Page,  Esq.,  for 

the  sale  of  the  whole  of  the  said  estate;  and  on  the  2l8t  March,  Mr. 

Page  agreed  to  give  50, 500 Z.  for  the  same,  but  no  article  was  entered 
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into  between  him  and  the  defendant  till  the  30th  of  April  following. 
Immediately  after,  Page  was  let  into  possession,  and  was  to  receive 
the  rents  and  profits  from  Lady-day  then  last.  The  treaty  with 
Page  was  totally  unknown  to  the  plaintiff,  when  he  executed  the 
conveyance  to  the  defendant. 

The  plaintiff  drew  upon  the  defendant  for  several  sums  on  account 
of  the  pui'chase  money;  and  in  October,  1778,  having  sefnt  for  an 
account,  the  defendant  drew  one  out,  by  which  he  made  a  balance 
remaining  in  his  hands  of  llSl.  IHs.  9(i. ;  bat  admitted  in  his 
answer  that  he  had  therein  charged  moneys  unpaid  as  the  supposed 
amount  of  two  annuities  and  the  arrears  thereof  then  unredeemed; 
and  afterwards,  in  May,  1779,  having  then  settled  the 
*  said  annuities,  he  sent  the  plaintiff  another  account,  in  [  *  147] 
which  he  made  the  balance  616Z.  17s.  above  the  other 
balance  of  773Z.  18s.  9d.  In  June,  1779,  the  plaintiff,  being  again 
in  distress,  applied  to  the  defendant,  when  he  advanced  him  2100?. 
upon  an  annuity  of  350Z.  a  year  for  plaintiff's  life,  secured  by  a  bond 
in  the  penal  sum  of  4200 Z.,  and  warrant  of  attorney  to  enter  up 
judgment  on  the  same. 

Upon  discovery  of  the  sale  to  Page,  under  the  circumstances  as 
stated  above,  the  plaintiff  filed  his  bill  (d),  insisting  that  the  defend- 
ant Mackreth,  being  a  trustee  for  him  under  the  trust-deed  for  pay- 
ment of  debts,  it  was  his  duty  to  sell  the  sa^e  for  the  advantage  of 
the  plaintiff:  and  if  he  purchased  for  himself  (which  the  plaintiff' was 
advised  he  could  not)  it  should  be  for  a  fair  and  adequate  consid- 
eration; that  the  plaintiff,  having  been  imposed  upon,  ought  to 
have  the  benefit  of  the  sale;  and  that  the  sum  of  7000Z.,  mentioned 
in  the  articles  as  due  to  Mackreth,  on  mortgage,  or  the  part  there- 
of estimated  to  be  due  to  the  defendant  as  the  value  of  the  annui- 
ties granted  to  Dawes,  was  a  much  greater  sum  than  they  were 
really  worth  on  a  fair  valuation;  that  no  greater  allowance  ought 
to  be  made  out  of  the  purchase-money  than  the  sums  really  ad- 
vanced, with  interest  from  the  time  of  advancing  the  same;  that 
Mackreth  had  not  discharged  the  annuities  granted  by  the  plaintiff, 
but  the  plaintiff  continued  liable  to  the  same;  and  that  at  the  time 
he  granted  the  last  annuity  of  350Z.,  there  was  money  in  the  de- 
fendant's hands,  or  the  defendant  was  accountable  to  the  plaintiff 
for  larger  sums,  as  he  then  had  in  his  hands  the  sums  for  which  he 

(d)  In  1871. 
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Bold  the  plaintiff's  estate,  beyond  the  sum  of  39,500Z.,and  therefore 
prayed  as  is  before  stated. 

The  defendant  Mackreth,  by  his  answer,  insisted  on  the  fairness 
of  the  transaction,  and  that  the  price  at  which  he  bought  the  es- 
tate was  an  adequate  price,  though  he  expected  to  have  some  bene- 
fit by  selling  it  out  in  parcels ;  but  that  the  purchaser,  Mr.  Page, 
having  an  estate  in  the  neighbourhood,  gave  a  larger  price  than  it 
was  worth  to  other  persens.  "^  He  admitted  that  he  had  in 
[  *  148  ]  his  hands  a  *  balance  of  617Z.  13s.  of  the  purchase-money, 
which  he  claimed  to  retain,  on  account  of  the  plaintiff  be- 
ing only  tenant  for  life  in  a  small  part  of  the  estate  conveyed  to 
the  defendant,  and  773Z.  18s.  9d  the  balance  of  the  accounts  sent  to 
the  plaintiff"  in  October,  1778;  and  the  defendant  Mackreth  further 
said,  that  on  the  30th  of  August,  1779,  part  of  the  estate  being  dis- 
covered to  be  copyhold,  the  defendant  applied  to  the  plaintiff  to 
execute  a  letter  of  attorney,  to  surrender  such  copyhold  premises  to 
the  defendant,  which  he  readily  agreed  to,  and  signed  such  letter  of 
attorney;  and  that  Mr.  Page,  the  purchaser,  in  November,  1779, 
having  raised  a  sum  of  money  by  mortgage  of  part  of  the  said  es- 
tates, and  afterwards  having  occasion  to  raise  money  by  mortgage 
of  other  parts  of  the  said  estates,  and  the  solicitor  for  the  person 
advancing  the  money  requiring  to  have  the  original  deeds  of  the  22nd 
and  23rd  December,  17J7,  and  the  conveyance  from  the  plaintiff  to 
the  defendant  or  duplicates  thereof,  the  defendant  applied  to  the 
plaintiff  to  execute  other  parts  of  the  deeds,  which  he  agreed  to, 
and,  together  with  his  mother,  executed  the  same  without  expressing 
himself  dissatisfied  with  the  purchase  made  by  the  defendant  (but 
it  was  in  evidence  that  Mr.  Farrer  only  consented  to  the  plaintiff's 
executing  the  same  under  a  proviso  that  the  same  should  not  be 
considered  as  a  confirmation),  which  acts  of  the  plaintiff  the  de- 
fendant insisted  would  operate  as  confirmations  of  the  transactions. 

The  cause  was  heard  at  the  Rolls,  before  his  Honor  Sir  Lloyd 
Kenyon,  the  then  Master  of  the  Rolls,  on  the  26th,  27th,  and  29th 
of  June,  and  on  the  [4th],  13th,  14th,  and  26th  of  July,  1786,  on 
which  last  day  his  Honor  was  pleased  to  make  his  decree,  whereby 
he  declared  that  undue  advantage  was  taken  by  the  defendant 
Mackreth  of  the  confidence  reposed  in  him  by  the  plaintiff  Fox,  and 
that  therefore  the  defendant  Mackreth  ought  to  be  considered  as  a 
trustee  as  to  all  the  estates  and  interests  comprised  in  the  con- 
veyance of  the  23rd  and  24th  days  of  April,  1778,  for  the. said 
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plaintiflf  Fox,  after  the  execution  of  the  said  deeds;  and 
ordered  it  to  be  referred  to  the  *  Master  to  take  an  account  [  *  149  ] 
of  the  money  received  by  the  defendant  Mackreth  from 
Page,  and  to  compute  interest  thereon  at  5Z.  per  cent.,  from  the 
time  of  receiving  the  same,  and  to  take  an  account  of  the  money 
paid  by  defendant  Mackreth  to  Dawes  on  account  of  the  annuities 
of  500/.  and  300Z. ;  and  also  an  account  of  the  money  advanced  by 
Mackreth  on  account  of  the  annuity  of  850Z.  in  1779  (e):  and  an 
account  of  money  received  by  Mackreth  on  account  of  the  mort- 
gage in  1778,  and  under  the  contract  for  the  purchase  of  the  es- 
tate (/),  and  compute  interest  on  the  same;  and  that  the  defendant 
Mackreth  should  pay  the  plaintiff  the  costs  of  the  suit  in  respect 
of  his  insisting  on  the  conveyance  of  the  23rd  and  24th  of  April, 
1778,  as  a  conveyance  for  his  own  benefit:  and  granted  an  injiinc- 
tion  against  the  defendant  Mackreth,  to  restrain  him  from  proceed- 
ing at  law  touching  any  matter  in  question  in  the  cause  (g)-,  and 
reserved  further  consideration. 

From  this  decree  there  was  an  appeal,  by  the  defendant  Mackreth 
only,  to  the  Lord  Chancellor,  which  came  on  to  be  heard  in  Michael- 
mas Term,  1787. 

Mr.  Mansfield,  Mr.  Scottf  Mr.  Lloyd,  and  Mr.  Mitford  were  heard 
for  the  respondent  in  support  of  his  Honor's  decree.  His  Honor 
declared,  as  the  foundation  of  his  decree,  that  an  undue  advantage 
had  been  taken  of  the  confidence  placed  in  Mackreth  by  Fox,  and 
upon  that  gi'ound  directed  the  proper  accounts  to  be  taken.  In  that 
decree,  Dawes  and  Garforth  have  acquiesced.  Mackreth,  the  prin- 
cipal defendant,  only  disputes  the  justice  of  it;  nor  is  it  to  be  won- 
dered at  that  he  does  so,  for,  whilst  the  decree  stands  in  force,  his 
character  stands  materially  affected.  The  parties  on  the  other  side 
are  anxious  to  maintain  a  decree,  not  merely  on  account  of  the  large- 
ness of  the  property,  but  as  a  useful  precedent.  (The  counsel 
enumerated  the  facts  of  the  case,  as  before  stated.)  Upon  the  facts 
as  stated,  his  Honor  thought  Mackreth  had  abused  the  confidence 
reposed  in  him  by  Fox,  and  ought,  with  respect  to  the  purchase,  to 
be  considered  as  a  trustee  for  him,  and  that  Fox  ought  to  have  the 

(e)  "And  the  particular  times  when,  and  in  what  manner,  such  sums  were 
advanced."     Reg.  Lib. 

(/)  "Or  the  conveyance  thereof,  and  to  state  the  particular  times  when,  and 
to  whom  such  sums  were  paid,  and  the  account  in  which  the  same  were  in- 
cluded respectively."  Reg.  Lib. 

[g)  This  injunction  was  dissolved  by  Lord  Thurlow;  but,  as  he  afterwards 
confessed,  by  mistake:  see  Ex  parte  Lacey,  6  Ves.  627. 
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advantage  of  the  transaction  with  Page.  The  circum- 
[  *  150  ]  stances  are  *  certainly  such  as  to  show  an  implicit  confi- 
dence placed  by  Fox  in  Mackreth  and  Garf  orth,  who  ap- 
pears to  have  been  attorney  for  Mackreth.  Wherever  the  transac- 
tion would  bear  the  light,  the  deeds  were  sent  to  Farrer,  the  plain- 
tiff's trustee;  where  it  would  not,  it  was  kept  a  profound  secret  from 
him,  although  Mackreth  had  promised  that  nothing  should  be  done 
without  the  latter  being  consulted.  That  Garforth  was  the  agent  of 
Mackreth,  not  of  Fox,  is  apparent:  he  was  privy  to  the  whole  trans- 
action with  Page.  If  he  was  the  agent  of  Fox,  he  should  have  given 
him  notice  of  that  transaction;  if  he  was  not,  the  utmost  confidence 
is  given  tp  Mackreth;  Fox  takes  his  word  in  everything;  he  gives 
up  to  his  opinion  Jackman's  valuation  and  his  own  judgment;  and 
at  twelve  o'clock  at  night '  sells  him  the  estates  at  his  own  price, 
which  was  10,000Z.  below  Jackman's  valuation.  So  with  respect  to 
the  furniture;  it  is  soldat'Mackreth's  valuation,  though  it  included 
five  hundred  pounds'  worth  added  by  Fox  himself  to  the  furniture 
left  by  Lord  Bingley.  Mackreth  through  the  transaction  affected 
to  be  the  friend  of  Fox,  and,  by  his  conversation  with  Farrer,  ad- 
mitted himself  to  be  a  trustee  for  Fox;  for  that  conversation  can- 
not be  explained  by  Mackreth's  being  to  have  the  purchase  money 
•to  pay  debts,  as  that  agreement  did  not  subsist  at  the  time,  the 
agreement  at  that  time  only  being  that  the  purchase-money  should 
pay  the  debts  charged  on  the  estate.  Enough  has  been  stated  to 
show  that  Fox  was  in  the  situation  to  be  the  object  of  fraud,  that  a 
trust  was  reposed  in  Mackreth,  and  that  fraud  has  been  practised 
upon  him;  and,  therefore,  sufficient  to  maintain  the  declaration  in 
the  decree.  But  it  has  been,  and  will  be  again,  endeavoured  to  pro- 
tect Mackreth,  by  arguing  that  the  case  does  not  fall  under  any  of 
the  heads  of  fraud.  To  this  it  has  been  answered  by  his  Honor, 
that  it  was  such  a  transaction  as  tjould  not  be  maintained,  but  that 
it  did  fall  within  the  cases  of  young  men,  having  estates  in  posses- 
sion and  in  reversion,  and  dealing  with  a  man  of  business,  and  of 
advantage  taken  of  their  distress,  except  that  this  case  had 
[  *  151  ]  the  pre-eminence,  as  being  the  case  where  *  confidence  had 
been  so  much  abused.  It  was  also  argued,  that  inadequacy 
of  price  was  not  a  ground  for  setting  aside  the  bargain,  though 
it  has  been  frequently  decided,  that,  where  the  inadequacy  is  very 
great,  that  has  been  a  ground  for  rescinding  the  transaction:  Chest- 
erfield V.  Janssen^  1  Atk.  301 ;  2  Ves.  125.  The  real  value  of  the 
216 


FOX  V.  MACKRETH.  ^  *  152 

estate  here  was  50,500?.,  and  it  is  sold  for  39,500Z. ;  the  inadequacy, 
therefore,  proves  the  abuse  of  confidence;  and,  though  it  is  undoubt- 
edly true  that  every  contract  improperly  made  shall  not  be  rescinded, 
yet  a  contract  grossly  inadequate  and  founded  in  breach  of  confi- 
dence will  surely  be  set  aside;  though  the  Court  cannot  affect  the 
strict  rule  of  morality,  andean  only  en  force  what  Mr.  Madocks  called 
a  technical  morality,  yet,  in  the  case  of  a  trustee  or  a  person  stand- 
ing in  a  situation  of  which  he  can  avail  himself,  the  Court  will  not 
suffer  him  to  derive  advantage  from  that  circumstance.  Here  every 
art  was  used  to  impress  Fox  with  the  idea  that  Mackreth  and  Gar- 
forth  were  his  friends,  though  the  transactions  with  respect  to  the 
annuities  show  them  very  much  otherwise.  Mackreth  certainly  de- 
rived an  advantage  from  his  situation:  Fox  never  was  out  of  his 
debt.  To  deal  with  him  at  all  was  a  fraud  on  the  part  of  Mackreth ; 
Osmond  v.  Fitzroy^  3  P.  Wms.  129.  There  was  nothing  like  the 
confidence,  or  the  abuse  ot  the  confidence, *in  Gwynne  v.  Heaton,  1 
Bro.  C.  C.  1,  that  there  is  in  the  present  case;  yet  there  the  trans- 
action was  set  aside.  Here  the  confidence  reposed  in  Mackreth  is 
made  use  of  to  induce  a  confidence  in  Garforth.  The  same  person 
being  employed  on  both  sides,  has  been  considered,  in  the  case  of 
Sir  P.  Jennings  Gierke  v.  Smith,  at  the  Rolls  lately,  as  a  sufficient 
badge  of  fraud  to  set  aside  a  transaction.  There,  Sir  Philip  had 
bought^an  annuity  of  Smith;  the  same  person  was  concerned  as  at- 
torney on  both  sides,  and  had  not  taken  proper  care  of  the  security; 
his  Honor  thought  that  a  sufficient  ground  on  which  to  direct  an 
inquiry.  Then,  with  respect  to  the  confirmations,  none  of  the  facts 
come  within  the  cases  which  have  been  held  to  be  confirmations;  in 
order  to  be  such,  they  must  amount  to  a  release  of  action.  The 
reason  given  in  Chesterfield  v.  Janssen  for  holding  it  a 
confirmation  *  was,  that  Spencer  knew  all  the  transaction,  [  *  152  ] 
and  that  he  was  entitled  to  set  it  aside.  In  the  present 
case  the  suffering  the  duplicates  to  be  made  of  the  deed  is  a  mark  of 
confidence,  but  by  no  means  amounts  to  a  confirmation,  as  it  was 
done  without  any  knowledge  in  Fox  that  he  could  impeach  the 
transaction.  Baugh  v.  Price,  1  Wils.  Exch.  320,  was  a  case  where 
all  the  acts  were  repeated,  yet  held  no  confirmation:  Taylor  v.  Roch- 
ford,  2  Bro.  P.  C.  281.  No  act  can  be  a  confirmation  of  a  preceding 
contract  but  what  is  done  with  full  knowledge  of  that  contract:  Cole 
V.  Gibson,  1  Ves.  503. 
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Mr.  Ambler,  Mr.  Madocks,  Mr.  Selwyn  (h),  Mr.  Ainge,  and  Mr. 
Hargrave,  for  the  defendant  and  appellant,  Mackreth. — The  Master 
of  the  Rolls  has  decreed  11,000/.  to  be  paid  by  Mackreth  to  Fox. 
We  shall  submit  to  the  Court,  that  his  Honour  has  gone,  in  making 
the  decree,  further  than,  from  any  of  the  cases,  or  from  the  reason 
of  the  thing,  he  ought  to  have  done.  It  will  be  necessary,  in  order 
to  show  this,  to  state  the  progress  of  the  cause.  The  first  bill  was 
filed  in  the  name  of  Fox,  in  June,  1781,  three  years  after  the  pur- 
chase by  Mackreth;  another  bill  was  filed  in  February,  1782.  In 
March,  a  motion  was  made  for  an  injunction  to  restrain  Mackreth 
from  proceeding  on  the  annuity  bond.  Mackreth's  answer  was  read 
against  that  application ;  and  your  Lordship  was  of  opinion, 
[  *  153  ]  that  there  should  be  no  injunction,  there  being  *no  sur- 
prise upon  Fox,  nor  any  fraud  imputable  to  Mackreth. 
Then,  for  the  purpose  of  introducing  creditors  into  the  cause,  in 
May,  1782,  an  assignme&t  is  made  by  Fox  of  his  estate  to  four  trus- 
tees, Mr.  Pitt,  Mr.  Hoare,  Mr.  Oliver,  and  Mr.  James  Farrer,  in 
trust,  to  pay  debts.  In  1781,  Mr.  O.  Farrer  releases  himself,  and 
in  June  in  the  same  year  a  bill  is  filed  by  the  three  trustees,  to  have 
the  benefit  of  the  suit  begun  by  Fox:  this  artifice  was  used  in  or- 
der to  have  the  advantage  of  the  plaintiffs  appearing  as  creditors. 
The  cause  came  on  to  be  heard  in  the  same  manner  as  if  brought 

(//)  Mr.  Selwyn  read,  as  part  of  his  speech,  a  note  of  what  the  Lord  Chancel- 
lor {Thurlow)  said  on  discharging  the  order  for  the  injunction,  to  the  following 
purpose: — Lord  Chancellor. — It  is  impossible  to  observe,  that  one-fifth  more 
has  been  paid  for  the  estate,  and  not  to  wish  that  the  first  owner  should  have 
the  advantage.  I  have  tried,  on  the  head  of  every  one  observation,  whetlier  I 
could  decree  that  Mackreth  should  be  a  trustee  for  Fox,  for  the  difference  of 
value  in  the  estate.  I  attended,  with  great  care,  to  see  whether  I  could  find 
any  surprise  on  Mr,  Fox,  but  the  whole  case  begins  and  ends  with  the  circum- 
stance of  an  advantage  being  made  in  point  of  price.  If  Mackreth  had  sold  the 
estate  to  A.  (being  a  trustee  for  Mackreth),  the  case  could  not  have  stood:  but 
Mackreth  lost  the  character  of  a  trustee  when  he  became  a  purchaser  of  the  es- 
tate. The  rental  was  extended  into  particulars,  for  the  purpose  of  calculating 
the  true  value  of  the  estate.  It  is  not  argued  that  the  rental  was  unfair. 
Jackman's  calculation  was  pressed  by  Fox  upon  Mackreth;  tieliberation  was 
had.  and  the  difference  split  between  them.  A  slight  memorandum  was  made 
by  Mr.  Garforth,  who  acted  as  agent  for  Fox;  and  his  memorandum  was  laid 
before  Mr.  Burton,  at  the  bar.  It  is  not  on  the  28th  of  January  that  the  agree- 
ment is  signed  by  Fox;  but  it  is  a  deliberate  act  by  Fox  at  the  distance  of 
twenty-two  days.  The  whole  impeachment  of  the  transaction,  which  is  now 
opened,  is  upon  the  difference  of  price.  It  does  not  appear  to  me,  that,  at  the 
time  of  the  purchase,  a  greater  price  could  have  been  produced  in  the  common 
course  of  business  of  sale  of  estates. 

This  injunction  was  dissolved  upon  a  clear  mistake:  Ex  parte  Lacey,  6  Ves. 
627 ;  vide  note,  post. 

The  price  given  for  the  estate,  according  to  the  principle  upon  which  the 
case  was  ultimately  decided,  was  immaterial. 
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by  Fox.  The  decree  is  wrong,  both  in  the  declaration  and  in  the 
direction.  We  contend,  first,  that  there  was  no  confidence  reposed 
by  Fox  in  Mackreth ;  secondly,  whether  there  was  a  confidence  re- 
posed or  not,  there  was  no  abuse  of  it;  thirdly,  that  neither  the  decla- 
ration, facts,  nor  circumstances  support  the  directions.  With  respect 
to  the  first  head,  there  is  no  circumstance  by  which  a  confidence  can 
be  shoWh  to  have  been  reposed  in  Mackreth.  He  was  only  a  trus- 
tee as  to  the  28,403^.  balance,  to  apply  it  in  the  payment  of  debts, 
for  which  sum  he  has  accounted;  certainly  every  trust  implies  a 
confidence,  but  not  such  a  confidence  as  is  meant  in  the  decree,  as  a 
trust  to  be  abused!  If  the  trustee  dees  not  perform  his  trust,  it  is 
a  breach  of  trust,  not  an  undue  advantage  of  his  situation.  Where 
a  person  treats  with  another  without  the  power  of  inquiring  into 
the  value,  and  makes  an  improper  bargain,  that  is  taking  an  undue 
advantage;  but  that  is  not  the  case  of  a  trust.  The  declaration  is, 
that  Mackreth  has  taken  an  undue  advantage  of  his  situation;  and, 
therefore,  is  to  be  considered  as  a  trustee  for  the  plaintiff:  this 
could  refer  only  to  the  purchase,  not  to  the  loan  or  the  annuity,  and 
these  cannot  be  said  to  be  transactions  of  confidence:  farther,  can 
the  purchase  be  so  considered  ?  Two  persons  are  dealing  for  an 
estate.  Mr.  Fox  wants  an  extravagant  price;  Mr.  Mackreth  wants 
to  purchase  at  a  reasonable  one:  both  argued  as  to  the  value.  Fox 
had  a  valuation  as  well  as  Mackreth,  and  a  fair  price  was  given.  If 
so,  the  declaration  cannot  be  right.  Secondly,  the  bill  is 
filed  to  attack  *  every  transaction  between  the  parties,  and  [  *  154  ] 
to  make  the  whole  appear  as  one  system  of  fraud,  yet  if 
they  can  succeed  in  the  point  of  the  purchase,  it  is  ail  they  want; 
the  other  circumstances  are  thrown  in  to  ^ive  weight  to  the  main 
point,  that  Mackreth  shall  account  for  11,000^.  received  from  Page: 
that  is,  for  55,000Z.  more  than  Jackman's  valuation.  The  true 
question  is,  whether  Mackreth  is  a  fair  purchaser  of  the  estate  at 
39,500Z.  ?  There  is  no  pretence  that  he  ever  refused  to  let  the  an- 
nuities be  redeemed — two  of  them,  in  fact  were  redeemed;  nor  is 
there  any  ground  to  quarrel  with  the  loan.  Mackreth  had  no  deal- 
ings with  Mr.  Fox  during  his  minority;  he  did  not  even  know  him 
at  that  time.  The  first  application  to  Mackreth  was  from  Garforth, 
to  buy  an  annuity.  Garforth  was  connected  with  Fox  for  the  pur- 
pose of  borrowing  money.  If  none  of  the  articles  themselves  are 
sufficient  to  impeach  Mackreth,  being  taken  together  they  will  not 
do  so.     As  to  the  annuities.  Fox  sought  Mackreth.     In  December, 
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1777,  be  granted  him  two  annuities,  amounting  to  800Z.  a  year; 
part  of  the  500Z.  a  year  annuity  was  the  property  of  Mackreth,  but 
the  annuity  was  taken  in  the  name  of  Dawes,  and  was  at  six  years' 
purchase.  Fox  had  been  of  age  a  month  before  Mackreth  knew  of 
his  intention  to  suffer  a  recovery  in  the  ensuiug  Michaelmas  Term. 
It  is  said,  Mackreth  knowing  this,  should  not  have  entered  into  this 
contract;  but  there  is  no  reason  why  he  should  not.  Fox  had  at 
that  time  only  a  life  estate,  and  could  make  no  security  but  a  grant 
of  an  annuity.  Six  years'  purchase  was  then  allowed  of  as  the 
common  price.  In  a  case  of  Floyer  v.  Sherrard  (Z),  before  Lord 
Hardwicke,  Hil.,  1740,  Floyer  had  bought  of  Sherrard  an  annuity 
at  six  years'  purchase,  secured  upon  money  in  the  funds,  in  the 
names  of  trustees..  He  filed  his  bill  against  the  trustees  to  pay  the 
annuity:  the  objection  was,  that  Sherrard  was  a  man  in  distress, 
and  that  only  six  years'  purchase  was  given  for  the  annuity.  Lord 
Hardwicke  said,  this  case  differed  from  that  of  young  heirs,  because 
Sir  B.  Sherrard,  the  father,  was  in  possession  of  the  estate.  A  sale 
of  an  annuity,  not  redeemable,  was  not  an  usurious  trans- 
[  *  155  ]  action;  *  where  they  are  made  redeemable,  the  Court  has 
thought  it  an  evasion  of  the  law.  As  to  the  price  of  an 
annuity,  it  is  the  most  uncertain  thing  in  the  world;  taking  it  upon 
the  highest  calculation,  it  is  only  one  year's  purchase  under  the 
value  and  the  Court  will  not  set  it  aside  on  that  account.  Then  as 
to  the  security;  if  he  had  taken  it  on  the  estate,  it  would  have  been 
good.  It  was  done  on  bond  and  judgment,  without  insurance  of 
the  life.  Every  hardship  which  occurs  in  this  case  is  such  as  must 
occur  in  every  case  of  the  kind.  Then  this  annuity  was  not  re- 
deemable. Lord  Hardwicke' s  opinion  on  this  subject  appears  to 
have  been,  that  a  redeemable  annuity  is  usurious  (m). 

[Lord  Chancellor. — I  do  not  believe  that  has  ever  been  decided. 
It  is  certainly  a  ground  to  suspect  a  shift;  but  there  is  no  decided 
case,  that  the  annuity  being  redeemable  will  make  the  transaction 
usurious  (^).] 

With  respect  to  consulting  Farrer,  that  was  not  Mackreth's  busi- 
ness, if  Fox  did  not  choose  so  to  do.  If  it  was  anybody's  business 
to  advise  Fox,  it  was   rather  Farrer's  than  Mackreth's.     The  next 

{I)  Amb.  18. 

(m)  See  Floyer  v.  Sherrard,  Amb.  19. 

(n)  It  is  now  fully  established  that  such  a  transaction  is  legal.  See  Irnham 
V.  Child,  1  Bro.  C.  C.  92;  Lord  Portmore  v.  Morris,  2  Bro.  C.  C.  219,  Amb.  244, 
note  (3),  Blont's  edit. 
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transaction  is,  the  recovery  sufPered  in  Michaelmas,  1777;  the  legal 
estate  was  by  it  vested  in  Farrer,  to  protect  it  against  the  annui- 
tants and  creditors.  He  was  mistaken  with  respect  to  this  matter, 
for  a  judgment  creditor  could  have  taken  out  execution  against  the 
estate  of  the  cestui  que  trust,  the  same  as  if  it  was  a  legal  estate. 
As  to  the  application  for  the  loan  of,  tirst  2000 Z.,  then  3000Z.,  what 
ground  is  there  to  quarrel  with  that?  In  that  transaction  Earrer 
was  consulted;  he  was  present  at  the  execution  of  the  mortgage 
deed,  and  proves  the  payment  of  the  money.  Two  objections  are 
made  to  it;  first,  that  Mackreth  took  the  legal  estate  out  of  Farrer: 
but  Farrer  thought  it  right  that  Mackreth  should  have  the  legal 
estate.  Secondly,  the  other  objection  is,  that  it  was  part  of  the 
system,  and  having  the  legal  estate  would  assist  them  in  carrying  it 
into  execution;  but,  if  it  was  wrong,  Farrer  ought  not  to  have  parted 
with  the  legal  estate;  no  objection  was  made  to  Mackreth's 
being  mortgagee  in  fee.  Again,  it  is  objected  *thatMack-  [  *  156  ] 
reth  did  not  then  turn  the  annuity  into  a  debt;  but  Fox 
wanted  the  3000^.  immediately,  and  it  might  not  occur  to  Mackreth 
to  turn  the  annuity  into  a  debt.  The  next  matter  is,  the  transaction 
with  respect  to  the  trust.  Mackreth  did  not  propose  himself;  this 
was  proved  by  Farrer,  who  says  it  was  proposed  either  by  himself 
or  Fox.  Mackreth  says,  in  his  answer,  that  he  did  not  propose 
himself;  Farrer  declined  being  a  trustee;  and  then  Mackreth  pro- 
posed Dawes,  as  being  acquainted  with  annuity  business.  Farrer 
approved  of  Dawes,  and  Garforth  took  his  instructions  from  Farrer. 
A  copy  of  the  particulars  was  delivered  to  Mackreth.  On  the  6th 
of  January,  1778,  the  draft  of  the  conveyance  was  sent  to  Farrer, 
who  returned  it  on  the  7th,  with  this  observation :  that  it  was  not  as 
he  expected;  for  the  annuities  were  carried  down  to  the  time  of  the 
sale,  whereas  they  were  to  be  turned  into  loans;  and  that  Mack- 
reth and  Dawes  were  to  have  the  whole  authority  to  sell  without 
any  consent  of  Fox.  There  had  only  been  a  conversation,  in  which 
it  had  been  proposed  to  turn  the  annuities  into  a  loan.  Then  as  to 
the  sale  itself.  On  the  16th  of  January,  Fox  and  Mackreth  treat 
on  the  subject.  Macreth  offered  37,000Z.,  at  last  39,500Z.,  including 
the  furniture,  and  securing  Mrs.  Fox  (the  mother's)  jointure.  This 
agreement  was  put  into  writing  by  Garforth;  no  objection  is  made 
to  the  form  of  the  writing.  On  the  28th  of  January,  the  contract 
was  signed  by  Fox  and  Mackreth.  The  conveyance  was  laid  before 
Farrer,  and  executed  on  the  24th  of  April;  so  that  it  was   incom- 
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plote  from  January  to  April.  The  objection  now  taken  and  relied 
upon  is,  that  Mackreth  was  a  trustee,  and,  therefore,  could  not  con- 
tract for  the  purchase  of  the  estate;  but  we  deny  that  he  was  a 
trustee;  and,  even  though  he  were  so,  he  might  purchase  upon  fair 
terms.  They  contend,  on  the  other  side,  that  the  trust  deed  was 
executed,  and  Mackreth  bound  not  to  contract  with  his  cestui  que 
trust.  It  is  true,  it  was  executed  by  Fox;  for  during  the  conversation 
about  the  purchase,  Fox,  not  agreeing  to  sell  at  the  price 
[  *  157  ]  then  offered  by  Mackreth,  executed  the  trust  deed,  but  "^con- 
tinued the  conversation  relative  to  the  purchase,  the  trust 
deed  lying  all  the  while  upon  the  table.  If  the  conversation  had 
ceased,  the  deed  would  have  had  effect;  as  it  was,  it  was  a  nullity. 
Then  how  can  it  operate  as  a  trust?  It  was  a  trust  intended,  if 
they  will — commenced,  but  at  the  same  moment  put  an  end  to — 
never  acted  under,  but  broke  off  immediately.  But,  even  supposing 
him  to  be  a  trustee,  he  might  contract  for  the  estate  so  that  he  did 
bat  deal  fairly.  We  admit  that  a  trustee  cannot  purchase  for  his 
own  benefit.  If,  as  a  trustee,  he  had  conveyed  to  a  third  person 
as  a  trustee  for  himself,  that  would  be  void;  but  there  is  no  case 
which  has  decided  that  the  cestui  que  trust  cannot  sell  to  his  trus- 
tee. On  the  contrary,  it  was  done  in  the  case  of  Clarke  v.  Swaile(o) 
before  Lord  Northington,  where  Sir  Samuel  Clarke,  by  the  advice 
of  Swaile,  conveyed  the  estate  in  question  to  him  to  sell  for 
payment  of  debts.  Swaile  endeavored  to  sell  the  estate,  but  could 
not  meet  with  a  purchaser.  Swaile  afterwards  treated  for  and  pur- 
chased the  estate,  which  was  conveyed  to  him  at  a  fair  price,  and 
the  money  was  applied  in  payment  of  Sir  Samuel  Clarke's  debts. 
Another  deed  was  afterwards  executed  on  account  of  a  variance  in 
the  description  of  the  estate,  and  a  third,  occasioned  by  a  variance 
of  the  boundaries.  This  last  was  executed  by  Sir  Samuel  Clarke 
and  Robert,  his  brother.  Sir  Samuel  died,  and  Robert  (now  Sir 
Robert)  filed  his  bill,  on  the  ground  of  a  confidence  being  placed 
by  Sir  Samuel  in  Swaile  as  his  attorney,  and  that  his  circumstances 
were  such  that  he  durst  not  quarrel  with  him.  Lord  Northington 
said,  as  to  the  cestui  que  trust  dealing  with  the  trustee,  he  did  not 
much  like  it;  but,  upon  the  whole,  he  did  not  see  any  principle  on 
which  he  could  set  the  transaction  aside.  In  the  present  case  there 
is  no  species  of  fraud;  it  is  not  even  attempted  to  be  stated  in  the 

(o)  2  Eden,  134.     See  also  Coles  v.  Trecothick,  9  Ves.  234;  Morse  v.  Royal, 
12  Ves.  355. 
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bill;  but  they  argue,  that,  from  the  case  itself,  there  is  an  implied 
fraud;  the  parties  met  for  very  different  purpose;  there  is  no  colour 
to  say  it  was  to  draw  Fox  into  a  sale  at  an  undervalue.  In  Floyer 
V.  Sherrard  Lord  Hardwicke  relied  on  there  being  no  pro- 
posal coming  *from  Floyer.  Then  as  to  the  argument,  [  *  158  ] 
that  Fox  was  in  distress;  he  was  upon  the  eve  of  extri- 
cating himself  from  any  distress  he  might  have  been  in;  he  was  of 
age;  and  there  is  nothing  to  prove  any  weakness  of  mind,  or  inca- 
pacity of  any  kind.  He  was  perfectly  competent  to  act.  He  asked 
45,000Z.,  and  for  that  purpose  produced  Jackman's  valuation. 
Mackreth  objected,  that  it  was  thirty-five  years' purchase  for  houses 
and  land,  which  was  a  monstrous  price,  and  offered  fourteea  years' 
purchase  for  the  cottages  and  thirty  for  the  land,  amounting  to 
37,OO0Z.  He  afterwards  advanced  to  39,500Z.  Fox  then  insisted 
on  42,000Z.  Fox  had  a  particular.  It  is  said  Mackreth  had  a  val- 
uation; but  not  a  word  of  that  is  in  proof.  Farrer  not  being  pres- 
ent at  the  final  agreement,  is  the  next  head  of  objection.  But  if 
Mr.  Fox  did  not  choose  to  have  him  present,  it  could  nob  be  incum- 
bent on  Mackreth  to  send  for  him;  besides,  the  draft  of  the  con- 
veyance was  sent  to  him;  and  if  the  price  was  not  adequate  to  the 
value,  or  there  was  anything  wrong  in  the  contract,  Farrer  should 
have  objected  to  it,  and  have  advised  Fox  not  to  proceed;  on  the 
contrary,  it  appears  by  his  letter  of  the  7th  of  April,  1778,  that  he 
approved  of  the  conveyance,  except  that  he  objected,  in  some  re- 
spects, to  the  mode,  and  to  the  money  remaining  in  the  hands  of 
Mackreth  for  payment  of  Fox's  debts;  but  to  the  purchase  itself 
Farrer  never  objected.  With  respect  to  the  money  remaining  in 
Mackreth's  hands,  that  does  not  go  to  the  merits  of  the  case,  though 
the  gentlemen  on  the  other  side  have  treated  it  as  a  badge  of  fraud. 
Mackreth  accounted  for  the  application  of  every  shilling  of  the 
money,  with  interest  for  the  time  it  remained  in  his  hands.  We 
have  no  objection  to  an  account  being  decreed  with  respect  to  the 
application  of  the  money.  Then  with  respect  to  the  confirmations, 
they  are  very  strong.  We  do  not  dispute  the  principle,  that  whilst 
the  distress  continues  subsequent  acts  shall  not  be  held  to  be  con- 
firmations. It  appearing  upon  the  sale  to  Page,  that  part  of  the 
estate  which  had  been  sold  as  freehold  really  was  copyhold. 
Fox,  on  the  19th  of  August,  1779,  executed  a  warrant  of  *at-  [  *  159  ] 
torney  to  surrender  the  same.  This  was  not  clandestinely, 
but  openly  applied  for;  it  was  a  conveyance  of  part  of  the   estate 
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which  was  not  conveyed  before.  He  afterwards  executed  duplicates 
of  the  deeds.  The  purchasers  from  Page  in  parcels  wishing  to  have 
original  deeds,  Farrer  made  nonobjection,  if  they  would  indorse 
upon  the  deeds  that  they  were  duplicates. 

\Lord  Chancellor. — He  expressly  stipulated  that  the  execution  of 
these  deeds  should  not  be  a  confirmation]. 

The  real  cause  of  the  suit  is,  that  Mr.  Page  has  given  50,500Z. 
for  the  estate.  Mr.  Fox  rested  under  the  sale  till  1781,  when  that 
sale  was  discovered;  but  an  advanced  price  being  afterwards  ob- 
tained is  no  reason  for  setting  aside  a  previous  fair  sale  of  lands. 
To  assert  that  it  is,  would  be  too  much,  where  there  is  no  fraud. 
The  price  of  50, 500 Z.  paid  by  Page  was,  in  fact,  a  pretium  afPec- 
tionis;  it  was  5500Z.  more  than  Jackman  had  valued  it  at,  or  Fox 
ever  thought  of  getting  for  it.  Having  shown,  then,  that  Mackreth 
was  no  trustee,  and  that  the  separate  acts  are  fair,  there  can  be  no 
fraud  in  them  taken  collectively;  yet  the  argument,  juncta  juvant, 
is  relied  on  in  this  case.  There  is  only  one  case  in  which  that 
argument  has  prevailed;  indeed,  it  is  only  fit  to  have  a  popular 
effect,  not  to  be  used  in  a  court  of  justice.  It  only  applies  to  a  case 
made  use  of  in  circumstances  which  all  terminate  in  one  point,  and 
which  cannot  be  accounted  for  any  other  way.  It  is  said,  the  cir- 
cumstances in  this  case  are  all  linked  in  one  chain — that  they  all 
tended  to  the  making  an  unreasonable  purchase;  but  the  other  side 
have  not  been  able  to  connect  them.  The  treatise  for  the  annui- 
ties  and  the  purchase  are  separate  and  unconnected ;  therefore  it  is 
to  be  hoped  that  the  arguments  used,  viz.,  that  although  the  sepa- 
rate articles  were  not  sufficient  to  set  aside  the  transactions,  yet  that 
altogether  they  are  sufficient,  will  meet  the  same  fate  here  that  it 
did  in  Parliament  in  the  case  alluded  to  (p),  and  that  this  Court 
will  reverse  the  attainder  and  restore  Mr.  Mackreth  in  blood. 

Mr.  Mansfield  in  reply.  —It  is  not  to  be  denied  that  the 

[  *  160  ]  large  price  at  which  the  estate  has  been  sold  to  Mr.  *  Page 

is  the  cause  of  the  present  suit.     It  is  that  advance  of 

price  which    affords  the  strongest  evidence  of   the  purchase   by 

Mackreth  being  fraudulent.     Mackreth  and  Garforth  are  to  many 

intents  one  and  the  same.     The  decree  against  Mackreth  is,  that 

he  shall  deliver  up  all  papers  which  are  in  his  hands.     The  present 

case  contains  fewer  contested  facts  than  generally  occur  in  similar 

matters;  and  the  remedy  which  lies  with  the  Court  is  a  very  evident 

(p)  The  case  alluded  to  is  that  of  Lord  Strafford. 
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« 

one.  It  has  been  argued  that  the  Court  cannot  enforce  an  absolute, 
but  only  a  technical  morality,  I  know  of  no  such  term  as  "techni- 
cal morality"  that  has  ever  been  applied  in  this  or  any  other  case; 
but  where  one  person  has  obtained  an  unfair  advantage  over  an- 
other, the  province  of  a  Court  of  equity  is  to  give  the  latter  redress. 
Lord  Coke,  in  his  First  Institute,  has  very  shortly  defined  the  office 
of  this  Court  to  extend  to  cases  of  "covin,  accident,  and  all  deceit 
for  which  there  is  no  remedy  in  a  court  of  law."  What,  then,  is 
the  true  question  in  the  present  case?  The  Master  of  the  Rolls 
has  founded  his  decree  in  a  confidence  reposed  by  Fox  in  Mackreth. 
The  question  is  only  as  to  the  inference  to  be  drawn  from  the  facts. 
In  order  to  make  out  the  confidence  reposed  by  Fox  in  Mackreth,  a 
few  circumstances  are  to  be  attended  to.  Mr.  Fox  came  of  age  in 
August,  1777.  Very  soon  after  that  (in  September,  1777)  the  con- 
nexion between  him  and  Mackreth  began.  The  first  step  was  the 
purchase  of  two  annuities,  at  six  years'  purchase;  then  the  loan  of 
3000/.  on  mortgage  of  the  Surrey  estate;  then  Mackreth  engages  to 
become  a  trustee  to  sell  the  estate  for  payment  of  debts,  apparently 
with  no  other  intention  than  to  relieve  Fox's  necessities.  On  the 
16th  of  January  they  met  to  execute  the  trust  deed;  but  the  meet- 
ing terminated  in  the  agreement  for  the  sale  of  the  estate.  On  the 
4th  of  April  there  is  a  conveyance  of  the  estate,  and  Fox  has  nothing 
to  show  for  the  balance  of  28,403Z.  but  Mackreth's  accountable  re- 
ceipt and  charge  of  the  money  on  the  Surrey  estate.  On  the  21st 
of  March  Mackreth  had  sold  the  estate  lo  Page  for  50,500/.  To- 
wards the  close  of  1778  he  had  lent  Fox  1000/. ;  in  June, 
1779,  *  there  was  a  treaty  for  an  annuity,  part  of  the  con-  [  *  161  ] 
sideration  for  which  was  to  be  the  1000/.  The  account 
made  up  in  1778  is  agreed  on  all  hands  to  be  a  false  one.  In  June, 
1779,  another  account  was  made  up.  Then  Mackreth  applied  for 
duplicates  of  the  conveyances,  which  Fox  complied  with.  These 
.  are  the  material  facts,  from  which  it  is  impossible  to  doubt  that  the 
fullest  confidence  was  reposed  by  Fox  in  Mackreth,  and  that  Mack- 
reth did,  on  the  16th  of  January,  take  an  undue  advantage  of  that 
confidence.  Every  transaction  of  that  day  shows  that  Mackreth 
represented  himself  as  Fox's  friend.  The  account  given  by  Mack- 
reth, in  his  answer,  relative  to  the  loan  of  3000/.  and  the  annuity, 
is  contradicted  by  the  evidence.  A  full  confidence  is  not  to  be  ex- 
pected to  an  answer  in  general,  which  is  proved  false  in  any  par-  , 
ticular.     Suppose  it  to  be  true  that  the  proposal  for  the  sale  came 
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on  the  16th  of  January  from  Fox,  how  easy  was  it  for  Mackreth  to 
suggest  that  an  immediate  sale  would  be  better  than  entering  into 
a  trust  deed,  and  to  make  the  formal  proposal  come  from  Fox, 
though  the  suggestion  was  his  own?  But  be  this  as  it  may,  no 
just  inference  is  to  be  drawn  from  it  to  the  merits  of  the  cause. 
Fox  entered  into  the  contract  with  Jackman's  valuation  in  his  hand, 
and  at  twelve  o'clock  at  night  drops  his  pi  ice  to  39,000 Z.  How  is 
this  to  be  accounted  for  but  by  his  confidence  in  Mackreth  ?  If  the 
sale  had  been  fair  and  open,  I  should  be  precluded  from  these  ob- 
servations; but  there  never  was  a  contract  which  was  more  sus- 
picious, from  the  characters  of  the  parties  concerned.  The  coun- 
sel on  the  other  side  have  said,  that,  when  they  were  treating  for 
the  sale,  the  confidence  was  over,  and  that  they  were  in  a  market; 
but  it  is  impossible  a  sale  could  be  negotiated  under  circumstances 
more  private.  It  is  as  near  the  case  of  a  trustee  selling  to  himself 
as  can  possibly  be;  but  still  it  shows  what  opinion  Fox  had  of 
Mackreth.  It  is  highly  probable  that  the  latter  had  the  sale  in  his 
contemplation  when  he  made  the  appointment.     This  is  rendered 

probable  by  his  having  a  valuation.     This  observation  has 
[*  162  J  received  no  answer,  except  that  it  *was  natural,  that,  in 

order  to  sell  as  a  trustee,  he  should  have  a  valuation;  but 
no  notice  was  given  to  Fox  of  that  valuation  by  Hampton.  Fox 
and  his  agents  were  kept  in  the  dark  as  to  that  survey.  Mr. 
Fox  came  to  Garforth's  to  meet  Mackreth  as  a  friend,  where  Mack- 
reth, having  in  his  possession  a  valuation,  and  concealing  that  fact, 
induced  Fox  to  sell  for  5500Z.  less  than  the  only  valuation  he  had. 
If  there  was  nothing  more  in  the  case,  Mackreth  ought  not  to  retain 
the  great  advantage  he  has  made.  As  a  friend,  Mackreth  should 
have  let  Fox  know  he  had  sold  the  estate  to  him  for  11,000Z.  less  than 
he  (Mackreth)  had  contracted  to  sell  it  for  to  Page.  Then  Fox 
parts  with  the  estate  on  a  bare  accountable  receipt  and  a  charge 
upon  the  estate.  The  money  is  not  deposited  in  the  hands  of  any 
banker,  and  the  estate  is  conveyed  to  Page  without  any  notice  of 
the  charge,  which  made  an  end  of  the  charge.  This  plainly  shows 
that  Fox  trusted  entirely  to  Mackreth.  The  settlement  of  the  ac- 
count is  another  mark  of  the  most  implicit  confidence,  and  the  whole 
transaction  as  to  the  loan  and  the  annuity  proves  the  same ;  but  the 
gentleman  on  the  other  side  say,  that  the  accumulation  of  the  facts 
is  immaterial,  and  that  the  application  of  juncta  juvant  ought  to 
have  no  weight.  If  it  was  proved  that  the  transaction  of  the  16th 
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of  January  was  perfectly  fair,  I  allow  their  argument  would  apply; 
but  whilst  the  great  question  of  evidence  is  with  respect  to  the  fair- 
ness of  the  transaction  of  the  16th  of  January,  it  is  material  to 
show  the  complexion  of  the  whole  transaction  taken  together,  and 
especially  the  power  Mackreth  had  over  Fox.  This  has  the  more 
weight,  because  it  is  incumbent  on  Mackreth  to  prove  that  the  trans- 
action of  the  16th  of  January  was  fair  and  honest.  To  whom  is  it 
to  be  imputed  but  to  him,  that  there  was  no  witness  of  the  trans- 
action? He  ought  not  to  have  entered  into  such  a  treaty  with  a 
young  man,  without  having  a  witness  present.  The  whole  transac- 
tion speaks  the  truth  of  the  Master  of  the  Rolls'  declaration,  that 
there  was  a  confidence  reposed  in  Mackreth;  and  it  will 
need  very  little  argument  to  prove  that  that  confidence  *was  [  *  163  ] 
abused.  Either  Mackerth  had  a  valuation  at  the  time  of 
the  treaty,  or  not.  If  he  had  not,  he  induced  Fox  to  sell  at  5500Z. 
less  than  his  own  valuafion;  if  he  had,  he  concealed  that  circum- 
stance from  Fox,  and  now  conceals  it  from  the  Court.  Another 
thing  that  is  urged  is,  that  Fox  has  confirmed  the  transaction.  If 
he  has  confirmed  it,  I  admit  it  cannot  be  rescinded;  but  the  first 
preliminary  to  a  confirmation  is,  that  the  party  should  be  previously 
apprised  what  it  is  he  confirms.  When  the  present  comes  to  be 
compared  with  the  confirmations  in  the  cases  where  they  have  been 
held  to  bind,  it  is  very  unlike  them;  for  none  of  them,  except  the 
execution  of  the  duplicates  of  the  conveyances,  have  the  least  ten- 
dency to  confirm.  They  are  mere  consequential  acts.  In  Chester- 
field V.  Janssen  and  Cole  v.  Gibson  there  were  clear  acts  of  con- 
firmation. Here  the^  are  only  carrying  the  contracts  into  execu- 
tion ;  and  the  excution  of  the  duplicates  only  shows  how  much  Fox 
was  in  the  power  of  Mackreth.  It  was  only  done  for  the  purpose 
of  getting  something  which  might  be  called  an  act  of  confirmation; 
and  Farrer  refused  to  consent  to  their  execution  but  with  the  pro- 
viso that  it  should  not  be  considered  as  a  confirmation.  If  Mack- 
reth had  first  informed  Fox  of  the  real  value  of  the  estate,  and 
then  he  had  affirmed  the  contract,  it  would  have  been  final.  On 
the  contrary,  he  was  in  distress  in  1779,  and  absolutely  in  the  hands 
and  power  of  Mackreth;  and  so  he  was  at  every  period  when  the 
confirmations  were  Obtained.  No  one  act  was  done  with  a  knowl- 
edge of  the  value  of  the  estate.  By  his  own  admission,  Mackreth 
cheated  Fox  out  of  600Z.  or  700Z.  in  his  first  account.  In  May, 
1781,  he  sent  him  another  account  rectifying  the  mistake.     In  the 
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meanwhile  lie  had  lent  his  money  on  bond,  and  bought  an  annuity 
of  him.  If  not  from  friendship,  from  what  principle  did  Mackreth 
act,  but  from  the  desire  to  get  this  estate,  or  as  much  as  he  could 
out  of  Fox  ?  It  is  urged,  that  this  transaction  cannot  be  set  aside, 
because,  if  it  is,  no  man  can  purchase  at  a  fair  price,  and  sell  at  a 

greater  without  the  fear  of  having  the  transaction  rescinded. 
[  *  164  ]  But  was  there  ever  a  fair  *  case  where  such  an  advantage 

was  taken  as  in  the  present?  No  man,  acting  fairly, would 
deal  with  a  young  man  without  witnesses;  no  man,  acting  fairly, 
would  conceal  his  having  a  valuation.  It  is  to  be  hoped  such  a 
transaction  will  never  exist  again;  but  no  fear  can  arise  to  fair 
transactions  from  such  a  transaction  as  this  being  overturned. 

Lord  Chancellor  Thurlow. — The  great  and  only  doubt  which  I 
have  had  from  the  beginning  to  the  end  of  this  case  is,  whether  the 
ground  upon  which  I  must  go,  if  I  affirm  this  decree,  will  not  by 
necessary  implication  extend  to  many  other  cases,  in  which  I  shall 
run  the  hazard  of  undoing  all  the  common  transactions  of  mankind, 
and  of  rendering  all  their  dealings  too  insecure.  I  do  not  agree 
with  those  who  say,  that,  wherever  such  an  advantage  has  been 
taken  in  the  course  of  a  contract  by  one  party  of  another,  as  a  man 
of  delicacy  would  refuse  to  take,  such  a  contract  shall  be  set  aside. 
Let  us  put  this  case:— Suppose  A.,  knowing  of  a  mine  on  the  estate 
of  B.,  and  knowing  at  the  same  time  that  B.  was  ignorant  of  it, 
should  treat  and  contract  with  B.  for  the  purchase  of  that  estate  at 
only  half  its  real  value,  can  a  Court  of  equity  set  aside  this  bargain? 
No;  but  why  is  it  impossible?  Not  because* the  one  party  is  not 
aware  of  the  unreasonable  advantage  taken  by  the  other  of  this 
knowledge,  but  because  there  is  no  contract  existing  between  them 
by  which  the  one  party  is  bound  to  disclose  to  the  other  the  circum- 
stances which  have  come  within  his  knowledge ;  for,  if  it  were  other- 
wise, such  a  principle  must  extend  to  every  case  in  which  the  buyer 
of  an  estate  happened  to  have  a  clearer  discernment  of  its  real 
value  than  the  seller.  It  is,  therefore,  not  only  necessary  that 
great  advantage  should  be  taken  in  such  a  contract,  and  that  such 
an  advantage  should  arise  from  a  superiority  of  skill  or  information, 
but  it  is  also  necessary  to  show  some  obligation  binding  the  party  to 
make  such  a  disclosure.  Therefore  the  question  is,  not  whether 
this  transaction  be  such  as  a  man  of  honour  would  disclaim  and 
disdain,  but  it  must  fall  within  some  settled  definition  of  wrong 
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recognized  *  by  this  Court ;  for,  otherwise,  the  general  [  *  165  ] 
transactions  of  mankind  would  be  too  much  in  hazard  and 
uncertainty.     In  this  view,  and  in  this  view  only,  I  have  entertained 
considerable  doubts  on  this  case. 

The  Master  of  the  E0II3  has  referred  a  great  variety  of  accounts, 
subsisting  between  the  parties,  to  the  Master;  and  it  is  not  quite  a 
f  dir  argument  to  consider  this  part  of  the  case  as  altogether  decided. 
If  these  points  are  material,  the  only  consequence  is,  that,  as  to  them, 
the  judgment  must  be  suspended. 

In  the  present  appeal  I  shall  consider  the  case  entirely  on  the  trans- 
action of  the  16th  of  January.  I  shall  also  consider  certain  terms 
necessary  to  be  found,  in  analogy  to  the  finding  of  a  jury.  First,  it 
is  necessary  to  find  the  real  value  to  be  what  Page  gave  for  the  es- 
tate, or  much  more  at  least  than  the  price  given  by  Mackreth;  for, 
unless  there  be  great  inadequacy  of  value,  the  case  comes  to  nothing. 
The  fraud  or  imposition  of  the  one  party  affords  no  ground  of  relief, 
unless damagre  be  sustained  by  the  other  (g) ;  and,  on  the  other  hand, 
it  does  not  follow,  though  the  real  value  should  be  found  such  as 
now  represented  on  the  part  of  the  plaintiff,  that  it  will  put  au  end 
to  the  contract,  unless  such  advantage  has  been  obtained  by  some 
of  those  frauds  which  the  policy  of  this  Court  has  adopted  as  grounds 
on  which  to  set  contracts  aside. 

The  Master  of  the  Rolls  has  said  that  Mackreth  shall  be  a  trustee, 
and  so  he  must  be  taken  consequentially,  for,  if  it  be  true  that  Mack- 
reth has  cheated  Fox  in  this  bargain,  he  did  get  the  estate  at  law, 
but  he  did  not  get  the  estate  in  Equity,  and  then  he  is  reduced  to  a 
trustee.  It  is  only  in  consequence  of  his  getting  the  estate  by  fraud, 
that  he  becomes  a  trustee.  Suppose  an  estate  to  be  of  the  value  of 
50,000/.,  and  Mackreth  buys  it  for  40,000Z.,  committing  great  fraud 
in  such  purchase,  but,  from  the  calamities  of  war  and  other  public 
distresses,  landed  property  as  well  as  stocks  sink  in  value  more 
than  one-fifth,  and  Mackreth  then  sells  the  estate  for  35,000Z.  or 
30,000Z.  only,  would  it  not  be  true  that  Mackreth  would 
*  be  bound  to  pay  the  10,000Z.  as  a  satisfaction  for  the  fraud  [  *  166  ] 
committed  by  him,  although  he  had  not  made  the  money 
he  actually  gave  for  it?  The  money  would  be  due,  not  in  conse- 
quence of  what  Mackreth  afterwards  sold  it  for,  but  what  Fox  lost 
by  it  at  the  time.     The  only  consequence,  in  a  Court  of  equity,  is, 

{q)  This  opinion  Lord  Thurlow  changed,  for  he  refused  an  inquiry  as  to  the 
value  of  the  estate. 
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that  what  one  party  lost  by  the  undue  advantage  taken  by  the  other 
must  be  answered  to  him. 

The  Master  of  the  Rolls  went  on  the  fact  of  the  value  of  the  es- 
tate being  that  for  which  it  was  sold  to  Page,  and  thought,  that,  this 
being  the  value,  Mackreth  had  cheated  Fox.  Taking  this  for  the 
present  to  be  so,  let  us  go  over  shortly  the  facts  of  the  case. 

Fox  began  to  be  distressed  about  three  or  four  years  before  he 
came  of  age.  He  engaged  other  young  men  with  whom  he  was  con- 
nected, to  become  securities  for  him  for  sums  of  money  he  had  bor- 
rowed. He  had  involved  himself  in  annuities.  When  he  came  of 
age  he  found  himself  under  this  imperfect  obligation  in  point  of  law, 
but  very  strong  obligation  in  point  of  honour,  to  relieve  those  who 
had  pledged  their  names  for  him.  A  plan  was  formed  to  sell  a  part 
of  his  estate.  His  situation  as  to  fortune  when  he  came  of  age  was 
this:  his  estate  in  Surrey  was  about  1200/.  per  annum.  Of  this  he 
was  tenant  in  tail.  He  had  an  estate  in  Yorkshire  of  llOOZ.  per  an- 
num, of  which  he  was  tenant  for  life.  He  had  also  an  estate  in  Ire- 
land, of  which  he  was  tenant  for  life  in  possession,  of  about  5000/. 
or  6000/.  per  annum.  Such  was  his  situation  when  he  came  of  age. 
He  had  resorted  to  a  man  of  character  in  his  profession,  Mr.  Farrer, 
for  the  purpose  of  settling  this  business.  The  23rd of  August,  1777, 
came,  and  no  step  was  taken  towards  taking  any  account  of  his  debts 
and  annuities,  or  negotiating  with  any  of  his  creditors;  yet  it  is  most 
evident  that  the  best  time  for  settling  these  matters  with  his  cred- 
itors was  before  he  came  of  age. 

However,  he  came  of  age  of  the  23rd  of  August:  and  on  the  23rd 
of  September,  it  seems,  the  first  conversation  was  had  upon  this  sub- 
ject. He  had  then  been  introduced  to  Mackreth.  At  that 
[  *  167  ]  time,  certainly,  there  was  nothing  *  confidential  in  their 
intercourse,  or  any  close  connexion  between  them;  but  Fox 
applied  to  Mackreth  for  about  5000/.  Mackreth  naturally  asked 
what  security  he  had  to  offer.  Fox  thereupon  told  him  his  real  sit- 
uation, by  which  it  appeared  that  Fox  had  no  permanent  security  to 
offer  till  Michaelmas  Term,  when  he  could  suffer  a  recovery  of  the 
Surrey  estate.  Mackreth  then  proposed  to  him,  as  the  ordinary  mode 
of  raising  money,  to  buy  an  annuity  of  him  at  six  years'  purchase, 
which  is,  in  truth,  about  half  the  real  value;  and,  therefore,  whoever 
proposes  to  deal  with  another  upon  this  sort  of  terms,  quits  at  once 
all  idea  of  delicacy  or  generosity  or  propriety  of  conduct.  It  is  such 
as  cannot  be  endured  out  of  a  Court  of  justice;  and,  if  a  court  does 
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affirm  such  transactions,  it  cannot  be  the  heart  of  a  judge  which 
affirms  it,  but  it  must  be  done  from  a  fear  of  laying  down  such  rules 
as  may  tend  to  make  the  general  transactions  of  mankind  too  inse- 
cure. There  were  other  modes  which  might  have  occurred  to  a  man 
of  different  feelings.  A  contract  to  make  a  mortgage  when  the  Term 
came  would  have  been  an  effective  lien  on  the  estate;  and  then  it 
would  only  have  been  necessary  to  have  insured  Fox's  life  to  the  end 
of  Michaelmas  Term.  This  would  have  been  the  just  and  honourable 
way  of  relieving  him.  On  the  other  hand,  it  is  observable,  that, 
though  Mackreth  adopted  the  other  mode  of  raising  the  money,  it 
was  done  in  the  usual  course  of  his  business;  for,  by  profession,  he 
dealt  in  the  distresses  of  mankind.  What  he  did,  he  did  in  his  way 
and  business  of  an  annuity  monger.  I  make  neither  better  nor 
worse  of  his  conduct  than  that  of  a  common  and  professed  annuity- 
monger. 

In  November  the  recovery  was  suffered.  Still  nothing  was  done 
by  Fox's  friends  towards  relieving  him  from  the  annuities,  which 
were  eating  him  up.  On  the  24th  of  December  Fox  sends  word 
that  he  was  in  great  distress,  in  confinement,  and  wanted  money 
immediately.  Mackreth  came  to  him  and  lent  him  money  on  com- 
mon terms  and  took  a  mortgage  for  it.  A  judge  cannot  impute 
anything  to  this  part  of  the  transaction,  either  one  way  or 
*  another.  There  was  no  generosity  on  one  side,  nor  auy  [  *  168] 
plot  gf  circumvention  on  the  other.  It  would  be  a  most 
extravagant  conjecture  to  suppose  that  by  this  Mackreth  had  in 
view  to  get  the  legal  estate  in  himself.  When  one  once  gets  beyond 
the  natural  result  of  facts,  there  is  no  end  to  conjecture  or  its  con- 
sequences.    This  was  the  situation  on  the  24th. 

Mackreth  was  made  acquainted  with  the  plan  of  the  trust  deed, 
and  it  is  certain  that  he  industriously  recommended  himself  and 
Dawes  as  trustees  for  this  purpose.  It  has  been  said,  that  Mackreth's 
forcing  himself  into  the  trust  was  improper,  and  done  for  some  bad 
motive;  and  that  taking  the  business  out  of  the  hands  of  Mr.  Farrer 
was  calculated  to  give  Fox  a  bad  impression  of  him.  I  do  not  agree 
to  this.  In  whose  room  v^ere  Mackreth  and  Dawes  to  be  substi- 
tuted? The  two  first  were  Lord  Grantley  and  Lord  Ligonier,  who 
were  put  in  only  because  they  were  lords,  I  believe;  for  it  was  not 
very  probable  that  they  should  be  active  or  attentive  in  executing 
such  a  trust  as  this.  As  to  Mr.  Farrer  himself,  it  is  only  to  be  said 
that  he  had,  in  fact,  done  nothing  in  the  affairs,  nor  taken  any  step 

231 


*  169  FOX  V.  MACKRETH. 

towards  it.  I  therefore  really  believe  that  Mackreth  meant  what  he 
said  upon  that  occasion;  and,  when  he  proposed  himself  and  Dawes 
as  trustees,  he  meant  to  transact  the  business  to  the  best  advantage. 
In  doing  this  he  undertook  a  very  delicate  trust:  first,  he  was  to 
make  the  most  of  the  estate ;  then  to  deal  with  the  several  annuitants. 
This  put  him  into  very  awkard  circumstances,  himself  and  Dawes 
being  both  considerable  annuitants;  and,  therefore,  when  he  under- 
took to  deal  with  annuitants  at  large,  he  undertook  a  very  nice 
charge,  and  it  was  incumbent  on  him  to  see  with  very  great  atten- 
tion that  he  did  not  show  more  favour  to  the  annuitants  than  he 
ought  to  do. 

I  certainly  do  not  approve  of  Mackreth's  conduct,  when,  after 
having  recommended  himself  as  a  trustee  for  these  purposes,  he 
allowed  the  several  annuities  to  stand  as  far  as  they  had  then  gone, 
redeeming  them  only  from  that  time.  However,  in  fact, 
[  *  169]  he  bought  the  annuities  *  on  behalf  of  Fox,  though  with 
his  own  money ;  but  instead  of  considering  them  as  discharg- 
ed on  the  24th  of  December,  when  he  bought,  them  he  considered  them 
as  bought  for  his  own  use,  and  treated  them  as  existing  annuities.  Here, 
therefore,  he  has  gone  beyond  the  line  of  delicacy;  for  this  is  a 
transaction  that  a  Court  of  equity  will  never  permit  to  stand.  Here 
the  Court  will  say  he  took  an  undue  advantage  of  his  situation. 
Yet  it  seems  as  if  he  thought  this  a  fair  mode  of  dealing  in  this  sort 
of  market. 

In  another  instance  he  charged  Fox  more  than  he  actually  gave 
for  the  redemption  of  an  annuity;  and  this  part  of  the  transaction 
must  of  necessity  be  rescinded,  as  Mackreth  has  acted  unfairly  in 
it;  and  Fox  has  the  advantage  of  finding  that  Mackreth,  after  hav- 
ing recommended  himself  as  a  trustee,  and  undertaken  to  act  faith- 
fully for  his  cestui  que  trust,  has  yet  been  dealing  unfairly  in  this 
very  article. 

On  the  16th  of  January  it  is  allowed  that  Mackreth  was  a  trus- 
tee of  Fox,  and  whatever  consequences  arise  from  this  character 
must  belong  to  him.  Considering  him,  therefore,  as  a  trustee,  see 
what  he  has  done  !  First,  he  sent  down  a  surveyor  to  the  estate; 
but  he  has  so  managed  this  part  of  the  case  as  to  prevent  the  Court 
from  seeing  much  into  it.  The  Court  will  act  temperately  in  its 
co:njectures  on  this,  but  at  the  same  time  will  impute  all  that  it 
fairly  can  in  point  of  suspicion.  On  one  side  it  is  said  that  Hamp- 
ton was  sent  down  to  survey  the  estate  with  a  view  of  enabling 
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Mackreth  to  make  the  greatest  advantage  of  it  for  his  private  bene- 
fit; but  I  do  not  think  so.  I  think  it  ought  to  be  taken  that  he  had 
the  estate  surveyed  as  a  trustee,  in  order  that,  in  that  character,  he 
might  know  the  real  value  of  it,  and  thereby  be  better  qualified  to 
sell  it  to  advantage.  This,  then,  I  consider  as  a  part  execution  of 
his  trust.  But  then  Hampton's  knowledge  ought  to  be  Fox's 
knowledge;  and  upon  this  arises  a  question  which  I  think  material 
— whether  a  trustee,  gaining  knowledge  of  the  subject  in 
the  execution  of  his  trust  and  at  the  expense  of  the  *  cestui  [  *  170  ] 
que  trust  (for  I  suppose  the  expenses  incurred  by  the 
trustees  must  fall  ultimately  on  Fox),  and  that  knowledge  .conse- 
quently belonging  to  the  cestui  que  trust,  whether  a  trustee  may  not 
in  this  respect  have  the  hand  of  justice  laid  upon  him,  if  this  knowl- 
edge is  made  use  of  by  him  to  circumvent  his  cestui  que  trust,  so  as 
to  afford  a  distinct  ground  of  fraud  in  a  Court  of  equity?  I  am 
rather  at  a  loss  to  find  what  the  evidence  affords  to  this  point.  It 
appears,  however,  that  Hampton  stayed  on  the  estate  till  the  17th 
of  January. 

In  these  circumstances  Mackreth  began  to  deal  with  Fox,  remain- 
ing in  his  character  of  a  trustee.  Fox  had  a  valuation  of  the  es- 
tate made  by  Jackman,  which,  though  not  very  full  or  particular, 
yet  afforded  the  general  terms  for  a  treaty  and  agreement;  and  it 
went  generally  to  show  that  the  estate  was  capable  of  being  im- 
proved about  lOOZ.  per  annum.  On  this  valuation,  lying  in  medio, 
one  party  says  the  estate  is  worth  47,000Z.  Mackreth  reasons  on 
this  survey,  and  says,  first,  that  the  houses  are  valued  too  high; 
secondly,  that  thirty-two  years'  purchase  for  the  land  is  too  much; 
next,  that  forty  years'  purchase  for  the  lord's  rent  is  out  of  all  sight. 
Thus  running  down  the  valuation  made  by  Jackman,  he  argued 
down  Fox  either  from  conviction  or  a  sense  of  his  distress,  not  in- 
deed so  low  as  36,000Z.,  which  Mackreth  first  proposed,  but  to  a 
medium  price  of  39,500Z. 

The  first  question  to  be  asked  is,  whether  the  character  of  a  trustee 
shall  vary  the  consequence  of  this  transaction  from  what  it  would 
be  in  the  case  of  a  stranger  f  for  it  has  not  been  argued,  I  think, 
that,  in  the  case  of  a  stranger,  this  bargain  could  be  rescinded. 
Now,  to  what  conclusion  does  thecharacter  of  trustee  go  in  this  case  ? 
If  a  trustee,  though  strictly  honest,  buys  an  estate  himself  and  then 
sells  it  for  more,  yet,  according  to  the  rules  of  a  Court  of  equity,  from 
general  policy  and  not  from  any  peculiar  imputation  of  fraud,  a 

233 


*  172  FOX  V.  MACKRETH. 

trustee  shall  not  he  permitted  to  sell  to  himself^  hut  shall  remain  a 
trustee  to  all  intents  and  purposes.     It  is  not,  therefore,  in  that  view 

that  Mackreth,   being  called    a  trustee,  can  operate.     It 
[  *  171  ]  *  does  not  rest  on  the  name  of  a  trustee,  or  on  the  legal 

or  equitable  relation  of  trustee,  but  on  the  familiar  inter- 
course between  him  and  Fox.  Now,  can  I,  putting  myself  in  the 
place  of  a  juryman,  pronounce  that  Fox  agreed  to  the  price,' ^rws^* 
ing  that  Mackreth  knew  the  price  and  represented  it  fairly  to  him  f 
If  A.  says  to  B.,  I  know  the  value  of  the  subject,  and  if  you  will 
trust  me,  I  will  fairly  tell  you  what  it  is  worth,  and  A.  at  the  same 
time  knows  the  value  to  be  double  what  he  represents  it  to  be,  this 
is  such  an  abuse  of  confidence  as  shall  be  relieved  against,  not  be- 
cause A.  is  a  trustee,  but  because  he  stipulated  with  B.  to  tell  him 
fairly  the  value,  and  he  broke  that  stipulation;  and  then,  to  be 
sure,  it  makes  full  as  strong  a  case  as  that  of  a  trustee.  But  was  this 
the  express  or  tacit  understanding  of  the  parties  here?  I  have  no 
materials  to  affirm  this  fact  upon;  at  least  I  am  considerably  in 
doubt  how  to  find  any  evidence  of  this,  where  one  party  asserts  one 
sum  to  be  the  value  of  the  estate,  and  the  other  another,  and  both 
try  to  make  the  best  of  the  bargain.  At  the  same  time  there  are 
such  circumstances  respecting  the  manner  in  which  Mackreth  under- 
took the  trust,  as  make  me  hesitate.  All  this  makes  the  question 
of  the  real  value  of  the  estate  extremely  material  (r).  I  do  not 
think  it  could  have  been  sold  at  the  time  according  to  the  rate  of 
Jackman's  valuation;  and  Mackreth's  observations  upon  this  seem 
to  me  to  be  well  founded.  No  evidence  has  been  adduced  to  show 
his  valuation  to  be  correct. 

Now,  see  what  follows  on  the  16th  of  January.  Garforth  was 
called  up  and  desired  to  put  their  agreement  into  writing.  I  do 
not  see  why  it  is  necessary  that  this  memorandum  should  be  signed 
by  both  parties.  I  at  first  thought  it  showed  an  eagerness  to  get 
the  bargain  made;  but  it  seems  it  was  agreed  that  more  regular  ar- 
ticles should  be  executed  afterwards.  The  execution  of  these 
articles  carried  the  transaction  one  step  farther  in  point  of  form. 
Still,  however,  the  conveyance  was  not  executed.       It  is   asked, 

whether  any  man  of  honour  would  let  Fox  execute  the 
[  *  172  ]  deeds,  after  he  had  actually  sold  the  estate  for  *  a  much 

larger  price?     Many  men,  perhaps,  would  do  it;  but  I 

(r)  Not  for  the  purpose  of  the  decision  in  a  case  between  a  trustee  and  his 
cestui  que  trust.     See  8  Ves.  353;  9  Ves.  247. 
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should  never  allow  it  to  be  the  transaction  of  an  honest  man.  Mack- 
reth  had  forced  himself  into  the  confidence  of  Fox  and  was  called 
upon,  by  every  tie  of  honour  and  honesty,  to  consider  himself  as  a 
trustee;  but  my  doubt  is,  whether  this  is  not  too  general  a  line  to 
lay  down  in  a  Court  of  justice. 

As  to  the  manner  of  Mackreth's  paying  Fox  the  purchase -money,  ' 
it  has  been  much  observed  upon;  but  I  do  not  see  much  in  it.  He 
had  not  the  money  by  him,  which  may  readily  be  supposed,  but  he 
gave  an  accountable  note,  with  5/.  per  cent,  interest;  and,  to  be 
sure,  his  note  was  just  as  good  as  a  bond — very  little  danger  of  los- 
ing: the  money  from  a  man  of  Mackreth's  fortune;  besides,  it  was  a 
sort  of  lien  on  the  estate.  The  manner  in  which  the  accounts  are 
made  up  by  Mackreth  is  objected  to,  and  it  is  said  that  this  shows 
a  confidence  reposed  in  Mackreth  by  Fox.  So  it  does;  but  the  ques- 
tion is  whether  this  confidence  is  ad  idem — whether  it  shows  a  con- 
fidence on  the  part  of  Fox,  that  Mackreth  would  tell  him  the  true 
value  of  the  estate  f 

It  is  then  said,  that  he  was  called  upon  to  do  several  subsequent 
acts;  but  these  are  to  be  so  naturally  accounted  for  by  other  circnm- 
stances,  that  I  do  not  see  how  fraud  can  be  inferred  from  these. 
They  are  then  spoken  of  as  instances  in  which  Fox  has  confirmed 
the  original  purchase.  As  to  confirmation,  it  has  been  considered 
by  the  Court  in  very  different  ways.  In  Lord  Chesterfield  v.  Jansserij 
the  Court  did  not  go  on  confirmation  as  it  is  usually  understood: 
but  on  this,  that  Mr.  Spencer,  with  his  eyes  open,  and  after  the 
death  of  the  Duchess,  and  when  his  situation  was  totally  changed, 
thought  proper  to  confirm  the  former  bargain.  So,  the  judges  as- 
sistant relied  on  this  principally,  and  did  not  give  much  opinion  on 
the  former  part  of  the  case.  I  wish  they  had  gone  further;  for,  as 
to  the  confirmation,  he  stood  at  that  time  under  the  former  bonds. 
Another  way  in  which  confirmation  operates  is,  by  showing  that 
the  party  then  thinks  himself  to  have  been  fairly  dealt 
with.  *  This  occurs  in  the  present  case  on  the  28th  of  f  *  173  ] 
January.  Again,  on  the  25th  of  April,  Fox  did  not  see 
he  had  had  any  advantage  taken  of  him.  The  use  that  I  think 
is  to  be  made  of  such  confirmations  is,  as  a  proof  that  the  party 
has  seen  no  occasion  to  complain.  In  this  view  the  present  case  is 
still  stronger,  for  no  complaint  was  made  of  this  transaction  till 
1781 ;  and,  therefore,  it  is  fair  to  infer  that  so  notorious  a  dispro- 
portion of  price  as  is  now  insisted  upon  was  not  within  the  suspic- 
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ion  of  those  who  dealt  for  Mr.  Fox;  and  it  certainly  would  have 
been  better  if  this  suit  had  been  brought  earlier,  for  when  are  the 
afiPairs  of  mankind  to  be  at  rest  ?  Nay,  more  than  this,  it  is  evi- 
dent, and  indeed  not  denied  by  the  plaintiff's  counsel,  that  the 
transaction  never  would  have  been  impeached  if  Page  had  not 
given  so  large  a  price  for  the  estate.  This  very  much  shakes  my 
idea  of  the  real  value  (s)  of  it.  If  this  estate,  situated  near  Lon- 
don, had  really  been  sold  at  a  great  under- value,  the  friends  of  Mr. 
Fox  must  have  known  it  by  other  means.  Supposing  the  transac- 
tion with  Page  to  be  purely  accidental  and  not  springing  out  of  the 
actual  value,  it  never  can  affect  this  question.  At  the  same  time 
it  is  observable  that  Mackreth  has  produced  no  evidence  of  the 
value  of  the  estate,  to  show  that  it  is  not  worth  more  than  what  he 
gave  Fox. 

I  have  been  desirous  of  stating  my  thoughts  on  this  case,  that 
the  gentlemen  concerned  may  be  apprised  of  them,  as  it  will  very 
possibly  be  necessary  to  have  this  matter  discussed  further,  even 
before  me.  I  have  conversed  with  the  Master  of  the  Bolls  and  the 
judges,  with  a  wish  to  find  some  rule  of  evidence  on  which  I  can 
go  in  this  case,  without. running  the  hazard  of  shaking  too  much 
the  contracts  of  mankind  it  is  of  very  little  consequence  to  the  pub- 
lic to  lay  down  definite  rules  of  law,  if  you  have  indefinite  rules  of 
evidence.  I  shall  therefore  at  present  only  direct  an  inquiry  into 
the  real  value  of  this  estate;  and  if  upon  that  inquiry  the  value 
should  turn  out  to  bear  a  considerable  disproportion  to  what  Mack- 
reth gave  for  it,  I  shall  probably  require  some  assistance 
[  *  174  ]  in  laying  down  such  rules  of  decision  *  as  will  set  men  at 
ease  as  to  the  disposition  of  their  property. 

His  Lordship,  however,  did  not  direct  any  such  inquiry,  but 
after  a  lapse  of  considerable  time  affirmed  the  decree,  saying  only 
that  he  had  considered  the  case  very  much,  and  that  he  could  not 
see  that  his  Honor's  decree  was  wrong. 

The  defendant  afterwards  petitioned  his  Lordship  for  a  rehearing 
of  the  appeal,  but  that  petition  was  dismissed.  See  2  Cox,  158. 
He  then  appealed  to  the  House  of  Lords,  assigning  the  reasons  set 
forth  in  2  Cox,  330;  but,  on  the  14th  of  March,  1791,  the  appeal  was 
dismissed  with  costs.     Id.  339;  4  Bro.  P.  C.  258,  Toml.  ed. 

(s)  The  value,  as  before  observed,  was  immaterial. 
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The  well-known  and  thoroughly  discussed  case  of  Fox  v.  Mack- 
reth  is  usually  referred  to  as  having  established  the  rule  ever  since 
recognised  and  acted  on  by  Courts  of  equity,  viz.,  that  a  purchase 
by  a  trustee  for  sale  from  his  cestui  que  trust,  although  he  may 
have  given  au  adequate  price,  and  gained  no  advantage,  shall  be 
set  aside  at  the  option  of  the  cestui  que  trust,  unless  the  connec- 
tion between  them  most  satisfactorily  appears  to  have  been  dis- 
solved, and  unless  all  knowledge  of  the  value  of  the  property  ac- 
quired by  the  trustee  has  been  communicated  to  his  cestui  quo 
tiust.  [In  many  cases  it  has  been  held  that  a  trustee  cannot  pur- 
chase the  trust  property  even  at  judicial  sale  brought  about  by  a 
third  party  and  which  the  trustee  has  taken  no  part  in  procuring: 
Ogden  r.  Larrabel,  57  111.  389;  Chandler  v.  Moneton,  33  Vt.  245; 
Jamison  v.  Glascock,  29  Mo.  191;  Martin  v.  Wynkoop,  12  Ind.  266. 
There  are  several  decisions  on  this  point  which  are  the  other  way. 
Mercer  v.  Sarber,  6  W.  &  S.  18;  Huger  v.  Huger,  9  Kich.  Eq.  217; 
Chorpenning's  Appeal,  8  Casey,  315;  Huger  v.  Id.,  9  Rich.  Eq.  217; 
Mercery.  Newson,  23  Ga.  151.]  "It  is  founded,"  observes  Lord 
Eldon^  "upon  this:  that  though  you  may  see  in  a  particular  case 
that  the  trustee  has  not  made  advantage,  it  is  utterly  impossible  to 
examine,  upon  satisfactory  evidence,  in  the  power  of  the  Court  (by 
which  I  mean  in  the  power  of  the  parties),  in  ninety-nine  cases  out 
of  a  hundred,  whether  he  has  made  an  advantage  or  not.  Suppose 
a  trustee  buys  any  estate,  and,  by  the  knowledge  acquired  in  that 
character,  discovers  a  valuable  coal-mine  under  it,  and,  locking  that 
up  in  his  own  breast,  enters  into  a  contract  with  the  cestui  que 
trust;  if  he  chooses  to  deny  it,  how  can  the  Court  try  that  against 
that  denial?  The  probability  is,  that  a  trustee  who  has  once  con- 
ceived such  a  purpose  will  never  disclose  it,  and  the  cestui  que 
trust  will  be  effectually  defrauded:"  Ex  parte  Lacey,  6  Ves.  627. 
[It  is  possible  for  the  trustee  to  enter  into  a  contract  with  the  ces- 
tui que  trust,  but  such  a  contract  will  be  scrutinized  with  great 
severity  by  the  court:  Jones  v.  Smith,  33  Miss.  215;  Smith  v. 
Isaac,  12  Mo.  106;  Dunlap  u.  Mitchell,  10  Ohio,  17;  Amesr.  Down- 
ing, 1  Bradf.  321;  Stewart  v.  Kistam,  2  Barb.  493;  Harrington  v. 
Brown,  5  Pick.  519.] 

Lord  Thurlow,  indeed,  in  Fox  v.  Mackreth,  when  he  dissolved  the 
injunction  granted  by  the  Master  of  the  Rolls  (see  ante,  p.  152), 
and  in  his  judgment,  intimated  an  opinion  that  it  was  extremely 
material  to  ascertain  the  value  of  the  estate  purchased  by  Mackreth 
from  Fox,  his  cestui  que  trust,  and  proposed  to  direct 
*  an  inquiry  for  that  purpose.  Ultimately,  however,  he  [  *  175  ] 
did  not  direct  any  such  inquiry,  and  he  afterwards  admit- 
ted that  he  was  wrong  in  dissolving  the  injunction.  Fox  v.  Mack- 
reth, therefore,  was  decided,  not  upon  the  ground  that  Mackreth  had 
purchased  the  estate  at  an  under- value,  but  that  he  had  purchased 
it  from  his  cestui  que  trust  while  the  relation  of  trustee  and  cestui 
que  trust  continued  to  subsist  between  them,  and  without  having 
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communicated  to  Fox  the  knowledge  of  the  value  of  the  estate 
which  he  had  acquired  as  trustee;  for  if  the  relation  of  trustee  and 
cestui  que  trust  had  been  clearly  dissolved,  and  Mackreth  had  made 
Fox  fully  acquainted  with  the  knowledge  which  he  had  acquired  of 
the  value  of  the  estate,  the  purchase  would  not  have  been  set  aside. 
"  In  the  case  of  Fox  v.  Mackreth,''^  says  Lord  Eldon,  "  so  much  re- 
ferred to,  and  now  become  a  leading  authority,  in  which  I  have  now 
Lord  Thurloufs  own  authority  for  saying  he  went  upon  a  clear  mis- 
take in  dissolving  the  injunction;  it  was  never  contended  that  if 
Fox,  in  a  transaction  clear  of  suspicion  (but  which  must  be  looked 
at  with  the  most  attentive  jealousy),  had  discharged  Mackreth  from 
the  office  of  trustee,  he  would  not  have  been  able  to  hold  the  pur- 
chase. Why  ?  Because,  being  no  longer  a  trustee,  he  was  not  un- 
der an  obligation  not  to  purchase.  But  we  contended,  that  it  was 
not  in  the  power  of  Fox  to  dismiss  him ;  that  the  trust  was  accept- 
ed under  an  express  undertaking  to  the  friends  of  Fox,  that  the 
trustee  should  not  be  dismissed  without  their  privity;  that  Fox 
himself  had  too  much  imbecility  of  mind  as  to  these  transactions: 
and  we  contended,  that  between  the  date  of  Mackreth's  taking  upon 
himself  the  character  of  trustee,  and  purchasing,  he  had  acquired  a 
knowledge  of  the  value  of  the  estate,  by  sending  down  a  surveyor 
at  the  expense  of  the  cestui  que  trust,  which  was  not  communicated 
to  the  cestui  que  trust  even  at  the  moment  of  the  supposed  disso- 
lution of  the  relation  between  them;  and,  under  these  circumstan- 
ces, we  contended  that  Mackreth  Remained  a  trustee.  This  was  the 
principle  upon  which  the  cause  was  decided.  Either  that  cause 
ought  to  have  been  decided  in  favour  of  Mackreth,  or  this  Court  orig- 
inally, and  the  House  of  Lords  finally,  were  right  in  refusing  an 
issue  to  try  whether  the  estate  was  of  the  value  Mackreth  gave,  or 
of  a  greater  value  at  that  time.  Upon  this  principle,  that  was  an 
immaterial  fact:  for,  if  the  original  transaction  was  right,  it  was  of 
no  consequence  at  what  price  he  sold  it  afterwards;  if  the  original 
transaction  was  wrong,  Mackreth  not  having  discharged  himself 
from  the  character  of  trustee,  if   an  advantage  was  gained  by  the 

most  fortuitous  circumstances,  still  it  was  gained  for  the 
[  *  176  ]  benefit  of  the  cestui  que  *  trust,  not  of  the  trustee:"  Ex 

parte  Lacey,  6  Ves.  627.      See  also  Ex  parte  Bennett,  10 
Ves.  394 

It  has,  indeed,  been  asserted  that  in  Whichcote  v.  Lawrence,  3  Ves. 
750,  Lord  Rosslyn  considered,  that,  in  order  to  set  aside  a  purchase 
by  a  trustee,  it  is  necessary  to  prove  that  an  advantage  has  been 
gained  by  him.  [A  trustee  or  any  other  person  standing  in  a  fidu- 
ciary relation  cannot  buy  up  a  claim  or  encumbrance  to  which  the 
trust  estate  is  liable  at  less  than  is  actually  due  thereon  and  then 
collect  the  full  amount  from  the  trust  estate:  Parshall's  Appeal, 
15  P.  F.  Smith,  235;  Schoonmaker  v.  Van  Wyck,  31  Barb.  457; 
Green  v.  Winter,  1  John.  Ch.  27.]  His  Lordship,  however,  merely 
said,  that  he  did  not  recollect  any  case  in  which  the  mere  abstract 
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rule  came  distinctly  to  be  tried,  abstracted  from  the  consideration 
of  advantage  ma^e  by  the  purchaser,  and  that  it  would  be  difficult 
for  such  a  case  to  occur:  for  unless  an  advantage  was  made,  the 
act  of  purchasing  would  never  be  questioned:  and  Lord  Eldon  dis- 
avowed such  an  interpretation  of  Lord  RosslyrCs  doctrine:  Ex  parte 
Laccy,  0  Ves.  627.  See  also  Ex  parte  Beymett^  10  Ves.  385;  Ran- 
dall y.  Errington,  ION  e^.  423;  Kilbee  v.  Sneyd,  2  Moll.  180;  Ex 
parte  Badcock,  1  Mont.  &  Mac.  239;  the  important  case  of  Hamilton 
V.  Wright,  9  C.  &  F.  Ill,  123, 124,  125. 

And  it  is  now  clearly  clearly  established  that  where  a  trustee  for 
sale  has  purchased  for  himself,  it  is  quite  unnecessary  for  the  ces- 
tui que  trust  to  show  unfairness  in  the  transaction  or  inadequacy  of 
price,  for  without  doing  so  he  is  at  liberty  to  set  aside  the  sale. 
Ex  parte  Lacey,  6  Ves.  625;  Ex  parte  Bennett,  10  Ves.  393;  Gib- 
son V.  jeyes,  6  Ves.  277.  [A  very  slight  advantage  to  the  trustee  or 
showing  of  his  bad  faith  is  sufficient  for  setting  the  sale  aside: 
Herbert  v.  Hanrick,  16  Ala.  581;  Buell  v.  Buckingham,  16  la.  284; 
Hannah  v.  Carrington,  18  Ark.  85.]  And  this  is  the  case,  whatever 
may  be  the  nature  of  the  property,  real  or  personal  (Killick  v.  Flex- 
ney,  4  Bro.  0.  C.  161;  Hall  v.  Hallet,  1  Cox,  134;  Pike  v.  Vigors,  2 
Dru.  &  Walsh,  262;  Price  "v.  Byrne,  cited  5  Ves.  681);  in  posses- 
sion or  reversion:  Re  Bloye's  Trust,  1  Mac.  &  G.  488,492, 495;  Spring 
V.  Pride,  4  De  G.  J.  &  Sm.  395.  Nor  can  a  third  person  purchase 
for  him,  even  at  an  auction:  Campbell  v.  Walker,  5  Ves.  678;  S.  C, 
Sanderson  v.  Walker,  13  Ves.  601;  Randall  v.  Errington,  10  Ves. 
423;  Watson  v.  Toone,  6  Madd.  153;  Baker  v.  Carter,  1  Y.  &  C. 
Exch.  Ca.  250,  Lord  Hardtcicke  v.  Vernon,  4  Ves.  411;  Ingle  v. 
Richards,  28  Beav.  361.  And  a  purchase  by  him  from  co-trustees 
is  equally  objectionable:  Hall  v.  Noyes,  cited  3  Ves.  748;  S.  C,  3 
Bro.  C.  C.  483 ;   Whichcote  v.  Lawrence,  3  Ves.  940. 

Nor  will  a  purchase  by  the  trustees  at  a  public  auction  be  sus- 
tained; for  if  persons  who  are  trustees  to  sell  an  estate  are  there 
professedly  as  bidders  to  buy,  that  is  a  discouragement  to  others  to 
bid.  The  persons  present,  seeing  the  sellers  there  to  bid  for  the 
estate  to  or  above  its  value,  do  not  like  to  enter  into  that  competi- 
tion: Ex  parte  Lacey,  6  Ves.  629;  Ex  parte  James,  8  Ves.  348; 
Whichcote  v.  Laivrence,  3  Ves.  740;  Attorney  General  v.  Lord  Dud- 
ley, Coop.  146. 

Nor  can  the  trustee  purchase  under  a  decree  for  sale.  See 
Price  V.  Byrne,  cited  5  Ves.  681;  *  Caryw.  Gary,  2  S.  &  L.   [  *  177  J 
173:  bat  see  Wren  v.  Kirton,  8  Ves.  502. 

Nor  can  the  trustee  purchase  from  the  assignees  of  his  cestui 
que  trust  in  bankruptcy  under  an  agreement  to  divide  the  profits, 
more  especially  if  the  purchase -money  consists  of  part  of  the  trust 
funds;  Vaughton  v.  Noble,  30  Beav.  34.  Nor  can  the  trustee  pur- 
chase as  agent  for  another  person;  Ex  parte  Bennett,  10  Ves.  381, 
400;  Gregory  v.  Gregory,  Coop.  204. 

Upon  the  same  principle,  a  receiver  (Eyre  v.  McDonnell,  15  Ir. 
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Ch.  Rep.  534;  Boddington  v.  Langford,  lb.  358)  or  an  agent  em- 
ployed by  a  trustee  (Whitcomb  v.  Minchin,  5  Madd.  91)  in  manag- 
ing a  sale  cannot  purchase.  See  also  In  re  Bloye's  Trust,  1  Mac.  & 
G.  488,  495. 

So  it  has  been  held  that  a  sub-agent  employed  to  sell  a  ship  at  a 
minimum  price,  purchasing  for  himself  at  that  price  and  reselling 
without  the  knowledge  of  his  principal  for  a  larger  sum,  must  ac- 
count for  the  profit  made  thereby  (DeBussche  v.  Alt,  8  Ch.  D.  287): 
and  a  custom  in  certain  ports  for  an  agent  for  sale  with  a  minimum 
limit  himself  to  take  at  that  limit,  and  at  his  own  option  the  thing 
he  is  employed  to  sell  is  invalid.     lb. 

Where,  however,  a  trustee  has  fairly  sold  an  estate,  a  subsequent 
bona  fide  purchase  of  the  estate  from  the  purchaser  is  unobjection- 
able; Baker  v.  Peck,  9  W.  R.  (L.  C.  &  L.  J.),  472,  reversing  the 
decision  of  Sir  J.  Stuart,  V.-C,  lb.,  186;  and  see  Dover  v.  Buck,  5 
Giff.  57. 

A  trustee  cannot  take  a  lease  from  himself  :  Attorney-  General  v. 
Earl  of  Clarendon,  17  Ves.  500;  Ex  parte  Hughes,  6  Ves.  617. 
[A  trustee  cannot  renew  a  release  for  his  personal  benefit:  King  v. 
Cushman,  41  111.  31;  Frank's  Appeal,  9  P.  F.  Smith,  190;  Mathews 
V.  Dragaud,  3  Dess.  25.]  And  with  so  great  jealousy  does  the  Court 
look  upon  a  trustee  becoming  a  lessee  of  the  trust  property,  that 
even  in  a  case  where  a  testator  had  given  a  trustee  power  to  become 
lessee,  he  was  removed,  principally  upon  the  ground  that  he  was 
placed  in  a  position  in  which  his  interest  necessarily  came  in  con- 
flict with  his  duty:  Passingham  v.  Sherborne,  9  Beav.  424.     . 

Governors  and  trustees  of  a  charity  cannot  grant  a  lease  to,  or  in 
trust  for,  one  of  themselves  (Attorney  Generalv.  Dixie,  13  Ves.  519, 
534;  Attorney -General  v.  Earl  of  Clarendon,  17  Ves.  491,  500), 
nor  insert  in  a  lease  any  stipulation  or  covenant  for  their  own  pri- 
vate advantage:  Attorney  General  v.  Mayor  of  Stamford,  2  Swans. 
592,  593;  Attorney- General  v.  The  Corporation  of  Plymouth,  9 
Beav.  67.  The  same  rule  applies  to  a  member  of  a  corporation 
taking  a  lease  of  the  corporate  property:  Attorney  -  General  y.  Cor- 
poration of  Cashel,  3  Dru.  &  W.  294. 

But  although  a  trustee  cannot  purchase  from  himself,  he  can  pur- 
chase from  a  cestui  que  trust,  who  is  sui  juris,  after  he 
[  *  178  ]  has  been  ^discharged  from  the  obligation  which  attached 
upon  him  as  trustee.  [Pratt  v.  Thornton,  28  Me.  355; 
Wormley  v.  Wormley,  8  Wheaton,  421.] 

This  discharge  may  be  effected  in  two  ways:  First,  a  trustee  may 
qualify  himself  to  become  a  purchaser  of  the  trust  property  by  ac- 
tually ceasing  to  be  a  trustee,  and  thereby  discharging  himself 
(Downes  v.  Grazebrook,  3  Mer.  208),  but  he  will  not  be  allowed  to 
purchase  if  he  continue  to  act  as  trustee  up  to  the  point  of  the  sale, 
getting  during  that  period  all  the  information  that  may  be  useful  to 
him,  and  taking  advantage  thereof  while  purchasing  the  property. 
Ex  parte  James,  8  Ves.  352;  Spring  v.  Pride,  4  De  G.  J.  &  Sm.  345. 
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Secondly  a,  trustee,  while  still  nominally  retaining  his  office,  may 
in  effect  enter  into  a  new  contract,  under  which  he  may  deal  with 
his  cestui  que  trust;  but  the  relations  must  be  so  far  dissolved,  that 
they  must,  be  put  at  arm's-length,  so  that  they  agree  to  take  respec- 
tively the  characters  of  purchaser  and  vendor  (Ex parte  Lacey,  6  Ves. 
620,  627;  Gibson  v.  Jeyes,  lb.  277;  Morse  v.  Royal,  12  Ves.  373), 
the  cestui  que  trust  distinctly  understanding  that  he  is  selling  to 
the  trustee  (Randall  v.  Errington,  10  Ves.  427),  the  trustee  taking 
no  advantage  of  his  situation  to  acquire  a  beneficial  bargain  for 
himself  (ib.),  and  giving  to  the  cestui  que  trust  all  material  in- 
formation which  he  had  acquired  as  trustee:  Coles  v.  Trecothick, 
9  Ves.  247;  Gibson  v.  Jeyes,  6  Ves.  277. 

But  even  then  the  transaction  must,  according  to  the  rules  of  the 
Court,  be  watched  with  infinite  and  most  guarded  jealousy;  and  for 
this  reason,  that  the  law  supposes  the  trustee  to  have  acquired  all 
the  knowledge  which  may  be  very  useful  to  him,  but  the  communi- 
cation of  which  to  the  cestui  que  trust  the  Court  can  never  be  sure 
he  has  made,  when  entering  into  the  new  contract  by  which  he  is 
discharged;  Exparte  Lacey,  6  Ves.  626.  [If  on  careful  examina- 
tion it  plainly  appears  that  the  transaction  is  favorable  to  the  cestui 
que  trust,  and  that  there  is  no  fraud  or  concealment  of  facts  material 
to  the  transaction,  and  that  a  strict  examination  can  discern  no  fault 
in  the  trustee  in  the  management  of  the  trust  sale,  the  trustee  may 
hold  even  though  he  purchases  at  his  own  sale:  Johnson  v.  Ben- 
nett, 39  Barb.  237;  Rice  v.  Cleghorn  21  lud.  80;  Pratt  v.  Thorn- 
ton 28  Me.  355;  Lyon  v.  Lyon,  8  Ired.  Eq.  201;  Dunn  v.  Dunn  42, 
N.  J.  Eq.  431;  Brown  v.  Co  well,  116  Mass.  465  ;  McCartney  v. 
Calhoun,  17  Ala.  301:  Jennison  v.  Hapgood,  7  Pick.  1.]  So,  in  the 
principal  case,  it  was  fully  admitted  that  Mackreth  might  have  dealt 
with  Fox  for  the  purchase  of  the  trust  estate,  had  he  done  so  with- 
out taking  an  undue  advantage  of  his  position  as  trustee,  and  the 
knowledge  he  had  acquired  in  that  character. 

From  the  strictness  with  which  the  Court  views  such  transactions, 
few  sales  between  trustees  and  cestui  que  trusts  have  been  sup- 
ported. In  the  leading  case,  however,  of  Coles  v.  Trecothick,  9  Ves. 
234,  a  purchase  by  one  of  two  trustees  under  a  trust  to  sell  for  pay- 
ment of  debts,  of  the  trust  property,  as  agent  of  his  father,  both  of 
whom  were  creditors  and  in  partnership,  was  sustained,  upon  the 
ground  that  the  trustees  did  not  appear  to  have  interfered  in  the 
business  up  to  the  sale,  otherwise  than  that  they  sanctioned  the  acts 
of  the  cestui  que  trust,  and  that  the,  cestui  que  trust 
*  had  full  information,  and  the  sole  -management  of  the  [  *  179  ] 
sale,  making  surveys  settling  the  particulars,  and  fixiog 
the  prices  of  the  lots,  and  specific  performance  of  the  agreement  to 
pui-chase  was  decreed  by  Lord  Eldon  in  favour  of  the  trustee  for 
sale.  "As  to  the  objection,"  observed  his  Lordship,  "to  a  purchase 
by  the  trustee,  the  answer  is,  that  a  trustee  may  buy  from  the  cestui 
que  trust,  provided  there  is  a  distinct  and  clear  contract,  ascer- 
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tained  to  be  such  after  a  jealous  and  scrupulous  examination  of  all 
the  circumstances,  that  the  cestui  que  trust  intended  the  trustee 
should  buy;  and  there  is  no  fraud,  no  concealment,  no  advantage 
taken  by  the  trustee,  of  information  acquired  by  him  in  the  char- 
acter of  trustee.  I  admit  it  is  a  difficult  case  to  make  out,  wher- 
ever it  is  contended  that  the  exception  prevails.  The  principle  was 
dearly  recognized  in  Fox  v.  Mackreth,  and  was  established  long  be- 
fore. The  principle  upon  which  I  ever  held  that  case  right  stands 
upon  this  only :  not  that  Mackreth  might  not  have  purchased  from 
Fox,  and  would  not  have  been  entitled  to  the  increase;  but  that  he 
had  not  been  placed  in  circumstances  to  make  that  contract."  See 
also  Morse  v.  Royal,  12  Ves.  355,  and  Clarke  \.  Swaile,  2  Eden,  134, 
in  both  which  cases  purchases  by  trustees  were,  though  with  some 
reluctance,  sustained;  and  see  the  remarks  of  Sir  J.  Eomilly,  M.  R., 
in  Denton  v.  Donner,  23  Beav.  285;  see  also  In  re  M'Kenna^s  Estate, 
13  Ir.  Ch.  Rep.  2.39;  Beale  v.  Billing,  Id.  250;  Luff  v.  Lcyrd,  34 
Beav.  220;  Franks  v.  Bollans,  3  L.  R.  Ch.  App.  717. 

In  a  recent  case  (where,  it  will  be  observed,  the  suit  was  a  friendly 
one),  a  purchase  by  the  trustees  of  a  settlement,  from  the  surviving 
trustee  for  the  sale  of  property  UDder  a  will  was  sustained,  although 
the  trustee  under  the  will  was  beneficially  interested,  both  under  the 
settlement  and  will,  and  being  a  solicitor,  acted  in  the  conduct  of 
the  purchase  {hwi  with  perfect  propriety)  for  the  trustees,  who  took 
no  active  part  therein.  •   See  Hickley  v.  Hickley,  2  Ch.  D.  190. 

A  solicitor,  however,  of  the  cestui  que  trusts  has  no  general  au- 
thority to  consent  to  a  purchase  by  the  trustee:  Downes  v.  Graze- 
brook,  3  Mer.  209. 

It  seems  that  when  all  the  cestuis  que  trust  are  sui  juris  they  might 
consent  to  a  trustee  bidding  at  a  sale.  Ex  parte  James,  8  Ves  352. 
[A  cestui  que  trust  may  so  acquiesce  in  and  confirm  a  sale  as  to  estop 
himself  from  objecting  to  it:  Mulford  v.  Minch,  3  Stock.  Ch.  16  ; 
Hallman's  Est.,  13  Phila.  562. 

If  a  cestui  que  trust  ratifies  the  sale  it  cannot  be  set  aside  by  a 
stranger:  Boerum  v.  Schenck,  41  N.  Y.  182;  Johnson  v.  Bennett, 
39  Barb.  237;  Jackson  v.  Van  Dalbsen,  5  Johns.  Ch.  43.] 

The  Court  however  will  not  ordinarily  give  a  trustee  leave  to  bid, 
because  he  must  almost  necessarily,  from  his  position,  have  acquir- 
ed much  information  relative  to  the  property,  and  the  Court  could 
feel  no  security  that  he  would  do  his  duty  and  communicate  this 
information  so  as  to  raise  the  price,  if  he  had  a  prospect 
[*180]  of  becoming  the  purchaser:  *  Tennant  v.  Trenchard,  4  L. 
R.  Ch.  App.  547.  - 

The  rule  is,  that  if  those  who  are  interested  in  the  estate,  insist 
that  a  trustee  ought  not  to  be  allowed  to  bid,  the  Court  will  give  so 
much  weight  to  their  wishes  as  to  say  that  until  all  other  ways  of 
selling  have  failed,  he  shall  not  be  allowed  to  buy:  per  Lord  Hath- 
erley,  C,  in  Tennant  v.  Trenchard,  4  L.  R.  Ch.  App.  547.  [If  the 
cestui  que  trust  objects,  the  trustee  cannot  purchase:  Chorpenning's 
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Appeal,  32f  Pa.  St.  315,  and  such  a  purchase  can  be  questioned  only 
by  the  cestui  que  trust:  Newcomb  v.  Brooks,  16  W.  Va.  32;  Larco 
V.  Casanenava,  30  Cal.  560.] 

But  if  the  Court  is  satisfied  that  no  purchaser  at  an  adequate 
price  can  be  found,  then  it  is  not  impossible  that  the  plaintiff  may 
be  allowed  to  make  proposals  and  io  become  the  purchaser:  Ih. 

A  merely  nominal  trustee,  as  for  instance  a  trustee  who  has  dis- 
claimed, without  ever  acting  in  the  trust,  may  become  a  purchaser 
(Statey  v.  Elph,  1  My.  &  K.  195;  Chambers  v.  Waters,  3  Sim.  42), 
as  may  also  a  mere  trustee  to  preserve  contingent  remainders  (Parkes 
V.  White,  11  Ves.  209,  226;  Sutton  v.  Jones,  15  Ves.  587;  Naylor 
V.  Winch,  1  S.  «&  S.  567);  or  a  person  who  is  a  bare  trustee  in  fee 
for  another  in  fee,  without  any  duties  to  perform  (Pooley  v.  Quilter, 
4  Drew.  189;  Denton  v.  Donner,  23  Beav.  280,  290).  The  mere 
fact,  however,  that  a  receiver  has  been  appointed  will  not  reduce  a 
trustee  with  duties  to  perform  into  the  position  of  a  mere  nominal 
trustee:  Tennant  v.  Trenchard,  4  L.  R.  Ch.  App.  537,  546. 

Under  the  statutes  for  the  redemption  of  the  land  tax,  the  Lords 
Commissioners  are  placed  in  the  position  of  vendors;  and  therefore, 
if  trustees  should  purchase  the  property  of  the  trust  under  those 
acts,  as  they  would  not  be  purchasing  from  themselves  but  from  the 
Lords  Commissioners,  the  transaction  would  be  valid:  Beaden  v. 
King,  9  Hare,  499.  But  see  and  consider  Grover  v.  Hugel,  3  Buss. 
428;   Whidborne  v.  Ecclesiastical  Commissioners,  7  Ch.  D.  380. 

The  circumstance  that  two  parties  stand  towards  each  other  in  the 
relation  of  trustee  and  cestui  que  trust  does  not  affect  any  dealing 
between  them  unconnected  with  the  subject  of  the  trust:  Knight  v. 
Majoribanks,  2  Mac.  &  G.  10. 

A  trustee  for  infants  or  persons  under  disability  cannot  purchase 
the  trust  estate  unless  by  leave  of  a  Court  of  equity,  because  persons 
not  sui  juris  cannot  enter  into  any  contract  with  him  which  would 
have  the  effect  of  removing  him  from  the  character  of  trustee,  which, 
as  we  have  already  seen,  can  be  done  by  cestuis  que  trust,  who  are 
sui  juris.  The  terms  upon  which  such  trustees  might  purchase, 
"was  a  bill  filed:  and  the  trustee  saying  so  much  is  bid,  and  that 
he  would  give  more.  The  Court  would  examine  into  the  circum- 
stances; ask  who  had  the  conduct  of  the  transaction;  whether  there 
was  any  reason  to  suppose  the  premises  could  be  sold 
better;  and,  *  upon  the  result  of  that  inquiry,  would  let  [  *  181] 
another  person  prepare  the  particular  and  let  the  trustee 
bid:"  per  Lord  Alvanley,  M.  R.,  Campbell  v.  Walker,  5  Ves.  682; 
S.  C,  13  Ves.  601.  See  also  1  Ball  &  B.  ^18,  and  Farmer  v.  Dea7i,  32 
Beav.  327 ;  Aberdeen  Railway  Co.  v.  Blackie,  1  Macq.  H.  L.  C.  472. 

These  principles  apply  with  peculiar  force  to  a  committee  of  a 
lunatic's  estate.  The  Court  has  even  gone  so  far  as  to  refuse  to 
confirm  a  lease  to  a  committee,  though  it  was  approved  by  the  Mas- 
ter as  beneficial  to  the  estate  of  the  lunatic.  Shelf,  on  Lunacy,  446. 

The  doctrine  which  is  applicable  to  purchases  by  trustees  applies 
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also  to  purchases  by  persons  acting  in  any  fiduciary  capacity,  which 
imposes  upon  them  the  obligation  of  obtaining  the  best  terms  for 
the  vendor,  or  which  has  enabled  them  to  acquire  a  knowledge  of 
the  property.     [Maryland  Fire  Ins.  Co.  v.  Dalrymple,  25  Md.  242.] 

Directors  of  companies  being  trustees  for  the  shareholders  they 
cannot  purchase  shares  from,  the  chairman  of  the  company,  who  is 
in  fact  their  co-trustee,  unless  authorized  so  to  do  by  the  constitu- 
tion of  the  company  or  the  deed  of  settlement:  Hodgkinson  v.  The 
National  Live  Stock  Insurance  Company,  26  Beav.  473 ;  4  De  G.  & 
Jo.  422. 

[A  trustee  for  bondholders  cannot  deal  in  the  bonds  for  his  own 
benefit,  or  lease  a  road  to  a  company  of  which  he  is  a  stockholder. 
Ashuelot  B.  R.  v.  Elliott,  57  N.  H.  397.] 

So  the  director  of  a  company,  being  a  trustee  for  the  company, 
is  as  such  precluded  from  dealing  on  behalf  of  the  company,  with 
himself  or  the  firm  of.  which  he  is  a  partner,  and  he  must  account 
to  the  company  for  all  the  profits  he  may  make  by  such  dealing: 
Aberdeen  Railway  Company  v.  Blaikie,  1  Macq.  Ho.  Lo.  461;  Ben- 
son y.  H'eathorn,  lY.  &  C.  C.  C.  326;  Flanagan  v.  Great  Western 
Railway  Company,  7  L.  R.  Eq.  116;  Albion  Steel  (&  Wire  Company 
V.  Martin,  1  Ch.  D.  680;  In  re  Imperial  Land  Company  of  Marseil- 
les, Ex  parte  Larking,  4  Ch.  D.  566 ;  The  Liquidators  of  the  Imper- 
ial Mercantile  Credit  Association  v.  Coleman,  6  L.  R.  Ho.  Lo.  189. 

So  also  must  his  partner,  although  he  be  in  no  way  connected 
with  the  company;  for  if  the  transaction  is  a  partnership  transac- 
tion, the  partners  are  liable  jointly  and  severally  to  the  company. 
lb.     See  2  Set.  Dec.  1359,  1360,  4th  Ed. 

Although,  however,  a  person  may  have  agreed  to  become  a  di- 
rector in  a  company  forming  for  the  purpose  of  buying  and  carry- 
ing on  a  business  belonging  to  a  firm  with  which  he  is  in  the  habit 
of  dealing,  he  may  afterwards,  previous  to  the  incorporation  of  the 
company,  enter  into  contracts  with  the  firm,  and  will,  in  the  ab- 
sence of  fraud,  not  be  compelled  to  account  to  the  company  for  any 
profits  he  may  have  made  thereby:  Albion  Steel  &  Wire  Company  y. 

Martin,  1  Ch.  D.  580. 
[  *  182  ]  But  persons  about  to  become  *  directors  of  a  proposed 
company  will  not  be  allowed  to  accept  money  to  purchase 
shares  to  qualify  them  for  office  from  a  person  about  to  become  a 
vendor  to  the  company,  and  with  whom  it  was  their  duty  to  deal  as 
trustees  for  the  company,  and  such  money  will  in  contemplation  of 
a  Court  of  Equity  be  held  to  belong  to  the  company,  and  if  it  were 
applied  by  the  directors  in  the  purchase  of  shares,  such  shares 
would  be  considered  to  be  unpaid  for,  and  the  directors  liable  on 
the  winding  up  of  the  company  to  be  put  on  the  list  of  contributories 
in  respect  of  those  shares.  See  In  re  Canadian  Oil  Works  Corpor- 
ation, Hay^s  Case,  10  L.  R.  Ch.  App.  593,  See  also  Etna  Insur- 
ance Company,  In  re  Owens,  7  I.  R.  Eq.  325,  424;  McKay^s  Case,  2 
Ch.  D.  1. 
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And  if  the  consideration  from  the  promoters  as  an  inducement 
to  a  person  to  become  a  director,  has  been  a  gift  of  fully  paid-up 
shares,  he  may  be  compelled  at  the  option  of  the  com'pany  either 
to  transfer  the  shares  to  the  company  or  to  account  to  the  company 
for  the  highest  value  to  be  attributed  to  the  shares  since  they  had 
been  in  his  possession,  with  interest  at  4  per  cent,  from  the  date  of 
the  transfer,  and  the  costs  of  the  action.  Nant-y-Glo  and  Blaina 
Ixonworks  Company  v.  Grave,  12  Ch.  D.  738;  see  also  Phosphate 
Sewage  Company  v.  Hartmont,  5  Ch.  D.  394,  457. 

It  may  be  here  mentioned  that  in  dealing  with  such  cases  as  have 
been  lastly  considered,  the  same  principle  of  law  is  administered 
both  under  the  Companies  Act,  1862,  and  in  actions  in  the  High 
Court,  and,  to  use  the  words  of  Bacon,  V.-C,  "  There  is  no  ground 
for  even  the  most  shadowy  distinction  between  the  two  cases."  See 
Nant-y-Glo  and  Blaina  Ironworks  Co.  v.  Grave,  12  Ch.  D.  747.  In 
other  words,  in  exercising  jurisdiction  under  the  165th  Section  of 
the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  the  words  "misfeas- 
ance, or  breach  of  trust,"  have  been  held  to  comprehend  all  these 
cases,  which  a  Court  of  Equity  has  dealt  with  under  the  larger 
and  comprehensive  head  of  actual  or  constructive  fraud. 

The  165th  Section  of  the  Companies'  Act,  1862  (omitting  parts 
not  material  for  the  present  purpose)  enacts  that  where  in  the  course 
of  the  winding  up  of  any  company  under  the  Act,  it  appears  that 
any  past  or  present  director  has  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company,  the  Court  may,  on  the 
application  of  any  liquidator,  creditor  or  contributory  of  the  com- 
pany, examine  into  the  conduct  of  such  director,  and  compel  him 
to  contribute  such  sums  of  money  to  the  assets  of  the  company  by 
way  of  compensation  in  respect  of  such  misfeasance  or  breach  of 
ti^ust  as  the  Court  thinks  just. 

*  Hence  it  has  been  held  that  when  directors  of  a  [  *  183  ] 
proposed  company  have  received  from  the  promoters 
money  {In  re  Englefield  CJolliery  Company,  8  Ch.  D.  388),  or  a 
gift  of  fully  paid  up  shares,  they  must  account  to  the  liquidator 
for  the  money  or  the  full  value  of  the  shares  at  the  time  of  the 
present,  or  to  account  for  the  thing  itself,  or  its  proceeds  if  it  had 
increased  in  value.  In  re  Morvah  Consols  Tin  Mining  Company, 
McCay's  Case,  2  Ch.  D.  1.  In  re  Caerphilly  Colliery  Company, 
Pearson's  Case,  4:  Ch.  D.  222;  5  Ch.  D.  336,341;  In  re  British 
Provident  Life  and  Ghiarantee  Association,  Re  Ruvigne^s  Case,  5 
Ch.  D.  306;  Ormerod's  Case,  25  W.  R.  765;  In  re  Diamond  Fuel 
Company,  Mitcalfe's  Case,  13  Ch.  D.  169.  In  re  Carriage  Cooper- 
ative  Supply  Association,  28  Ch.  D.  322: 

And  when  the  present  to  the  director  consisted  of  shares  at  a 
price  below  the  value,  he  has  been  charged  with  or  compelled  to 
make  good  to  the  company  the  full  po'ssible  value  of  the  shares  less 
what  he  paid  for  them.  In  re  West  Jewell  Tin  Mining  Company, 
Weston's  Case,  10  Ch.  D.  579. 
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The  director  is  further  chargeable  with  interest  at  4  per  cent 
from  the  time  he  received  the  shares  and  costs.  Nant-y-Glo  and 
Blaina  Ironworks  Company  v.  Grave,  12  Ch.  D.  738. 

When,  however,  shares  without  consideration  are  allotted  to  some 
of  the  director  of  a  company,  and  at  the  time  the  transaction  was 
entered  into  and  completed,  every  member  knew  of  the  transaction 
and  accepted  it,  and  it  was  not  then  intended  that  any  others  should 
become  members  of  the  company,  the  doctrine  that  directors  may 
not  make  a  profit  is  inapplicable,  neither  is  there  any  fraud,  so  that 
they  cannot  be  charged  with  misfeasance  under  the  165th  section. 
In  re  British  Seamless  Paper  Box  Company,  17  Ch.  D.  467.  See 
also  In  re  Ambrose  Lake  Tin  and  Copper  Mining  Company,  Ex 
parte  Taylor,  14  Ch.  D.  390. 

And  the  result  would  be  the  same  even  if  some  fresh  share- 
holders, in  order  to  obtain  an  increase  of  capital,  were  about  a  year 
afterwards  admitted.  In  re  British  Seamless  Paper  Box  Company, 
17  Ch.  D.  467. 

But  if  shortly  after  the  transaction  a  prospectus  had  been  issued 
and  the  public  had  been  invited  to  come  in  and  take  shares,  no 
Court  would  have  listened  to  directors  who  said  that  it  was  not  in- 
tended to  take  in  fresh  members.     lb.  479.     Per  Cotton,  L.  J. 

It  has,  however,  been  decided,  that  where  the  directors  of  a  pro- 
posed company  received  from  the  intended  vendor  to  the  company, 
not  money  but  fully  paid  up  shares,  allotted  to  the  vendor  as  part 
of  the  consideration  for  the  sale,  the  directors  although 
[  *  184  ]  liable  to  the  company  for  their  breach  *  of  trust,  could 
not  be  put  on  the  list  as  contributories  in  respect 
of  such  shares:  In  re  Westeim  of  Canada  Oil,  Lands  and 
Works  Company,  Carting,  Hespeler  and  Walshes  Cases,  1  Ch.  D. 
115;  where  the  Lords  Justices  discharged  the  order  of  the  Master 
of  the  Eolls  (reported  20  L.  B.  Eq.  580),  but  without  prejudice  to 
any  application  that  might  be  made  against  the  directors  under  the 
Companies'  Act,  1862  (25  &  26  Vict,  c'  89),  sec.  165,  or  otherwise, 
on  the  ground  that  they  had  entered  into  a  corrupt  bargain  with 
the  vendor.  "  There  certainly  are  three  things,"  said  Mellish,  J., 
*'  any  of  which  the  company  might  do.  They  might  say  in  the  first 
instance,  *  These  shares  never  ought  to  have  been  allotted  to  the  di  - 
rectors  at  all;'  and  if  they  were  now  valuable  shares,  they  could 
say,  '  Transfer  them  back  to  us,  for  you  never  were  entitled  to 
them.'  Secondly,  if  the  directors  had  sold  the  shares,  and  made  a 
large  profit  out  of  them,  the  company  could  have  said,  *  Those 
shares  were  our  shares,  you  were  trustees  for  us,  and  therefore  you 
shall  hand  over  to  us  the  entire  profit  you  have  made  by  selling 
them; '  and  thirdly,  the  company  might  say,  *Although  you  have  made 
no  profit  by  selling  these  shares,  yet,  by  having  had  them  allotted 
to  you,  you  deprived  us  of  the  power  of  allotting  them  to  other  per- 
sons, therefore  you  must  pay  us  the  sum  which  we  have  lost  by  rea- 
son of  our  being  deprived  of  the  right  of  allotting  those  shares  to 
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other  persons  who  would  have  paid  them  up.'  Of  these  three 
remedies  the  liquidators  may,  in  my  judgment,  take  whichever  is 
most  beneficial  to  the  company.  But  can  they  do  more  ?  Can  they 
say,  'Although  the  shares  which  you  have  taken,  which  were  the 
property  of  the  company,  were  absolutely  worthless,  or  worth  very 
little,  both  at  the  time  when  you  took  them,  and  ever  since,  never- 
theless, inasmuch  as  nominally  they  were  lOOl.  shares,  we  will  make 
you  liable  for  that  full  sum  of  lOOZ.  on  each  share'?  In  my  judg- 
ment that  would  be  inflicting  an  arbitrary  punishment  on  a  trustee 
for  his  breach  of  trust.  It  would  not  be  indemnifying  the  ce&tui 
que  trust  for  the  injury  he  had  sustained,  but  would  be  giving  him 
a  sum  which,  if  the  breach  of  trust  had  never  been  committed,  he 
would  not  have  acquired."  See  and  consider  Ex  parte  Daniell,  1 
De.  G.  &  Jo.  372. 

Members,  moreover,  of  a  company,  at  a  meeting  duly  called,  may, 
on  a  sale  of  its  business,  give  part  of  the  purchase-money  to  the 
directors  by  way  of  compensation  for  their  loss  of  office.  See 
Southall  V.  British  Mutual  Life  Assurance  Society,  6  L.  R.  Ch.  App. 
614,  in  which  case  a  clause  in  an  agreement  for  the  amalgamation  of 
two  insurance  companies,  providing  that  part  of  the 
*  purchase-money  should  be  paid  to  the  directors  of  the  [  *  185  ] 
selling  company  by  way  of  bonus,  was  held  by  the  Lords 
Justices,  affirming  the  decision  of  the  Master  of  the  Kolls  (reported 
11  L.  R.  Eq.  65),  not  to  invalidate  the  amalgamation.  "It  is  said," 
observed  James,  L.  J.,  "  that  it  is  a  violation  of  the  principles  of 
this  Court,  that  the  directors  should  have  a  bonus  of  600Z.  each.  I 
agree,  if  this  had  been  done  secretly,  in  all  probability  it  could  not 
be  supported.  But  it  was  done  openly,  and  appeared  on  the  face 
of  the  agreement.  There  was  nothing  in  itself  wrong  in  such  an 
arrangement,  and  it  was  known  to  all  the  shareholders.  They  said, 
'  We  are  going  to  get  rid  of  the  chairman  and  the  directors,  and  we 
think  it  right  that  we  should  give  them  some  compensation.'  It 
would  be  monstrous  to  say  that  a  transaction  otherwise  reasonable, 
could  be  vitiated  by  such  a  clause  as  this." 

Any  secret  stipulation,  however,  by  the  directors,  negotiating  an 
amalgamation  for  a  commission  or  a  share  thereof,  will  be  set  aside: 
General  Exchange  Bank  v.  Horner,  9  L.  R.  Eq.  480. 

The  promoters  of  a  proposed  company  stand  in  a  fiduciary  rela- 
tion to  it,  and  are  therefore  bound  to  make  a  full  and  fair  disclosure 
of  their  interest  in  the  property.  When  therefore  promoters  and 
others,  under  the  name  of  a  syndicate,  }iad  suppressed  the  facts  that 
they  were  the  real  vendors,  and  that  they  gave  for  the  property  less 
than  the  price  that  the  company  were  about  to  give,  and  had  ob- 
tained the  acceptance  of  the  contract  from  a  board  of  their  own  cre- 
ation, and  had  inserted  in  the  prospectus  statements  contrary  to  the 
facts,  which  would  lead  intending  shareholders  to  believe  that  the 
contract  had  been  approved  by  all  the  directors,  it  was  held  by  the 
Court  of  Appeal  that  there  was  no  contract  binding  on  the  company, 
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and  that  the  sale  to  the  company  must  be  set  aside,  and  judgment 
given  against  the  members  of  the  syndicate  for  repayment  of  the 
purchase-money  {The  New  Sombrero  Phosphate  Company  v.  Er- 
langer,  5  Ch.  D.  78,  affirmed  Dom.  Proc.  3  App.  Cas.  1218,  nom 
Erlanger  v.  The  New  Sombrero  Phosphate  Company;  2  Set.  Dec. 
1357,  4th  Ed.  See  also  The  Lindsay  Petroleum  Company  v.  Hurd, 
5  L.  R.  P.  C.  221).  And  it  was  also  held  that  the  estate  of  a  de- 
ceased member  of  the  syndicate  was  liable  on  the  ground  that  he 
was  a  partner,  and  that  the  action  therefore  did  not  die  with  him 
{The  New  Sombrero  Phosphate  Company  v.  Erlanger,  5  Ch.  D.  73), 
bat  it  seems  that  directors  who  were  not  members  of  the  syndicate 
were  not  liable.     lb. 

And  although  a  company  which  has  purchased  a  concern  may  have 
compromised  a  suit  with  the  vendors  instituted  for  the  res- 
[  *  186  ]  cission  of  the  contract,  it  may  *  nevertheless  proceed 
against  the  promoters  who  stood  in  a  fiduciary  relation  to 
the  company,  and  recover  from  them  a  secret  profit  which  they  may 
have  made  out  of  the  price  payable  under  the  contract  {Bagnall  v. 
Carlton,  6  Ch.  D.  371;  The  Emma  Silver  Mining  Company  v.  Grant, 
11  Ch.  D.  918;  Emma  Silver  Mining  Company  v.  Lewis,  4  C.  P.  D. 
396;  Whaley  Bridge  Calico  Printing  Company  v.  Green,  5  Q.  B.  D. 
109),  but  the  promoters  would  be  entitled  to  be  allowed  their  ex- 
penses properly  incurred  in  bringing  out  the  company  {Bagnall  v. 
Carlton,  6  Ch.  D.  371;  Emma  Silver  Mining  Company  v.  Grant,  11 
Ch.  D.  918),  but  not,  it  seems,  to  any  commission  {Bagnall  w.  Carl- 
ton, 6  Ch.  D.  371;  Emma  Silver  Mining  Company  v.  Grant,  11  Ch, 
D.  918);  but  where  the  plaintiffs  in  their  bill  offered  to  allow  the 
promoters  a  commission,  it  was  held  that  they  could  not  retract  their 
offer,  and  that  a  fair  commission  must  be  allowed  {Bagnall  v.  Carl- 
ton, (j  Ch.  D.  371). 

And  if  such  promoters  present  a  petition  for  liquidation,  the  com- 
pany will  be  at  liberty  to  go  in  and  prove  against  their  estate  for  the 
sum  found  due  from  them  in  any  action,  it  not  being  a  demand  in 
the  nature  of  unliquidated  damages,  arising  otherwise  than  by  rea- 
son of  a  contract  {Emma  Silver  Mining  Company  v.  Grant,  17  Ch. 
D.  122).  Such  a  debt,  moreover,  being  incurred  by  fraud,  and  a 
breach  of  trust,  it  was  held  to  be  within  sect.  49  of  the  Bankruptcy 
Act,  1869,  and  the  promoters  were  held  not  to  be  released  from  such 
debt  by  their  discharge,  ^nd  were  ordered  personally  to  pay  the  debt 
to  the  company,  or  so  much  thereof  as  should  not  be  received  by  the 
company  under  the  liquidation:  lb.  And  see  now  the  Bankruptcy 
Act,  1883,  (46  &  47  Vict.  c.  52),  ss.  30,  37. 

The  legislature  has  interposed  to  prevent  the  frauds  too  often  com- 
mitted in  the  formation  of  companies.  The  Joint  Stock  Companies 
Act  (7  &  8  Vict.  c.  110),  by  the  29th  section  enacts  that  if  any  con- 
tract or  dealing  (with  certain  exceptions)  shall  be  entered  into  in 
which  any  director  shall  be  interested,  then  the  terms  of  such  con- 
tract or  dealing  shall  be  submitted  to  the  next  general  or  special 
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meetirig  of  the  shareholders  to  be  summoned  for  that  purpose,  and 
that  no  such  contract  shall  have  force  until  approved  and  confirmed 
by  the  majority  of  votes  of  the  shareholders  present  at  such  meet- 
ing. "  The  object  of  the  clause,"  observes  Woody  V.  C,  "is  to  pre- 
vent a  person,  who  is  a  trustee,  from  entering  into  contracts  on  be- 
half of  his  cestuis  que  trust  in  which  he  is  himself  personally  inter- 
ested. The  exception  to  the  prohibition  introduced  by  the  words 
'  no  such  contract  shall  have  force  until  approved  and 
*  confirmed'  is  intended  to  afford  an  opportunity  to  the  [  *  187] 
cestui  que  trust  to  consider  whether  he  will  ratify  any  such 
contract."  Re  South  Essex  Gas,  c&c,  Co.,  Johns.  483.  See  Ernest 
V.  Nicholls,  6  Ho.  Lo.  Ca.  401 ;  Murray^ s  Executors'  Case,  5  De  G. 
Mac.  &  G.  746. 

A  contract  between  a  company  and  a  person  who  acts  as  a  direc- 
tor, whether  legally  or  not,  is  within  the  prohibition  of  the  statute: 
Re  South  Essex  Gas,  &c.,  Co.  Johns.  480.  The  exception  in  the 
29th  section  of  the  statute,  of  contracts  for  articles  or  services  the 
subject  of  the  proper  business  cf  the  company,  refers  to  articles  and 
services  supplied  or  rendered  by  the  cpmpany  to  a  director,  and  not 
to  those  supplied  by  a  director  to  the  company:  lb. 

The  Joint  Stock  Companies  Act  (7  &  8  Vict.  c.  100)  has  been  re- 
pealed by  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  which 
has  no  section  corresponding  with  the  29th  section  of  7  &  8  Vict.  c. 
100;  but  amongst  the  regulations  contained  in  the  1st  schedule  there- 
of it  is  enacted  that  "the  office  of  director  shall  be  vacated  if  he  holds 

any  other  office  or  place  of  profit  under  the  company 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract 
with  the  company.  But  the  above  rules  are  subject  to  the  follow- 
ing exception:  that  no  director  shall  vacate  his  office  by  reason  of 
his  being  a  member  of  any  company  which  has  entered  into  con- 
tracts with  or  done  any  work  for  the  company  of  which  he  is  a  di- 
I'ector;  nevertheless,  he  shall  not  vote  in  respect  of  any  such  con- 
tract or  work;  and  if  he  does  so  vote,  his  vote  shall  not  be  counted.'* 
Sect.  57.     See  sect.  165,  ante,  p.  182. 

A  mortgagee  {Doumes  v.  Grazebrook,  3  Mer.  200;  Waters  v.  Groom, 
11  C.  &  F.  684)  or  an  annuitant  (In  re  Bloye's  Trust,  1  Mac.  &  G. 
488;  S.  C,  nom.  Leivis  v.  Hillman,  3  Ho.  Lo.  607,  630),  with  power 
of  sale,  being  in  fact  a  trustee  for  sale,  cannot,  either  directly  or  by 
means  of  his  solicitor,  except  by  the  express  authority  of  his  cestui 
que  trust,  purchase  the  estate  upon  which  the  mortgage  or  annuity 
is  a  charge.  See  also  Ingle  v.  Richards,  28  Beav.  361.  [If  a  trustee 
purchases  a  mortgage  at  a  discount  he  cannot  claim  the  benefit: 
Green  v.  Winter,  7  Am.  Dec.  475.] 

Nor  can  the  solicitor  conducting  the  sale  do  so  on  his  own  account, 
at  any  rate  without  a  full  explanation  to  the  parties  interested,  and 
putting  them  in  full  possession  of  the  facts,  and  a  knowledge  that 
he  was  to  become  purchaser  for  himself.     lb.     See  also  Orme  v. 
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Wright,  3  Jur.  19;  Robertson  v.  Ncm-is,  1  Giff.  421,  428;  4  Jur.  N. 
S.  155. 

So,  likewise,  when  a  sale  by  auction  took  place  under  the  direc- 
tion of  a  building  society  as  mortgagees,  and  the  secretary  of  the 
society  openly  bid  for  and  became  the  purchaser  of  two  lots  on  his 
own  account,  although  there  was  no  proof  of  undervalue, 
[*  188]  *  it  was  held  by  North,  J.,  that  under  the  circumstances 
the  sale  to  the  secretary  could  not  be  maintained  as  against 
the  mortgagee,  Martinson  v.  Clowes,  21  Ch.  D.  857,  affirmed  W.  N. 
Feb.  28,  1885,  p.  41,  disapproving  of  Robertson  v.  Norris,  1  Giff. 
421.  [A  cestui  que  trust  may  either  ratify  or  set  aside  the  sale, 
whether  public  or  private  within  a  reasonable  time:  Alexander  v. 
Alexander,  46  Ga.  291;  Harrison  v.  McHenry,  9  Ga.  164] 

A  mortgagee,  however,  does  not  ordinarily  stand  in  a  fiduciary 
position  towards  the  mortgagor,  so  as  to  render  a  purchase  of  the 
equity  of  redemption  by  him  from  the  mortgagor  (Knight  v.  Majori- 
banks,  2  Mac.  &  G.  10;  and  see  Webb  v.  Rorke,  2S.  &L.  661,  673; 
Waters  v.  Groom,  11  C.  &  F.  684;  Dobson  v.  Land,  8  Hare,  220; 
Rushbrook  v.  LawrenQe,  8  L.  R.  Eq.  25;  5  L.  R.  Ch.  App  3)  [A 
person  may  sell  his  equity  of  redemption  the  day  after  the  mortgage 
has  been  created  if  he  chooses,  but  he  cannot  part  with  it  in  favor 
of  the  mortgage  at  the  instant  the  mortgage  is  granted :  Wilson  v. 
Drumrite,  21  Mo.  325;  Pierce  v.  Robinson,  13  Gal.  125;  Clark  v. 
Condit,  3  C.  E.  Green,  358;  Pritchard  v.  Elton,  38  Conn.  434; 
McNees  v.  Swaney,  50  Mo.  391 ;  Robinson  v.  Farelly,  16  Ala.  472  ; 
Rogan  V.  Walker,  1  Wis.  527;  Rankin  v.  Mortimere,  7  AVatts,  372; 
Woods  V.  Wallace,  10  Harris,  171]  or  .from  a  prior  mortgagee  sell- 
ing under  a  power  of  sale  {Shaw  v.  Bunny,  33  Beav.  494;  2  DeG. 
Jo.  &  Sm.  468)  impracticable,  even,  it  seems,  although  the  pur- 
chaser be  a  second  mortgagee  with  a  trust  for  sale  :  Kirkicood  v. 
Thompson,  2  Hem.  &  Mill.  392;  2  De  G.  Jo.  &  Sm.  613;  Locking 
V.  Parker,  8  L.  R.  Ch.  App.  39.  See,  however,  Parkinson  v. 
Hanbury,  1  Drew.  &  Sm.  143.  But  where  the  conveyance  with  a 
trust  for  sale  is  to  a  third  person,  he  being  a  trustee  for  both  parties, 
will  be  unable  to  purchase  :  Blennerhassett  v.  Day,  2  Ball,  &  B. 
104,  133. 

Transactions,  however,  between  mortgagor  and  mortgagee  are 
viewed  with  considerable  jealousy,  and  the  sale  of  the  equity  of  re- 
demption will  be  set  aside  where,  by  the  influence  of  his  position, 
the  mortgagee  has  purchased  for  less  than  others  would  have  given, 
and  where  there  are  circumstances  of  misconduct  in  obtaining  the 
purchase:  Ford  v.  Olden,  3  L.  R.  Eq.  461;  and  see  Threes  v.  Coke, 
6  L.  R.  Ch.  App.  645,  649.  [Villa  v.  Rodriguez,  12  Wallace,  323  ; 
Russell  V.  Southard,  12  Howard,  154;  Brown  v.  GafiPney,  28111.  150; 
Baugher  v.  Merryman,  32  Md.  185.]  There  a  mortgagee,  who  was 
also  a  solicitor,  obtained  a  conveyance  from  the  mortgagor,  a  man 
in  humble  circumstances,  without  a  legal  adviser;  and  it  was  held, 
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that  the  onus  of  justifying  the  transaction,  and  showing  that  it  was 
right  and  fair,  was  thrown  upon  the  mortgagee. 

A  lease  from  the  mortgagor  in  distressed  circumstances  to  the 
mortgagee  may  be  set  aside:  Ford  v.  Olden,  3  L.  B.  Eq.  461;  Hickes 
V.  Cooke f  4  Dow,  16. 

Where,  in  a  deed  creating  a  trust,  there  are  provisions  by  which 
the  trustees  making  certain  advances,  and  paying  ofiP  part  of  a  mort- 
gage debt,  should  be  entitled  to  a  charge  on  the  estate;  it  seems 
even  if  a  trustee  making  such  an  advance  were  entitled  to  have 
such  a  niortgage  on  the  estate  as  would  empower  an  ordinary 
mortgagee  to  foreclose,  the  Gourt  would  not  allow  him,  by  reason 
of  his  fiduciary  position,  to  take  such  a  step,  as  being  inconsistent 
with  his  duty  as  trustee  to  preserve  the  estate.  See  Tennant  v. 
Tennant,  4  L.  K  Ch.  App.  544;  and  the  observations  made  by 
Lord  Brougham  in  Hamilton  v.  Wright  (9  C.  &  F.  123). 

*  The  question  has  been  raised  whether  one  of  the  trus-  [  *  189  ] 
tees  of  a  charity  can  himself  with  propriety  become  a 
mortgagee  of  the  charity  property.  It  was  decided  in  the  affirma- 
tive in  the  case  of  Attorney -General  v.  Hardy,  1  Sim.  N.  S.  338.  In 
the  analogous  case,  however,  of  Forbes  v.  Ross  (2  Cox,  113),  it  was 
held  by  Lord  Thurlow,  C,  that  trustees  having  power  to  lend  money 
on  personal  security,  could  not  lend  it  to  one  of  themselves,  so  that 
he  should  benefit  thereby,  his  Lordship  observing  that  "  he  pro- 
ceeded upon  this  single  ground  that  a  trustee  cannot  bargain  vnth 
himself  so  as  to  derive,  through  the  medium  of  the  contract,  any  de- 
gree of  forbearance  or  advantage  whatever  to  himself^  [A  man  in 
a  fiduciary  relation,  as  a  trustee  or  the  like,  cannot  in  this  capacity 
buy  or  sell  or  otherwise  deal  with  himself  in  his  individual  capac- 
ity: Griffin  2;.  Marine  Co.,  52  111.  130;  Collins  v.  Tilton,  58  Ind. 
374;  Taussig  v.  Hart,  58  N.  Y.  425;  Michond  v.  Girod,  4  How.  (U.  S.) 
503;  Kogers  v.  Tockett,  28  Ark.  290;  Remick  v.  Butterfield,  11 
Fost.  (N.  H.)  70;  Rickey  v.  Hillman,  2  Halst.  180;  Boyd  v.  Hawk- 
ins, 2  Iredell,  304;  Cram  v.  Mitchell,  1  Sand.  Ch.  251;  Child  v. 
Brace,  4  Paige,  309;  Tynes  v.  Grimskad,  Tenn.  Ch.  508;  Renew  v. 
Butler,  30  Ga.  954.]  This  principle  is  undoubtedly  sound,  and  it 
appears  to  be  applicable  to  a  case  of  a  mortgage  of  the  trust  prop- 
erty to  a  trustee,  as  well  as  to  the  case  of  a  loan  of  the  funds  of  the 
trust  to  him. 

An  agent  or  solicitor  employed  to  sell  cannot  purchase  from  his 
principal,  unless  he  make  it  perfectly  clear  that  he  furnished  his 
employer  with  all  the  knowledge  which  he  himself  possessed  (Low- 
ther  V.  Lowfher,  1 3  Ves.  103 ;  and  see  the  great  case  of  The  York 
Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42,  Toml.  ed. ;  and 
see  S.  C,  3  Baton's  Scotch  App.  Cas.  578,  579,  where  the  judgments 
of  Lord  Thurlow  and  Lord  Loughborough  are  given  at  length; 
Watt  V.  Grove,  2  S.  &  L.  492;  Whitcomb  v.  Minchin,  5  Medd.  91; 
Woodhouse  v.  Meredith,  1  J.  &  W.  204;  Oliver  v.  Court,  8  Price, 
127);  and  the  moment  it  appears  in  a  transaction  between  princi- 
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pal  and  agent  that  there  hasibeen  any  underhand  dealing  by  the 
agent, — that  he  has  made  use  of  another  person's  name  as  the  pur- 
chaser j  instead  of  his  own, — however  fair  the  transaction  may  be 
in  other  respects,  from  that  moment  it  has  no  validity  in  equity : 
Trevelyan  v.  Charter,  9  Beav.  140;  Charter  v.  Trevelyan,  11  C.  &  F. 
714;  Lewis  v.  Hillman,  3  H.  L.  Cas.  607;  Walsham  v.  Stainton,  1 
De  G.  Jo.  &  Sm.  678;  M'Pherson  v.  Watt,  3  App.  Ca.  254. 

It  is,  moreover,  well  settled  that  it  is  not  necessary  to  prove  that 
a  purchase  has  been  made  by  the  agent  at  an  undervalue.  "A 
principal  selling  to  his  agent  is  entitled  to  set  aside  the  sale  upon 
equitable  grounds,  whatever  may  have  been  the  price  obtained  for 
the  property,"  per  Sir  E.  Sugden,  L.  C,  in  Murphy  v.  CShea,  2  J. 
&  L?  422.  In  Crowe  v.  Ballard,  3  Bro.  C.  C.  117,  Lord  Thurloiv, 
thought  that  the  person  employed  to  sell  could  not  be  permitted  to 
buy,  and  even  if  that  were  done  with  the  knowledge  of  the  party 
selling,  it  could  not  be  supported;  and  that  the  principle  must  pre- 
vail, even  if  he  had  bought  fairly.  Lord  Thurlow,  however,  it 
is  conceived,  did  not  mean  to  lay  down,  as  a  general 
[  *  190  ]  *  rule,  that  an  agent  could  in  no  case  purchase  from  his 
principal;  he  spoke  probably  with  reference  to  the  case 
he  was  deciding,  which  was  one  of  gross  fraud.  At  any  rate,  it  is 
clear  now,  that  an  agent  to  sell  can  purchase  from  his  employer,  if 
he  comply  with  the  rule  laid  down  in  Lowther  v.  Ix)wther.  See  also 
Wentworth  v.  Lloyd,  32  Beav.  467,  affirmed  Dom.  Proc.  10  Jur.  N.  S. 
960. 

An  agent  foi;  sale  who  takes  an  interest  in  a  purchase  negotiated 
by  himself,  is  bound  to  disclose  to  his  principal  the  exact  nature  of 
his  interest;  and  it  is  not  enough  merely  to  disclose  that  he  has  an 
interest,  or  to  make  statements  such  as  would  put  the  principal  on 
inquiry:  Dunne  v.  English,  18  L.  R.  Eq.  524;  Liquidators  of  The 
Imperial  Mercantile  Credit  Association  v.  Coleman,  6  L.  R.  Ho.  Lo. 
189,  194;  In  re  Morvah  Consols  Tin  Mining  Company,  McKay'' s 
Case,  2  Ch.  D.  1;  Fawcett  v.  Whitehouse,  1  Buss.  &  My.  132;  Hitch- 
ens  V.  Congrave,  1  Buss.  &  My.  150,  n. 

In  such  a  case  the  burden  of  proving  that  a  full  disclosure  was 
made  lies  on  the  agent,  and  is  not  discharged  merely  by  the  swear- 
ing that  he  did  so,  if  his  evidence  is  contradicted  hj  the  plaintiff, 
and  not  corroborated:    Dunne  v.  English,  18  L.  B.  Eq.  524. 

An  agent  for  sale  when  he  has  once  made  the  contract  and  ter- 
minated his  agency,  may  purchase  the  property  he  has  sold  {Parker 
V.  McKenna,  10  L.  B.  Ch.  App.  125, 126,  per  Mellish,  L.  J.),  but  such 
transaction  would  be  looked  at  with  very  considerable  suspicion,  lb. 
[When  the  relation  of  principal  and  agent  has  been  terminated  and 
a  settlement  made,  actual  fraud  must  be  proved  in  order  to  distuj'b 
it:  Courtright  v.  Barnes,  2  McOarary,  532;  Barrow  v.  Bhinelander, 
1  Johns.  Ch.  550.] 

As  long,  however,  as  the  contract  remains   executory,  and  the 
trustee  or  agent  has  power  either  to  enforce  or  to  rescind  or  alter 
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it,  he  cannot  repurchase  the  property  from  his  own  purchaser,  ex- 
cept for  the  benefit  of  his  principal.  Parker  v.  M^Kenna,  10  L. 
R.  Ch.  App.  96,  125.  See  also  Ee  Haifs  Case,  10  L.  R.  Ch.  App. 
593. 

An  agrent  employed  to  sell  an  estate  may,  with  the  consent  of  his 
principal,  make  a  profit  of  the  transaction,  as,  for  instance,  where 
the  bargain  between  them  was  that  the  agent  should  have  what- 
ever the  estate  fetched  beyond  a  certain  sum:  Morgan  v.  Elford,  4 
Ch.  D.  352. 

The  same  objections  apply  to  an  auctioneer  employed  to  sell  pro- 
perty: Oliver  v.  Court,  8  Price,  127, 160;  Baskett  v.  Cafe,  4  De  G.  & 
Sm.  388. 

But  after  his  agency  is  terminated  by  the  sale  of  the  property,  he 
may,  it  seems,  buy  it  from  the  purchaser.  As,  for  instance,  in  the 
case  of  an  auctioneer,  when  he  has  knocked  the  estate  down,  and 
made  the  Written  contract,  when  it  may  be  said  that  bis  agency  has 
terminated:  Parker  v.  McKenna,  10  L.  R.  Ch.  App.  126,  per  Mel- 
Ush,  L.  J.  But  even  in  that  case  the  Court  would  look 
*  with  considerable  suspicion  on  a  repurchase  by  such  an  [  *  191  ] 
agent  as  an  auctioneer,  from  the  person  to  whom  he  sold 
the  estate,  because  it  would  always  be  extremely  difficult  to  find  out 
whether  there  had  not  been  some  previous  concert  and  understand- 
ing between  them:  lb. 

With  regard  to  an  agent  employed  in  the  management  of  an  es- 
tate, "  the  rule  of  the  Court,"  observes  Sir  Edward  Sugden,  L.  C.  of 
Ireland,^  "  does  not  prevent  an  agent  from  purchasing  from  his  prin- 
cipal, but  only  requires  that  he  shall  deal  with  him  at  arm's  length, 
and  after  a  full  disclosure  of  all  that  he  knows  with  respect  to  the 
property:"  Murphy  v.  O'Shea,  2  J.  &  L.  425. 

But  it  seems  that  a  purchase  by  a  person  acting  in  that  capacity 
from  his  principal,  or  the  cestui  que  trust  of  his  principal,  will  be 
set  aside  upon  the  ground  alone,  that  the  vendor  had  no  competent 
or  disinterested  adviser:  King  v.  Anderson,  8  I.  R.  Eq.  625,  revers- 
ing S.  C,  lb.  150.  See  also  Ahearne  v.  Hogan,  1  Dru.  310;  Ros- 
siter  V.  Walsh,  4  Dru.  &  W.  485. 

An  agent  or  steward  may  also  take  a  lease  from  his  employer  or 
principal  {Lord  Selsey  v.  Rhoades,  2  S.  &  S.  41;  1  Bligh,  N.  S.  1); 
but  it  must  always  be  difficult  to  sustain  such  a  lease  in  a  court  of 
equity,  as  it  must  be  proved  that  full  information  has  been  imparted, 
and  that  the -agreement  has  been  entered  into  with  perfect  good 
faith:  Maloney  v.  Kernan,  2  D.  &  W.  31. 

If  an  agent  employed  to  make  a  purchase  purchases  for  himself, 
he  will  be  held  a  trustee  for  his  principal  (Lees  v.  Nuttall,  1  Russ. 
&  My.  53;  S.  C,  1  Taml.  282;  Chattock  v.  Muller,  8  Ch.  D.  177)-, 
and  where  the  agency  extends  only  to  part  of  the  lands  included  in 
a  purchase,  and  there  is  some  uncertainty  as  to  which  were  intended, 
a  reference  may  be  directed  to  ascertain  them  ( Chattock  v.  Muller^ 
lb.),  and  also  the  price  to  be  paid.     lb. 
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Nor  will  an  agent  employed  to  purchase  be  permitted,  unless  by 
the  plain  and  express  consent  cf  his  principal,  to  make  any  profit 
by  buying  aod  becoming  a  seller  to  him.  [It  is  against  common 
hones'ty  and  justice  that  the  same  person  should  be  both  vendee  and 
vendor,  hence  an  attempt  to  so  act  is  a  fraud.  This  rule  applies  to 
all  persons  whose  duties  require  them  to  buy  or  sell  for  the  bene- 
fit of  another:  Greenwood?).  Spring,  54  Barb.  375;  Carters  Thomp- 
son, 41  Ala.  375;  Morris  v.  Taylor,  49  111.  18;  Building  Association 
V.  Caldwell,  25  Md.  423.]  This  doctrine  is  recognised  by  Lord  Thur- 
low  in  East  India  Company  v.  Henchman,  1  Ves.  jun.  289,  where 
he  observes,  "  If,  being  a  factor,  a  man  buys  up  goods  which  he 
ought  to  furnish  as  factor,  and,  instead  of  charging  porterage  duties, 
or  accepting  a  stipulated  salary,  he  takes  the  profits  and  deals  with 
his  constituent  as  a  merchant,  this  is  a  fraud  for  which  an  account 
is  due."  See  Kimber  v.  Barber,  8  L.  K.  Ch.  App.  56.  There  the 
defendant.  Barber,  knowing  that  Kimber,  the  plaintiff,  was  anxious 
to  obtain  shares  in  a  certain  company,  on  the  19th  of  January,  1870, 
called  on  the  plaintift  and  informed  him  that  he.  Barber, 
[  *  192  ]  knew  of  264  shares  at  3Z.  Barber  was  *  then  authorised 
by  Kimber  to  buy  the  shares  at  3Z.  The  shares  were  ac- 
cordingly bought,  sixty- four  of  them  were  transferred  to  Kimber, 
and  200  to  his  nominee,  one  T.  G.  Taylor,  a  broker  being  the  trans- 
feror, and  Kimber  paying  Barber  795Z.  for  the  shares  and  the  transfer 
duty. 

It  appeared  subsequently  that  Barber,  being  aware  that  the  plain- 
tiff's desire  to  obtain  the  shares  on  the  13th  of  January,  wrote  to 
Jones,  asking  as  for  a  friend,  whether  he  would  sell  his  shares,  and 
on  the  17th  of  January  concluded  an  agreement  with  Jones  for  the 
purchase  of  the  shares,  at  21.  a  share,  and  forwarded  him  a  blank 
transfer.  After  the  interview  between  the  plaintiff  and  Barber,  on 
the  19th  of  January,  Barber  instructed  Taylor  to  prepare  bought 
and  sold  notes  to  the  effect  that  the  shares  had  been  bought  through 
Taylor,  as  the  broker,  and  the  shares  were  afterwards  transferred 
by  Jones  to  Taylor.  As  Barber  had  not  sufficient  money  to  pay  for 
all  the  shares,  some  of  them  were  lent  to  him  by  Taylor,  for  the  pur- 
pose of  being  transferred  to  Kimber.  Kimber  had  transferred  ten 
out  of  the  sixty-four  shares  to  other  persons,  so  that  at  the  time  when 
the  bill  was  filed,  he  held  only  fifty-four  shares.  Lord  Romilly,  M. 
R.,  dismissed  the  bill  without  costs,  holding  that  no  relief  could  be 
given  to  the  plaintiff  as  he  had  transferred  210  out  of  the  264  shares, 
and  had  thus  rendered  it  impossible  to  set  aside  the  transaction. 
It  was  held,  however,  by  Lord  Selborne,  L.  C,  reversing  the  decree 
of  the  Master  of  the  Rolls,  that  as  Barber  purchased  the  264  shares 
^rom  Jones,  as  agent  for  the  plaintiff,  the  plaintiff  was  entitled  to 
the  benefit  of  that  purchase,  and  that  Barber  ought  to  pay  to  the 
plaintiff  the  sum  of  264Z.,  being  the  difference  between  the  prices 
paid  by  the  plaintiff  and  Barber.  "  It  seems  to  me,"  said  his  Lord- 
ship, *'  the  common  relief — the  relief  which  was  given  in  Hichens  v. 
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Congreve,  (4  Kuss.  562,  577),  Bank  of  London  v.  Tyrrell  (10  Ho. 
Lo.  C.  26),  and  in  other  cases  too  numerous  to  mention."  See  also 
Morison  v.  Thompson,  9  L.  E.  Q.  B.  480;  Great  Luxembourg  Rail- 
ivay  Company  v.  Magnay,  25  Beav.  586:  Chesterfield,  &c.,  Company 
V.  Black,  26  W.  R.  207. 

If  an  agent  employed  by  his  principal  to  obtain  another  to  do  work 
for  him,  for  instance,  as  a  sub-contractor,  it  would  be  fraud  cognis- 
able in  equity  if  the  agent  entered  into  a  contract  at  a  preposterous 
price  in  order  that  he  and  the  sub  contractor  might  divide  the  pro- 
fits to  accrue  from  it.  See  Holden  v.  Webber,  29  Beav.  117, 120,  in 
which  case,  however,  under  peculiar  circumstances,  the  Court  refused 
to  grant  any  relief. 

So,  also,  if  an  agent  is  employed  to  obtain  a  lease,  he 
shall  not  take  *  it  for  his  own  benefit:   Taylor  v.  Salmon,  [  *  193  ] 
4  My.  &  Cr.  134. 

Nor  will  an  agent  employed  to  settle  a  debt  due  from  his  princi- 
pal be  permitted  to  derive  any  benefit  from  it  by  purchasing  it 
himself;  because  it  is  his  duty  on  behalf  of  his  employer,  to  settle 
the  debt  upon  the  best  terms  he  can  obtain ;  and  if  he  is  enabled 
to  procure  a  settlement  of  the  debt  for  anything  less  than  the  whole 
amount,  it  would  be  a  violation  of  his  duty  to  his  employer,  or  at 
least  would  hold  out  a  temptation  to  violate  that  duty,  if  he  might 
take  an  assignment  of  the  debt  he  was  employed  to  settle,  and  so 
make  himself  a  creditor  of  his  employer  to  the  full  amount  of  the 
debt  which  he  was  employed  to  settle:  if,  therefore,  an  agent  ob- 
tained under  these  circumstan'ces  an  assignment  of  a  debt  due  from 
his  principal,  he  would  be  held  a  trustee  for  his  principal,  and 
would  only  be  entitled  to  the  sum  he  actually  paid  for  the  debt: 
Reed  v.  Norris,  2  My.  k  Cr.  374. 

So  where  an  agent  employed  by  one  party  to  a  contract,  surrep- 
titiously enters  into  dealings  for  his  own  benefit  with  the  other 
party  which  conflict  with  the  performance  of  the  duties  he  has  un- 
dertaken to  perform  for  his  own  principal,  such  dealings  will  be 
cognisable  as  a  fraud  by  the  Court  of  Equity.  See  Panama  and 
South  Pacific  Telegraph  Co.  v.  India  Rubber,  Gutta  Percha,  and 
Telegraph  Works  Co.,  10  L.  R.  Ch.  App.  515;  2  Set.  Dec.  1360,4th 
ed.  There  the  defendants,  a  Telegraph  Works  Company,  agreed 
with  the  plaintiffs,  a  Telegraph  Cable  Company,  to  lay  a  cable,  the 
cable  to  be  paid  for  by  a  sum  on  the  order  being  given,  by  twelve 
instalments  upon  certificates  of  the  Cable  Company's  engineer  (Sir 
C.  T.  Bright),  that  the  manufacture  of  the  cables  was  making  suf- 
ficient progress  to  entitle  the  contractors  thereto,  another  sum  to  be 
payable  on  shipment,  and  the  remainder  on  the  cable's  being  com- 
pletely laid  and  certified  by  the  Cable  Company's  engineers.  Soon 
afterwards  the  engineer,  who  had  contracted  to  lay  other  cables  for 
the  defendants,  agreed  with  them,  without  the  knowledge  of  the 
plaintiffs,  to  lay  this  cable  also  for  a  sum  of  money  to  be  paid  to 
him  by  instalments,  payable  by  the  Works  Company,  when  they 
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received  the  instalments  from  the  plaintiffs.  The  plaintiffs  paid 
the  Works  Company,  upon  the  order  for  the  cable  being  given, 
40,000/.,  and  to  Sir  C.  T.  Bright,  their  engineer,  600Z.,  being 
his  commission  thereupon.  It  was  held  by  the  Lord  Justices, 
affirming  the  decision  of  Sir  R.  Malins,  V.-C,  that  the  agreement 
between  the  engineer  and  the  Works  Company  was  a  fraud,  which 
entitled  the  Cable  Company  to  have  their  contract  rescinded,  and 
to  have  the  sums  of  40,000Z.  and  GOOZ.  repaid  to  them. 
[*194]  See  also  Etna  Insurance  *  Co.,  In  re  Owens,  1  I.  R.  Eq. 
325,  424;  Phosphate  Sewage  Company  v.  Hartmont,  5  Ch. 
D.  394. 

So,  also,  in  Massey  v.  Davies,  2  Ves.  317,  an  agent  for  a  colliery, 
who  it  was  stipulated  was  to  have  no  emolument  beyond  his  salary, 
was  decreed  to  account  for  the  profits  made  by  selling  to  his  princi- 
pal timber  belonging  to  himself  and  another  person,  with  whom  he 
had  clandestinely  entered  into  partnership,  under  the  name  of  that 
person.  In  this  case  the  partner  was  held  to  have  no  knowledge 
that  the  agent  was  acting  contrary  to  his  trust;  otherwise  he  would 
have  been  held  bound,  for  not  only  the  agent  acting  contrary  to  his 
trust,  but  a  man  who,  knowing  the  agent  to  be  guilty  of  a  breach 
of  trust,  entered  into  a  transaction  with  him,  will  be  answerable; 
and  see  Turnbull  v.  Garden,  38  L.  J.  (Ch.),  331,  334;  Kimber  v. 
Barber,  8  L.  R.  Ch.  App.  56;  Morison  v.  Thompson,  9  L.  R.  Q.  t. 
480. 

Where  a  person  is  employed  as  a  stockbroker,  if  he  himself  pur- 
chase the  stock  of  his  employer,  or  sell  his  own  stock  to  him,  with- 
out his  knowledge,  such  sales  and  purchases  will  be  set  aside.  See 
Brookman  v.  Rothschild,  3  Sim.  153;  2  D.  &  C.  188;  5  Bligh.  N. 
S.  165,  nom.  Rothschild  v.  Brooktnan.  So  in  Gillet  v.  Peppercorne, 
(3  Beav.  78),  the  plaintiff  employed  the  defendant,  a  stockbroker, 
to  purchase  some  canal  shares,  and  he  bought  them  from  a  person 
who,  though  ostensibly  owner,  was  a  mere  trustee  for  himself.  Lord 
Langdale,  M.  R.,  set  aside  the  sale  with  costs:  "It  is  said,"  ob- 
served his  Lordship,  "that  this  is  every  day's  practice  in  the  city. 
I  certainly  should  be  very  sorry  to  have  it  proved  to  me  that  sujch  a 
sort  of  dealing  is  usual;  for  nothing  can  be  more  open  to  the  com- 
mission of  fraud  than  transactions  of  this  nature.  Where  a  man 
employs  another  as  his  agent,  it  is  on  the  faith  that  such  agent  will 
act  in  the  matter  purely  and  disinterestedly  for  the  benefit  of  his 
employer,  and  assuredly  not  with  the  notion  that  the  person  wn^^  j 
assistance  is  required  as  agent  has  himself  in  the  very  transaction 
an  interest  directly  opposed  to  that  of  his  principal."  See  also 
The  Bank  of  Bengal  v.  Macleod,  7  Moore,  P.  C.  C.  35,  46;  Kimber 
V.  Barber,  8  L.  R.  Ch.  App.  56.     See  Sug.  Prop.  662. 

With  regard  to  the  remedy  which  a  principal  has  against  an  agent 

employed  to  purchase  property  for  him,  where  the  agent  sells  to 

the  principal  property  of  his  own  which  he  had  acquired  before  the 

agency  existed,  concealing  the  fact  that  it  is  his  own  property,  it  is 
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clear  that  the  principal  has  tho  right,  upon  discovering  the  real  facts, 
to  rescind  the  contract:  In  re  Cape  Breton  Company y  26  Ch.  D.  221; 
Rothscliild  V.  Brookman,  2  Dow,  &  C.  188.  [As  to  when  property 
has  been  acquired  or  disposed  of  in  violation  of  fiduciary  relations, 
see,  Flinne  v.  Bagley,  7  Federal  Keporterj  785;  Hawley  v.  Upton, 
102  U.  S  314;  Hatch  v,  Dana,  101  U.  S.  205;  Pullman  v,  Upton, 
96  U.  S.  328.] 

*  But  if  the  principal  declines  to  rescind,  or  if  by  rea-  [  *  195  ] 
son  of  intermediate  dealings  with  the  property  rescission 
has  become  impossible,  the  principal  is  not  entitled  to  call  on  the 
agent  to  account  for  the  profit  which  he  has  made  by  the  sale,  i.'e., 
either  the  difference  between  the  price  he  himself  gave  for  tho 
property,  and  the  price  which  he  obtained  from  the  principal,  or  the 
difference  between  the  latter  price  and  the  market  value  of  the 
property  at  the  time  of  the  sale  to  the  principal:  Iiire  Cape  Breton 
Company y  26  Ch.  D.  221;  affirmed  on  appeal  by  Cotton  and  Fi^y, 
L.  J  J.,  dissentiente  Boiven^  L.  J.,  29  Ch.  D.  795;  McPliersoji  v. 
Watt,  3  App.  Cas.  254,  273;  In  re,  Ambrose  Lake  Tin  and  Co2'>per 
Mining  Co.,  14  Ch.  D.  390,  398;  Erlang&r  y.  New  Sombrero  Fhos 
phate  Co.,  3  App.  Cas.  1218,  1235;  5  Ch.  D.  73,  91. 

A  different  view  of  the  law  appears  to  have  been  taken  on  the 
earlier  case  of  Waddell  v.  Blockey,  4  Q.  B.  D.  678,  which  does 
not  appear  to  have  been  cited  in  the  case  of  In  re  Cape  Breton  Co., 
and  from  which  it  only  appears  to  be  distinguishable,  on  the  ground 
that  the  agent  in  the  former  case  was  guilty  of  actual  fraud  in  in- 
ducing his  principal  to  believe  that  the  property  purchased  from 
him  belonged  to  another  person.  In  Waddell  v.  Blockey,  4  Q.  B. 
D.  678,  L.  ordered  the  defendant  to  buy  for  him  rupee  paper.  The 
defendant  sold  rupee  paper  of  his  own  to  L.  whilst  he  fraudulently 
led  L.  to  believe  that  it  belonged  to  third  persons.  The  value 
of  rupee  paper  afterwards  become  considerably  less,  but  L.  held  for 
many  months  what  the  defendant  had  sold  to  him,  and  ultimately 
resold  it  at  a  loss  of  43,000?..  It  was  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  Huddleston,  B.,  that  the  measure  of  dam- 
ages was  not  the  amount  of  the  loss  ultimately  sustained  by  L.,  viz. 
43,000/.,  but  the  difference  between  the  price  which  he  would  have 
received  if  he  had  re-sold  it  in  the  market  immediately  after  pur- 
chasing it. 

Upon  the  same  principle,  where  one  of  several  partners  employed 
to  purchase  goods  for  the  firm,  and  he,  unknown  to  his  co-partners, 
purchased  goods  of  his  own  at  the  market  price,  and  made  consider- 
able profit  thereby:  It  was  held  by  Sir  J.  Romilly,  M.  E.,  that  the 
transaction  could  not  be  sustained,  and  that  he  was  accountable  to 
the  firm  for  the  profit  thus  made:  Bentley  v.  Craven,  18  Beav.  75; 
Williams  v.  Trye,  lb.,  366,  371;  Perens  v.  Johnson,  3  Sm.  &G.  419; 
Burtoyi  v.  Wookey,  6  Madd.  367.  So  in  Richie  v.  Couper,  28  Beav. 
344,  it  was  held  that  one  of  several  co-owners  of  a  ship,  who  acted 
as  ship's  husband,  was  only  entitled  to  charge  the  cost  price  of  sup- 
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plies  to  the  ship  furnished  by  him   in  the  course  of  his  business. 
See  also  Beck  v.  Kantorowicz,  3  K.  &  J.  230. 

So  the  sale  to  a  solvent  partner,  even  on  an  execution  of 
[  *  196  ]  *  the  share  of  an  insolvent  partner,  has  been  set  aside,  in 
the  case  of  a  coal  mine,  where  there  was  improper  conduct 
on  the  part  of  the  solvent  partner,  whereby  he  concealed  from  in 
tending  purchasers  that  a  seam  of  coal  was  nearly  reached:  Perens 
V.  Johnson,  3  Sm.  &  Giff.  419. 

A  partner  must  not  carry  on  the  business  of  the  partnership  in 
his  own  or  another  name  separate  from  it,  otherwise  than  for  the 
benefit  of  the  partnership.  See  Somervillew.  Mackay,  16  Ves.  382; 
Lock  V.  Lynam,  4  Ir.  Ch.  Rep.  188.  [As  to  third  persons,  a  partner 
can  bind  the  firm  by  simple  contracts  only  within  the  sphere  of  its 
operations  as  presented  to  the  public:  Thompson  v.  Toledo  Bank, 
111  U.S.  529;  Michols  v.  James,  130  Mass.  589;  Catlin  v.  Gilders, 
3  Ala.  536;  Frost  v.  Hanford,  1  E.  D.  Smith,  540;  Livingston  v. 
Roosevelt,  4  Johns.  251.]  Where  a  partner  so  acts,  the  option  of 
the  others  seems  to  be  to  say,  *'  That  was  a  business  within  the  scope 
of  the  partnership,  and  although  you  did  it  secretly  or  in  connection 
with  some  other  person,  I  elect  to  take  the  profits  of  it,  because  it 
was  part  of  the  business  for  which  the  partnership  was  established, 
and  I  elect  to  say  that  what  you  have  been  doing  nominally  for 
yourself,  but  really  for  the  partnership,  was  for  the  benefit  of  the 
partnership: "  per  James,  L.  J.,  in  Dean  v.  JWDowell,  8  Ch.  D.  351. 

So  again,  if  a  person  from  his  position  as  partner  gets  a  business 
which  is  profitable,  or  from  his  position  as  partner  gets  an  interest 
in  partnership  property,  or  in  that  which  the  partnership  requires 
for  the  purposes  of  the  partnership,  he  cannot  hold  it  for  himself, 
because  he  acquires  it  by  his  position  of  partner,  and  acquiring  it  by 
means  of  that  fiduciary  position,  he  must  bring  it  into  the  partner- 
ship account.  [Saving  Fund  Society  v.  Hagerstown  Saving  Fund* 
Society,  12  Casey,  498;  Yeager  v.  Wallace,  7  P.  F.  Smith,  365.] 
The  first  part  of  this  proposition  may  be  illustrated  by  the  case  of 
Russell  V.  Austwick,  1  Sim.  52,  which  was  the  case  of  a  partnershp 
where  two  persons  having  joined  in  business  as  carriers  under  a 
contract  with  the  Mint,  to  carry  bullion  between  London  and  Fal- 
mouth, one  of  the  partners,  by  virtue  of  his  position  as  contractor, 
obtained  a  further  contract  in  his  own  name  for  carrying  silver  fcr 
the  Mint  by  another  route,  and  was  compelled  to  share  the  profits 
thereof.  See  also  Glassington  v.  Thwaites,  1  S.  &  S.  124, 133.  The 
other  part  of  the  pro{)osition  may  be  illustrated  by  those  cases  where 
a  partner,  obtaining  behind  the  back  of  another  partner  a  renewal 
of  a  lease,  has  been  held  to  be  a  trustee  thereof  for  the  partnership. 
See  Alder  v.  Fouracre,  1  Swanst.  489;  Featherstonhaugh  v.  Fenwick, 
17  Ves.  311;  and  cases  cited  in  the  notes  to  Keech  v.  Sandford,  ante, 
p.  58.  See  also  note  to  Waters  v.  Taylor,  L.  Cas.  Merc.  Law,  544, 
555,  556,  3rd  ed. 

So  in  Gardner  v.  M^Cutcheon,  4  Beav.  534,  where  two  persons, 
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being  part  owners  of  a  ship  which  was  employed  in  trading  for  the 
common  benelit  of  the  part  owners,  and  one  of  those  part  owners, 
having  used  that  ship  for  the  purpose  of  a  private  trading 
of  his  own,  it  was  held  that  the  ^'  other  part  owner  was  en-  [  *  197  ] 
titled  to  follow  the  profits  thereby  made. 

"Where,  however,  a  partner,  in  breach  of  contract,  derives  profits 
from  a  separate  trade  not  within  the  scope  of  the  partnership  busi- 
ness, and  which  profits  were  not  acquired  by  him  by  reason  of  his 
connection  with  the  firm  or  by  use  of  the  firm's  property,  the  co- 
partners, although  they  may  claim  damages,  are  not  entitled  to  an 
account  of  the  profits  made  in  such  separate  trade:  Dean  v.  if' - 
Dowell,  8  Ch.  D.  354. 

There  is  no  rule  which  prevents  a  surviving  partner  from  pur- 
chasing the  share  of  a  deceased  partner  from  his  representatives 
(Chambers  v.  Howell^  11  Beav.  6,  14),  or  which  prevents  one  of 
several  residuary  legatees  from  buying  the  share  of  another,  or  pur- 
chasing for  less  than  the  amount  a  charge  on  the  share  of  another: 
Bar  well  v.  Barwell,  34  Beav.  371. 

But  inasmuch  as  the  Court  of  Chancery  will  rarely  allow  persons 
conducting  a  sale  to  bid  at  it,  where  a  sale  is  directed  by  the  Court 
of  partnership  property  upon  a  dissolution  of  partnership,  liberty 
to  bid  at  the  sale  will  only  be  given  to  such  of  the  partners  as  have 
not  the  conduct  of  the  sale:   Wild  v.  Milne,  26  Beav.  506. 

Executors  or  administrators  will  not  be  permitted,  either  imme- 
diately or  by  means  of  a  trustee,  to  purchase  for  themselves  any 
part  of  the  assets,  but  will  be  considered  as  trustees  for  the  persons 
interested  in  the  estate,  and  must  account  to  the  utmost  extent  of 
the  advantage  made  by  them  of  the  subject  so  purchased:  Hall  v. 
Hallet,  1  Cox,  134;  Killick  v.  Flexney,  .4  Bro.  C.  C.  161;  Watson 
V.  Toone,  6  Madd.  153;  Kilhee  v.  Sneyd,  2  Moll.  186;  Baker  v.  Car- 
ter, 1  Y.  &  C.  Exch.  Ca.  250;  Naylor  v.  Winch,  1  S.  &  S.  566; 
Cook  V.  Collingridge,  Jac.  607 ;  Wedderburn  v.  Wedderburn,  4  My. 
&  C.  R.  41;  Baker  v.  Bead,  18  Beav.  398;  Smedley  v.  Varley,  22 
Beav.  358.     [Bailey  v.  Robinson,  1  Gratt,  4.] 

Executors,  moreover,  cannot  purchase  a  legacy  from  a  legatee, 
and  the  fact  that  the  legatee  was  also  a  co-executor  will  be  no  de- 
fence to  the  transaction:  In  re  BieVs  Estate,  16  L.  R.  Eq.  577. 
see  also  Luff  v.  Lord,  34  Beav.  220. 

So,  if  they  compound  debts  or  mortgages,  or  buy  them  in  for  less 
than  is  due  upon  them,  they  will  not  be  allowed  to  retain  any 
benefit  from  the  transaction  for  themselves,  but  for  the  estate.  See 
Anon.  Salk.  155;  Ex  parte  James,  8  Ves.  346;  Ex  parte  Lacey, 
6  Ves.  628;  Chute  v.  Lindesay,  6  I.  R.  Eq.  385,  cited. 

It  seems,  however,  that  an  executor  who  has  not  proved,  is  under 
no  disability  to  purchase  the  testator's  assets:  Clark  v.  Clark,  9 
App.  Ca.  733. 

Assignees  of  a  bankrupt  (now  called  trustees  for  the 
creditor)    *  cannot   in  any  case   purchase  his   property.  [  *  198  ] 
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This  may  be  laid  down  as  a  general  rule,  which  will  be  more 
peculiarly  applied  with  nnrelenting  jealousy,  from  the  impossi- 
bility of  reaching  the  transaction,  and,  moreover,  because  the  as 
signee  has  the  bankrupt  and  his  property  altogether  under  his 
own  disposal  (see  Ex  parte  Chadivick,  cited  in  Montague  and  Ayr- 
ton's  book  on  Bankruptcy,  vol.  1,  329,  2nd  ed. ;  Ex  pai'te  Lacey,  G 
Ves.  623;  Ex  parte  Hughes,  6  Ves.  617;  Ex  parte  James,  8  Ves. 
337;  Ex  parte  Tanner;  Ex  parte  Attivood;  Owen  v.  Foulkes,  6  Ves. 
430  n. ;  Ex  parte  Bage,  4  Madd.  459;  Ex  parte  Badcock,,  1  Mont. 
ife  Mac.  231;  Turnery.  Trelawny,  12  Sim.  49;  Ex  parte  Thwaites, 
1  M.  &  A.  323;  Ex  parte  Alexander  2  M.  &  A.  492);  nor  can  his 
partner  (Ex  parte  Burnell,  7  Jur.  116);  nor  can  even,  it  seems,  a 
creditor  of  the  bankrupt  who  has  been  consulted  by  the  assignees 
as  to  the  terms  upon  which  the  property  should  be  put  up:  Ex 
parte  Hughes,  6  Ves.  617.  In  Welpdale  v.  Cookson,  1  Ves.  9;  5 
Ves.  682. 

,  Lord  Hardwicke  confirmed  a  sale  of  a  bankrupt's  estate  to  an  as- 
signee, in  case  the  majority  of  the  creditors  should  not  dissent; 
but  Lord  Eldon,  in  Ex  parte  Lacey,  6  Ves.  628,  doubted  the  au- 
thority of  that  case:  "If,"  said  his  Lordship,  "the  trustee  is  a 
trustee  for  all  the  creditors,  he  is  a  trustee  for  Ihem  all  in  the  arti- 
cle of  selling  to  others;  and  if  the  jealousy  of  the  Court  arises 
from  the  difficulty  of  a  cestui  que  trust  duly  informing  himself 
which  is  most  or  least  for  his  advantage,  I  have  considerable  doubt 
whether  the  majority  .in  that  article  car  bind  the  minority:"  Ex 
parte  Thwaites,  1  M.  &  A.  323.  But  in  a  subsequent  case,  on  pay- 
ment of  costs,  a  purchase  by  an  assignee,  on  being  found  beneficial 
by  the  Court,  was  confirmed  {Ex  parte  Gore,  6  Jur,  1118;  3  M.  D. 
&  De  G.  77;  7  Jur.  136).  An  assignee,  moreover,  has  been  re- 
moved by  the  Court  in  order  that  he  might  bid  at  a  sale  of  the 
bankrupt's  estate  {Ex  parte  Perks,  3  M.  D.  &  De  G.  385);  and  in 
a  case  where  the  Court  refused  to  allow  an  assignee  to  bid,  he  was 
allowed  to  name  the  price  he  would  give  if  the  property  were  not 
sold  by  auction,  and  afterwards  to  buy  at  that  price:  Ex  parte 
Holyman,  8  Jur.  156. 

As  to  the  purchase  of  debts  due  from  the  bankrupt  by  the  as- 
signee, it  has  been  decided  that,  as  assignees  cannot  buy  the  estate 
of  the  bankrupt,  so,  also,  they  cannot  for  their  own  benefit  buy  an 
interest  in  the  bankrupt's  estate,  because  they  are  trustees  for  the 
creditors.     In   that   respect   there   is   no  difPerence   between    as- 
signees and  executors,  who    cannot    for   tlieir   own    benefit   buy 
the  debts  of  the  creditors;  for  although,  in  a  moral  point 
[  *  199  ]  of  view,  such  a  *  transaction  may  not  be  blamable,  still  the 
Court,  considering  that,  unless  the  policy  of  the  law  made 
it  impossible  for  them  to  do  anything  for  their  own  benefit,  it  was 
impossible  to  see  in  what  cases  the  transaction  was  morally  right, 
and .  also  the  prodigious  power  of  the  assignees  connected  with 
solicitors  under  the  commission,  and  bankers  receiving  the  money, 
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over  the  creditors  and  the  bankrupt,  has  held  the  assignees  trustees 
of  the  debts  pur9hased  by  them  for  the  benefit  of  those  entitled  to 
the  interest  in  the  residue,  the  creditors  or  the  bankrupt,  as  the  case 
may  be:  Ex  parte  Lacey,  6  Ves.  628.  And  see  Pooley  v.  Quilter, 
2  De  G.  &  Jo.  327,  reversing  the  decree  of  Sir  R.  T.  Kindersley, 
V.-C,  reported  4  Drew.  184;  and  see  Adanis  v.  Stcorder,  2  De  G. 
Jo.  &  Sm.  44,  reversing  S.  C,  4  Giff.  287. 

When  Courts  of  Bankruptcy  had  jurisdiction  over  trustees  of 
deeds  executed  in  conformity  with  section  192^  of  the  Bankruptcy 
Act,  1861  (24  &  25  Vict.  c.  134),  repealed  by  32  &  33  Vict.  c.  83,  the 
Court  of  Chancery,  although  its  jurisdiction  was  not  excluded  by 
the  former  Act,  refused  to  exercise  it,  except  where  the  Court  of 
Banki'uptcy  was  unable  to  give  adequate  relief.  See  JSto7ie  v. 
Thomas^  5  L.  Rep.  Ch.  App.  219;  there  a  creditor  filed  a  bill  in 
Chancery  against  the  trustees  of  a  creditor's  deed,  alleging  that  one 
of  the  ti'ustees  had  purchased  some  of  the  property  at  an  under-  ^ 
value,  and  praying  that  the  sale  might  be  set  aside;  it  was  held  by 
Lord  Hatherley,  L.  C,  that  as  there  was  nothing  in  the  case  which 
would  render  the  relief  in  Chancery  more  effectual  than  in  bank- 
ruptcv,  the  bill  must  be  dismissed.  See  also  Martin  v.  Powrdng,  4 
L.  R.'Ch.  App.  356. 

Solicitors  to  the  bankruptcy  (Owen  v.  Foulkes,  6  Ves. '630;  Ex 
parte  Linwood^  cited  8  Ves.  343;  Ex  parte  Toiim,  2  M.  &l  k.  29) 
cannot  purchase. 

The  rule  affecting  assignees  of  bankrupts  applied  with  equal 
force  to  a  commissioner  of  bankrupts;  Ex  parte  Bennett^  10  Ves. 
381),  even  although  he  had  not  acted  {Ex  parte  Harrison,  1  Buck, 
17;  Ex  parte  Damhell,  Mont.  33,  cited  in  notes);  or  had  ceased  to 
act  in  the  prosecution  of  the  fiat:  Ex  parte  Baynton,  7  Jur.  244. 

A  solicitor  is  not  incapable  of  contracting  with  or  purchasing 
from  his  client;  but  inasmuch  as  the  parties  stand  in  a  relation 
which  gives,  or  may  give,  the  solicitor  an  advantage  over  the  client, 
the  onus  lies  on  the  solicitor  to  prove  that  the  transaction  was  fair; 
(Montesquieu  v.  Sandys,  18  Ves.  302;  Cane  v.  Lord  Allen,  2  Dow, 
289;  Champion  v.  Righy,  1  Russ.  &  M.  839;  Edwards  v.  Meyrick, 
2  Hare,  60;  Gibbs  v.  Daniel,  4  Giff".  1;  Pisani  v.  Attorney  General 
for  Gibralter,  5  L.  R.  P.  C.  C.  516);  [Such  transactions  are  sub- 
ject to  close  scrutiny:  Henry?;.  Raiman,  1  Casey  354;]  and 
the  *  indorsement  (not  now  necessary)  or  acknowledge-  [*200] 
ment  in  the  deed  of  the  receipt  of  the  purchase -money 
has  been  held  not  sufficient  evidence  of  its  payment  by  the  solici- 
tor to  his  client;  Gresley  v.  Mousley,  3  De  G.  F.  &  Jo.  433. 

In  the  case  of  Gibson  v.  Jeyes,  9  Ves.  266,  where  Jeyes,  an  attor- 
ney, sold  an  annuity  to  his  client,  this  subject  was  much  considered 
by  Lord  Eldon:  "An  attorney,"  says  his  Lordship,  "buying  from 
his  client,  can  never  support  it,  unless  he  can  prove  that  his  dili- 
gence to  do  the  best  for  the  vendor  haa'  been  as  great  as  if  he  was 
only  aotettorney  dealing  for  that  vendor  with   a  stranger.     That 
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must  be  the  rule.  If  it  appears  that  ia  that  bargain  he  has  got  an 
advantage  by  his  diligence  being  surprised,  putting  fraud  and  in- 
capacity out  of  the  question,  which  advantage,  with  due  diligence, 
he  would  have  prevented  another  person  from  getting,  a  contract 
under  such  circumstances  shall  not  stand.  The  principle  so  stated 
may  bear  hard  in  a  particular  case;  but  I  must  lay  down  a  general 
principle  that  will  apply  to  all  cases;  and  I  know  of  none  short  of 
that,  if  the  attorney  of  the  vendor  is  to  be  admitted  to  bargain  for 
his  own  interest,  where  it  his  duty  to  advise  the  vendor  against  him- 
self." And  in  another  part  of  his  judgment  his  Lordship  observe^: 
"If  he  will  mix  with  the  character  of  attorney  th&t  of  vendor,  he 
shall,  if  the  propriety  of  the  contract  comes  in  question,  manifest 
that  he  has  given  his  client  all  that  reasonable  advice  against  him- 
self that  he  would  have  given  against  a  third  person.  It  is  asked, 
where  is  that  rule  to  be  found  ?  I  answer,  in  that  great  rule  of  the 
Court,  that  he  vvho  bargains  in  matter  of  advantage  with  a  person 
placing  confidence  in  him,  is  bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence;  a  rule  applying  to  trustees,  at- 
torneys, or  any  one  else."  See  sl^oAustiny.  Chambers,  6  C.  &F. 
1.  37;  Trevelyan  v.  Charter,  9  Beav.  140;  S.  C,  11  C.  &  F.  714; 
King  v.  Savery,  1  Sm.  &  G.  271;  S.  C,  nom.  Saveryy.  King,  5  H. 
L.  Cas.  627,  656,  665;  Bellamy  v.  Sabine,  2  Ph.  425;  Holman  v. 
Loynes,  4  De  G.  Mac.  &  G.  270;  Salmon  v.  Cutis,  Cutis  v.  Salmon, 
4  De  G.  &  Sm.  125;  Barnard  y.  Hunter,  2  Jur.  N.  S.  1213;  \Vater8 
V.  Thorn,  22  Beav.  547;  Spencer  v.  Topham,  lb.  573;  Denton  v. 
Donner,  23  Beav.  285;  Pearson  v.  Newson,  28  Beav.  598;  Popham 
V.  Exham,  10  Ir.  Ch.  Rep.  440;  Gresley  v.  Mousley,  1  Giff  450;  4 
De  G.  &  Jo.  78;  3  De  G.  F.  &.  Jo.  433  ',.Beale\.  Billing,  13  Ir.  Ch. 
Rep.  250.  [Mott  v.  Harrington,  12  Vt.  199  Trotter  v.  Smith,  59, 
111,  240,  Miles  V.  Erwin,  1  M'Cord,  Ch.  524;  Mahan  ?;.  Smith,  6 
Heisk,  167;  Smith  v.  Brotherline,  12  P.  F.  Smith,  461.J 

In  Montesquieu  v.  Sandys,  18  Ves.  302,  the  purchase  of  a  rever- 
sionary  interest,  viz.  a  second  presentation  to  a  living,  after  the 
death  of  the  then  incumbent,  by  an  attorney,  from  his  client,  though 
advantageous  in  the  end,  was  sustained,  no  fraud  or  mis- 
[  *  201  ]  representation  being  proved,  and  *  the  proposal  coming 
from  the  client,  both  the  attorney  and  client  being  igno- 
rant of  the  real  value.  See  Hesse  v.  Briant,  6  De  G.  Mac.  &  G. 
623;  2  Jur.  N.  S.  922. 

A  solicitor,  if  a  purchase  from  his  client  be  a  fair  transaction, 
may  file  a  bill  for  specific  performance  (Cane  v.  Lord  Allen,  2  Dow, 
289).  And  if  a  solicitor  purchasing  from  his  client  institute  a 
suit  against  third  parties  to  enforce  his  right,  the  objection  to  the 
transaction  on  the  ground  of  its  being  a  purchase  by  a  solicitor 
from  his  client,  cannot  be  maintained  by  such  third  parties ;  Knight 
V.  Bowyer,  23  Beav.  609.  * 

It  is  always  advisable  that  a  solicitor,  purchasing  from  his  client, 
should  insist  upon  the  intervention  of  another  professional  man  to 
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act  on  behalf  of  his  client:     Pisani  v.  Attorney -General  for  Gib- 
raltar, 5  L.  K  P.  0.0.516. 

But  the  rule  laid  down  by  Lord  Eldon  will  not  apply,  if  the  soli- 
citor does  not  act  in  such  capacity  in  hac  re  (Cane  v.  Lord  Al- 
len, 2  Dow.  289 ;  Edivards  v.  Meyrick,  2  Hare,  b8 ;  but  see  Edwards 
V.  Williams,  11  W.  R.  (L.  J.  j,  561),  unless  it  appears  that  he  is 
aware,  or  takes  advantage,  of  a  neglect  of  duty  on  the  part  of  the 
new  solicitor,  or  he  withholds  or  suppresses  any  information  of  im- 
portance acquired  when  he  acted  as  solicitor:  Gibbs  y.  Daniel,  4: 
GifP.  1. 

For  though  a  person  may  have  ceased  to  act  as  attorney  for 
another,  if  by  means  of  former  transactions,  while  holding  that 
character,  he  had  acquired,  at  the  expense  of  his  client,  a  know- 
ledge of  the  value  of  his  property  which  the  client  had  not,  he  will 
not  be  able  to  sustain  any  contract  relative  to  such  property,  if  he 
concealed  from  his  former  client  the  knowledge  so  obtained:  Cane 
v.  Lord  Allen,  2  Dow,  294;  Montesquieu  v.  Sandys,  18  Ves.  308; 
Ex  parte  James,  8  Ves.  352.  If,  however,  such  knowledge  were 
communicated  to  the  former  client  by  the  attorney,  the  parties  would 
be  placed  upon  an  equality,  and  such  communication  being  proved 
the  difficulty,  quoad  hoc,  would  be  removed:  Edwards  v.  Meyrick, 
2  Hare.  69. 

Although  a  beneficial  purchase  by  a  solicitor  from  his  client 
pending  that  relation  cannot  be  supported,  the  solicitor  may  insist  on 
and  obtain  a  mortgage  from  his  client  for  what  is  justly  due  to  him: 
Johnson  v.  Fesenmeyer,  25  Beav.  88;  3  De  G.  &  Jo.  13;  Pearsons. 
Newson,  28  Beav.  598. 

A  solicitor  purchasir%  from  his  client  will  not  be  allowed  to  de- 
rive any  benefit,  by  reason  of  his  having  drawn  up  a  conveyance  im- 
properly in  his  own  favour.  See  Greenfield  v.  Bates,  5  Ir.  Ch.  Rep. 
219.  There  a  solicitor  purchased  a  leasehold  interest  from  his 
client,  and  himself  prepared  the  assignment,  which  con- 
tained *no  covenant  to  indemnify  the  vendor,  but  did  con-  [  *  202  ] 
tain  the  words,  "subject  to  rent  and  covenants,"  in  the 
lease.  It  was  held  by  Lord  Chancellor  Brady  that  the  executor  of 
the  solicitor  was  bound  to  indemnify  the  vendor  against  the  rent 
and  covenants. 

Where,  moreover,  a  defendant  is  a  member  of  a  firm  of  solicitors 
acting  for  the  plaintiff  in  obtaining  an  order  for  a  receiver,  the  firm 
cannot,  by  any  default  or  delay  of  theirs  in  procuring  the  receiver's 
security,  enable  the  defendant  to  obtain  possession  of  money  which 
ought  to  have  gone  into  the  hands  of  the  receiver  and  thus  enable 
the  defendant  to  exercise  a  right  of  retainer  thereon:  In  re  Birt, 
Birt  V.  Burt,  22  Ch.  D.  604;  Wickens  v.  Townshend,  1  Russ.  &My.  361. 

Nor  will  a  solicitor  or  a  clerk  acting  in  such  capacity,  be  allowed 
to  derive  any  benefit  by  reason  of  any  information  acquired  during 
the  course  of  his  employment  which  it  was  his  duty  to  have 
communicated  to  his  employer.     See  Hobday  v.  Peters,  28  Beav. 
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349.  There  a  mortgagor  consulted  a  solicitor,  who  turned  her  over 
to  his  clerk  to  assist  her  gratuitiously.  The  clerk  by  reason  of  in- 
formation derived  during  such  employment,  bought  up  the  mort- 
gage for  less  than  half  the  amount.  It  was  held  by  Sir  John 
Romilly,  M.  R.,  that  he  was  a  trustee  of  the  benefit  for  the  mort- 
gagor. 

A  solicitor  employed  in  making  a  purchase  is  accountable  to  his 
clients  for  the  benefits  which  he  may  have  derived  clandestinely 
from  a  sale  to  them  of  his  own  property.  See  The  Bank  of  Lon- 
don V.  Tyrrell,  27  Beav.  273.  There  a  solicitor  was  active  in  found- 
ing a  banking  company.  Before  its  establishment  he  entered  into  a 
secret  arrangement  with  a  stranger,  that  the  latter  should  purchase 
some  property  eligible  for  the  banking-house  on  a  joint  speculation. 
After  its  establishment  the  company  purchased  part  of  the  premises 
for  their  banking-house,  not  knowing  that  their  solicitor  was  inter- 
ested in  it.  It  was  held  by  Sir  John  Romilly,  M.  B.,  whose  deci- 
sion was  affirmed  by  the  House  of  Lords  (10  Ho.  Lo.  Ca.  26,  nom. 
Tyrrell  v.  The  Bank  of  London),  that  the  solicitor  ought  to  account 
to  the  company  for  all  the  profit  made  by  him  in  the  transaction, 
but  that  the  stranger  was  under  no  such  liability.  See  also  Chaplin 
V.  Young,  33  Beav.  414 

A  solicitor  having,  under  a  decree,  the  conduct  of  sale,  is  under 
an  absolute  incapacity  to  purchase  at  it:  Sidney  \.  Banger,  12  Sim. 
118;  Atkins  v.  Delmego,  12  Ir.  Eq.  Rep.  1.  And  see  In  re  Ronayne's 
Estate,  13  Ir.  Ch.  Rep.  444. 

And  the  better  opinion  seems  to  be  that,  although  a  solicitor  may 
not  under  a  decree  actually  have  the  conduct  of  the  sale, 
[  *  203  ]  if  he  has  *  intervened  on  behalf  6i  parties  interested  in 
the  sale  so  as  to  render  it  his  duty  toward  them  to  assist 
in  procuring  the  best  price  for  the  property  ofPered  for  sale,  he 
ought  not  to  be  allowed  to  purchase  it  for  himself.  See  Guest  v. 
Smythe,h  L.  R.  Ch.  App.  553,  554  n.  a  decision  of  Lord  Bomilly's, 
reversed,  it  is  submitted  erroneously  and  contrary  to  principle,  by 
Lord  Justice  Gifford,  sitting  alone,  see  S.  C,  5  L.  R.  Ch.  App.  551; 
see  also  Grower  v.  Hugell,  3  Russ.  428;  ReBloye's  Trusts,  1  Mac.  & 
G.  488 ;  Greenlaw  v.  Ki7ig,  3  Beav.  49. 

And  a  solicitor  who  has  purchased  secureties  given  by  his  client 
for  smaller  sums  than  the  amounts  secured,  will  not  be  allowed  to 
hold  the  purchased  secureties  as  a  security  to  himself  for  a  larger 
sum  than  the  amount  which  he  had  expended  in  making  the  pur- 
chase, even  although  he  had  inserted  a  clause  in  a  deed  executed  by 
his  client,  that  he  was  to  be  entitled  to  claim  the  full  amount  due  on 
the  secureties  {Macleod  v.  Jones.24Ch.  D.  289) ;  but  as  the  Court  has 
a  discretion  with  regard  to  the  allowance  of  interest  in  such  cases 
(In  re  Unsworth's  Trusts,  2  Er.  &  Sm.  337;  Douglass  y.  Culverwell, 
4  D.  F.  &  J.  20;  Carter  v.  Palmer,  8  C.  &  F.  657),  the  solicitor 
may  be  allowed  5  per  cent,  on  the  sum  he  had  expended  in  making 
the  purchases:  Macleod  v.  Jones,  W.  N.,  1884,  1  March,  p.  53. 
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Although  as  an  ordinary  rule  the  Court  will  not  grant  an  inter- 
locutory injunction  restraining  a  mortgagee  from  exercising  his 
power  of  sale,  except  upon  the  terms  of  the  mortgagor  paying  into 
Court  the  sum  sworn  by  the  mortgagee  to  be  due  for  principal,  in- 
terest, and  costs,  such  rule  will  not  apply  to  a  case  where  the  mort- 
gagee at  the  time  of  taking  the  mortgages  was  the  solicitor  of  the 
mortgagor,  for  in  such  a  case  the  Court  will  look  to  all  the  circum- 
stances of  the  case,  and  will  make  such  order  as  will  save  the- mort- 
gagor from  oppression,  without  injuring  the  security  of  the  mort- 
gagee: Macleod  v.  Jones^  24  Ch.  D.  289. 

The  employment  of  counsel  as  confidential  legal  adviser  disables 
him  from  purchasing  for  his  own  benefit  charges  on  his  client's 
estates  without  his  permission;  and  although  the  confidential  em- 
ployment ceases,  the  disability  continues  as  long  as  the  reasons  on 
which  it  is  founded  continue  to  operate.  See  Carter  v.  Palmer,  1 
Dru.  &  Walsh,  722;  8  C.  &  F.  657;  2  De  G.  &  J.  421. 

A  person  chosen  as  arbitrator  cannot  buy  up  the  unascertained 
claims  of  any  of  the  parties  to  the  reference;  for,  to  use  the  words 
of  Lord  Manners,  "  that  he  should  purchase  an  interest  in  those 
rights  upon  which  he  was  to  adjudicate,  could  not  be  endured.  It 
would  indeed  be  to  corrupt  the  fountain  and  contaminate 
the  *  award:"  Blennerhassett  v.  Day,  2  Ball.  &  B.  116.  [  *  204  ] 

Upon  the  same  principle,  a  judgment  delivered  by  a 
judge,  who  has  an  interest  in  the  subject-matter  of  the  suit,  will  be 
set  aside.  See  Dimes  v.  Proprietors  of  the  Grand  Junction  Canal 
(3  H.  L.  Cas.  759).  There  it  was  held  that  a  judgment  of  Lord 
Cottenham,  C,  assisted,  by  Lord  Langdale,  M.  R.,  (2  Mac.  &  G. 
285),  in  which,  afiirming  the  decision  of  the  Court  below,  he  had 
decided  in  favour  of  a  company  in  which  he  was  a  shareholder  to 
the  amount  of  several  thousand  pounds,  ought  to  be  reversed.  "  No 
one,"  said  Lord  Campbell,  "can  suppose  that  Lord  Cottenham  could 
be  in  the  remotest  degree  influenced  by  the  interest  he  had  in  this 
concern;  but  it  is  of  the  last  importance  that  the  maxim  that  no 
man  is  to  be  a  judge  in  his  own  cause  should  be  held  sacred.  .  .  . 
This  will  be  a  lesson  to  all  inferior  tribunals  to  take  care  not  only 
that  in  their  decrees  they  are  not  influenced  by  their  personal  inter- 
est, but  to  avoid  the  appearance  of  laboring  under  such  an  influ- 
ence." 

So,  where  an  Act  of  Parliament  empowered  a  rector,  with  the  con- 
sent of  the  bishop,  who  was  patron  of  the  living,  to  raise  money  by 
annuity  for  building  a  new  rectory-house,  the  plan  and  accounts  of 
which  were  to  be  approved  of  by  the  bishop.  The  bishop  advanced 
the  necessary  money,  and  obtained  a  grant  of  the  annuity  charged 
on  the  living.  The  bishop  being  placed  in  the  position  of  a  trustee 
to  protect  the  interests  of  the  rectory,  it  was  held,  by  Lord  Lang- 
dale,  M.R.,  that  he  could  not  become  the  purchaser  of  the  annuity; 
and  that  the  transaction,  although  there  was  no  unfairness  ih  it, 
could  not  stand,  because  it  was  a  clear  violation  of  those  rules  which 
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have  been  established  for  the  defence  of  those  whose  interests  and 
property  have  been  committed  to  the  protection  of  persons  placed 
in  a  fiduciary  situation:  Greenlaiv  v.  King.  3  Beav.  49.  See  also 
Grover  v.  Hugell,  3  Russ.  428.  But  see  Boyd  v.  Barker,  4  Drew. 
582. 

It  may,  however,  be  laid  down  as  a  general  rule  that  a  tenant  for 
life  may  purchase  or  take  in  exchange  lands  from  trustees,  in  whom 
they  are  vested  with  a  power  of  sale  and  exchange,  with  his  consent 
and  direction  (Howard  v.  Ducane,  1  T.  &  R.  81),  but  this  case  has 
.been  put  entirely  upon  the  practice  of  conveyancers  (  Grover  v.  Hu- 
gell,  3  Russ.432) ;  though  probably  it  might  be  better  rested  upon  the 
principle  that  as  the  trustees  were  the  vendors,  their  intervention, 
to  check  and  control  the  transaction,  was  quite  sufficient  to  take  the 
case  out  of  the  operation  of  the  rule  preventing  a  person  in  a  fidu- 
ciary position  from  purchasing  from  himself.     See  Beaden  v.  Kina, 

9  Hare  499. 
[  *  205  ]  *  In  a  recent  case  Lord  Justice  James  says,  that  "  the 
ground  of  the  rule  is,  that  the  power  of  consenting  to  or 
requesting  an  exercise  of  a  power  of  sale  is  given  to  the  tenant  for 
life  for  his  own  benefit,  and  that  he  is  not  in  a  fiduciary  position  as 
to  it.  He  has,  therefore,  the  same  right  to  buy  from  the  trustees 
that  any  one  else  has:"  Dicconson  v.  Talbot,  6  L^  E.  Ch.  App.  32, 
37. 

A  tenant  for  life^  with  power  to  lease,  might  at  law  grant  a  lease 
to  a  trustee  for  himself  {JVilson  v.  Sewell,  4  Burr.  975;  Taylor  v. 
Horde,!  Burr.  124;  Lord  Cardigan  v.  Montague,  2  Sugd.  Pow.,  1th 
ed.,  App.,  p.  551);  so  likewise  where,  under  a  mortgage,  power  was 
reserved  to  the  mortgagor  until  entry  by  the  mortgagee  to  grant 
building  leases,  it  was  held  by  Sir  W.  Page  Wood,  V.-C,  that  a  lease 
to  a  trustee  for  the  mortgagor  was  good :  Bevan  v.  Hahgood,  1  J.  & 
H.  222. 

A  power  of  sale  given  without  restriction  to  a  party  having  a 
limited  interest  only,  may  well  be  held  to  import  a  negative  upon 
the  power  of  the  same  party  to  buy,  for  the  power  to  sell  is  in  the 
nature  of  a  trust;  but  as  the  rule  does  not  extend  to  prevent,  in  all 
cases,  a  party  having  a  power  to  sell  from  becoming  a  purchaser;  so 
neither,  where  there  is  a  restriction  upon  the  power  of  sale,  is  the 
party  having  the  power  to  sell  in  all  cases  at  liberty  to  become  the  pur- 
chaser. It  must,  in  each  case,  depend  upon  the  circumstances  under 
which,  and  the  purposes  for  which,  the  power  was  given,  and  upon 
the  nature  and  extent  of  the  restrictions  which  are  put  upon  the 
exercise  of  the  power.  In  the  proportion  in  which  the  power  is  re- 
stricted, the  danger  incident  to  allowing  the  donee  to  purchase  is 
diminished:  per  Sir  G,  Turner,  Y.-C,  in  Beaden  v.  King,  9  Hare, 
519. 

In  the  absence  of  any  indication  of  intention  by  the  settlor  or  tes- 
tator, which  must  be  attended  to  {In  re  Tempest,  1    L.  R.  Ch.  App. 
485),  there  is  no  impropriety  or  conflict  of  interest,  as  regards  the 
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time  for  sale  or  the  necessity  for  a  sale,  between  the  position  of  ten- 
ant for  life  and  the  position  of  other  parties  claiming  under  a  set- 
tlement or  will.  Hence,  when  a  tenant  for  life  under  a  will  was  ap- 
pointed one  of  the  trustees,  and  as  surviving  trustee  sold  the  prop 
erty,  it  was  held  by  Sir  George  Je^sel,  M.R.,  that  he  could  make  a 
good  titJe  to  the  property  which  the  Court  would  enforce  upon  a  pur 
chaser:  Forster  v.  Abraham,  17  L.  R.  Eq.  351. 

A  creditor  taking  out  execution  is  not  precluded  from  becoming 
the  purchaser  of  the  property  seized  under  it.  "  The  case  of  trus- 
tees," observed  Sir  Thomas  Plumer,  M.R.,  "is  quite  different;  with 
respect  to  them,  the  principle  is,  that  the  same  person  shall 
not  be  buyer  and  seller;  but  here  the  *  sheriff  is  the  seller:"  [  *  206  ] 
Stratford  v.  Twynam,  Jac.  421. 

Moreover,  it  has  been  held  that  a  mere  creditor,  having  his  debt 
secured  by  an  agreement  from  the  debtor  to  convey  an  estate  upon 
trust  for  the  creditor  to  sell,  and  amongst  others  to  pay  his  own  debt, 
is  not  in  such  a  fiduciary  position  as  to  bo  disabled  from  purchasing 
the  estate  from  the  agent  of  his  debtor:  Chambers  v.  Waters,  3  Sim. 
42;  Coop.  Ca.  t.  Brougham,  91;  S.  C,  nom.  Waters  v.  Groom,  11  C. 
&  F.  684. 

With  regard  to  transactions  between  guardian  and  ward.  Lord 
Hardwicke  observed,  in  Oldin  v.  Samborn,  2  Atk.  15,  that  it  was 
improper  for  a  guardian  to  purchase  his  ward's  estate  immediately 
upon  his  coming  of  age.  But  although  it  had  a  suspicious  look,  yet 
if  he  were  paid  the  full  consideration,  it  was  not  voluntary,  and 
could  not  be  set  aside.  See  Hylton  v.  Hylton,  2  Ves.  549.  In  Carey 
V.  Carey,  2  S.  &  L.  173,  [The  presumption  of  undue  influence  is  of 
the  highest  degree  in  the  case  of  guardian  and  ward:  Cowee  v. 
Cornell,  75  N.  Y.  99;  Farmer  v.  Farmer,  39  N.  J.  Eq.  211,]  lease- 
holds belonging  to  an  infant  were  sold  under  a  decree  of  the  Court, 
and  purchased  by  his  guardian  in  the  suit,  who  acted  also  as  re- 
ceiver. The  sale  was  set  aside,  although  the  full  value  was  given, 
and  decreed  fraudulent  and  void,  it  being  wholly  unnecessary,  as 
there  were  funds  sufficient  for  the  purposes  to  which  the  purchase- 
money  was  to  be  applied;  and  the  old  lease  having  been  surrendered, 
and  a  new  one  obtained,  it  was  declared  to  be  held  in  trust  for  the 
persons  entitled  to  the  former  lease.  See  also  Dawson  v.  Massey,  2 
Ball  &  B.  219.  And  Lord  St.  Leonards  says,  with  reference  to  Lord 
Hardwicke'' s  observation  in  Oldin  v.  Samborn,  that  "  it  seems  clear 
that  such  a  purchase  would  now  be  set  aside  on  general  principles, 
without  reference  to  the  adequacv  of  consideration:"  Sugd.  V.  & 
P.  692,  14th  ed. 

In  a  recent  case,  a  young  lady,  two  years  after  she  came  of  age, 
granted  a  mining  lease  as  to  part  of  the  property  in  possession,  and 
as  to  the  rest  in  reversion,  to  her  brother-in-law  and  uncle,  at  the 
suggestion  and  advice  of  her  father's  executor,  and  with  no  inde- 
pendent advice.  Three  months  afterwards  the  executor  was  taken 
into  partnership  with  the  lessees.     It  appeared  that  applications  of 
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other  persons  to  become  lessees  had  been  discountenanced,  and  con- 
cealed from  the  knowledge  of  the  lady.  It  was  held  by  Sir  John 
Romilly,  M.K.,  that,  in  order  to  support  the  lease  in  equity,  the  les- 
sees were  bound  to  show  that  no  better  terms  could  have  been  ob- 
tained; that  the  grantor  had  the  fullest  information  on  the  subject; 
that  she  had  separate,  independent,  and  disinterested  advice;  and 
that  she  had  deliberately  and  intentionally  made  the  grant;  and,  the 
lessees  having  failed  in  proving  this,  the  lease  was  cancelled: — 
Grosvenor  v.  Sherratt,  28  Beav.  659;  Mulhallen  v.  Marum, 
[  *207  ]  *  3  Dru.  &  W.  317;  Archer  v.  Hudson,  7  Beav.  5G0.  [See 
Blackmore  v.  Shelby,  8  Humph.  439;  Bostwick  v.  Atkins, 
3  Comstock,  53.]     See  also  Ix)w  v.  Holmes,  8  Ir.  Ch.  Bep.  53. 

If  a  guardian  buys  up  incumbrances  upon  his  ward's  estate  at  an 
undervalue,  he  will  be  held  a  trustee  for  his  ward,  and  can  only 

charge  him  with  what  he  has  actually  paid:  Henley  v. ,  2  Ch. 

Ca.  245. 

The  principle  of  these  cases  has  been  acted  upon  by  the  Legis- 
lature, which,  under  the  General  Inclosure  Act  (41  Geo.  3,  c.  109, 
s.  2),  has  rendered  commissioners  incapable  of  purchasing  any 
estate  in  the  parish  in  which  an  inclosure  is  made  until  five  years 
after  the  date  and  execution  of  the  award.  And  under  the  Com- 
mons Inclosure  Act  (8  &  9  Vict.  c.  118,  s.  219),  a  similar  prohibi- 
tion prevents  valuers  from  purchasing  land  until  after  seven  years 
from  the  confirmation  of  the  award. 

Where  trustees  for  sale  in  proceedings  under  sections  8  and  9  of 
the  Lands  Clauses  Act,  1845,  appoint  one  of  themselves  as  surveyor 
for  the  purposes  of  valuation,  the  sale  will  be  invalid,  inasmuch  as 
the  valuers  are  placed  in  that  position  for  the  purpose  of  being  a 
check  on  the  persons  to  whom  the  power  is  intrusted,  and  it  would 
be  contrary  to  any  principle  of  right  that  one  of  those  persons 
should  exercise  the  power  by  himself :  Peters  v.  Lewes  and  East 
Grinstead  Railway  Co.,  18  Ch.  D.  429. 

Although  there  be  no  particular  relation  between  the  parties  such 
as  that  of  trustee  and  cestui  que  trust,  principal  and  agent,  solicitor 
and  client,  if  there  exist  a  confidence  between  them,  of  such  a  char- 
acter as  enables  the  person  in  whom  confidence  or  trust  is  reposed  to 
exert  influence  over  the  person  trusting  him,  the  Court  will  not  allow 
any  transaction  between  the  parties  to  stand  unless  there  have  been 
the  fullest  and  fairest  explanation  and  communication  of  every  par- 
ticular resting  in  the  breast  of  the  one  who  seeks  to  establish  a  con- 
tract with  the  person  so  trusting  him.  See  Tate  v.  Williamson,  2 
L.  E.  Ch.  App.  55;  2  Set.  Dec.  1353, 1354,  4th  ed.  There  Tate,  a 
young  man  aged  twenty-three,  entitled  to  a  moiety  of  a  freehold 
estate,  the  entirety  of  which  brought  in  about  440Z.  a  year,  being 
pressed  for  payment  of  his  college  debts,  amounting  to  about  lOOOZ., 
and  being  estranged  from  his  father,  wrote  to  his  great  uncle  for 
advice  and  assistance  as  to  the  payment  of  the  debts.  The  uncle  de- 
puted the  defendant,  his  nephew,  to  see  Tate  on  the  subject.     The 
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defendant  met  Tate,  by  appointment,  and  at  this  interview  Tate  re- 
fused to  allow  any  attempt  to  compromise  the  debts,  and  said  he 
would  sell  his  moiety  of  the  estate,  upon  which  the  defendant 
offered  him  7000 Z.  for  it,  payable  by  instalments.  Tate,  next  day, 
accepted  the  offer.  Before  an  agreement  had  been  signed, 
the  defendant  obtained  a  *  valuation  by  a  surveyor,  esii-  [  *>•  208  J 
mating  the  value  of  the  mines  under  the  entirety  at  20,000Z. 
The  sale  was  completed  without  this  valuation  having  ever  been 
communicated  to  Tate.  Tate's  heir  filed  a  bill  to  impeach  the  sale, 
and  it  was  held  by  Lord  Chelmsford,  C,  affirming  the  decision  of 
Sir  W.  Page  Wood,  V.-C.  (reported  1  Law  Rep.  Eq.  528),  that  the 
defendant  had  stood  in  a  fiduciary  relation  to  Tate,  that  made  it 
his  duty  to  communicate  to  him  all  material  information  which  he 
acquired  affecting  the  value  of  the  property;  and  that  as  he  had 
not  communicated  the  valuation  to  Tate,  the  transaction  must  be 
set  aside.  See  also  Hobday  v.  Peters,  28  Beav.  349.  [A  ward  may 
make  a  gift  to  his  guardian  if  it  has  been  made  upon  a  fair  and 
well  informed  consideration,  but  as  a  general  rule  it  will  not  be 
allowed  to  stand,  although  there  may  be  no  evidence  of  actual  un- 
fairness: Sames  v.  Skinner,  16  Mass.  848;  Garvin  v.  Williams,  50 
Mo.  200;  Richardson  v.  Linney,  B.  Mon.  571;  Andrews  v.  Jones, 
10  Ahi.  400.] 

There  is  not  much  authority  upon  the  question,  how  far  relatives 
of  a  trustee  can  deal  with  him  in  respect  of  the  trust  property.  In 
Ferraby  v.  Hobson,  2  Ph.  255,  261,  a  lease  to  a  sister  of  one  of  two 
trustees  was  held  good,  where  the  facts  which  appeared  in  evidence 
completely  removed  all  suspicion.  Lord  Cottenham,  however,  in 
his  judgment,  said,  "that  trustees  expose  themselves  to  great  peril 
in  allowing  their  own  relatives  to  intervene  in  any  matter  connected 
with  the  execution  of  the  trust;  for  the  suspicion  which  that  cir- 
cumstance is  calculated  to  excite,  where  there  is  any  other  fact  to 
confirm  it,  is  one  which  it  would  require  a  very  strong  case  to  re- 
move." See  Coles  v.  Trecothick,  9  Ves.  234.  Ex  parte  Skinner j 
2  Mer.  453,  457. 

Where  no  fiduciary  relation  exists  between  the  parties,  in  the  ab- 
sence of  fraud,  mere  inadequency  of  consideration,  although  the 
vendor  may  have  no  professional  adviser,  will  not  be  a  sufficient 
reason  for  setting  aside  a  sale  (Harrison  v.  Guest,  6  De  G.  M.  &  G. 
424;  8  Ho.  Lo.  Ca.  481);  but  inadequacy  of  price,  the  want  of  due 
protection  and  advice,  precipitation  in  concluding  and  carrying  out 
the  bargain,  especially  when  the  vendor  is  poor  and  illiterate,  may 
be  held  to  be  sufficient  evidence  of  fraud  on  the  part  of  the  pur- 
chaser, so  as  to  enable  the  vendor  or  his  heir  to  set  aside  the  sale. 
Longmate  v  Ledger,  2  Giff.  157;  Clark  v.  Malpas,  31  Beav.  80;  4 
De  G.  J.  &  F.  401;  Douglas  v.  Gulverwell,  10  W.  R.  (V.-C.  S.) 
189;  Baker  v.  Monk,  33  Beav.  419;  4  De  G.  J.  &  S.  388;  Prees  v. 
Coke,  6  L.  R.  Ch.  App.  645. 

Where  a  persoi*  standing  in  a  fiduciary  position  purchases  at  a 
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sale,  which  takes  place  by  order  of  the  Court,  although  such  sale 
has  been  absolutely  confirmed,  the  Sale  of  Land  by  Auction  Act, 
1867  (30  &  31  Vict.  c.  48,  s.  /)  will  not  be  a  bar  to  its  being  set 
aside:  Guest  v.  Smythe,  5  L  R.  Ch.  App,  551.  Delves  \.  Delves,  20 
L.  R.  Eq.  77;  and  where  such  person  has  by  the  suppression  of 
facts  obtained  the  approval  of  the  Court  to  a  sale,  it  will  be  set 
aside:  [A  purchase  at  a  foreclosure  sale  may  be  valid:  Adams  v. 
La  Rose,   75   Ind.   471   or   one  indirectly   through  a  third  party. 

Creveling  v.  Fritts,  34,  N.  J.  Eq.  134.]  Boswell\.  Coakes, 
[*209]  W.  N.  *Aug.  9,  1884,  reversing  on  different  grounds,  S. 

a  23  Ch.  D.  302. 

Nature  of  Belief  granted  by  Courts  of  Equity.] — It  remains  to 
consider  the  nature  of  the  relief  a  Court  of  Equity  will  grant  against 
a  trustee  or  other  person  who  has  made  a  purchase  which  is  im- 
proper, according  to  the  rules  before  laid  down,  and  upon  what 
terms  that  relief  will  be  granted. 

Any  of  the  cestuis  que  trust  (under  which  term  are  comprehend- 
ed the  persons  entitled  to  the  property  before  the  sale,  or  their  rep- 
rosentatives),  if  they  wish  it,  can  insist  upon  a  reconveyance  of  the 
property  from  the  trustee  who  purchased,  if  it  remains  in  his  hands 
unsold.  (York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42, 
Toml.  ed. ;  Lord  Hardivicke  \.  Vernon,  i:  Yes.  411;  Randall  v.  Er- 
rington,  10  Ves.  423;  Hamilton  v.  WHght,  9  C.  &  F.  123);  or  from  a 
person  who  has  purchased  from  him  with  notice:  Attorney -General 
V.  Lord  Dudley,  Coop.  146;  Dunbar  v.  Tredennick,  2  Ball.  &  B.  304; 
Pearson  v.  Benson,  28  Beav.  598.  [See  Hoffman  v.  Coal  Co.,  16 
Md.  456;  Bobbins  v.  Bates,  4  Cush.  104;  Lazaruss  Lessee  v.  Bryson, 
3  Binney,  54.] 

But  the  reconveyance  will  only  be  decreed  upon  the  terms  of 
their  repaying  the  purchase-money,  with  interest  at  4Z.  per  cent., 
and  all  sums  which  may  have  been  expended  in  repairs  and  im- 
provements of  a  permanent  and  lasting  nature,  and  also  .such  as 
have  a  tendency  to  bring  the  estate  to  a  better  sale.  On  the  other 
hand,  there  must  be  an  allowance  for  acts  that  deteriorate  the  value 
of  the  estate,  and  the  trustee  must  account  for  all  rents  received  by 
him,  and  for  all  profits,  such  as  money  arising  from  the  sale  of  tim- 
ber; and  he  must  also  pay  an  occupation  rent  for  such  part  of  the 
estate  as  may  have  been  in  his  actual  possession :  Hall y.  Hallett,  1 
Cox,  134;  Ex  parte  Hughes,  6  Ves.  624,  625;  Campbell  v.  Walker,  5 
Ves.  682;  Ex  parte  Bennett,  10  Ves.  400,  401;  Robinson  v.  Ridley,  6 
Madd.  2;  Ex  parte  James,  8  Ves.  351;  Ex  parte  Lacey,  6  Ves.  630; 
Watson  V.  Toone,  6  Madd.  153;  York  Buildings  Company  v.  Mac- 
kenzie, 8  Bro.  P.  C.  42,  Toml.  ed. ;  Mill  v.  Hill,  3  H.  L.  Cas.  869;  and 
see  Popham  v.  Exham,  10  Ir.  Ch.  Rep.  440,  and  the  form  of  decree 
given.  In  estimating  improvements,  old  buildings,  if  incapable  of 
repair,  should  be  valued  as.  old  materials,  but  otherwise  as  buildings 
standing:  Robinson  v.  Ridley,  6  Madd.  2. 
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WheD,  however,  the  sale  has  been  set  aside  for  actual  fraud,  no 
allowance  will,  ordinarily,  be  made  for  money  laid  out  in  improving 
the  estate  {Kenney  v.  Browne,  3  Ridg.  518;  Stratton  v.  Murphy,  1 
Jr.  Rep.  Eq.  361 ;  but  see  Oliver  v.  Court,  8  Price,  172),  but  an  allow- 
ance will  be  made  for  necessary  repairs:  Baugh  v.  Price,  1  G.  Wils. 
320. 

Although  the  purchaser  has  paid  *  the  purchase-money  [  *  210  ] 
into  Court,  and  it  has  been  invested  in  the  funds,  he  will 
not  be  entitled  to  any  benefit  from  any  advaDce  in  the  funds,  but 
to  his  purchase- money  and  interest  only,  for,  if  the  stock  had  fal- 
len, instead  of  advancing,  ho  could  not  have  been  compelled  to  take 
it:  Ex  parte  James,  8  Ves.  351. 

It  seems  that  where  a  reconveyance  by  the  purchaser  is  directed, 
it  must,  unless  a  lien  be  given  to  him  for  the  balance  on  taking  the 
accounts,  be  made  at  once  before  the  accounts  are  taken  (Trevelyan 
V.  Charter,  9  Beav.  140),  and  a  solicitor,  a  sale  to  whom  from  his 
clients  was  set  aside,  has  been  compelled  to  produce  the  title-deeds 
before  pavment:  Shallcross  \.  Weaver,  12  Beav.  272;  2  Hall  &  T. 
231. 

In  a  great  case  upon  an  appeal  from  the  Court  of  Session  in 
Scotland  ( York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42, 
Toml.  ed.),  the  reconveyance  was  ordered,  wijihout  prejudice  to  the 
titles  and  interests  of  the  lessees  and  others  who  might  have  con- 
tracted with  the  defendant  bond  fide,  and  before  the  commence- 
ment of  the  suit.  Lord  St.  Leonards,  apparently  thinking  that  this 
part  of  the  decree  infringed  upon  the  doctrine  that  purchasers 
from  the  defendant  (including  lessees),  who  took  with  notice,  ought 
to  be  equally  liable  to  have  their  transactions  with  him  set  aside, 
accounts  for  the  exception  in  their  favour,  upon  two  grounds:  the 
one,  that  no  notice  was  charged  on  the  lessees,  nor  were  the  leases 
attempted  to  be  impeached;  moreover,  that  the  relief  sought  had 
been  delayed  for  many  years;  and  that  the  point  established  by  the 
House  of  Lords  was,  to  say  the  least,  a  new  doctrine  with  reference 
to  Scotland:  3  Sug.  V.  &  P.  243,  10th  ed. 

It  must,  however,  be  observed,  that  the  exception  in  the  decree 
was  only  in  favour  of  lessees  and  others  who  had  contracted  bond 
fide,  words  which  would,  it  seems,  be  sufficient  to  exclude  lessees  and 
others  who  had  taken  with  notice  of  the  equity  which  the  plaintiffs 
had  against  the  defendant,  although,  as  they  were  not  parties  to  the 
suit,  it  would  have  been  necessary  to  have  taken  proceedings  against 
them,  alleging  and  proving  notice,  in  order  to  set  aside  the  leases 
granted  to  them  by  the  defendant. 

If  the  cestui  que  trust  does  not  wish  for  a  reconveyance  of  the 
property,  an  order  will  be  made,  that  the  expense  of  repairs  and  im- 
provements not  only  substantial  and  lasting,  but  such  as  have  a 
tendency  to  bring  the  estate  to  a  better  sale,  after  making  an  allow- 
ance for  acts  that  deteriorate  the  value  of  the  estate,  shall  be  added 
to  the  purchase  money,  and  that  the  estate  shall  be  put  up  at  the 
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accumulated  sum ;  if  any  one  makes  an  advance  upon  that 
[*  211  ]  sum,  *  the  trustee  shall  not  have  the  estate;  if  no  one 
does,  he  will  be  held  to  his  purchase;  (Ex  parte  ReynoldSj 
5  Ves.  707 ;  Ex  parte  Hughes ;  Ex  parte  Lacey ;  Lister  v.  Lister,  6 
Ves.  617,  625,631;  Ex  parte  Bennett,  10  Yes.  281;  Ex  parte  Heiv- 
itt,  2  Mont.  &  Ayr.  477;  Stepney  v.  Biddulph,  13  W .  li.  (V.-C.  W.) 
576;  Tennant  v.  Trenchard,4:  L.  R.  Ch.  App.  546);  but  where  the 
trustee  has  bought  the  estate  in  one  lot,  and  the  cestuis  que  trust 
are  desirous  of  having  it  sold  in  several  lots,  the  cestuis  que  trust 
must  first  repay  him  all  the  money  he  has  advanced,  with  interest, 
he  accounting  for  the  rents  received  by  him,  or  paying  an  occupa- 
tion rent,  if  he  actually  occupied  the  estate:  Ex  parte  James,  8  Ves. 
351. 

Where  the  trustee  has  resold  the  estate,  the  cestui  que  trust  can, 
as  in  the  principal  case,  make  him  account  for  what  he  has  re- 
ceived over  and  above  the  purchase- money  he  himself  paid,  with  in- 
terest at  4Z.  percent.  (Ex  parte  Reynolds,  5  Ves.  707;  Hall\.  Hallet, 
1  Cox,  134] ;  and  no  allowance  will  be  made  to  him  for  any  loss  he 
has  incurred  in  the  investment  of  what  he  received:  Armstrong  v. 
Armstrong,  7  L.  R.  I.  207. 

The  costs  of  the  suit,  where  the  sale  is  set  asicje,  must  be  paid  by 
the  trustee;  (Sanderson  v.  Walker,  13  Ves.  60 J ;  Hall  v.  Hallet,  1 
Cox,  141;  Whichcote  v.  Lawrence,  3  Ves.  740;  Dunbar  v.  Treden- 
nick,  2  Ball  &  B.  304;  see,  however,  Baker  v.  Carter,  1  Y.  &  C. 
Exch.  Ca.  250;  Downes  y.  Grazebrook,  3  Mer.  209);  unless  there 
has  been  great  delay  on  the  part  of  the  cestui  que  trust:  Attorney- 
General  V.  Lord  Dudley,  Coop.  146.  And  even  if  the  cestui  que 
trust,  fails  to  set  aside  the  sale,  on  account  of  his  own  delay,  the 
Court  may  refuse  the  trustee  his  costs:  Gregory  v.  Gregory,  Coop. 
201 ;  Champion  v.  Righy,  1  Russ.  &  My.  539.  As  to  costs,  when  a 
trustee  is  accused  of  actual  fraud  not  made  out,  see  Parker  v. 
Mackenna,  10  L.  R.  Ch.  App.  96,  129. 

Acquiescence.'] — A  cestui  que  trust  who  wishes  to  set  aside  a  pur- 
chase by  a  trustee  must  apply  within  a  reasonable  period,  Campbell 
V  Walker,  5  Ves.  680,  682,)  [Alexander  v.  Alexander,  46  Ga.,  291; 
Harrison  v.  McHenry,  9  Ga.  164,]  which  is  in  general  less  than  the 
time  allowed  by  the  Statute  of  Limitations  (Morse  v.  Royal,  12  Ves. 
374),  and  depends  upon  the  circumstances  of  each  particular  case. 

Thus  mere  lapse  of  time  for  a  long  period,  which  will  of  itself  be 
evidence  of  acquiescence,  in  an  improper  transaction,  will  disable  a 
person  from  coming  into  a  Court  of  equity  to  set  it  aside;  [A  court 
of  equity  discourages  stale  claims,  and  a  party  loses  his  right  to 
complain  of  a  fraud  by  delay:  Rath  v.  Vanderlyn,  44  Mich.  597.] 
Morse  v.  Rogal,  12  Ves.  355;  Pricey.  Byrne,  cited  with  approba- 
tion by  Lord  Alvanley  in  Campbell  v.  Walker,  5  Ves.  631 ;  Cham- 
pion V.  Rigby,  1  Russ,  &  My.  539 ;  Roberts  v.  Tunstall,  4 
[  *212  ]  Hare,  257;  Beaden  v.  King,  9  *Hare,  499,  532;  Baker  v. 
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Read,  )  8  Beav.  398 ;  Marquis  of  Clanricarde  v.  Henning,  80  Beav. 
175;  Wentworlhv.  Lloyd,  32  Beav.  467;  Aff.  Dom.  Proc.  10  Jur.  N. 
S.  961;  In  re  McKenna's  Estate,  13  Ir.  Ch.  Epp.  239;  Barwell  v. 
Barivell,  34  Beav.  371 ;  and  see  Seagram  v.  Knight,  3  JU.  R.  Eq.  398, 
varied  on  appeal,  2  L.  R.  Ch.  App.  628.  For  long  acquiescence 
under  a  sale  to  a  trustee,  ought  to  be  taken  as  evidence,  that  as 
between  the  trustee  and  cestui  que  trust,  the  trustee  and  cestui  que 
trust,  the  relation  had  been  abandoned  in  the  transaction;  and  that 
in  all  other  respects  it  was  fair;  per  Lord  Eldon,  C,  in  Parkes  v. 
White,  11  Ves.  226. 

Where  there  are  other  circumstances,  showing  acquiescence  be- 
yond the  mere  lapse  of  time,  a  delay  for  a  shorter  period  will  be  a 
bar  to  relief,  Wright  v.  Vanderplank,  2  K.  &  J.  1 ;  Baker  v.  Brad- 
ley, 7  De  G.  Mac.  &  G.  597.  [In  many  cases  courts  of  equity 
have  taken  the  statutes  of  limitations  as  standards  by  which 
to  measure  the  lapse  of  time  allowed  for  the  assertion  of  an  equit- 
able right,  but  chancery  will  apply  their  own  doctrine  when- 
ever the  case  requires  it:  Buckingham  v.  Lundlow,  37  N.  J.  Eq. 
138;  Kerr  on  Fraud  and  Mistake,  304;  Bell  v.  Moon,  79  Va.  341; 
Allore  V.  Jewell,  4  Otto,  512.  Wilson  v.  Anthony,  19  Ark.  16;  John- 
son V.  Johnson,  5  Ala.  90;  Ferson  v.  Sanger,  22  Ware,  256.] 

It  has  been  laid  down  by  an  eminent  judge  that  "to  fix  acquies- 
cence upon  a  party,  it  should  unequivocally  appear  that  he  knew 
the  fact  upon  which  the  supposed  acquiescence  is  founded,  and  to 
which  it  refers,"  per  Sir  William  Grant,  M.  R.,  in  Randall  v.  Er- 
rington,  10  Ves.  428:  see  also,  Chalmer  v.  Bradley,  1  J.  &  W.  51; 
Trevelyan  v.  Charter,  9  Beav.  140;  S.  a,ll  C.  &  F.  714;  4  L.  J. 
(N.  S.)  Ch.  209;  Savery  v.  King,  5  H.  L.  Cas.  624,  667;  De  Bussche 
V.  Alt,  8  Ch.  D.  288.  It  seems,  however,  that  there  may  be  cases  in 
which,  from  the  great  lapse  of  time,  the  knowledge  of  such  facts 
ought  to  be  presumed:  Life  Association  of  Scotland  v.  Siddell,  3 
De  G.  F.  &  Jos.  58;  and  see  and  consider  Knight  v.  Majoribanks, 
11  Beav.  322,  2  Mac.  &  G.  10. 

The  distress  of  the  cestui  que  trust. may  be  an  excuse  for  acqui- 
escence; (Gregory  v.  Gregory,  Coop.  201;  Roche  v.  O^Brien,  1  Ball 
&  B.  342 ;  Roberts  v.  Tunstall,  4  Hare,  257,  267 ;  Gresley  v.  Mousley, 
4  De  G.  &  Jo.  78,  98,  sed  vide  Life  Associatio7i  of  Scotland  v.  Siddell, 
3  De  G.  F.  &  J.  58);  but  it  has  been  held  that  the  imputation  of 
laches  does  not  in  an  equal  degree  apply  to  a  body  of  creditors,  to 
whom  relief  will  be  granted  when  it  would  bo  refused  to  an  indi- 
vidual: see  case  in  the  Exchequer,  cited  6  Ves.  632;  Whichcote  v. 
Lawrence,  3  Ves.  740;  York  Buildings  Company  v.  Mackenzie,  8 
Bro.  P.  C.  42,  Toml.  ed.      - 

But  even  creditors  have  been  refused  relief  when  their  laches 
have  been  gross;  as  for  instance,  where  they  acquiesced  in  a  sale 
for  thirty- three  years:  Hercy  v.  Dinwoody,  2  Ves.  Jun.  87. 

And  in  considering  lapse  of  time  it  only  commences  to  run  from 
the  discovery  of  the  circumstances  giving  the  title  to  relief  ( Tre- 
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velyan  v.  Charter,  9  Beav.  140;  11  C.  &  F.  714;  4  L.  J.  (N.  S.) 
Gil.  209 ;  The  Marquis  of  Clanricarde  v.  Henning,  30 
[  *  213  ]  Beav.  175;  *  Vane  v.  Vane,  8  L.  R.  Ch.  App.  383) ;  and 
against  a  person  under  disability  from  the  time  they  be- 
come sui  juris:  Campbell  v.  Walker,  5  Ves.  678,  682;  Randall  v. 
Errington,  10  Ves.  427;  Morse  \.  Royal,  12  Yes.  373. 

But  femes  covert  are  considered  as  femes  sole  with  regard  to  prop- 
erty to  which  they  are  entitled  to  their  separate  use,  unless  it  be 
settled  without  power  of  anticipation.  See  Hulme  v.  Tenant,  and 
note,  post. 

Nor  will  time  in  general  run  against  a  party  so  long  as  his  inter- 
est is  contingent  or  reversionary  {Gowland  v.  De  Faria,  17  Ves.  20; 
Bennett  v.  Colley,  5  Sim.  191;  Duke  of  Leeds  v.  Lord  Amherst,  2 
Ph.  117;  Browne  v.  Cross,  14  Beav.  105;  Hope  v.  Liddell,  21  Beav. 
183 ;  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  Jo.  58,  7 
Jur.  N.  S.  785;  Bowen  v.  Evans,  1  Jo.  &  L.  178),  or  dependent  on 
the  will  of  the  trustee  making  the  purchase  (Roberts  v.  Tunstall,  4 
Hare,  257),  but  the  fact  of  the  interest  being  reversionary  does  no:^ 
prevent  the  party  interested  assenting  to  a  breach  of  trust:  Life  As- 
sociation of  Scotland  v.  Siddal,  3  De  G.  F.  &  Jo.  58. 

And  where  fraud  has  been  established  against  a  party,  it  is  for 
him,  if  he  alleges  laches  in  the  other  party,  to  show  when  the  latter 
acquired  a  knowledge  of  the  truth,  and  prove  that  he  knowingly 
forbore  to  assert  his  right:  The  Liridsay  Petroleum  Company  v. 
Hind,  5  L.  R.  P.  C.  221. 

Although  acquiescence  in  an  improper  sale  may  have  the  effect 
of  not  enabling  a  party  to  set  it  aside,  it  nevertheless  will  not  be  suf- 
ficient to  induce  a  court  of  equity  to  exercise  its  discretionary  power 
of  compelling  specitic  performance  of  the  agreement  to  sell:  Salmon 
V.  Cutis,  Cutis  V.  Salmon,  4  De  G.  &  Sm.  125. 

Where  a  bill  to  set  aside  a  purchase  by  a  solicitor  from  his  client 
is  dismissed  on  the  ground  of  lapse  of  time,  the  Court  gives  the 
solicitor  no  costs  unless  he  proves  the  fairness  of  the  transaction: 
The  Marquis  of  Clanricarde  v.  Henning,  30  Beav.  175. 

Confirmation.] — A  cestui  que  trust,  if  sui  juris  (Campbell y. 
Walker,  5  Ves.  678,  682)  may  confirm  an  invalid  sale,  so  that  he 
cannot  afterwards  set  it  aside:  Morse  v.  Palmer,  12  Ves.  353;  Roche 
V.  O'Brien,  1  Ball  &  B.  353;  Dover  v.  Buck,  5  Giff.  57.  [The  right 
to  impeach  a  transaction  on  the  ground  of  fraud  may  be  lost  by 
confirmation,  but  when  such  a  defence  is  relied  on  it  must  clearly 
appear  that  the  party  confirming  was  fully  apprised  of  his  right  to 
impeach  the  transaction:  Kerr  on  Fraud  and  Mistake,  286.]  And 
a  feme  covert  as  to  property  to  which  she  is  entitled  to  her  separate 
use  without  any  fetter  upon  anticipation,  has  the  same  power  as  a 
feme  sole:  Hulme  v.  Tenant,  and  note,  post;  and  as  to  real  prop- 
erty not  so  settled,  she  can  by  deed  executed  under  the  Fines  and 
Recoveries  Act  (3  &  4  Will.  4,  c.  74),  confirm  such  sale. 
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But  in  order  to  constitute  a  valid  confirmation,  a  person 
must  be  aware  *  that  the  act  he  is  doing  will  have  the  ef-  [  *  214  ] 
feet  of  confirming  an  impeachable  transaction:  Murium/  v. 
Palmer,  2  S.  &  L.  486;  Dunbar  v.  Tredennick,  2  Ball  &  B.  317; 
Maloney  v.  V Estrange,  1  Beat.  413;  Adams  v.  Clifton,  I  Buss.  297; 
Cockerell  v.  Cholmeley,  1  Buss.  &  My.  425;  Chalmer  v.  Bradley,  1 
J.  W.  51;  De  Montmorency  Y.  Devereux,  7  C.  &  F.  188;  Salmon  v. 
Cutis,  4  De  G.  &  Sm.  129;  Stump  v.  Gaby,  2  De  Gex,  Mac.  &  G. 
623,  Waters  v.  Thorn,  22  Beav.  547;  Lloyd  v.  Attwood,  3  De  G.  & 
Jo.  650;  and  see  Lyddon  v.  Moss,  4  De  G.  &  Jo.  104;  Kempson  v. 
Ashbee,  10  L.  K.  Ch.  App.  15. 

Nor  will  the  act  of  confirmation  be  valid,  if  it  be  done  in  distress 
and  difficulties,  under  the  force,  pressure  and  influence  of  the  former 
transaction  {Crowe  v.  Ballard,  3  Bro.  C.  C.  139;  Wood  v.  Doivnes, 
13  Ves.  128;  Eoche  v.  O'Brien,  1  Ball  &  B.  330;  Roberts  v.  Tun- 
stall,  4  Hare,  257):  and  it  must  be  an  act  separate  and  distinct  from 
the  impeachable  transaction,  and  not,  as  in  the  principal  case,  a 
conveyance  executed  in  consequence  of  a  contract  or  covenant  con- 
nected with  it:  Morse  v.  Royal,  12  Ves.  370;  TVood  v.  Downes,  18 
Ves.  124,  128;  Roche  v.  O'Brien,  1  Ball  &  B.  338.  [A  defrauded 
party  cannot  both  affirm  and  rescind  a  contract;  he  may  elect  be- 
tween the  two  and  if  he  chooses,  do  the  latter.  » 

Any  act  by  which,  with  knowledge  of  the  fraud  he  treats  the  con- 
tract as  subsisting,  will  be  an  affirmation  precluding  rescission: 
Hiorgs  V.  Smith,  3  A.  K.  Marsh,  338;  Evans  v.  Foreman,- 60  Mo. 
449;  Cobbs  v.  Hatfield,  46  N.  Y.  533;  Jackson  v.  Jackson,  47  Ga. 
99. 

Doctrine  of  Purchase  by  a  Tmstee  for  Sale,  Restated. — The  re- 
lation of  trustee  and  cestui  que  trust  is  one  of  peculiar  confidence. 
The  trustee,  owing  to  his  position,  has  an  ample  opportunity  to  ob- 
tain a  thorough  knowledge  of  the  present  and  prospective  value  of 
the  trust  property,  which  knowledge  the  cestui  que  trust  not  being 
actively  engaged  in  the  management  of  the  estate  has  not  the 
means  of  obtaining.  The  rule  generally  is,  that  a  trustee  c^innot 
purchase  any  part  of  the  trust  estate  or  accept  a  gift  from  the 
cestui  que  trust,  and  if  he  does  purchase,  the  transaction  is  gener- 
ally voidable  at  the  option  of  the  cestui  que  trust.  The  above  rule 
is  due  in  a  large  measure  to  the  fact  that  the  trustee  stands  in  such 
a  position  as  to  acquire  an  habitual  influence  over  the  cestui  que, 
and  the  trustee  cannot  for  that  reason  accept  a  personal  benefit 
without  exposing  himself  to  the  risk  of  having  it  set  aside  as  being 
unduly  obtained. 

Courts  of  Equity  look  with  extreme  jealousy  on  transactions  be- 
tween parties  who  stand  in  any  fiduciary  relation  or  relations  of  a 
similar  character  by  which  an  undue  influence  may  be  obtained  by 
one  over  the  other,  and  unless  the  person  who  received  the  benefit 
can  show  that  it  was  conferred  understandingly  and  with  a  full 
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knowledge  of  the  circumstances  and  apart  from  the  bias  of  thai 
connection  equity  will  set  the  entire  transaction  aside. 

The  parties  between  whom  this  confidential  relation  is  supposed 
to  exist  are  trustee  and  cestui  que  trust,  guardian  and  ward,  parent, 
and  child,  solicitor  and  client,  medical  or  religious  advisors,  princi- 
pal and  agent,  husband  and  wife,  executors  and  administrators, 
directors  of  a  corporation,  of  a  society,  and  all  others  who  occupy  a 
position  of  trust  and  confidence  towards  others. 

This  rule  does  not  apply  however,  to  a  person  who  has  been 
named  as  a  trustee  but  who  has  disclaimed  without  having  acted  in 
the  trust:  Lewin  on  Trusts,  630  (Text  Book  Series).] 

A  confirmation  of  an  invalid  sale,  by  the  majority  of  the  creditors 
of  a  bankrupt,  will  not  be  binding  upon  the  minority:  in  order  to 
be  binding  all  must  join  therein:  see  Ex  parte  Lacey,  6  Ves.  628; 
Sir  G.  Colehrooke's  case,  cited  Ex  parte  Hughes,  6  Ves.  622,  over- 
ruling Whelpdale  v.  Cookson,  cited  in  Campbell  v.  Walker,  5  Ves. 
682;  S.  a,l  Ves.  9;  Ex  parte  Thwaites,  1  M.  &  A.  323:  Tommey 
V.  White,  3  H.  L.  Gas.  49. 


[*215]  *LAKE  V.  GIBSON. 

Trin.  Term,  1729. 

[reported    1    EQ.    CAS.    AB.    294,  PL.     3.] 

Joint  Purchasers.] — Where  several  persons  make  a  joint  purchase 
for  the  purposes  of  a  joint  undertaking  or  partnership,  either  in 
trade  or  any  other  dealing,  although  they  are  joint-tenants  at  law, 
in  equity  they  will  be  considered  as  tenants  in  common,  and  the 
survivors  as  trustees  for  those  who  are  dead. 

The  Commissioners  of  Sewers  had  sold  and  conveyed  lands  to  five 
persons  and  their  heirs,  who  afterwards,  in  order  to  improve  and 
cultivate  those  lands,  entered  into  articles  whereby  they  agreed  to  be 
equally  concerned  as  to  profit  and  loss,  and  to  advance  each  of  them 
such  a  sum  to  be  laid  out  in  the  manurance  and  improvement  of  the 
land. 

Sir  Joseph  Jekyll,  M.  R.,  held  that  they  were  tenants  in  common, 
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and  not  joint  tenants,  as  to  the  beneficial  interest  6r  right  in  those 
lands,  and  that  the  survivor  should  not  go  away  with  the  whole;  for 
then  it  might  happen  that  some  might  have  paid  or  laid  out  their 
share  of  the  money,  and  others,  who  had  laid  out  nothing,  go  away 
with  the  whole  estate. 

And  his  Honor  held,  that  when  two  or  more  purchase  lands,  and 
advance  the  money  in  equal  proportions,  and  take  a  conveyance  to 
them  and  their  heirs,  that  this  is  a  joint-tenancy;  that  is,  a  purchase 
by  them  jointly  of  the  chance  of  survivorship,  which  may  happen  to 
the  one  of  them  as  well  as  to  the  other;  but  where  the  propor- 
tions of  the  money  are  not  equal,  and  this  appears  in  the  deed 
itself,  this  makes  them  in  the  nature  of  partners;  and 
*  however  the  legal  estate  may  survive,  yet  the  survivor  [  *  216] 
shall  be  considered  but  as  a  trustee  for  the  others;  in  pro- 
portion to  the  sums  advanced  by  each  of  them. 

So,  if  two  or  more  make  a  joint  purchase  and  afterwards  one  of 
them  lays  out  a  considerable  sum  of  money  in  repairs  or  improve- 
ments, and  dies,  this  shall  be  a  lien  on  the  land,  and  a  trust  for  the 
representative  of  him  who  advanced  it;  and  that  in  all  other  cases 
of  a  joint  undertaking  or  partnership,  either  in  trade  or  any  other 
dealing,  they  were  to  be  considered  as  tenants  in  common,  or  the 
survivors  as  trustees  for  those  who  were  dead. 


*  LAKE  V.  CRADDOCK.  [  ^  217  ] 

{On  an  Appeal  from  the  Decree  at  the  Rolls  in  Lake  ??. 

Gibson.) 


Be  Term.  S.  Michaelis,  1732. 

[reported  3  p.  WMS.  158.] 

Joint  Purchasers.  ] — Five  persons  purchased  West  Thorock  Level 
from  the  Commissioners  of  Sewers,  and  the  purchase  was  to  them 
as  joint  tenants  in  fee;  but  they  contributed  rateahly  to  the  pur- 
chase, which  was  ivithan  intent  to  drain  the  Level;  after  which 
several  of  them  died.  They  were  held  to  be  tenants  in  common  in 
equity;  and  though  one  of  these  five  undertakers  deserted  the 
partnership  for  thirty  years,  yet  he  was  let  in  afterwards,  on  terms, 
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The  case  was  thus:  Great  part  of  the  lands  in  West  Thorock,  in 
Essex,  having  been  overflowed  by  the  River  Thames  near  Dagen- 
ham,  and  the  landowners  not  thinking  it  worth  their  while  to  pay 
the  assessments  made  on  them  by  the  Commissioners  of  Sewers, 
the  Commissioners  decreed  the  lands  to  be  forfeited,  and  conveyed 
them  to  three  trustees  in  trust  to  sell,  and  raise  money  for  the 
draining  of  these  overflowed  lands. 

The  defendant  Craddock's  father,  the  plaintiff  Lake,  and  three 
others,  five  in  all,  having  entered  into  an  undertaking  to  drain  the 
level  or  overflowed  lands  of  West  Thorock,  the  trustees  for  the  sale, 
by  the  consent  and  direction  of  the  Commissioners  of  Sewers,  did, 
by  deed,  indented  and  enrolled,  dated  the  8th  of  February,  1695,  in 
consideration  of  5145Z.  paid  to  the  Commissioners  by  the  five  pul*- 
chasers,  convey  this  level  to  the  defendant  Craddock's  father,  the 
plaintiff  Lake,  the  three  others,  and  their  »heirs;  upon 
[  *  218  ]  which  several  sums  of  money  were  *  expended  in  carrying 
on  the  undertaking;  and  in  1699,  the  defendant  Crad- 
dock's father  paid  his  last  contribution,  which,  with  what  he  had  ad- 
vanced before,  came  in  all  to  1025Z. 

Afterwards,  it  seeming  to  be  an  enterprise  which  would  prove 
very  expensive,  and  there  being  some  uncertainty  as  to  the  success 
of  it,  the  defendant  Craddock's  father  wholly  deserted  it,  and  nefver 
more  concerned  himself  therewith. 

The  four  other  undertakers  were  advised  that  some  neighbour- 
ing lands  would  be  of  service  to  their  design;  upon  which,  in  April, 
1703,  they  purchased  the  manor  of  Porretshalls,  in  West  Thorock, 
of  the  Lady  Smith,  for  2550Z.,  and  in  February  following  purchased 
the  moiety  of  the  rectory  and  tithes  of  West  Thorock  for  1400Z.  of 
Sir  Charles  Tyrrell;  which  two  purchases  were  thought  useful  in 
the  undertaking,  and  were  made  in  the  names  of  the  four  under- 
takers, omitting  Craddock;  nor  did  it  appear  that  he  was  ever  con- 
sulted therein,  or  desired  to  contribute  to  the  purchase.  Craddock, 
the  father,  died,  leaving  the  defendant  Craddock,  the  son,  his  heir 
and  executor. 

The  plaintiff,  Sir  Bibye  Lake,  one  of  the  original  partners,  brought 
this  bill  against  the  rest  of  the  partners,  or  their  representatives, 
for  an  account  and  division  of  the  partnership  estate.  And  on  the 
first  coming  on  of  the  cause,  at  the  Rolls,  his  Honor  referred  it  to 
the  Master  to  state  a  case  between  the  parties,  for  the  judgment  of 
the  Court.  And  the  Master  having  made  his  report,  the  cause  was 
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thereupon  heard,  when  the  principal,  or  rather  the  only  question 
was,  whether  these  five  purchasers  having  made  this  purchase 
jointly,  so  as  to  become  in  law  joint  tenants,  the  same  should  sur- 
vive in  equity? 

Sir  Joseph  Jekyll,  M.  K.,  on  debate,  decreed  that  the  survivorship 
should  not  take  place;  for  that  the  payment  of  money  created  a 
trust  for  the  parties  advancing  the  same;  and  an  undertaking  upon 
the  hazard  of  profit  or  loss  was  in  the  nature  of  merchandising  (t), 
when  the  jus  accrescendi  is  never  allowed;  that  supposing  one  of 
the  partners  had  laid  out  the  whole  of  the  money,  and  had 
*  happened  to  die  first,  according  to  the  contrary  con-  [*219] 
struction,  he  must  have  lost  all,  which  would  have  been 
most  unjust  (u).  Wherefore,  it  was  decreed  that  these  five  pur- 
chasers were  tenants  in  common,  not  only  as  to  the  level  lands 
which  were  first  purchased,  but  also  with  respect  to  the  lands 
bought  afterwards  by  the  four  undertakers  of  the  Lady  Smith  and 
Sir  Charles  Tyrrell;  but  that  the  defendant  Craddock  ought  not  to 
have  the  benefit  of  this  tenancy  in  common,  unless  he  would  pay 
so  much  money  as  would  make  up  what  had  been  already  advanced 
by  his  father  equal  to  what  had  been  contributed  by  each  of  the  other 
partners,  together  with  interest  for  the  same  from  the  respective 
times  that  Craddock,  the  father,  ought  to  have  made  those  pay- 
ments; and  on  the  defendant  Craddock's  paying  the  same,  then  all 
the  said  lands  to  be  divided  into  five  parts,  the  defendant  Crad- 
dock to  have  one-fifth:  but,  on  default  of  payment,  the  defendant 
Craddock  to  be  excluded,  and  the  lands  to  be  divided  and  distribu- 
ted into  four  parts  among  the  four  other  partners. 

Argument  f 07^  the  Appellant] — From  this  decree  the  defendant 
Craddock  appealed  to  the  Lord  Chancellor  King,  insisting  that  he 
ought  either  to  receive  back  the  1025Z.,  which  it  was  admitted  his 
father  expended  in  tliis  undertaking,  or  to  be  allowed  to  come  in  for 
a  share  of  the  level  only,  and  not  to  be  bound  to  contribute  towards 
the  two  purchases  made  by  the  four  other  undertakers  of  the  Lady 
Smith  and  Sir  Charles  Tyrrell:  that  the  four  other  undertakers  had 
chosen  to  make  these  two  purchases  in  their  own  names  only,  by 
which  they  seemed  to  have  excluded  Craddock  from  all  concern 
therein,  and  of  which,  had  it  proved  never  so  beneficial  he  would 
have  had  no  means  of  forcing  them  to  admit  him  to  a  share  ;  and 

{t)  1  Inst.  182;  1  Vera.  217:  2  Lev.  188,  228. 

(m)  See  9  Ves.  549;  Dale  v.  Hamilton,  5  Hare,  385. 
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therefore,  now  that  it  had  turned  out  a  losing  bargain,  there  could 
be  no  reason  to  compel  him  to  bear  a  proportion  of  the  loss.  Be- 
sides, there  was  nothing  in  the  articles  empowering  the  partners,  or 
the  major  part  of  them,  to  buy  lands;  and,  by  the  same  reason  that 

they  would  oblige  Craddock  to  pay  his  share  towards  these 
[  *  220  ]  purchases,  they  might,  if  they  had  fancied  *  buying  half 

the  country,  have  compelled  him  to  contribute  to  that  also. 
That  it  was  difficult  to  conceive  how  the  uplands  thus  purchased, 
much  less  the  tithes,  could  be  of  any  use  in  the  undertaking;  though, 
as  to  the  charge  of  draining  the  level,  exclusive  of  the  two  purchases, 
the  defendant  Craddock  was  willing  to  advance  his  proportion. 

It  was,  moreover,  pretended,  that  the  decree  was  unreasonable, 
on  account  of  its  having  directed  that  the  defendant  Craddock,  in 
order  to  be  admitted  to  one-fifth,  should  pay  not  only  his  propor- 
tion of  those  two  purchases,  but  also  of  the  interest  of  the  purchase- 
money,  from  the  time  that  his  father  ought  to  have  made  these 
payments:  whereas  the  direction  ought  to  have  been,  that  an  account 
should  be  taken  of  the  profits  of  these  two  purchases,  which  profits 
might  have  amounted  to  as  much  as  the  interest,  or,  if  not  quite  so 
much,  yet  that  the  defendant  Craddock  ought  to  pay  no  more  to- 
wards such  interest  than  the  deficiency  of  th©  quantum  of  the  profits 
would  come  to. 

Argument  for  the  Respondent.'] — To  which  it  was  answered  by 
Mr.  Solicitor  Talbot  that,  as  the  defendant  Craddock's  father  and 
himself  had  for  so  long  a  time  (near  thirty  years)  relinquished  and 
abandoned  the  partnership,  and  in  regard  that  the  defendant  Crad- 
dock had  no  manner  of  right  thereto  but  through  the  indulgence  of 
a  court  of  equity  (it  being,  by  law,  a  joint  tenancy,  and  as  such, 
belonging  to  the  survivors),  it  was  a  favourable  decree  to  let  him  in 
upon  any  terms;  and  surely  the  terms  now  offered  him  must  appear 
reasonable,  viz.,  that  he  should,  upon  his  contributing  to  all  the 
expenses  that  had  been  contracted  and  incurred  by  reason  of  any 
purchases  or  otherwise,  in  the  prosecution  of  the  undertaking,  be 
admitted  to  one-fifth  of  the  partnership ;  that  had  the  defendant 
Craddock  brought  his  bill  for  the  benefit  of  such  undertaking,  he 
could  not  have  hoped  to  succeed  on  any  other  conditions:  that  it 
was  still  stronger  against  him,  in  that  he  now  seemed  to  decline 
meddling  with  the  undertaking,  so  that  here  was  rather  great  favour 

shown  him  than  any  hardship  imposed:  that  he  was  not 
•"  *  221  ]  absolutely  and  at  all  events  bound  by  this  *  decree  to  pay 
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his  proportion  towards  the  new  purchases,  but  had  it  in  his  elec- 
tion whether  he  would  do  it  or  no  :  that  as  to  the  interest  which 
was  required  of  him  previous  to  his  being  admitted  into  the  part- 
nership, it  was  reasonable  he  should  pay  it  for  his  default  in  not 
having  contributed  his  share  of  the  principal  before,  which  if  he 
had  done,  he  would  not  have  been  charged  with  the  interest;  and 
this  was  some  disadvantage  to  the  other  four  partners,  who  had 
been  deprived  of  their  arrear  of  interest  for  near  thirty-five  years  : 
that,  in  truth,  the  design  of  the  defendant  Craddock  appeared  to  be  to 
delay  matters,  and  to  defer  the  bringing  in  of  his  money  and  interest 
till  such  time  as  this  long  account  of  the  profits  should  be  taken, 
which  would  require  many  years  ;  and  that  if  the  defendant's 
share  of  the  profits  of  these  two  purchases  should  exceed  his  pro- 
portion of  the  interest,  the  surplus,  on  the  making  up  of  the  accounts, 
must  be  paid  him. 

For  these  reasons,  the  decree  of  the  Master  of  the  Eolls  was  af- 
firmed. 

Lord  Chancellor  King  (v)  said,  that  this  was  plainly  a  tenancy 
in  common  in  equity,  though  otherwise  at  law;  and  the  defendant 
Craddock  having  only  a  title  in  equity,  that  he  must  do  equity,  and 
that  this  was  equitable  in  all  its  branches;  for  he  had  his  election 
to  drop  all  claim,  or  to  take  it  on  the  same  foot  with  the  rest  of  the 
partners;  and  that  it  was  not  reasonable  that  he  should  be  let  into 
the  account  of  the  profits  or  loss  of  the  undertaking  until  he  had 
made  his  election. 


It  is  an  invariable  rule  at  law,  that,  when  purchasers  take  a  con- 
veyance to  themselves  and  their  heirs,  they  will  be  joint  tenants:  and, 
upon  the  death  of  one  of  them,  the  estate  will  go  to  the  survivor. 
See  Litt.  s.  280. 

The  same  rule  prevails  in  equity,  except  where  circumstances  exist 
from  which  the  rule  of  law  is  controlled  by  the  presumed  intention 
of  the  parties.  Thus,  as  is  laid  down  by  Sir  Joseph  Jekyll 
in  Lake  v.  Gibson,  where  two  or  more  *  purchase  lands  and  [  *  222] 
advance  the  purchase-money  in  equal  proportions,  and  take 
a  conveyance  to  them  and  their  heirs,  they  will  be  held  joint  tenants 
in  equity  as  well  as  at  law,  upon  this  principle,  that  it  may  be  pre- 
sumed they  intended  to  purchase  jointly  the  chance  of  survivorship. 
The  rule  of  law,  therefore,  not  being  repugnant  to  the  presumed  in- 

{v)  This  judgment  is  from- Sug,  V.  &  P.  903,  11th  edit.,  and  is  there  stated  to 
have  been  taken  from  imprinted  MS. 
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tention  of  the  parties,  will  be  followed  in  equity.  See  Taylor  v. 
Fleming^  cited  in  York  v.  Eaton,  Freem.  23;  Rigden  v.  Vallier,  3 
Atk  735;  S.  C,  2  Ves.  258;  Rea  v.  Williams,  Sugd.  V.  &  P  ,  App. 
No.  xxi.,  11th  ed.  See  Rex  v.  Williarns,  Bunb.  342;  Harris  v.  Fer- 
gusson,  16  Sim.  308;  Robinson  v.  Preston,  4  K.  &  J.  505.  [Ensley 
V.  Ballentine,  4  Humph.  233;  Bank  of  America  v.  Pollock,  4  Edw. 
Ch.  415;  Campbell  v.  Drake,  4  Ired.  Eq.  94.] 

Upon  the  &ame  principle,  where  persons  have  entered  into  a  joint 
contract  for  the  purchase  of  an  estate  to  them  and  their  heirs,  and 
have  paid  or  contracted  to  pay  the  purchase-money  in  equal  propcr- 
tions,  a  court  ef  equity  will  not,  upon  the  death  of  one  of  them,  de- 
cree a  conveyance  to  the  survivor  and  the  heirs  of  the  deceased  pur- 
chaser as  tenants  in  common;  for  if  both  parties  to  the  contract  con- 
tribute equally  towards  the  purchase-money,  the  surviving  purchaser 
will  be  solely  entitled  to  the  benefit  of  the  contract,  and  to  have  a 
conveyance  of  the  estate  decreed  to  himself  alone.  [It  is  a  familiar 
doctrine  of  the  common  law  that  joint  ownership  of  either  real  or 
personal  property,  when  of  the  intimate  sort,  termed  joint  tenancy, 
is  not  severed  by  death;  but  when  one  of  the  owners  dies,  his  inter- 
est goes  to  the  survivor  or  survivors  and  nothing  to  the  heir  or  ad- 
ministrators until  the  death  of  the  last  joint  owner,  then  all  vests 
in  the  latter's  heir  or  administrators:  4  Kent's  Com.  360,  2  Blks. 
Com.  184, 183,  399.]  See  Aveling  v.  Knipe,  19  Ves.  441,  where  Sir  W. 
Grant,  M.  R.,  observed  that  a  doubt  had  been  suggested  whether  a 
court  of  equity  would  in  any  case  execute  such  an  agreement  by  a 
conveyance  in  joint-tenancy.  "  It  would  not,"  observed  his  Honor, 
"  if  there  were  any  circumstances  from  which  it  could  be  collected 
that  a  joint-tenancy  was  not  in  contemplation;  but  I  have  no  con- 
ception that  it  is  of  course  upon  a  controversy  between  two  purchasers 
to  depart  from  the  letter  of  the  agreement,  and  decree  them  to  be 
tenants  in  common."     And  see  Davis  v.  Symonds,  1  Cox.  402. 

In  equity,  however,  there  is  a  strong  leaning  against  joint-tenancy; 
and  whenever  circumstances  occur  from  which  it  can  reasonably  be 
implied  that  a  tenancy  in  common  was  intended,  a  Court  of  equity 
will  hold  the  survivors  of  joint  purchasers  trustees  of  the  legal  estate 
for  the  representatives  of  the  deceased  purchaser.  [Courts  of  equity 
sometimes  treat  joint  contracts  as  several  and  thus  transmit  a  right 
or  obligation  to  the  administrator  of  the  deceased  party:  1  Story's 
Eq.  sec.  162,  164;  Mowry  v.  Adams,  14  Mass.  327;  Gere  z;.  Clark,  6 
Hill(N.  Y.)  350.J 

In  Lake  v.  Gibson,  Sir  Joseph  Jekyll  lays  it  down  as  a  general 
rule,  that,  where  two  or  more  purchase  lands  and  advance  the  pur- 
chase-money in  unequal  proportions,  and  this  appears  on  the  deed 
itself,  this  makes  them  in  the  nature  of  partners,  and,  however  the 
legal  estate  may  survive,  yet  the  survivor  will  be  considered  in  equity 
but  as  a  trustee  for  the  other,  in  proportion  to  the  sums  advanced 
by  each  of  them.  See  also  Rigden  v.  Vallier,  3  Atk.  735;  S.  C, 
2  Ves.  258.  The  soundness  of  the  distinction  between  equal 
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and  unequa  advances  is  doubted  by  Mr.  *  Vesey,  in  a  note  [  *  223  "| 
to  Jackson  v.  Jackson,  9  Ves.  597.     But  it  has  been  sup- 
j  ported  by  Lord  St.  Leonards,  see  Sugd.  V.  &  P.  902,  11th  ed. ;  14tli 
edit.  698.     Sed  vide  Harris  v.  Fergusson,  16  Sim.  308.     Explained, 
however,  in  Robinson  v.  Preston,  4  K  &  J.  515. 

It  will  be  observed,  that  Sir  Joseph  Jekyll  qualifies  the  general 
rule  laid  down  in  the  principal  case  of  Lake  v.  Gibson  by  the  words 
"and  this  appears  upon  the  deed  itself."  Lord  Hardincke,  however, 
lays  down  the  same  rule  without  this  qualification:  Rigden  v.  Vallier, 

3  Atk.  735;  2  Ves.  258;  and  see  Harrison  v.  Barton,  1  J.  &  H.  293; 
Hill  V.  Hill,  8  L  R  Eq.  140. 

The  circumstances,  however,  attending  a  purchase  in  the  names 
of  two  persons  advancing  the  purchase-moneys  in  equal  proportions, 
may  show  an  intention  that  the  parties  should  hold  as  tenants  in 
common.  See  Robinson  v.  Preston,  4  K.  &  J.  505.  But  see  and 
consider  Bone  v.  Pollard,  24  Beav.  283.  [A.  tenant  in  common  can- 
not make  a  profit  at  the  expense  of  his  co-tenant :  DufF  v.  Wilson,  22 
P.  F.  Smith,  442;  Edmund's  Appeal,  18  P.  F.  Smith,  24.] 

And  it  seems  that  parol  evidence  of  subsequent  dealings,  as  well 
as  of  surrounding  circumstances,  is  admissible  on  a  purchase  by  two 
persons  contributing  equally  to  the  cost  of  it,  to  prove  an  intention 
to  hold  in  severalty  (Harrison  v.  Barton,  1  J.  &  H.  287);  but  it 
seems  that  parol  evidence  of  statements  of  intention  is  not  admis- 
sible.— lb.     But  see  Devoy  v.  Devoy,  3  Sm.  &  G.  403. 

Again,  where  money  is  advanced  by  persons,  either  in  equal  or 
unequal  shares,  who  take  a  mortgage  to  themselves  jointly,  although 
the  debt  and  security  will  at  law  belong  to  the  survivor,  in  equity 
there  will  be  a  tenancy  in  common,  the  survivor  being  a  trustee  for 
the  personal  representatives  of  the  deceased  mortgagees :  Petty  v. 
Sty  ward,  1  Ch.  Rep.  31  Eq.  Ca.  Ab.  290;  Rigden  v.  Vallier,  2  Ves. 
258.  For  "equity  says  it  could  not  be  the  intention  that  the  inte- 
rest should  survive.  Though  they  take  a  joint  Security,  each  means 
to  lend  his  own  and  to  take  back  his  own:"  Per  Lord  Alvanley,  M. 
R,  in  Morley  v.  Bird,  3  Ves.  631;  Vickers  v.  Cowell,  1  Beav.  529  ; 
overruling  Brazier  v.  Hudson,  9  Sim.  1 ;  and  see  Robinson  v.  Preston, 

4  K.  &  J.  505,  511.  [The  Courts  lay  hold  of  every  circumstance  to 
defeat  joint  tenancy  and  convert  it  into  tenancy  in  common:  Brother 
V.  Porter,  6  B.  Mon.  106;  Tompkins  v.  Mitchell,  2  Rand.  428; 
Barribeau  v.  Brant,  17  How.  43.] 

The  personal  representatives  of  the  deceased  mortgagees  were 
therefore  necessary  parties  to  a  bill  of  foreclosure  or  redemption 
(Vickers  v.  Cowell,  1  Beav.  529);  and  although  the  entire  legal 
estate  was  in  the  survivor,  they  were  necessary  parties  to  a  recon- 
veyance, in  order  that  they  might  give  a  valid  discharge  for  their 
share  of  the  mortgage-money:     Carth.  16. 

Hence  it  became  usual,  where  trustees  advanced  money  on  mort- 
gage, to  insert  a  declaration,  that,  if  one  of  the  mortgagees  died 
before  the  money  was  paid  oft,  the  receipt  of  the  survivor  should 
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[  *  224]  be  *  a  sufficient  discharge;  and  that  the  concurrence 
of  the  personal  representative  of  the  deceased  mortgagee 
should  not  be  requisite.  [If  when  two  tenants  in  common  of  a 
joint  mortgage  term,  purchase  the  equity  of  redemption,  or  several 
engage  in  a  joint  undertaking  or  partnership,  or  trade  or  specula- 
tion, or  several  purchase  an  estate  and  pay  for  it  equally,  but  one 
improves  the  estate  at  his  own  cost,  equity  will  construe  them  to  be 
tenants  in  common  and  not  joint  tenants:  Pugh  v.  Currie,  5  Ala. 
446  ;  Kinsley  v.  Abbott,  19  Me.  430.] 

And  if  the  securities  were  acted  upon  by  the  mortgagees  this  pro- 
viso is  binding  on  them  though  they  do  not  execute  the  mortgage 
deed  :  Fish.  Mortg.  743,  4th  ed. 

These  objects  are  now  effected  by  the  61st  section  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  which 
enacts  that  (1)  where  in  a  mortgage  or  an  obligation  for  payment 
of  money,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation,  the 
sum,  or  any  part  of  the  sum  advanced  or  owing  is  expressed  to  be 
advanced  by  or  owing  to  more  persons  than  one  out  of  money,  or  as 
money  belonging  to  them  on  a  joint  account,  or  a  mortgage,  or  such 
an  obligation,  or  such  a  transfer  is  made  to  more  persons  than  one, 
jointly,  and  not  in  shares,  the  mortgage  money,  or  other  money,  or 
money's  worth  for  the  time  being  due  to  those  persons  on  the  mort- 
gage or  obligation,  shall  be  deemed  to  be  and  remain  mone}^  or 
money's  worth  belonging  to  those  persons  on  a  joint  account  as, 
between  them  and  the  mortgagor  or  obligor  ;  and  the  receipt  in 
writing  of  the  survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete  discharge 
for  all  money  or  money's  worth  for  the  time  being  due,  notwith- 
standing any  notice  to  the  payer  of  a  severance  of  the  joint  account. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage,  or  obligation,  or  transfer,  and 
shall  have  effect  subject  to  the  terms  of  the  mortgage,  or  obligation, 
or  transfer,  and  to  the  provisions  therein  contained. 

(3)  This  section  applies  only  to  a  mortgage  or  obligation  or 
transfer  made  after  the  commencement  (from  and  immediately  after 
the  31st  December,  1881)  of  this  Act. 

If  joint  mortgagees  purchase  or  foreclose  the  equity  of  redemp- 
tion, they  will  be  held,  in  equity,  tenants  in  common,  "because  their 
intent  is  presumed  to  be  so  :"  Rigden  v.  Vallier,  2  Ves.  258.  See 
also  Edwards  v.  Fashion,  Prec.  Ch.  332  ;  Aveliyig  v.  Knipe,  19  Ves. 
444  ;  and  the  comments  therein  of  Sir  Wm.  Grant,  M.  K.,  on 
Edwards  v.  Fashion. 

Although  payment  of  a  bond  debt  to  one  of  two  trustees  form- 
erly bound  hoth  at  law  (Husband  v.  Davis,  10  C  B.  645),  in  case 
of  a  mortgage  to  two  a  payment  to  one  would  not  discharge  the 
estate  in  equity  :  Hall  v.  Franck,  11  Beav.  519  ;  Wigglesworth  v. 
Wigglesworth,  16  Beav.  269  ;  Matson  v.  Dennis,  4  De  G.  J.  &  Sm. 
345-  reversing  J6.  12  W.  R.  (V.-C.  S.)  596;  and  now  under  the 
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Judicature  Act  (36  &  37  Vict.  c.  66,  s.  25,  subs.   11)  the  equitable 
rule  will  prevail. 

*  Another  rule  laid  down  by  the  Master  of  the  Kolls  in  [  *  225  ] 
Lake  v.  Gibson  is,  that,  in  all  cases  of  a  joint  undertaking 
or  partnership,  either  in  trade  or  in  any  other  dealing,  two  or  more 
persons  who  make  a  joint  purchase  will  be  considered  in  equity  as 
tenants  in  common,  or  the  survivors  as  trustees  for  the  representa- 
tives of  those  who  are  dead.  This  was  the  ground  of  the  decision 
in  Lake  v.  Gibson,  or  Lake  v.  Craddock,  which  shows  that  a  joint 
speculation  in  improving  land,  on  a  hazard  of  protit  and  loss,  is 
treated  in  a  court  of  equity,  as  in  the  nature  of  merchandise,  and 
the  jus  accrescendi  is  not  allowed.  See  In  re  Thomas  Ryan,  3  I.  R. 
Eq.  222,  232. 

In  favour  of  merchandise  it  is  well  known  that  an  exception  to 
the  rule  of  survivorship  has  been  long  established.  It  is  thus  stat- 
ed in  Co.  Litt.  182,  a: — "  An  exception  is  to  be  made  of  two  joint 
merchants:  for  the  wares,  merchandises,  debts,  or  duties  tbat  they 
have  as  joint  merchants  or  partners  shall  not  survive,  but  shall  go 
to  the  executors  of  him  that  deceaseth;  and  this  is  per  legem  mer- 
catoriam,  which  (as  hath  been  said)  is  part  of  the  laws  of  this  realm, 
for  the  advancement  and  continuance  of  commerce  and  trade,  which 
is  pro  bono  publico ;  for  the  rule  is  that  jus  accrescendi  inter  mer- 
catores  pro  beneficio  commercii  locum  non  habeV^  And  see  Nelson 
V.  Bealby,  30  Beav.  472;  S.  C,  affirmed  4  De  G.  F.  &  J.  321;  Am- 
bler V.  Bolton,  14  L.  R.  Eq.  427;  W  Clean  v.  Kennard,  9  L.  R.  Ch. 
App.  336. 

The  exception  in  favour  of  merchants  was  afterwards  extended 
to  all  traders;  and  courts  of  equity  as  before  mentioned  have  ex- 
tended it  to  the  analogous  cases  of  real  property  purchased  for  a 
joint  undertaking  or  partnership  in  trade,  or  in  any  other  dealing. 
It  has  been  remarked  by  Sir  James  Wigram,  V.-C,  that  the  conse- 
quences of  the  admission  of  the  partnership  contract  were  carried 
to  a  great  length  in  Lake  v.  Craddock;  "  for  one  of  the  five  original 
contractors,"  observed  his  Honor,  "who  had  retired  for  nearly 
thirty  years,  was  held  bound  by  a  subsequent  contract,  made  by  the 
other  four,  for  the  purchase  of  other  lands  in  aid  of  the  original  de- 
sign;" 5  Hare,  384. 

Upon  the  same  principle  it  has  been  held  with  some  conflict  of 
opinion,  that  if  two  persons  take  a  lease  of  land  for  the  purpose  of 
farming  it  in  partnership,  at  any  rate  where  the  lease  is  merely  ac- 
cessory to  the  partnership,  the  partners  will  be  considered  in  equity 
as  tenants  in  common  not  only  of  the  stock  of  the  farm  but  of  the 
lease,  and  the  survivor  of  the  two  consequently  would  be  trustee  for 
the  personal  representatives  of  the  deceased  partner.  See  Jeffereys 
V.  Small,  1  Vern.  217.  There  two  persons  having  jointly 
*^  stocked  a  farm,  and  occupied  it  as  joint  tenants,  the  bill  [  *  226  ] 
was  to  be  relieved  against  survivorship,  one  of  them  be- 
ing dead,  Lord  Keeper  North  was  clearly  of  opinion  that  the  plain- 
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tiff  ought  to  bo  relieved,  and  said  that,  if  the  farm  had  been  taken 
jointly  by  thorn,  and  proved  a  good  bargain,  then  the  survivor  should 
have  the  benefit  of  it;  but  as  to  a  stock  employed  in  the  way  of  trade, 
that  should  in  no  case  survive.  That  the  custom  of  merchants  was 
extended  to  all  traders,  to  exclude  survivorship:  and  though  it  was 
common  for  traders  in  articles  of  co-partnership  to  provide  against 
survivorship,  yet  that  was  more  than  was  necessary,  and  he  said,  he 
took  the  distinction  to  be,  where  two  became  joint  tenants,  or  jointly 
interested  in  a  thing  by  way  of  gift  or  the  like,  there  the  same  shall 
be  subject  to  all  the  consequences  of  law;  but  as  to  a  joint  under- 
taking in  the  way  of  trade  or  the  like,  it  is  otherwise;  and  decreed 
for  the  plaintiff  accordingly. 

Lord -E^Zc^on,  in  commenting  upon  this  case,  observed: — ''^  Jeffer- 
eys  V.  Small  has  been  approved,  with  some  distinctions,  in  subse- 
quent cases.  It  was  held,  in  that  case,  that,  if  two  take  a  lease  of  a 
farm  jointly,  the  lease  shall  survive,  but  the  stocks  on  the  farm, 
though  occupied  jointly,  shall  not  survive.  I  have  a  note  of  my 
own  of  a  case  of  Elliot  v.  Brown,  upon  the  25th  of  July,  1791,  in 
which  another  distinction  was  made  by  Lord  Thurloiv,  that  the  law, 
with  reference  to  the  stock,  would  be  the  same  as  to  lease  provided 
the  lease  was  taken  onlij  upon  the  same  purpose  as  the  stock,  and  the 
lease  was  only  the  substratum;  and  Lake  v.  Gibson  was  referred  to. 
The  observation  upon  that  was,  that  the  purchase  of  the  land  was 
made  to  the  intent  that  they  might  become  partners  in  the  improve- 
ment; that  it  was  only  the  substratum  for  an  adventure,  in  the  pro- 
tits  of  which  it  was  previously  intended  they  should  be  concerned: 
Jackson  v.  Jackson,  9  Ves.  596.  In  Elliot  v.  Brown  (since reported, 
3  Swanst.  489),  there  was  a  lease  of  a  farm  to  two  partners;  one 
partner  dying,  the  other  agreed  to  a  division  of  stock  with  the  rep- 
resentatives of  the  deceased  partner,  but  insisted  on  holding  the 
lease  by  survivorship;  Lord  Thurloic,  however,  thought  the  lease 
was  accessory  to  the  trade  in  which  the  parties  were  embarked,  and 
granted  an  injunction  to  restrain  the  surviviilg  partner  from  pro- 
ceeding by  ejectment  to  obtain  possession  of  the  farm."  From 
Lord  Colchester's  MSS.     See  also  1  Vern.  217,  n.  (3). 

So,  where  two  persons  took  a  building  lease,  and  laid  out  money 
in  erecting  houses.  Lord  Thurlow  held  them  to  be  partners  in  re- 
spect of  this  property;  and  the  survivor  was  decreed  to  be 
[  *  227  ]  a  trustee  of  a  moiety  for  the  representatives  of  *  the  de- 
ceased partner.  " Though," ,  observed  his  Lordship,  "if 
two  persons  take  a  farm,  the  lease  will  survive,  yet  has  it  not  been 
determined  that,  if  they  lay  out  money  jointly  upon  it,  that  turns 
round  the  estate  at  law,  and  makes  it  equitable  ?  I  allude  to  the 
case  of  a  joint  lease  taken  or  a  fee  purchased  to  carry  on  a  joint 
trade;  the  object  being  to  carry  on  the  trade,  the  Court  thought  it 
would  convert  the  joint  property  for  the  purposes  of  trade,  and 
making  a  common  advantage.  I  am  now  clearly  of  opinion,  that, 
if  partners  purchase  leasehold  or  freehold  to  carry  on  trade,  that 
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will  carry  with  it  all  those  circumstances."     Lyster  v.  Dolland,  1 
Ves.  Jun.  431.     See  also  Cratvshay  v.  Maiile,  1  Swanst.  508. 

A  deceased  partner,  may,  however,  have  so  conducted  himself  by 
repudiating  a  contract,  as  for  instance,  a  lease  of  ground  for  a 
building  speculation,  as  to  preclude  his  executors  from  claiming  a 
share  in  the  lease:  Reilly  v.  Walsh,  11  Ir.  Eq.  Rep.  22.  And  see 
Nonvay  v.  Roive,  19  Ves.  143;  Clements  v.  Hall,  24  Beav.  333. 

And  though  the  conveyance  of  real  estate  be  taken  in  the  name 
of  one  of  the  partners,  if  it  has  been  purchased  with  partnership 
funds,  it  will  be  part  of  the  partnership  property :  Smith  v.  Smith, 
5  Ves.  193;  Clegg  v.  Fishwick,  1  Mac.  &  G.  294.  And  see  Titbits 
V.  Phillips,  10  Hare,  355. 

The  question  whether  property  purchased  with  partnership  assets 
is  the  joint  or  separate  property  of  the  partners  depends  upon  the 
circumstances  under  which  and  the  purposes  for  which  it  was 
bought.  Thus,  in  the  Bank  of  England  Case,  3  De  G.  F.  &  Jo. 
645,  one  of  two  partners  carrying  on  the  business  of  leather  factor 
bought  lands  for  the  purpose  of  erecting  a  residence  on  part  of  it, 
and  selling  the  remainder  to  a  railway  company.  He  offered  a 
share  to  his  partner,  who  was  also  desirous  of  building  a  house  oat 
of  town  for  hi^residence.  The  offer  was  accepted,  and  the  purchase 
money  paid  out  of  the  partnership  assets;  but  the  conveyance  was 
to  the  partners  in  separate  moieties,  each  of  which  was  conveyed  to 
the  usual  uses  to  bar  dower,  The  partners  at  their  individual  ex- 
pense built  houses  upon  portions  of  the  land  set  apart  for  the  pur- 
pose, but  the  other  expenses  relating  to  the  land  were  paid  out  of 
the  partnership  assets.  It  was  held  by  the  Lords  Justices  that  the 
whole  of  the  land  constituted  joint  estate.  "  Questions  of  this 
nature,"  said  Lord  Justice  Turner,  "  depend,  as  I  apprehend,  gen- 
erally, if  not  universally,  upon  the  circumstances.  It  cannot,  I 
think,  be  laid  down  as  an  universal  rule,  that  when  lands  are  bought 
by  partners  in  trade,  and  are  paid  for  out  of  the  partner- 
ship assets,  they  of  necessity  become  part  of  the  *  joint  [  *  228  ] 
estate  of  the  partners.  There  are  different  purposes  for 
which  the  lands  may  have  been  bought.  They  may  have  been 
bought  for  the  purpose  of  being  used  and  employed  in  the  trade, 
but  for  the  purpose  of  a  mere  speculation  on  account  of  the  part- 
nership, fori  know  nothing  which  can  prevent  partners  from  specu- 
lating in  land,  if  they  think  proper  to  do  so,  as  freely  as  they  may 
speculate  in  mere  articles  of  commerce,  though  foreign  to  their  trade. 
Again,  they  may  have  been  bought  without  reference  to  the  pur- 
poses of  the  trade  or  the  benefit  of  the  partnership,  with  the  inten- 
tion of  withdrawing  from  the  trade  the  amount  employed  in  the 
purchase,  and  converting  that  amount  into  separate  property  of  the 
partners,  or  they  may  have  been  bought  on  account  of  one  or  more 
of  the  partners,  he  or  they  becoming  debtors  to  the  partnership  for 
the  amount  laid  out  in  the  purchase.  The  form  of  the  conveyance 
in  these  cases  does  not  settle  the  question,  for  in  whatever  form  the 
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conveyance  maybe,  there  may  be  a  trust  of  the  land  "which  may  follow 
the  money,  liable,  however,  rs  other  trusts  are,  to  be  rebutted  by 
evidence.  Where  land  purchased  is  not  merely  paid  for  out  of  the 
partnership  assets,  but  is  bought  for  the  purpose  of  being  used  and 
employed  in  the  partnership  trade,  it  is  scarcely  possible  to 
conceive  a  case  in  which  there  could  be  sufficient  evidence  to  rebut 
the  trust,  and  accordingly  in  these  cases  we  find  the  decisions  almost 
if  not  entirely  uniform — that  the  purchased  land  forms  part  of  the 
joint  estate  of  the  partnership;  but  where  the  land  is  not  purchased 
for  those  purposes,  the  question  becomes  more  open,  and  we  have 
to  consider  whether  the  circumstances  attending  the  purchase  show 
that  it  was  made  on  account  of  the  partnership,  or  of  any  one  or 
more  of  them  individually,  in  whose  name  the  land  may  have  been 
bought^  ...  I  am  of  opinion  that,  looking  at  the  case  with 
reference  to  the  whole  of  the  estate,  this  purchase  must  be  taken  to 
have  been  made  by  way  of  speculation  on  account  of  the  partner- 
ship, and  that  the  petition  of  the  Bank  of  England  accordingly  fails, 
and  must  be  dismissed." 

Where  property  is  not  purchased  by  persons  for  partnership  pur- 
poses, but  is  devised  to  them  as  joint  tenants,  although  they  make 
use  of  it  for  partnership  purposes,  they  will  not  be  held  tenants  in 
common  in  equity,  unless  by  express  agreement,  or  by  their  course 
of  dealing  with  it  for  a  long  period,  it  may  be  inferred  that  they 
meant  to  sever  the  joint  tenancy.  Jackson  v.  Jackson,  9  Yes.  591. 
See  also  Brown  v.  Oakshot,  24  Beav.  254;    Ward  v.  Ward,  6  L.  R. 

Ch.  App.  789.  So  in  Morris  v.  Barrett,  3  Y.  &  J.  384,  in 
[  *  229  ]  the  Exchequer,  a  testator  devised  and  *  bequeathed  the 

residue  of  his  real  and  personal  estate  to  his  two  sons, 
their  heirs,  executors,  and  administrators.  The  two  sons,  after 
their  fathers  death,  during  the  period  of  twenty  years,  carried  on 
the  business  of  farmers  with  such  estate,  and  kept  the  monies  aris- 
ing therefrom  in  one  common  stock,  and,  with  part  of  such  moneys, 
purchased  other  estates  in  the  name  of  one  of  them,  but  never  in 
any  manner  entered  into  any  agreement  respecting  such  farming 
business,  or  ever  accounted  with  each  other.  One  of  the  brothers 
died;  and  upon  a  bill  being  filed  by  the  legatees  and  persons  bene- 
ficially entitled  under  his  will,  it  was  admitted,  by  the  counsel  of 
the  surviving  brother,  that  the  estates  purchased  with  the  profits  of 
the  business  and  the  partnership  stock  were  held  by  the  brothers 
as  tenants  in  common,  but  they  contended  that  the  leasehold  estates 
and  the  personal  estate  which  the  father  bequeathed  to  them  were 
held  by  them  as  joint  tenants;  that  where  real  estates  conveyed  to 
persons  as  joint  tenants,  had  been  adjudged  to  have  been  held  by 
them  as  tenants  in  common,  the  estates  had  been  purchased  ex- 
pressly for  the  purpose  of  a  partnership,  or  for  a  joint  speculation, 
as  in  Lake  v.  Craddock,  and  that  no  case  could  be  cited  in  which 
real  estate  devised  had  been  converted  from  an  estate  in  joint  ten- 
ancy to  a  tenancy  in  common:  Alexander,  C.   B.,  held  that  the 
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brothers  remained  joint  tenants  of  all  the  property  that  passed  by 
the  will  of  their  father,  but  were  tenants  in  common  of  the  after- 
purchased  lands. 

A  partnership  agreement  between  A^  &  B.  that  they  should  be 
jointly  interested  in  a  speculation  for  buying,  improving  for  sale, 
and  selling  lands,  may  be  proved  without  being  evidenced  by  any 
writing  signed  by,  or  by  the  authority  of,  the  party  to  be  charged 
therewith,  within  the  Statute  of  Frauds;  and  such  an  agreement 
being  proved,  A.  or  B.  may  establish  his  interest  in  the  land,  the 
subject  of  the  partnership,  without  such  interest  being  evidenced 
by  any  such  writing.  See  Dale  v.  Hamilton,  5  Hare,  369;  S.  C,  2 
Ph.  266;  and  Darby  v.  Darby,  3  Drew.  495;  but  see  and  consider 
Caddick  v.  Skidmore,  2  De  G.  &  Jo,  52;  Smith  v.  Matthews,  3  De 
G.  F.  «&  Jo.  139,  151. 

Conversion  of  real  estate  held  by  partners  for  partnership  pur- 
poses.^— Where  partners  hold  real  estate  for  partnership  purposes, 
a  question  arises,  which  was  not  decided  in  Lake  v.  Gibson,  and 
Lake  v.  Craddock  (in  which  case  the  defendant  Craddock,  it  will  be 
observed,  was  both  heir-at-law  and  executor  of  his  father),  whether 
the  real  estate  is  not,  even  in  the  absence  of  any  expressed 
*  intention  of  the  partners,  so  absolutely  converted  into  [  *  230  ] 
personalty  as  to  be  held  by  the  surviving  partners,  not  in 
trust  for  the  heir-at-law,  but  for  the  personal  representatives,  of  the 
deceased  partner. 

It  is  clearly  settled,  that  where  real  estate  is  purchased  with  part- 
nership capital,  for  the  purposes  of  partnership  trade,  it  will,  in  the 
absence  of  any  express  agreement,  be  considered  as  absolutely  con- 
verted into  personalty;  and,  upon  the  death  of  one  of  the  partners, 
his  share  will  not  go  to  his  heir-at-law,  nor  be  liable  to  dower,  but 
will  belong  to  his  personal  representatives.  See  Townsend  v.  De- 
vanes,  1  Mont  on  Partnership,  Append.  97;  1  Rop.  H.  &  W.,  Jac. 
ed.  p.  346;  Selkrig  v.  Davies,  2  Dow  231.  So,  in  Phillips  v.  Phil- 
lips, 1  My.  &  K.  649,  Sir  J.  Leach,  M.  E.,  held,  that  freehold  and 
copyhold  public  houses,  purchased  with  partnership  capital,  and 
conveyed  to  the  two  partners  and  their  heirs,  for  the  purposes  of  the 
partnership  trade,  were  to  be  considered  as  personal  estate  generally, 
and  not  only  for  the  payment  of  the  partnership  debts.  "  I  con- 
fess," observed  his  Honor,  *'I  have  for  some  years,  notwithstanding 
older  authorities,  considered  it  to  be  settled  that  all  property,  what- 
ever might  be  its  nature,  purchased  with  partnership  capital  for  the 
purposes  of  the  partnership  trade,  continued  to  be  partnership  capi- 
tal, and  to  have,  to  every  intent,  the  quality  of  personal  estate;  and 
in  the  case  of  Fereday  v.  Wightwick,  1  Russ.  &  My.  45,  I  had  no 
intention  to  confine  the  principle  to  the  payment  of  the  partnership 
demands.  Lord  Eldon  has  certainly,  upon  several  occasions,  ex- 
pressed such  an  opinion.  The  case  of  Townsend  v.  Devaynes  is  a 
clear  decision  to  that  effect,  and  general  convenience  requires  that 
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this  principle  should  be  adhered  to."  This  decision  has  been  fol- 
lowed in  Broom  v.  Broom,  3  My.  &  K.  443 ;  Morris  v.  Kearsley,  2  Y. 
&  C.  Excheq.  Ca.  140;  Bligh  v.  Brent,  2  Y.  &  C.  Excheq.  Ca.  268; 
Houghton  Y.  Houghton.,  11  Sim.  491.  In  re  Thomas  Ryan,  3  I.  E-. 
Eq.  232. 

It  has,  however,  been  held  in  some  cases  that  where  real  estate 
belonged  to  the  partners  at  the  time  of  their  entering  into  partner- 
ship, or  has  been  subsequently  acquired  by  them  out  of  their  own 
private  moneys,  or  by  gift,  conversion  will  not,  unless  by  express 
agreement,  take  place,  although  the  real  estate  has  been  used  for 
the  partnership  purposes  in  trade.  *  See  Thornton  v.  Dixon,  3  Bro. 
C  C.  199;  Balmain  v.  Shore,  9  Ves.  500:  Cookson  v.  Cookson,  8 
Sim.  529;  Bisset  on  Partnership,  50. 
In  more  recent  cases,proceeding  upon  a  broader  principle,it  has  been 

laid  down  that  where  real  property  has  been  substantially  in- 
[  *  231  ]  volved  in  a  business  in  trade,  *it  is  part  of  the  partnership 

property,  and  therefore  personal  estate,  and  that  it  is  im- 
material how  it  rnay  have  been  acquired  by  the  partners,  whether 
by  descent  or  devise.  See  Waterer  v.  Waterer,  15  L.  R.  Eq.  402. 
There  J.  Waterer  was  seised  of  real  estate,  upon  part  of  which  he 
carried  on  the  business  of  a  nurseryman,  under  the  name  of  J. 
Waterer  &  Sons.  He  was  assisted  by  his  three  sons  in  his  busi- 
ness, but  they  were  not  in  reality  partners.  J.  Waterer  having  con- 
tracted for  the  purchase  of  a  house  and  farm  for  the  purpose  of  his 
business,  died  on  the  2nd  November,  1868,  having  by  his  will  de- 
vised his  real  estate,  and  his  residuary  personal  estate  to  his  three 
sons  as  tenants  in  common.  After  his  death,  the  contract  for  the 
purchase  of  the  farm  was  carried  into  effect  by  his  three  sons,  to 
whom  the  land  was  conveyed  as  tenants  in  common.  For  a  short 
time  the  business  was  carried  on  by  the  three  sons  under  the  same 
style  as  before.  It  appears  that  the  residuary  real  and  personal 
estate  of  the  testator  (except  invested  property)  was  employed  in 
the  business.  In  April,  1869,  Michael,  one  of  the  sons,  retired  from 
the  partnership,  and  the  two  others  purchased  his  one- third  share 
in  the  residuary  and  real  estate,  and  of  the  good- will  in  the  busi- 
ness, for  a  sum  which  was  paid  for  partly  out  of  the  estate,  and 
partly  out  of  moneys  borrowed  on  the  land.  The  two  continuing 
partners  carried  on  the  business  of  nurserymen  under  the  old  style, 
upon  the  same  land  as  their  father,  and  also  on  the  purchased  land. 
The  share  of  Michael  was  purchased  only  in  order  to  enable  the 
other  two  brothers  to  carry  on  the  business..  On  the  4th  of  Octo- 
ber, 1871,  one  of  the  partners  died  intestate,  leaving  a  widow  and 
children.  It  was  held  by  James,  L.  J.,  sitting  for  Wickens,  Y.-C, 
that  both  the  devised  and  the  purchased  land  employed  in  the  busi- 
ness was  converted  into  personalty.  "I  am  of  opinion,"  said  his 
Lordship,  "that  this  case  is  governed  by  that  class  of  cases  in  which 
Lord  Eldon  said  that  where  property  became  involved  in  partner- 
ship dealings,  it  must  be  regarded  as  partnership  property.  It 
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seems  to  me  immaterial  how  it  may  have  been  acquired  by  the  two 
surviving  partners,  whether  by  descent  or  devise,  if,  in  fact,  it  was 
substantially  involved  in  the  business.  If  instead  of  Michael  sell- 
ing his  undivided  third  part,  there  had  been  a  partition  beforehand, 
and  then  a  purchase  by  the  other  partners  of  his  allotment,  it  would 
have  been  impossible  to  say  thai  the  freehold  so  bought  to  carry  on 
the  business  was  not  within  the  authorities.  They  buy  it,  not  as 
an  undivided  third  only,  but  in  one  lump,  for  one  lump 
sum,  including  the  good-will,  *  therefore  it  was,  in  fact,  a  [  *  232  ] 
purchase  of  land  and  business  altogether,  by  the  continu- 
ing partners  jointly,  for  the  purpose  of  the  business.  Under  those 
circumstances,  I  think  they  must  each  be  deemed  to  have  irrevoca- 
bly appropriated  each  of  them  his  share  in  the  land  to  the  partner- 
ship purposes.  A  nursery  gardener's  business  is  probably  one 
above  all  others  where  men  would  act  as  these  gentlemen  appear  to 
have  done.  They  necessarily  appropriated  the  soil  itself  for  gar- 
dening purposes,  which  could  not  be  carried  on  without  it.  It  is, 
in  fact,  in  nursery-gardening,  practically  impossible  to  separate  the 
use  of  the  soil  for  the  trees  and  shrubs  from  the  trees  and  shrubs 
themselves,  which  are  part  of  the  freehold,  and  at  the  same  time 
constitute  the  substantial  stock-in  trade.  In  my  judgment,  there- 
fore, the  land  used  in  the  trade  is  part  of  the  partnership  property, 
and  therefore  personal  estate.  The  house  and  land  not  used  for  the 
partnership  business,  but  let  to  tenants,  remain  real  estate."  See 
also  Davies  v.  Games,  12  Ch.  D.  813;  Murtaghv.  Costello,  7  L.  R. 
I.  428. 

The  principle  upon  which  cases  of  this  kind  proceed  appears  to 
be  this:  that  as  a  general  rule,  inherent  to  the  contract  of  partner- 
ship, and  without  any  special  stipulation,  upon  the  dissolution  of 
partnership  all  the  property  of  the  partnership  must  be  sold,  and 
the  proceeds  of  the  sale,  after  discharging  all  the  partnership  debts 
and  liabilities,  must  be  divided  among  the  partners,  according  to 
their  respective  shares  in  the  capital,  and  no  one  partner  has  a  right 
to  insist  that  any  particular  part  or  item  of  the  partnership  pro- 
perty shall  remain  unsold,  and  that  he  shall  retain  his  share  of  it 
in  specie.  It  follows  then  that  any  real  property  which  has  become 
the  property  of  the  partnership  becomes,  by  force  of  the  partner- 
ship contract,  converted  into  personalty,  and  that  not  merely  as 
between  the  partners  to  the  extent  of  discharging  the  partnership 
debts,  but  as  between  the  real  and  personal  representatives  of  de- 
ceased partners.     See  Darby  v.  Darby,  3  Drew.  495,  503,  506. 

Where,  however,  real  estate  was  purchased  for  the  purposes  of  a 
partnership  in  trade,  and  paid  for  out  of  the  partnership  capital, 
but  upon  an  agreement  between  the  partners,  that  it  was  to  be  the 
separate  property  of  one  of  them,  who  took  a  conveyance  of  it  in 
his  own  name.  Lord  Eldon  held,  that  he  was  debtor  to  the  partner- 
ship for  so  much  money  as  he  borrowed,  and  that  the  property  not 
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being  partnership  property,  his  wife  was  entitled  to  dower  of  the 
whole.     Smith  v.  Smith,  5  Ves.  193. 

And  where  real  estate  is  purchased  by  partners  out  of 
[  *  233  ]  the  partnership  capital,  but  not  for  *  the  purposes  of  the 
partnership  in  trade,  it  will  not,  it  seems,  be  converted  into 
personalty.  See  Bell  v.  Phyn,  7  Ves.  453;  Randall  v.  Randall,  "I 
Sim.  271;  Steward  y.  Blakeway,  6  L.  R.  Eq.  479;  4  L.  K.  Ch.  App. 
603. 

If,  however,  the  owners  of  real  estate,  upon  entering  into  part- 
nership, direct,  or  agree  that  it  shall  be  sold  upon  the  death  of  one> 
of  them,  it  will  be  held  to  be  absolutely  converted  into  personalty, 
and  will  go  to  the  personal  representative,  and  not  to  the  heir  of  a 
deceased  partner.  See  Ripley  v.  Waterworth,  7  Ves.  425 ;  Thornton 
V.  Dixon,  3  Bro.  C.  C.  199.  In  the  recent  case  of  Essex  v.  Essex, 
20  Beav.  442,  two  persons  seised  of  freeholds  agreed  to  carry  on 
business  in  partnership  upon  the  premises  for  fourteen  years,  and 
that  if  either  died  during  that  term,  the  survivor  should  purchase 
the  freeholds  at  a  stated  price.  The  fourteen  years  having  expired, 
they  by  parol  agreement  continued  the  partnership  "on  the  old 
terms;"  one  of  them  afterwards  died  intestate.  It  was  held  by  Sir 
J.  Romilly,  M.  R.,  that  the  stipulation  as  to  purchase  was  binding, 
and  that  the  freeholds  were  converted  into  personalty,  and  did  not 
pass  to  the  heir. 

The  share  of  a  deceased  partner  in  real  estate  purchased  with 
partnership  capital  and  usfed  for  partnership  purposes  in  trade  is 
now,  it  seems,  held  to  be  converted  into  personalty,  not  only  as  be- 
tween the  partners  and  the  real  and  personal  representatives  of  a 
deceased  partner — but  also  for  fiscal  purposes,  and  that  the  Crowa 
is  entitled  to  the  benefit  of  such  equitable  conversion,  and  can  claim 
legacy  and  probate  duty  in  respect  of  the  property  which  at  the 
death  of  the  partner  was  existing  as  real  estate.  See  Forbes  v. 
Steven,  10  L.  R.  Eq.  178,  189,  where  it  was  held  by  James,  V.-C, 
(overruling  the  law  supposed  to  have  been  established  in  Custance 
V.  Bradshaiv,  4  Hare,  315),  that  legacy  duty  was  payable  upon  a 
share  of  a  deceased  partner — a  domiciled  Englishman,  in  the  pro- 
ceeds of  freehold  property  in  Bombay  used  for  the  purposes  of  the 
partnership,  and  forming  a  partnership  asset,  and  the  reasoning 
upon  which  the  decision  proceeded  is  equally  applicable  to  show 
that  it  was  liable  to  probate  duty.  See  also  Attorney -General  v. 
Brunning,  8  Ho.  Lo,  Ca.,  243;  Attorney -General  v.  iomas,  9  L.  R. 
Exch.  29,  34;  Attorney  General  v.  Hubbuck,  10  Q.  B.  D.  488;  13 
Q.  B.  D.  275.  And  Hanson  on  the  Prob.  Leg.  and  Succ.  Duty  Acts, 
pp.  148—155,  3rd  ed.     But  see  Dart,  V.  &  P.  925,  n.  5th  ed. 

But  real  estate,  acquired  by  partners  for  the  purposes  of  their 

business,  may  be  dealt  with  by  them  in  the  conveyances  in  such  a 

way  as  to  prevent  this  result,  by  showing  that  conversion 

[  *  234  ]  into  personalty  was  not  intended,  as  *  where,  for  instance, 

they  procure  it  to  be  conveyed  to  them  in  equal  undi- 
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vided  shares.  Custance  v.  Bradshaw,  4  Hare,  315.  See  also  the  re- 
marks in  Hanson  on  the  Prob.  Leg.  and  Succ.  Duty  Acts,  pp.  6, 
148,  3rd  ed. 

And  it  seems  that  conversion  will  take  place  not  only  where  real 
property  is  acquired  for  the  purposes  of  partnership  in  trade,  but 
also  where  it  is  acquired  with  partnership  funds  for  the  purpose  of 
re-sale  upon  a  speculation  not  properly  coming  under  the  denomi- 
nation of  trade.  Thus,  in  Darby  v.  Darby,  3  Drew,  495,  where  two 
persons  on  a  joint  speculation  with  their  joint  moneys,  purchased 
land  for  the  purpose  of  laying  it  out  in  building  lots,  and  reselling 
it  at  their  joint  profit  or  loss,  it  was  held  by  Sir  R.  T.  Kindersley^ 
V.-C,  that  the  land  was  converted,  out  and  out,  and  that  the  share 
of  a  deceased  partn,er  in  part  of  the  unrealized  real  estate  passed 
to  his  personal  representatives.  "The  very  intention  of  the  part- 
nership," said  his  Honor,  "was  to  buy  land  to  re- sell  it.  That  is 
their  very  contract;  and,  without  selling  the  land  again  there  would 
be  no  partnership  business, — the  partnership  was  for  the  purpose  of 
buying  land  to  parcel  it  out  in  plots,  and  to  sell  them  again;  and 
each  partner  had  a  right  to  say  he  would  have  that  contract  carried 
out.  We  have  here  what  Lord  Thurloiv  wanted  in  Thornton  v. 
Dixon  (3  Bro.  C.  C.  199) — an  actual  contract  that  the  land  shall  be 
sold." 

Where,  as  in  the  principal  case,  lands  are  held  for  partnership 
purposes,  that  is  to  say,  for  employment  for  some  purposes  which 
may  produce  a  return  in  the  shape  of  profits,  so  as  to  add  to  its 
value,  the  joint  property  will  be  liable  to  repay  the  advances  of  the 
various  partners  before  any  division  can  take  place  (21  Beav.  526); 
but  this  is  not  the  case  where  persons  are  mere  joint  owners  of 
lands.  Thus,  in  Kay  v.  Johnston,  21  Beav.  536,  the  plaintiff  and 
defendant  were  joint  owners  of  a  house,  and  the  defendant  had  laid 
out,  in  improving  and  decorating  it,  moneys  he  had  obtained  from 
the  plaintiff,  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  plain- 
tiff, in  the  absence  of  contract,  had  no  lien  on  the  share  of  the  de- 
fendant in  the  house  for  the  amount  so  laid  out. 

The  Reconversion  of  partnership  property  into  realty. — Property 
purchased  with  partnership  capital,  for  partnership  purposes  in 
trade,  and  therefore  converted  into  personalty,  may  be  reconverted 
by  the  express  or  implied  agreement  of  the  partners.  Thus,  in 
Rowley  v.  Adams,  7  Beav.  548,  A.  and  B.  purchased  realty  out  of 
their  partnership  assets,  which  was  ujed  for  their  partnership  pur- 
poses, and  was  in  equity  to  be  considered  as  personalty. 
A  new  ^partnership  was  formed  between  A,  B.,  and  C.  [  *  235  ] 
The  realty  continued  to  be  used  for  partnership  purposes, 
but  A.  and  B.  stipulated  for  a  rent  to  be  paid  them  by  the  new 
partnership,  composed  of  A.,  B.,  and  C.  A  died.  Lord  Langdale, 
M.  R.,  held,  that  the  property  was  to  be  considered  as  part  of  his 
real  estate. 
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Where,  however,  land  used  for  partnership  purposes  has  been 
considered  as  converted  into  personalty,  it  is  intimated  by  Mr.  Dart 
to  be  his  opinion,  "that  such  part  of  it  as  belongs  to  a  surviving 
partner  will  remain  personal  estate  as  between  his  real  and  peisonal 
representatives,  unless  and  until  he  indicates  an  intention  that  it 
shall  be  reconverted  into  realty,  and  that  his  mere  winding-up  and 
discontinuing  the  business  would  probably  be  held  to  have  that 
effect."     Dart,  V.  &  P.  928,  5th  ed. 

[_Doctrine  of  Joint  Purchases  Restated. — In  the  United  States 
title  by  joint  tenancy,  has  been  very  much  reduced  in  extent,  and 
the  incident  of  survivorship  is  almost  entirely  destroyed  by  statutes, 
except  in  the  case  of  administrators,  executors,  guardians,  trustees 
and  others,  amongst  whom  such  a  tenancy  is  necessary  for  the  pro- 
per execution  of  their  trustee:  See  4  Kent's  Com.  (11th  Ed.)  390. 

Where  the  obligation  or  right,  instead  of  being  joint,  is  either 
several,  or  joint  and  several,  it  descends  on  a  party's  death  to  his 
executors  or  administrators. 

If  two  persons  who  join  in  a  purchase  and  take  the  title  in  the 
name  of  both  of  them,  a  distinction  is  to  be  observed  between  equal 
and  unequal  contribution.  If  the  contributions  are  unequal  a  trust 
results  to  each  one  of  them  in  proportion  to  the  amount  that  was 
originally  subscribed:  Baumgartner  v.  Guessfeld,  38  Mo.  36;  Case 
V.  Codding,  38  Cal.  191;  Don.  Jewell,  18  N.  H.  340;  Jackson  v.  Bak- 
man,  Q.  Wendell,  570.  In  the  case  of  equal  contribution  there  is 
no  presumption  of  a  resulting  trust,  as  each  takes  an  estate  in  joint 
tenancy  and  each  runs  his  life  against  that  of  the  other. 

But  even  where  equal  contributors  take  a  conveyance  in  joint 
tenancy,  collateral  circumstances  may  induce  a  Court  of  Equity  to 
construe  it  a  tenancy  in  Common:  Lewin  on  Trust,  264  (Text 
Book  Series).] 
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J}^ov.  20,  21,  and  27,  1788.     In  the  Exchequer^  before  'Lord 

Chief  Baron  Eyre,  Baron  Hotham,  Baron  Thompson. 

[reported  2  cox,  92.] 

[S.  C,  1  Watk.  Cop.  216.] 

Purchase  in  the  Name  of  a  Son. — Advancement.] — Copyhold  grant- 
ed to  A.  and  B.  his  ivife,  and  C.  his  younger  son,  to  take  in  suc- 
cession for  their  lives  and  the  life  of  the  survivor.  The  purchase- 
money  wa^  all  paid  by  A.  C.  is  not  a  trustee  of  his  life-interest 
for  A.;  but  takes  it'  beneficially  as  an  advancement  from  his 
father. — Resultiny  trust. 

In  1737,  certain  copyhold  premises,  holden  of  the  manor  of  Heytes- 
bury,  in  the  county  of  Wilts,  were  granted  by  the  lord,  according 
to  the  custom  of  that  manor,  to  Simon  Dyer  (the  plaintiff's  father) 
and  Mary  his  wife,  and  the  defendant  William  his  other  son,  to  take 
in  succession  for  their  lives  and  to  the  longest  liver  of  them.  The 
purchase-money  was  paid  by  Simon  Dyer,  the  father.  He  survived 
his  wife,  and  lived  until  1785,  and  then  died,  having  made  his  will, 
and  thereby  devised  all  his  interest  in  these  copyhold  premises 
(amongst  others)  to  the  plaintiff,  his  younger  son. 

The  present  bill  stated  these  circumstances,  and  insisted  that  the 
whole  purchase- money  being  paid  by  the  father,  although,  by  the 
form  of  the  grant,  the  wife  and  the  defendant  had  the  legal  interest 
in  the  premises  for  their  lives  in  succession,  yet  in  a  court  of  equity 
they  were  but  trustees  for  the  father,  and  the  bill  therefore  prayed 
that  the  plaintifP,  as  devisee  of  the  father,  might  be  quieted  in  the 
possession  of  the  premises  during  the  life  of  the  defendant. 

The  defendant  insisted  that  the  insertion  of  his  name 
*  in  the  grant  operated  as  an  advancement  to  him  from  his  [  *  237] 
father  to  the  extent  of  the  legal  interest  the'reby  given  to 
him.     And  this  was  the  whole  question  in  the  cause. 
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This  case  was  very  fully  argued  by  Mr.  Solicitor -General  and 
AingCy  for  the  plaintiff;  and  by  Burton  v.  Morris,  for  the  defendant 
The  following  cases  were  cited,  and  very  particularly  commented 
on:— Smith  v.  Baker,  1  Atk.  385;  Taylor  v.  Taylor,  1  Atk.  386; 
Mumma  v.  Mumnia,  2  Vern.  19;  Howe  v.  Howe,  1  Vern.  415;  Anon, 
2  Freem.  123;  Benger  v.  Dreiv,  1  P.  Wms.  781;  Dickenson  v.  Shaw, 
before  the  Lords  Commissioners,  in  1770;  Bedwell  v.  Froome,  before 
Sir  T.  Sewell,  on  the  10th  of  May,  1778;  Roiv  v.  Bowden,  before  Sir 
L.  Kenyon,  sitting  for  the  Lord  Chancellor;  Crisp  v.  Pratt,  Cro.  Car. . 
549;  Scroope  v.  Scroope,  1  Ch.  Ca.  21;  Elliot  v.  Elliot,  2  Ch.  Ca.  231; 
Ehrand  v.  Dancer,  Ch.  Ca.  26;  Kingdon  v.  Bridges,  2  Vern.  67;  5ecfc 
V.  Andreiv,  2  Vern.  120;  Bundle  v.  Bundle,  2  Vern.  264;  Lamplugh 
V.  Lamplugh,  1  P.  Wms.  Ill;  Stileman  v.  Ashdown,  2  Atk.  477; 
PoZe  V.  PoZe,  1  Ves.  76. 

Lord  Chief  Baron  Etee,  after  directing  the  cause  to  stand  over 
for  a  few  days,  delivered  the  judgment  of  the  Court. 

The  question  between  the  parties  in  this  cause  is,  whether  the 
defendant  is  to  be  considered  as  a  trustee  for  his  father  in  respect 
of  his  succession  to  the  legal  interest  of  the  copyhold  premises  in 
question,  and  whether  the  plaintiff,  as  representative  of  the  father, 
is  now  entitled  to  the  benefit  of  that  trust.  I  intimated  my  opinion 
of  4he  question  on  the  hearing  of  the  cause;  and  I  then  indeed  en- 
tertained very  little  doubt  upon  the  rule  of  a  court  of  equity,  as  ap- 
plied to  this  subject;  but  as  so  many  cases  have  been  cited,  some  of 
which  are  not  in  print,  we  thought  it  convenient  to  take  an  oppor- 
tunity of  looking  more  fully  into  them,  in  order  that  the  ground  of 
our  decision  may  be  put  in  as  clear  a  light  as  possible,  especially  in 
a  case  in  which  so  great  a  difference  of  opinion  seems  to 
[  *  238  ]  have  prevailed  at  the  bar.  And  I  have  met  *  with  a  case, 
in  addition  to  those  cited,  which  is  that  of  Bumboll  v.  Bum- 
boll  (w),  on  the  20th  of  April,  1761. 

The  clear  result  of  all  the  cases,  without  a  single  exception,  is, 
that  the  trust  of  a  legal  estate,  whether  freehold,  copyhold,  or  lease- 
hold; whether  taken  in  the  names  of  the  purchasers  and  others  jointly, 
or  in  the  names  of  others  without  that  of  the  purchaser;  whether  in 
one  name  or  several;  whelfher  jointly  or  successive,  results  to  the  man 
who  advances  the  purchase -money.  This  is  a  general  proposition, 
supported  by  all  the  cases,  and  there  is  nothing  to  contradict  it;  and 

{w)  Since  reported,  2  Eden,  15. 
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it  goes  on  a  strict  analogy  to  the  rule  of  the  common  law,  that  where 
a  feoffment  is  made  without  consideration,  the  use  results  to  the 
feoffer.  It  is  the  established  doctrine  of  a  court  of  equity,  that  this 
resulting  trust  may  be  rebutted  by  circumstances  in  evidence. 

The  cases  go  one  step  further,  and  prove  that  tlie  circumstance  of 
one  or  more  of  the  nominees  being  a  child  or  children  of  the  pur- 
chaser, is  to  operate  by  rebutting  the  resulting  trust;  and  it  has  been 
determined  in  so  many  cases,  that  the  nominee,  being  a  child,  shall 
have  such  operation  as  a  circumstance  of  evidence,  that  we  should 
be  disturbing  land-marks  if  we  suffered  either  of  these  propositions 
to  be  called  in  question,  namely,  that  such  circumstance  shall  rebut 
the  resulting  trust,  and  that  it  shall  do  so  as  a  circumstance  of  evi- 
dence. I  think  it  would  have  been  a  more  simple  doctrine  if  the 
children  had  been  considered  as  purchasers  for  a  valuable  consider- 
ation. Natural  love  and  affection  raised  a  use  at  common  law. 
Surely,  then,  it  will  rebut  a  trust  resulting  to  the  father.  This  way 
of  considering  it  would  have  shut  out  all  the  circumstances  of  evi- 
dence which  have  found  their  way  into  many  of  the  cases,  and  would 
have  prevented  some  very  nice  distinctions,  and  not  very  easy  to  be 
understood.  Considering  it  as  a  circumstance  of  evidence,  there 
must  be  of  course  evidence  admitted  on  the  other  side.  Thus,  it 
was  resolved  into  a  question  of  intent,  which  was  getting  into  a  very 
wide  sea,  without  very  certain  guides. 

*  In  the  most  -simple  case  of  all,  which  is  that  of  a  [  *  239  ] 
father  purchasing  in  the  name  of  his  son,  it  is  said  that  this 
shows  that  the  father  intended  an  advancement;  and  therefore,  the 
resulting  trust  is  rebutted;  but  then  a  circumstance  is  added  to 
this,  namely,  that  the  son  happened  to  be  provided  for.  Then  the 
question  is,  did  the  father  intend  to  advance  a  son  already  provided 
for?  Lord  Nottingham  (x)  could  not  get  over  this;  and  he 
ruled,  that  in  such  a  case  the  resulting  trust  was  not  rebutted  ; 
and  in  Pole  v.  Pole,  1  Ves.  76,  Lord  Hardiuicke  thought  so  too  ; 
and  yet  the  rule,  in  a  court  of  equity,  as  recognised  in  other  cases, 
is,  that  the  father  is  the  only  judge  as  to  the  question  of  a  son's 
provision;  that  distinction,  therefore,  of  the  son  being  provided 
for  or  not  is  not  very  solidly  taken  or  uniformly  adhered  to  (y).  It 
is  then  said,  that  a  purchase  in  the  name  of  a  son  is  a  primd  facie 

{x)  Grey  v.  Grey,  2  Swanst.  600;  S.  C,  Finch,  343;  and  see  Elliott  v.  Elliott, 
2  Ch.  Ca.  231 ;  Lloyd  v.  Read,  1  P.  Wms.  608. 

iy)  See  Eedington  v.  Redington,  3  Ridg.  190;  Sidmoutlj  v.  Sidmouth,  2  Beav. 
456. 
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advancement  (and,  indeed,  it  seems  difficult  to  put  it  in  any  other 
way).  In  some  of  the  cases,  some  circumstances  have  appeared 
which  go  pretty  much  against  that  presumption :  as  where  the  father 
has  entered  and  kept  possession  and  taken  the  rents,  or  where  he 
has  surrendered  or  devised  the  estate,  or  where  the  son  has  given 
receipts  in  the  name  of  the  father;  the  answer  given  is,  that  the 
father  took  the  rents  as  guardian  of  his  son.  Now,  would  the  Court 
sustain  a  bill  by  the  son  against  the  father  for  these  rents  ?  I  should 
think  it  pretty  difficult  to  succeed  in  such  a  bill.  As  to  the  surrender 
and  devise,  it  is  answered,  that  these  are  subsequent  acts;  whereas 
the  intention  of  the  father  in  taking  the  purchase  in  the  son's  name 
must  be  proved  by  concomitant  acts;  yet  these  are  pretty  strong 
acts  of  ownership,  and  assert  the  right  and  coincide  with  the  pos- 
session and  enjoyment.  As  to  the  son's  giving  receipts  in  the  name 
of  the  father,  it  is  said  that  the  son  being  under  age,  he  could  not 
give  receipts  in  any  other  manner;  but  I  own  this  reasoning  does 
not  satisfy  me. 

In  the  more  complicated  cases,  where  the  life  of  the  son  is  one  of 

the  lives  to  take  in  succession,  other  distinctions  are  taken. 
[  *  240  ]  If  the  custom  of  the  manor  be,  that  *  the  first  taker  might 

surrender  the  whole  lease,  that  shall  make  the  other  lessees 
trustees  for  him ;  but  this  custom  operates  on  the  legal  estate,  not 
on  the  equitable  interest  ;  and,  therefore,  this  is  not  a  very  solid 
argument.  When  the  lessees  are  to  take  successive,  it  is  said,  that, 
as  the  father  cannot  take  the  whole  in  his  own  name,  but  must  in- 
sert other  names  in  the  lease,  then  the  children  shall  be  trustees  for 
the  father;  and,  to  be  sure,  if  the  circumstance  of  a  child  being  the 
nominee  is  not  decisive  the  other  way,  there  is  a  great  deal  of  weight 
in  this  observation.  There  may  be  many  prudential  reasons  for  putt- 
ing in  the  life  of  a  child  in  preference  to  that  of  any  other  person;  and 
if  in  that  case  it  is  to  be  collected  from  circumstances  whether  an 
advancement  was  meant,  it  will  be  difficult  to  find  such  as  will 
support  that  idea:  to  be  sure,  taking  the  estate  in  the  name  of  the 
child,  which  the  father  might  have  taken  in  his  own,  affords  a  strong 
argument  of  such  an  intent;  but  where  the  estate  must  necessarily 
be  taken  to  lives  in  succession,  the  inference  is  very  different.  These 
are  difficulties  which  occur  from  considering  the  purchase  in  the 
son's  name  as  a  circumstance  of  evidence  only.  Now,  if  it  were  once 
laid  down  that  the  son  was  to  be  taken  as  a  purchaser  for  a  valuable 
consideration,  all  these  matters  of  presumption  would  be  avoided. 
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It  must  be  admitted,  that  the  case  of  Dickenson  v.  Shaw  is  a  case 
very  strong  to  support  the  present  plaintiff's  claim.  That  came  on 
in  Chancery  on  the  22nd  of  May,  1770.  A  copyhold  was  granted 
to  three  lives  to  take  in  succession,  the  father,  son,  and  daughter  ; 
the  father  paid  the  fine;  there  was  no  custom  stated;  the  question 
was,  whether  the  daughter  and  her  husband  were  trustees  during 
the  life  of  the  son,  who  survived  the  father.  At  the  time  of  the 
purchase  the  son  was  nine,  and  the  daughter  seven  years  old.  It  ap- 
peared that  the  father  had  leased  the  premises  from  three  years  to 
three  years  to  the  extent  of  nine  years.  On  this  case.  Lords  Commis- 
sioners <Smi/^/ie  and  Aston  were  of  opinion  that,  as  the  father 
had  paid  the  purchase-money,  the  children  were  *  trustees  [  *  241] 
for  him.  To  the  note  I  have  of  this  case  it  is  added,  that 
this  determination  was  contrary  to  the  general  opinion  of  the  bar, 
and  also  to  a  case  of  Taylor  v.  Alston  in  this  Court.  In  Dickenson 
V.  Shaw  there  was  some  little  evidence  to  assist  the  idea  of  its 
being  a  trust,  namely,  that  of  the  leases  made  by  the  father;  if  that 
made  an  ingredient  in  the  determination,  then  that  case  is  not 
quite  in  point  to  the  present;  but  I  rather  think  that  the  meaning 
of  the  Court  was,  that  the  burthen  of  proof  lay  on  the  child;  and 
that  the  cases,  which  went  the  other  way,  were  only  those  in  which 
the  estate  was  entirely  purchased  in  the  names  of  the  children;  if 
so,  they  certainly  were  not  quite  correct  in  that  idea,  for  there  had 
been  cases  in  which  the  estates  had  been  taken  in  the  names  of  the 
father  and  son.  I  have  been  favoured  with  a  note  of  Rumboll  v. 
Rumboll  (z)  before  Lord  Keeper  Henley  on  the  20th  of  April,  1761, 
where  a  copyhold  was  taken  for  three  lives  in  succession,  the  father 
and  two  sons;  the  father  paid  the  fine;  and  the  custom  was,  that 
the  first  taker  might  dispose  of  the  whole  estate  (and  his  Lordship 
then  stated  that  case  fully).  Now,  this  case  does  not  amount  to 
more  than  an  opinion  of  Lord  Keeper  Henley;  but  he  agreed  with 
me  in  considering  a  child  as  a  purchaser  for  good  consideration  of 
an  estate  bought  by  the  father  in  his  name,  though  a  trust  would 
result  as  against  a  stranger.  It  has  been  supposed  that  the  case  of 
Taylor  v.  Alston  in  this  Court  denied  the  authority  of  Dickenson  y. 
Shaw.  That  cause  was  heard  before  Lord  Chief  Baron  Smythe, 
myself,  and  Mr.  Baron  Burland,  and  was  the  case  of  an  uncle  pur- 
chasing in  the  names  of  himself  and  a  nephew  and  niece ;  it  was  decid- 
ed in  favour  of  the  nephew  and  niece,  not  on  any  general  idea  of  their 

(s)  2  Eden,  15. 
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taking  as  relations,  but  on  the  result  of  much  parol  evidence,  which 
was  admitted  on  both  sides;  and  the  equity  on  the  side  of  the  nom- 
inees was  thought  to  preponderate.  Lord  Kenyan  was  in  that  cause, 
and  his  argument  went  solely  on  the  weight  of  the  parol  evidence  ; 

indeed,  as  far  as  the  circumstances  of  the  custom  of  the  first 
[  *  242  ]  taker's  right  to  surrender,  it  was  a  strong  case  in  *  favour 

of  a  trust;  however,  the  Court  determined  the  other  way 
on  the  parol  evidence:  that  case,  therefore,  is  not  material.  Another 
case  has  been  mentioned,  which  is  not  in  print,  and  which  was 
thought  to  be  materially  applicable  to  this  (Bedwell\.  Froome,  before 
Sir  T.  Sewell);  but  that  was  materially  distinguishable  from  the 
present:  as  far  as  the  general  doctrine  went,  it  went  against  the 
opinion  of  the  Lords  Commissioners.  His  Honor  there  held,  that 
the  copyholds  were  part  of  the  testator's  personal  estate  for  that  it 
was  not  a  purchase  in  the  name  of  the  daughter;  she  was  not  to 
have  the  legal  estate;  it  was  only  a  contract  to  add  the  daughter's 
life  in  a  new  lease  to  be  granted  to  the  father  himself;  there  could 
be  no  question  about  her  being  a  trustee;  for  it  was  as  a  freehold 
in  him  for  his  daughter's  life;  but  in  the  course  of  the  argument, 
his  Honor  stated  the  common  principles  as  applied  to  the  present 
case;  and  ended  by  saying  that,  as  between  father  and  child,  the 
natural  presumption  was,  ihat  a  provision  was  meant.  The  anony- 
mous case  in  2  Freem.  123,  corresponds  very  much  with  the  doctrine 
laid  down  by  Sir  T.  Sewell;  and  it  observes,  that  an  advancement 
to  a  child  is  considered  as  done  for  valuable  consideration,  not  only 
against  the  father,  but  against  creditors.  Kingdom  v.  Bridges  is  a 
strong  case  to  this  point:  that  is,  the  valuable  nature  of  the  con- 
sideration arising  on  a  provision  made  for  a  wife  or  for  a  child;  for 
there  the  question  arose  as  against  creditors, 

I  do  not  find  that  there  are  in  print  more  than  three  cases  which 
respect  copyholds,  where  the  grant  is  to  take  successive :  Bundle  v. 
Bundle,  2  Vern.  264,  which  was  a  case  perfectly  clear;  Benger  v. 
Drew,  1  P.  Wms.  781,  where  the  purchase  was  made  partly  with 
the  wife's  money;  and  Smith  v.  Baker,  1  Atk.  385,  where  the  gen- 
eral doctrine,  as  applied  to  strangers,  was  recognized;  but  the  case 
turned  on  the  question,  whether  the  interest  was  well  devised. 
Therefore,  as  far  as  respects  this  particular  case,  Dickenson  v.  Shaw 
is  the  only  case  quite  in  point;  and  then  the  question  is,  whether 

that  case  is  to  be  abided  by?     With   great  reverence  to 
[  *  243  ]  the  memory  of  *  those  two  judges  who  decided  it,  we 
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think  that  case  cannot  be  followed;  that  it  has  not  stood  the  test 
of  time  or  the  opinion  of  learned  men;  and  Lord  Kenyan  has 
certainly  intimated  his  opinion  against  it.  On  examination  of  its 
principles,  they  seem  to  rest  on  too  narrow  a  foundation,  namely, 
that  the  inference  of  a  provision  being  intended  did  not  arise,  be- 
cause the  purchase  could  not  have  been  taken  wholly  in  the  name 
of  the  purchaser.  This,  we  think,  is  not  sufficient  to  turn  the  pre- 
sumption against  the  child.  If  it  is  meant  to  be  a  trust,  the  pur- 
chaser must  show  that  intention  by  a  declaration  of  trust,  and  we  do 
not  think  it  right  to  doubt  whether  an  estate  in  succession  is  to  be 
considered  as  an  advancement  when  a  moiety  of  an  estate  in  pos- 
session certainly  would  be  so.  If  we  were  to  enter  into  all  the  rea- 
sons that  might  possibly  influence  the  mind  of  the  purchaser,  many 
might  perhaps  occur  in  every  case  upon  which  it  might  be  argued 
that  an  advancement  was  not  intended;  and  I  own  it  is  not  a  very 
prudent  conduct  of  a  man  just  married  to  tie  up  his  property  for 
one  child,  and  preclude  himself  from  providing  for  the  rest  of  his 
family;  but  this  applies  equally  in  case  of  a  purchase  in  the  name 
of  the  child  only.  Yet  that  case  is  admitted  to  be  an  advancement; 
indeed,  if  anything,  the  latter  case  is  rather  the  strongest,  for  there 
it  must  be  confined  to  one  child  only.  We  think,  therefore,  that 
these  reasons  partake  of  too  great  a  degree  of  refinement,  and  should 
not  prevail  against  a  rule  of  property  which  is  so  well  established 
as  to  become  a  land-mark,  and  whi(Jh,  whether  right  or  wrong, 
should  be  carried  throughout. 

This  bill  must  therefore  be  dismissed;  bat  after  stating  that  the 
only  case  in  point  on  the  subject  is  against  our  present  opinion,  it 
certainly  will  be  proper  to  dismiss  it  without  costs. 


Dyer  v.  Dyer  is  a  leading  case  on  the  doctrine  of  resulting  trusts 
upon  purchases  made  in  the  names  of  strangers,  but  more  especially 
on  the  very  important  exception  to  the  doctrine  where  pur- 
chases  *  are  made,  not  in  the  names  of  strangers,  but  of  [  *  244  ] 
children  or  persons  equally  favoured. 

As  to  purchases  made  in  the  names  of  strangers,  the  Lord 
Chief  Baron  Eyre  in  his  judgment  observes,  "  The  clear  result  of 
all  the  cases,  without  a  single  exception,  is,  that  the  trust  of  a  legal 
estate,  whether  freehold,  copyhold,  or  leasehold;  whether  taken  in 
the  names  of  the  purchaser  and  others,  jointly,  or  in  the  names  of 
others  without  that  of  the  purchaser;  whether  in  one  name  or  sev- 
eral, whether  jointly  or  successive,  results  to  the  man  who  advances 
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the  purchase-money;  and  it  goes  on  a  strict  analogy  to  the  rule  of 
common  law,  that,  where  a  feoffment  is  made  without  consideration, 
the  use  results  to  the  feoffor."  [Bickel's  Appeal,  5  Norris,  204; 
Beck  V.  Graybill,  4  .Casey,  66;  Willard  v.  Willard,  6  P.  F.  Smith, 
119;  Kisler  v.  Kisler,  2  Watts,  323;  Bear  &  Koenigstein,  16  Neb. 
65;  Butler  v-  Rutledge,  2  Coldwell,  4;  Gass -y.  Gass,  1  Heisk.  618; 
Cecil  Bank  &  Snively,  23  Md.  261;  Strattan  v.  Dialogue,  1  C.  E. 
Green,  70;  Depeyster  v.  Gould,  2  Green's  Ch.  480;  Bank  of  U.  S. 
V.  Carrington,  7  Leigh,  566;  Pinnev  v.  Fellows,  15  Vt.  187;  Clark 
'V.  Clark„43  Vt.  685;  Page  v.  Page,  8  N.  H.  187;  R.  R.  Co.  v.  Lamp- 
son,  47  Barb.  533;  Kane  Co.  v.  Herrington,  50  111.  232;  Elliott  v. 
Armstrong,  2  Black,  198;  Tarpley  v.  Poage's  Admr.,  2  Texas,  150.] 

To  illustrate  this  statement  of  the  doctrine,  suppose  A.  advances 
the  purchase-money  of  a  freehold,  copyhold,  or  leasehold  estate,  and 
a  conveyance,  surrender,  or  assignment  of  the  legal  interest  in  it  is 
made  either  to  B.,  or  to  B.  and  C,  or  to  A.,  B.,  and  C.  jointly,  or  to 
A.,  B.,  and  C.  successively.  In  all  these  cases,  if  B.  &  C.  are 
strangers,  a  trust  will  result  in  favour  of  A.,  the  party  advancing 
the  money.  That  a  trust  results  where  the  conveyance  is  taken  in 
one  name  or  several  jointly,  see  Ex  parte  Houghton,  17  Ves.  253; 
Rider  v.  Kidder,  10  Ves.  367;  or  successive,  see  Howe  v.  Howe,  1 
Vern.  415;  Withers  y.  Withers,  Amh.  151;  Smith  v.  Baker,  1  Atk. 
385;  [If  the  purchase  money  is  paid  by  several,  and  the  title  is 
taken  in  the  name  of  only  one,  a  trust  will  result  in  favor  of  the 
others  in  proportion  to  the  amount  paid  by  each :  Union  Col.  v. 
Wheeler,  59  Barb.  585;  Case  v.  Codding,  38  Cal.  193;  Seaman  v. 
Cook,  14111.  501;  Morey  v.  Herrick,  6  Harris  (Pa.),  129;  Pierce  v. 
Pierce,  7  B.  Mon.  433;  Shoemaker  v.  Smith,  11  Humph.  81;  Honore 
V.  Hutchings,  8  Bush,  693.]  and  a  custom  of  a  manor  that  a  nomi- 
nee should  take  beneficially  will  not  hold  good,  as  being  unreason- 
able and  contrary  to  the  principles  of  resulting  trust:  Lewis  v.  Lane, 
2  My.  &  K.  449,  overruling  Edwards  v.  Fidel,  3  Madd.  237;  Jeans 
V.  Cooke,  24  Beav.  513. 

The  doctrine  is  applicable  to  personal  as  well  as  to  real  estate; 
and  a  trust  will  result  for  the  person  advancing  the  consideration- 
money  who  takes  a  bond  or  a  transfer  of  stock,  or  who  purchases  an 
annuity  or  any  other  thing  of  a  personal  nature  in  the  name  of  a 
stranger,  or  of  himself  jointly  with  a  stranger:  see  Ebrand  v. 
Dancer,  2  Ch.  Ca.  26;  Mortimer  ^.  Davies,  Qiied  Rider  v.  Kidder,  10 
Ves.  365,  366;  Lloyd  v.  Read,  1  P.  Wms.  607;  Ex  parte  Houghton, 
17  Ves.  253;  SidmouthY.  Sidmouth,  2  Beav.  454;  Garrickw.  Taylor, 
29  Beav.  79;  Beecher  v.  Major,  2  Drew.  &  Sm.  431;  James  v.  Holmes, 
4  De  G.  F.  &  Jo.  470.  [But  it  does  not  extend  to  perishable  prop- 
erty: Union  Bank  u  Baker,  8  Humph.  447;  Perry  on  Trusts,  Sec. 
130.] 

The  doctrine  of  resulting  trusts  is  applicable  also  to  cases  where 
two  or  more  persons  advance  the  purchase- money  jointly.  [But  to 
ere;  ie  a  resulting  trust  in  such  a  case  a  payment  must  be  of  some 
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definite  part  of  the  purchase  money:  Wheeler  v.  Kirtland,  8  C.  E. 
Green,  22;  Baker  v.  Vining,  30  Me.  127;  Reynolds  v.  Morris,  17 
Ohio,  510;  Sayre  v.  Townsend,  15  Wend.  647.]  Lord  Hardivicke, 
indeed,  in  Crop  v.  Norton,  Barnard.  C  Rep.  184,  S.  C,  9  Mod.  235, 
is  said  to  have  thought  that  it  was  confined  to  cases  where  the  whole 
consideration  moved  from  one  person.  However,  in  Wray  v.  Steele^ 
2  V.  &B.  388,  ^\v  Thomas  Plumer,  V.-C,  upon  the  gen- 
eral principle,  decided  that  there  was  a  resulting  *  trust  [  *  245  ] 
upon  a  joint  advance,  where  the  purchase  was  taken  in  the 
name  of  one.  "  Lord  Hardwicke,"  observed  his  Honor,  "  could  not 
have  used  the  language  ascribed  to  him.  What  is  there  applicable 
to  an  advance  by  a  single  individual,  that  is  not  equally  applicable 
to  a  joint  advance  under  similar  circumstances  f  See  In  re  Thomas 
Ryan,  3  L  R.  Eq.  237. 

As  to  joint-purchasers,  see  note  to  Lake  v.  Gibson,  and  Lake  v. 
Craddock,  ante,  pp.  215,  217. 

So,  if  on  a  grant  of  copyholds  to  B.,  C,  and  D.,  successive  for  their 
lives,  the  fine  be  paid  by  A.,  the  equitable  interest  therein  would 
result  to  A. ;  and,  upon  his  death  intestate,  as  there  was  no  general 
occupancy  of  a  trust  of  estates  pur  autre  vie  (Castle  v.  Dod,  Cro. 
Jac.  200;  Penny  v.  Allen,  7  De  G.  Mac.  &  G.  422);  and  they  were 
neither  within  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  13);  nor  14 
Geo.  2,  c.  20,  s.  9  (Withers  v.  Withers,  Amb.  152;  and  see  Zouch  d. 
FoTse  V.  Forse,  7  East,  186);  notwithstanding  the  claims  of  the 
heir  and  the  tenants  of  the  legal  estate,  it  w^as  ultimately  decided 
that  the  personal  representative  of  A.  was  entitled  thereto.  See  Howe 
V.  Howe,  1  Vern.  415;  Rundell  v.  Eundell,  2  Vern.  252,  264;  S.  C, 
2  Freem.  222;  Withers  y.  Withers,  Amb.  151;  Goodright  Y.Hodges, 
Watk.  Cop.  228;  Rumboll  v.  Riimboll,  2  Eden,  15.  And  by  the  late 
Wills  Act  (1  Vict.  c.  26)  s.  6,  it  is  enacted  that  if  there  be  no  spe- 
cial occupant  of  any  estate  pur  autre  vie,  whether  freehold  or  copy- 
hold, it  shall  go  to  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant.  Sect.  6.  See  Reynolds 
V.  Wright,  25  Beav,  100;  2  De  G.  F.  &  J.  590. 

But  no  trust  will  result  if  the  policy  of  an  Act  of  Parliament 
would  be  thereby  defeated.  Thus,  it  was  held  that  no  trust  resulted 
in  favour  of  a  person  advancing  the  purchase-money  of  a  ship 
registered  in  the  name  of  another;  for  the  register,  according  to  the 
policy  of  the  old  Registry  Acts,  was  conclusive  evidence  of  owner- 
ship, both  at  law  and  in  equity.  "The  Registry  Acts,"  says  Lord 
Eldon,  "were  drawn  upon  this  policy;  that  it  is  for  the  public  inter- 
est to  secure  evidence  of  the  title  to  a  ship,  from  her  origin  to  the 
moment  in  which  you  look  back  to  her  history;  how  far  throughout 
her  existence  she  has  been  British  built  and  British  owned :  and  it  is 
obvious,  that,  if  where  the  title  arises  by  act  of  the  parties,  the  doc- 
trine of  implied  trust  in  this  Court  is  to  be  applied,  the  whole 
policy  of  these  acts  may  be  defeated:"     Ex  parte  FaiZop,  15  Ves. 
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68;  see  vl^o  Ex  parte  Houghton,  17  Yes.  251;    Slater  v.  Willis,  1 
Beav.  354 

There  were,  however,  some  exceptions  to  the  rule  under  the  old 
Registry  Acts,  for  instance,  where  a  member  of  a  firm 
[  *  246  ]  registered  *  a  ship  in  his  own  name,  he  was  a  trustee  for  the 
firm  (Holderness  y._  Lamport,  29  Beav.  129);  and  where 
a  person  having  no  interest  in  a  ship  transferred  it  to  a  person,  in 
whose  name  it  was  registered  by  mistake;  the  rightful  owner  was 
not  deprived  of  his  property  therein  (lb.).  So,  if  letters  of  adminis- 
tration were  obtained  to  the  estate  of  a  shipowner,  and  the  adminis- 
trator transferred  the  ship  into  his  own  name,  and  afterwards  a  will 
was  discovered,  and  probate  granted  to  the  executor,  it  could  not 
be  contended  that  the  executor  was.  precluded  from  obtaining  the 
ship,  because  another  person  had  bona  fide,  but  by  mistake,  been 
registered  as  owner.  lb.  See  also  and  consider  Armstrong  v. 
Armstrong,  21  Beav.  71,  78. 

The  policy  of  the  old  Registry  Acts  has  been  departed  from  in 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104,  amended 
by  25  &  26  Vict.  c.  63),  whereby,  after  enacting  that  not  more  than 
thirty- two  individuals  shall  be  entitled  to  be  registered  at  the  same 
time  as  owners  of  any  one  ship,  it  is  provided,  "but  this  rule  shall 
not  affect  the  beneficial  title  of  any  numbers  of  persons  or  of  any 
company  represented  by  or  claiming  under  or  through  any  regis- 
tered owner  or  joint  owner."     Sect.  37  (2). 

It  seems,  therefore,  that  if  A.  purchased  a  ship,  and  it  was  regis- 
tered in  the  name  of  B.,  a  stranger,  that  there  would  be  a  resulting 
trust  for  A. 

Where,  moreover,  a  person  having  no  title  to  a  ship  procures  it 
to  be  registered  in  his  name,  the  Court  pf  Chancery  will  compel 
him  to  re-transfer  it  to  the  rightful  owner  and  account  for  the  earn- 
ings, even  though  there  have  been  no  fraud,  and  notwithstanding 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104):  Holder- 
ness  V.  Lamport,  29  Beav.  129. 

As  to  the  effect  of  non-registration  of  the  mortgage  of  a  ship, 
see  Keith  v.  Bwroivs,  1  C.  P.  D.  722,  731.       • 

The  principle  upon  which  the  case  Ex  parte  Yallop  proceeds 
seems  to  have  been  lost  sight  of  in  the  case  of  Field  v.  Lonsdale 
(13  Beav.  78).  There  a  person  having  deposited  moneys  in  his  own 
name  in  a  savings  bank  to  the  full  extent  allowed  by  Act  of  Parlia- 
ment (9  Geo.  4,  c.  92),  made  further  deposits  to  an  account  in  his 
own  name  "in  trust  for"  his  sister,  but  no  notice  of  the  investment 
was  given  to  her.  By  the  terms  of  the  Act  he  retained  a  control 
over  the  whole  fund.  It  was  held  by  Lord  Langdale,  M.  R.,  on 
the  death  of  the  depositor,  that  his  sister  was  not  entitled.  "I 
think,"  said  his  Lordship,  "that  the  only  intention  was  to  evade 
the  provisions  of  the  Act  of  Parliament,  and  not  to  create  a  trust. 
The  declaration  is  therefore  ineffectual,  and  the  claim  must  be  dis- 
missed." 
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*A  trust  will  not,  it  seems,  result  in  favour  of  a  person  [  *  247  ] 
"who  has  purchased  an  estate  in  the  name  of   another  in 
order  to  give  him  a  vote  in  electing  a  member  of  Parliament:   Groves 
V.  Groves^  3  Y.  &  J..  163,  175.     See  also  Brackenburp  v.  Brackenhury^ 

2  J.  &  W.  391.  [Kesulting  trusts  will  not  arise  against  the  positive 
provisions  of  a  statute  or  in  contravention  of  public  policy:  Hill  on 
Trustees,  93,  94;  Hubbard  v.  Goodwin,  3  Leigh,  492;  Leggett  v. 
Dubois,  5  Paige,  114.] 

It  has  been  held  that  a  trust  will  result  in  favour  of  a  person  who 
has  purchased  lands  in  new  South  Wales  in  the  name  of  a  third 
party,  as  such  transaction  is  neither  immoral  nor  contrary  to  public 
policy,  nor  to  the  spirit  and  policy  of  the  New  South  Wales  Crown 
Lands  Alienation  Act,  1861;  Barton  v.  Muir,  6  L.  R.  P.  C.  S.  134. 

If  the  advance  of  the  purchase- money,  by  the  real  purchaser  does 
not  appear  on  the  face  of  the  deed,  and  even  if  it  is  stated  to  have 
been  made  by  the  nominal  purchaser,  parol  evidence  is  admissible 
to  prove  by  whom  it  was  actually  made.  Thus,  in  Sir  John  Peachy^ s 
Case,  Rolls,  E.  T.,  1759,  M.S.,  Sugd.  V.  &  P.  91(5,  11th  edit.  Sir. 
Thomas  Clarke,  M.  K,  laid  it  down,  that  if  A.  sold  an  estate  to  C, 
and  the  consideration  teas  expressed  to  be  paid  by  B.,  and  the  con- 
veyance made  to  B.,  the  Court  would  allow  parol  evidence  to  prove 
the  money  paid  by  by  C. ;  [Parol  evidence  is  also  admissible  to  es- 
tablish a  trust  in  contradiction  of  the  terms  of  the  deed:  Buck  v. 
Pike,  2  Fairfield,  9;  Pinney  v.  Fellows,  15  Vt.  525;  Peabody  ^^.  Tar- 
bell,  2  Cush.  232.  It  is  also  admissible  against  the  answer  of  the 
nominal  purchasers,  although  the  testimony  to  establish  a  trust  under 
such  circumstances  must  be  very  strong:  Moore  v.  Moore,  38  N.  H. 
382;  Larkens  v.  Rhoades.  5  Porter,  196;  Blair  v.  Bass,  4  Black,  540; 
Boyd  V.  McLean,  1  Johns.  Ch.  582,]  see  also  Ryall  v.  Ryall,  1  Atk. 
59;  S.  C,  Amb.  413;  Willis  v.  Willis,  2  Atk.  71;  Bartlett  v.  Pick- 
ersgill,  1  Eden,  516;  Lane  v.  Dighton,  Amb.  409;  Groves  v.  Groves, 

3  Y.  &  J.  163.  We  may,  therefore,  consider  that  these  authorities 
overrule  ^^Vfc  v.  Webb,  Prec.  Ch.  84;, if eron  v.  Heron,  Prec.  Ch. 
163,  and  other  older  cases  in  which  it  was  held  that  parol  evidence 
could  not  be  admitted  to  prove  payment  of  purchase  money  so  as  to 
raise  a  resulting  trust,  on  the  ground,  that  the  admission  of  such 
evidence  would  be  contrary  to  the  Statute  of  Frauds  (29  Car.  2,  c. 
3):  for  the  trust  which  results  to  the  person  paying  the  purchase- 
money  and  taking  a  conveyance  in  the  name  of  another,  is  a  trust 
resulting  by  operation  of  law,  and  trusts  of  that  nature  are  expressly 
excepted  from  the  statute.     See  29  Car.  2,  c.  3,  s.  8. 

Where  the  trust  does  not  arise  on  the  face  of  the  deed  itself,  the 
parol  evidence  must  prove  the  fact  of  the  advance  of  the  purchase- 
money  very  clearly:  Newton  v.  Preston,  Prec.  Ch.  103;  Gascoigne 
V.  Thwing,  1  Vern.  366;  Willis  v.  Willis,  2  Atk.  71;  Goodright  v. 
Hodges,  1  Watk.  Cop.  229;  Groves  v.  Groves,  3  Y.  &  J.  163.  Lord 
Hardivicke,  however,  in  Willis  v.  Willis,  2  Atk.  72,  [It  is  now  well 
settled  that  parol  evidence  may  be  introduced  both  to  create  and  to 
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rebut  the  presumption  of  a  resultiDg  trust:  Kendall  v-  Mann,  11 
Allen,  15;  Sanford  v.  Weeden,  2  Hiesk.  71;  Letcher  v.  Letcher,  4 
J.  J.  Marsh,  593;  Swinburne  v.  Swinburne,  28  N.  Y.  508;  Blodgett 
V.  Hildreth,  103  Mass.  487;  Dryden  v.  Hanway,  31  Md.  254;  Do 
Peyster  v.  Gould,  2  Green's  Ch.  480;  Myers  u  Myers,  1  Casey,  100.] 
thought  that  parol  evidence  might  be  admitted  to  show  the  trust  from 
the  mean  circumstances  of  the  pretended  owner  of  the  real  estate  or 
inheritance,  which  made  it  impossible  for  him  to  be  puchaser.  See 
also,  Lench  v,  Lench,  10  Ves,  518;  Heard  y,  Pilley,  4  L.  R.  Ch.  App. 

552. 
[  *  248]  It  is  said  by  Mr.  Sanders,  in  his  *  Treatise  on  Uses  and 
Trusts,  Vol.  L  p.  354,  5th  edit.,  "  that,  after  the  death  of 
the  supposed  nominal  purchaser,  parol  proof  can  in  no  instance  be 
admitted  against  the  express  declaration  of  the  deed."  [It  is  now 
held  in  this  country  that  parol  evidence  may  be  introduced  in  the 
cases  under  consideration,  even,  after  the  death  of  the  nominal  pur- 
chaser: See  Neil  v.  Keese,  5  Texas,  23;  "Williams  v.  Hollingsworth, 
1  Strob.  Eq.  103;  McCammon  v.  Pettitt,  3  Sneed,  242;  Fausler  v. 
Jones,  7  Ind.  277.  This  is  on  the  principle  that  the  death  of  the 
nominal  purchaser  cannot  affect  the  admissibility  of  parol  testimony: 
Harrisburg  Bank  v.  Tyler,  3  W.  &  S.  373;  Livermore  v.  Aldrich,  5 
Cush.  435;  Unitarian  Co.  v.  Woodbury-,  14  Me.  281.]  The  same 
opinion  is  expressed  by  another  author.  See  Roberts  on  Frauds,  99, 
and  Chalk  v.  Danvers,  1  Ch.  Ca.  310.  It  does  not,  however,  appear 
that  the  Statute  of  Frauds  is  violated  by  admitting  parol  proof  of 
the  advance  of  the  purchase- money  after  the  death  of  the  nominal 
purchaser,  any  more  than  it  is  by  allowing  such  proof  in  his  lifetime. 
See  Lench  v.  Lench,  10  Yes.  511,  517;  Sugd.  V.  &  P.  910,  11th  edit. 

If  the  nominal  purchaser  admits  the  payment  of  the  purchase- 
money  by  the  real  purchaser,  a  trust  will  doubtless  result:  (Ryall 
v.  Ryall,  1  Atk.  58;  Lane\.  Dighton,  Amb.  413);  and  even  although 
he,  by  answer  to  a  bill,  denied  such  payment,  parol  evidence  is,  it 
appears,  admissible  in  contradiction  to  it.  See  Gascoigne  v.  Thwing, 
1  Vern.  366;  Newton  v.  Preston,  Prec.  Ch.  103;  Bartletty.  Pickers- 
gill,  1  Eden,  515,516;  Edwards  \.  Pike,  lEden,  267;  Coothy.  Jack- 
son, 6  Ves.  39;  sedvide  Strett  v.  Whitmore,  2  Freem.  280. 

But  parol  evidence  has  been  held  not  admissible  to  prove  a  verbal 
agreement  of  an  agent  to  purchase  an  estate  for  his  principal,  where 
the  agent  having  pui:chased  the  estate  for  himself,  with  his  own 
money,  had,  by  his  answer,  denied  the  agreement.  See  Bartlett  v. 
Pickersgill,  1  Eden,  515,  where  Lord  Keeper  Henley,  clearly  draw- 
ing the  distinction  between  the  admission  of  evidence  to  prove  the 
advance  of  purchase- money,  where  the  trusts  result  by  operation  of 
Ihe  law,  and  are  exempted  from  the  Statute  of  Frauds  (29  Car.  2,  c. 
3),  and  the  admission  of  parol  evidence  to  prove  an  agreement,  said, 
that  to  allow  parol  evidence  in  the  latter  case  would  be  to  overturn 
the  statute.  "  The  statute,"  observes  his  Lordship,  "  says  that  there 
shall  be  no  trust  of  land  unless  by  memorandum  in  writing,  except 
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such  trusts  as  arise  by  operation  of  law.  ["  If  the  trust  is  declared 
in  writing  at  the  time  of  the  transaction,  there  can  be  no  resulting 
trust,  as  the  one  precludes  the  other."  Perry  on  Trusts,  sec.  140; 
Dow  V.  Jewell,  21  N.  H.  470;  Alexander  v.  VVorrance,  17  Mo.  230; 
Anstice  v.  Brown,  0  Paige,  448.]  Where  money  is  actually  paid, 
there  the  trust  arises  from  the  payment  of  the  money,  and  not  from 
any  agreement  of  the  parties.  But  this  is  not  like  the  case  of  money 
paid  by  one  man,  and  the  conveyance  taken  in  the  name  of  another; 
in  that  case,  the  bill  charges  that  the  estate  was  bought  '.vith  the 
plaintifiF's  money.  If  the  defendant  says  he  borrowed  it  of  the  plain- 
tiflP,  then  the  proof  will  be  whether  the  money  was  lent  or  not;  if  it 
was  not  lent,  the  plaintiff  bought  the  land:  but  as  here  tlie  trust  de- 
pends on  the  agreement,  if  I  establish  the  one  by  parol,  I  establish 
the  other  also If  the  plaintiff  had  paid  any  part  of  the  pur- 
chase-money, it  would  have  been  a  reason  for  me  to  admit 
the  *evidence.''^  The  defendant  in  this  case  was  afterwards  [  *  249  ] 
convicted  of  perjury  for  having  denied  the  trust;  but  the 
record  of  the  conviction  was  held  not  to  be  evidence  of  the  agree- 
ment: Bartlett  v.  Pickersgill,  1  Eden,  517;  see  Chadivickw.  Maden, 
9  Hare,  188. 

In  the  recent  case  of  Heard  v.  Pilley,  4  L.  B.  Ch.  App.  548, 
doubts  are  thrown  upon  Bartlett  v.  Pickersgill,  by  Lords  Justices 
Selwyn  and  Giffard,  the  latter  of  whom  observes,  "  that,  as  regards 
the  case  of  Bartlett  v.  Pickersgill,  it  seems  to  be  inconsistent  with 
all  the  authorities  of  the  Court,  which  proceed  on  the  footing  that 
it  will  not  allow  the  Statute  of  Frauds  to  be  made  an  instrument  of 
fraud."  See  Nicholson  v.  Mulligan,  3  I.  B.  Eq.  308;  Cave  v.  Mack- 
enzie, 46  L.  J.  (Ch.)  564;  Chattock  w.  Muller,  8  Ch.  D.  177. 

Parol  evidence  is  admissible  to  prove  that  a  purchase  of  land  has 
been  made  by  the  trustee  with  trust-money,  notwithstanding  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  because  constructive  trusts  were 
excepted  therefrom,  sec.  8  ;  [The  Statute  of  Frauds  embraces  only 
trusts  created  or  declared  by  the  parties  and  does  not  effect  trusts 
arising  bv  operation  of  law:  Foote  i\  Bryant,  47  N.  Y.  544;  AVard 
V.  Armstrong,  84  111.  151,  Judd  v.  Haseley,  22  la.  428;  Black  v. 
Black,  4  Pick.  238;  Boss  u.  Hegeman,  2  Edw.  Ch.  373.]  and  upon 
that  being  proved,  a  trust  will  result  in  favour  of  the  cestui  que 
trust,  the  real  owner  of  the  money.  Thus,  Sir  William  Grant,  M. 
B.,  in  Lench  v.  Lench,  10  Ves.  517,  speaking  of  a  purchase  alleged 
to  have  been  made  with  trust  money,  says,  "  all  depends  upon  the 
proof  of  the  facts  ;  for,  whatever  doubts  may  have  been  formerly 
entertained  upon  this  subject,  it  is  now  settled  that  money  mav, 
in  this  manner,  be  followed  into  the  land  in  which  it  is  invested  ; 
and  a  claim  of  this  sort  may  be  supported  by  parol  evidence."  [If 
the  trustee  or  other  person  standing  in  a  fiduciary  relation  pur- 
chases property  with  the  funds  of  the  trust  estate  and  takes  title 
in  his  own  name,  he  must  hold  it  upon  a  resulting  trust  for  his  ben- 
eficiary:    Hall  V.  Vanness,  49  Pa.  St.  457;  Campbell  v.  Campbell, 
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21  Mich.  459;  Settembre?^.  Putnam,  30  Cal.  490;  Holmes  v.  Camp- 
bell. 10  Minn.  40;  King  v.  Cushman,  43  111.  31.]  See  also  Anon., 
SeLCb.  Ca.,  57;  Ryall  v.  Ryall,  1  Atk.  59;  S.  C,  A.mb.  413;  Lane 
V.  Dighton,  Amb.  409;  Balgney  v.  Hamilton,  cited  Amb.  414; 
Hughes  v.  Wells,  9  Hare,  749;  Harford  v.  Lloyd,  20  Beav.  310; 
Bridgman  v.  Gill,  24  Beav.  302;  Birds  v.  Askey,  24  Beav.  618; 
Pennell  v.  Deffell,  4  De  G.  Mac.  &  G.  372;  Trench  v.  Harrison,  17 
Sim.  Ill  ;  Wadham  v.  .Rigg,  1  Drew.  &  Sm.  216;  Williams  v. 
Thomas,  lb.  (V.-C.  K.)  417;  i?oZ/e  v.  Gregory,  13  W.  E.  (L.  C.)  3r.5; 
Frith  V.  Cartland,  2  Hem.  &  Mill.  417;  Hopper  v.  Conyers,  2  L. 
Eep.  Eq.  549;  Brown  v.  Adams,  4  L.  E.  Ch.  App.  764;  Middleton  v. 
Pollock,  4  Cb.  D.  49;  Great  Eastern  Railway  Company  v.  Turner, 
8  L.  E.  Cb.  App.  149;  Ex  parte  Cooke,  4  Ch.  D.  123;  jB*W  v.  ^wr^, 
11  Ch.  D.  772  n. 

The  result  will  be  the  same  where  the  trust  money  has  been  in- 
vested by  the  trustee  in  the  purchase  of  goods  or  chattels  ;  In  re 
HalletVs  Estate,  13  Ch.  D.  709.  [For  American  notes  on  this  very 
important  case,  see  American  notes  and  cases  to  Brett's  Lead.  Cas. 
Mod.  Eq.  45  et  seq.  (Text  Book  Series.)] 

In  either  case  according  to  the  now  well-established  rule  of 
equity,  the  beneficial  owner  has  a  right  to  elect  either  to  take  the 
property  purchased,  or  to  hold  it  as  a  security  for  the  amount  of 
the  trust  money  laid  out  in  the  purchase  ;  or,  as  we  gen- 
[  *  250  ]  erally  express  *  it,  he  is  entitled  at  his  election  either  to 
take  the  property,  or  to  have  a  charge  on  the  property  for 
the  amount  of  the  trust  money  :  In  re  HalletVs  Estate,  18  Ch.  D. 
709,  per  JesseZ,  M.  E. 

Where,  however,  a  trustee  has  mixed  the  trust  money  with  his 
own  there  is  this  distinction,  that  the  cestui  que  trust,  or  beneficial 
owner,  can  no  longer  elect  to  take  the  property,  because  it  is  no 
longer  bought  with  the  trust  money  simply  and  purely,  but  with  a 
mixed  fund.  He  is  however  still  entitled  to  a  charge  on  the  prop- 
erty purchased,  for  the  amount  of  the  trust  money  laid  out  in  the 
purchase  ;  and  that  charge  is  quite  independent  of  the  fact  of  the 
amount  laid  out  by  the  trustee  :  Ih.,  709,  and  see  In  re  Pumfrey, 
The  Worcester  City  &  County  Banking  Co.  v.  Blick,  22  Ch.  D.  255, 
as  to  right  of  the  trustee  to  an  indemnity  for  the  sum  he  has  ad- 
vanced. [When  a  person  holding  money  in  a  fiduciary  character 
mixes  it  with  his  own,  a  resulting  trust  arises  for  the  benefit  of  the 
cestui  que  trust  who  will  take  the  entire  fund  unless  the  trustee  es- 
tablishes how  much  money  of  the  mixed  fund  was  his  and  how 
much  belonged  to  the  cestui  que  trust.  The  rule  on  the  subject  of 
confusion  of  goods  regulates  this:  Hill  on  Trustees,  148;  Thomp- 
son's Appeal,  10  Harris  (Pa.),  16;  School  i;.  Kirwin,  25  111.  73.] 

In  following  trust  money,  invested  by  a  person  to  whom  it  was 
intrusted,  it  is  immaterial  whether  he  were  an  express  trustee,  an 
agent,  bailee,  collector  of  rents,  or  anybody  else  in  a  fiduciary  posi- 
tion :  In  re  HalletVs  Estate,  18  Ch.  D.  696,  709,  and  the  cases  there 
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cited.  Harris  v.  Truman,  7  Q.  B.  D.  340;  9  Q.  B.  D.  264;  New 
Zealand  &  Australian  Land  Company  v.  Watson,  7  Q.  B.  374,  383, 
reversing  S.  C,  uom.,  New  Zealand  &  Australian  Land  Co.  w.  Bus- 
ton,  5  Q.  B.  D.  474,  [The  moment  you  establish  the  fiduciary  rela- 
tion, the  modern  rules  of  equity  as  regards  following  trust  money 
apply:  Resor  v.  Resor,  9  Ind.  347;  Baron  v.  Baron,  24  Vt.  375; 
McLarren  v.  Brewer,  51  Me.  402;  Pugh  r.  Currie,  5  Ala.  446;  Oli- 
ver V.  Piatt,  3  Howard,  401;  Eshleman  v.  Lewis,  13  Wright  (Pa.), 
419.] 

Money  also  held  by  a  person  in  a  fiduciary  character,  if  paid  by 
him  to  an  account  at  his  banker's,  may  be  followed  by  the  person 
for  whom  he  held  the  money,  who  has  a  charge  on  the  balance  in 
the  banker's  hands.  (In  re  Halletfs  Estate,  13  Ch.  D.  696,  dis- 
senting from  Ex  parte  Dale  &  Co.,  11  Ch.  D.  772.)  Hence  if  a 
person  who  holds  money  as  a  trustee  or  in  a  fiduciary  character,  pays 
it  to  his  account  at  his  banker's,  and  mixes  it  with  his  own  money, 
and  draws  out  sums  by  cheques  in  the  oi'dinary  manner,  the  rule  in 
Clayton's  Case  (1  Mer.  572;"Tudor's  L.  C.  M.  L.  1,  3rd  ed.)  attrib- 
uting the  first  drawings  out  to  the  first  payments  in  does  not  apply, 
so  that  the  drawer  must  be  taken  to  have  drawn  out  his  own  money 
in  preference  to  the  trust  money  :  In  re  Halletfs  Estate,  13  Ch.  D. 
696,  on  this  point  not  following  Pennell  v.  Deffell,  4  De  G.  M.  &  G. 
372. 

It  seems,  however,  that  as  between  two  cestui  que  trusts  whose 
money,  the  trustee  has  paid  into  his  own  account  at  his  banker's, 
the  rule  in  Clayton's  Case  will  apply,  so  that  the  first  sum  paid  in 
will  be  held  to  have  been  first  drawn  out  :  In  re  Halletfs  Estate, 
13  Ch.  D.  696. 

A  trustee  as  well  as  a  cestui  que  trust  may  follow  property  in 
which  a  trust  fund  has  been  wrongly  invested,  though  he  has  ac- 
tively concuiTed  in  the  breach  of  trust ;  Carson  v.  Sloane, 
13  L.  *  R.  I.  139;  Price  v.  Blakemore,  6  Beav.  507.  [  *  251  ] 

Trust  money,  however,  cannot  be  followed,  if  paid  to  a 
third  person  bona  fide,  as  for  instance  to  a  tradesman  in  part  pay- 
ment of  a  debt  (Collins  v.  Stimson,  11  Q.  B.  142,  144),  to  an 
auctioneer  as  a  deposit,  afterwards  forfeited  for  non-completion  of 
the  contract  (lb.),  to  a  landlord  in  payment  of  rent  by  an  uncertifi- 
cated bankrupt:  Ex  parte  Dewhurst,  7  L.  R.  Ch.  App.  185. 

Where  a  person  under  an  obligation  to  settle  all  his  personal 
estate  afterwards  buys  land  in  his  own  name,  partly  with  borrowed 
money,  although  upon  his  death  intestate  there  will  be  no  resulting 
trust  of  the  estate  which  will  descend  to  his  heir,  all  his  personal 
estate  which  can  be  traced  as  having  been  employed  in  the  pur- 
chase of  the  estate,  in  paying  off  the  borrowed  money,  or  in  lasting 
improvements  on  the  estate,  will  be  a  charge  upon  it  in  the  hands 
of  the  heir  for  the  benefit  of  the  cestui  que  trusts:  Lewis  v.  Madocks, 
8  Ves.  150;  17  Ves.  48;  Denton  v.  Davies,  18  Ves.  499.  In  the  case 
of  the  settlor's  bankruptcy,  see  46  &  47  Vict.  c.  52,  s.  47. 
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No  trust  will  result  for  a  person  who  advances  the  purchase- 
money  merely  as  a  loan  Bartlett  v.  Pickersgill,  1  Eden,  516;  Crop 
V.  Norton,  9  Mod.  233,  235:  Aveling  v.  Knipe,  19  Ves.  445.  [In 
order  to  create  a  resulting  trust  the  purchase- money  must  be  ad- 
vanced and  paid  in  the  capacity  of  purchaser;  and  if  one  pays  the 
purchase-money  by  way  of  a  loan,  for  another,  and  the  conveyance 
is  taken  in  the  name  of  the  other,  no  trust  will  result  to  the  one  who 
pays  the  purchase  money:  Dudley  v.  Batchelder,  53  Me.  403; 
White  V.  Carpenter,  2  Paige,  217;  Gibson  v.  Toole,  40  Miss.  788; 
Henderson  v.  Hoke,  1  Dev.  and  Batch.  119.] 

It  was  stated  by  Sir  G.  Jessel,  M.  R.,  that  "he  did  not  understand 
that  the  law  of  the  Court  made  any  difference  between  a  transfer 
and  a  purchase — a  purchase  of  stock  in  the  joint  names  of  the  ben- 
eficial owner  and  another,  or  a  transfer  from  that  beneficial  owner 
into  the  joint  names  of  himself  or  herself  [and  another],  or  a  trans- 
fer to  a  third  name  from  the  beneficial  owner  into  another  name. 
In  either  case,  in  the  absence  of  evidence  to  the  contrary,  there  was 
a  resulting  trust  in  favour  of  the  beneficial  owner."  Faivkes  v. 
PasGoe,  10  L.  R.  Ch.  App.  345,  n.  In  the  Court  of  Appeal,  where 
the  decision  of  the  Master  of  the  Rolls  was  reversed,  upon  the  ad- 
mission of  evidence  rebutting  the  resulting  trust,  if  any,  the  Lords 
Justices  did  not  decide  the  point  raised  by  the  Master  of  Rolls, 
viz.,  whether  a  trust  results  upon  the  transfer  of  stock  from  the 
owner  into  the  name  of  a  third  party,  in  the  same  manner  as  it  un- 
doubtedly would  do  if  he  had  purchased  stock  and  had  it  trans- 
ferred by  another  into  the  name  of  such  person.  But  Lord  Justice 
James,  although  he  assumed  for  the  purpose  of  his  judgment  that 
there  was  no  distinction  between  the  two  cases,  evidently  did  not 
agree  with  the  law  as  laid  down  by  the  Master  of  the  Rolls,  as  he 
observed,  although  he  would  then  assume  that  the  implication 
of  a  resulting  trust  arose  as  much  in  the  case  of  a  trans- 
[  *  252  ]  fer  as  *in  that  of  a  purchase  of  stock,  "that  certainly  was 
not  the  case  with  regard  to  a  conveyance  of  land  ;" 
Faivkes  v.  Pascoe,  10  L.  R.  Ch.  App.  348. 

With  regard  to  a  voluntary  conveyance  of  land,  in  the  case  of 
Young  v.  Peachy,  2  Atk.  257,  Lord  Hardwicke  distinctly  lays  it 
down  that  where  a  voluntary  conveyance  is  made,  it  is  by  no  means 
the  rule  of  the  Court  that  a  trust  arises  by  implication.  That  trusts 
by  implication  or  operation  of  law  arise  where  one  person  pays  the 
purchase-money  and  the  conveyance  is  taken  in  the  name  of  another, 
or  in  some  other  cases  of  that  kind,  but  the  rule  is  by  no  means  so 
large  as  to  extend  to  every  voluntary  conveyance.  See  also  Lloyd 
V.  Spillet,  2  Atk.  148,  150.  Sed  vide  Lewin  on  Trustees,  p.  131  n., 
7th  ed.,  and  cases  there  cited;  Fordyce  v.  Willis,  3  Bro.  C.  C.  585. 
[No  trust  results  because  of  a  convevance  without  consideration: 
Groff  V.  Rohrer,  35  Md.  327;  Burt  v.  Wilson,  28  Cal.  632;  Ownes 
V.  Ownes,  8  C.  E.  Green,  60.     Parol  evidence  is  not   admissible  to 
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control  or  contradict  the  consideration;     Farrington  v.  Barr,  36  N. 
H.  86;  Randall  v.  Phillips,  3  Mason,  388.] 

Upon  the  same  principle,  in  George  v.  Howard,  7  Price,  646, 
where  an  intestate  had  transferred  stock  into  the  joint  names  of 
himself  and  the  husband  of  one  of  his  nieces,  Lord  Chief  Baron 
Richards  says,  *'It  was  argued  on  this  ground,  that  the  intfe^tate 
having  purchased  the  stock  with  his  own  money,  and  transferred  it 
into  his  own  name  and  that  of  another  person,  the  presumption  is 
that  the  other  person,  if  a  stranger,  is  merely  a  trustee  for  him 
whose  money  it  was:  and  so  it  might  have  been  presumed  here,  per- 
haps, if  such  were  the  facts,  but  in  this  case,  &iock  already  purchased 
and  invested  was  trauf erred  into  the  name  of  the  owner  and  the 
defendant;  and  if  I  deliver  over  money,  or  transfer  stock  to  another, 
even  although  he  should  be  a  stranger,  it  would  be  prim  d  facie  a 

gift." 

We  may  therefore  conclude  that  if  there  has  been  a  voluntary 
grant  or  transfer  of  real  or  personal  property  to  a  stranger,  and  a 
fon'tiori  if  to  a  child  or  a  person  to  whom  the  grant  or  a  transferor 
stands  in  loco  parentis  (Batstone  v.  Salter,  19  L.  R.  Eq.  250;  10 
L.  R.  Ch.  App.  431)  the  presumption  arises  that  a  gift  was  in- 
tended to  the  grantee  or  transferee,  which  may,  however,  be  rebutted 
or  supported  by  evidence:  Hutchins  v.  Lee,  1  Atk.  447;  Cook  v. 
Fountain,  3  Swans.  585;  Young  v.  Peachy,  2  Atk.  256;  and  see 
Hill  on  Trustees,  72,  73. 

Hoiv  resulting  trusts  may  be  rebutted. — Resulting  trusts,  however, 
as  they  arise  from  equitable  presumption,  may  be  rebutted  by  parol 
evidence,  showing  it  was  the  intention  of  the  person  who  advanced 
the  purchase-money,  and  which  intention  cannot  be  altered  at  a 
subsequent  period.  [The  trusts  under  consideration  rest  upon  pre- 
sumption, and  this  presumption  is  not  one  juris  et  de  jure.  But  of 
fact  merely,  and  open  to  rebuttal,  and  all  the  attendant  facts  and 
circumstances  may  be  proved  by  parol:  Bisph.  Eq.  sec.  83;  Byers 
V.  Danley,  27  Ark.  88.]  Groves  \.  Groves,  3  Y.  &  J.  172),  that  the  per- 
son to  whom  the  property  was  transferred  either  solely  or  jointly 
with  such  person  should  take  for  his  own  benefit  (Good- 
right  V.  Hodges,  1  Watk.  Cop.  *227;  S.  C,  Lofft,  230;  Ri  [  *  253  ] 
der  V.  Kidder,  10  Ves.  364;  Rundle  v.  Rundle,  2  Vern. 
252;  see  Order,  n.  (1)  lb.;  Redington  v.  Redington,  3  Ridg.  P.  C. 
178;  Deacon  v.  Colquhoun,  2  Drew.  21;  Garrickw.  Taylor,  29  Beav. 
79,  10  W.  R.  (L.  J.)  49;  Wheeler  v.  Smith,  1  Giff.  300;  Nicholson 
V.  Mulligan,  3  I.  R.  Eq.  308;  Fawkes  v.  Pascoe,  10  L.  R.  Ch.  App. 
343). 

And  such  trusts  may  be  rebutted  as  to  part,  and  prevail  as  to  the 
remainder.  Thus,  where  a  person  has  advanced  the  purchase- 
money,  and  has  taken  a  transfer  of  stock  or  the  conveyance  of  an 
estate  in  the  name  of  a  stranger,  upon  proof  of  the  intention  of  the 
person  advancing  the  money  to  confer  upon  the  nominee  a  life  in- 
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terest  in  the  stock  or  estate,  the  resulting/ trust  will  be  rebutted  as 
to  the  life  interest,  but  will  prevail  as  to  the  remainder:  Lane  v. 
Dighton,  Amb.  409 ;  Rider  v.  Kidder,  10  \^es.  368 ;  Benbow  v.  Town- 
send,  1  My.  &  K  501.  J 

In  the  same  manner  the  resulting  truAt  may  prevail  as  to  a  life 
interest,  but  be  rebutted  as  to  the  remainder.  This  is  often  the 
case  when  a  purchase  of  stock  has  been  made  by  the  purchaser  in 
the  joint  names  of  himself  and  a  stranger:  Vowkes  v.  Pascoe,  10 
L.  R.  Ch.  App.  343;  Standing  v.  Bowring,  27  Ch.  D.  341;  S.  C, 
affirmed  on  appeal  W.  N.  1885,  Dec.  26,  P.  223. 

Where  a  transfer  has  been  made  to  the  name  of  a  stranger,  or  a 
purchase  made  in  his  name,  either  solely  or  jointly  with  that  of  the 
purchaser  or  transferor,  and  the  presumption  in  favour  of  a  result- 
ing trust  is  either  wholly  or  partially  rebutted  by  evidence,  any  sub- 
sequent purchase  or  transfer  in  the  same  name  or  names  will  be  con- 
sidered as  made  for  the  same  purpose.  See  Fowkes  v.  Pascoe,  10  L, 
B.  Ch.  App.  354,  where  Mellish,  L.  J.,  observes,  "Assuming  the 
testatrix  to  know  that  she  had  made  a  gift,  and  had  invested  a  sum 
of  money  in  stock  in  the  joint  names  of  herself  and  Pascoe,  for 
the  purpose  of  making  a  present  to  him,  it  would  certainly  be  a 
very  extraordinary  thing  that  she-  should  go  and  add  other  large 
sums  to  that  account,  not  for  the  purpose  of  making  a  present  to  him, 
but  for  the  purpose  of  his  being  a  trustee." 

The  mere  receipt  of  the  income  of  the  property  transferred  is 
not  of  itself  sufficient  to  show  that  the  transferor  did  not  intend  to 
confer  a  beneficial  interest  on  the  transferees:  Geoi^ge  v.  Howard, 
7  Price,  646;  Christy  v.  Courtenay,  13  Beav.  96;  Batstonev.  Salter, 
19  L.  B.  Eq.  250,  10  L.  B.  Ch.  App.  431. 

It  seems  that  statements  on  the  part  of  the  person  making  the 
purchase,  evidencing  an  intention  to  confer  some  undefined  benefit 
not  shown  to  be  acted  on,  and  d  fortiori  if  they  are  inconsistent 
with  the  acts  of  enjoyment  of  the  property,  will  not  be  sufficient  to 
rebut  a  resulting  trust:  [The  facts  in  all  cases  must  be  proved 
with  great  clearness  and  certain tv:  Parmlee  v.  Sloan,  37  Ind.  469; 
Cutler  u.  Tattle,  19  N.  J.  Ch.  560;  Holder  t;.  Nunnelly,  2  Cold.  288; 
Thomas  v.  Sandford,  49  Md.  181;  Clark  v.  Quackenboss, 
[  *  254  ]  27  111.  260;  Wright  v.  King,  Harr.  Ch.  12.]  ''Nicholson 
V.  Mulligan,  3  I.  B.  Eq.  308,  320. 

Parol  evidence  of  interested  parties  is  admissible  to  rebut  a  result- 
ing trust,  and  in  connection  with  surrounding  circumstances  it  might 
have  that  effect,  although  it  would  not  if  taken  by  itself.  See 
Fowkes  V.  Pascoe,  10  L.  B.  Ch.  App.  343.  [The  admissions  of  the 
nominal  purchaser  and  grantee  in  the  deed,  and  other  proper  docu- 
ments, and  even  circumstantial  evidence,  as,  that  the  means  of  the 
nominal  purchaser  were  so  limited  that  it  was  impossible  for  him  to. 
pay  the  purchase- money,  are  all  competent  evidence:  Farrell  v. 
Lloyd,  69  Pa.  St.  239;  Mitchell  u.  O'Neil,  4  Nev.  504;  Baumgart- 
ner  v.  Guessfeld,  38  Mo.  36;  Gascoigne  v.  Twing,  1  Vroom,  366.] 
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The  presumption  of  a  resulting  trust  will  not  be  raised,  after  ac- 
quiescence for  a  great  length  of  time  in  the  enjoyment  of  the  prop- 
erty, by  the  person  in  whose  name  it  was  purchased  by  the  person 
advancing  the  purchase-money.  Delane  v.  Delane,  7  Bro.  P.  C. 
279,  Toml.  ed.  See,  also.  Groves  v.  Groves,  3  Y.  &  J.  172;  Clegg  v. 
Edmondson,  8  De  G.  Mac.  &  G.  787.  [The  courts  will  not  enforce 
a  resulting  trust  after  the  lapse  of  great  lapse  of  time,  or  laches  on 
the  part  of  the  supposed  cestui  que  trust:  Smiths  Patton,  12  W. 
Va.  541;  King -y.  Purdee,  0  Otto,  90;  Douglass  v.  Lucas,  63  Pa. 
St.  11;  Hall  V.  Doran,  13  la.  308;  Midmer  v.  Midmer,  20  N.  J. 
Eq.  299;  Miller  V.  Blose,  30  Gratt  (Va.),  744] 

Where  there  is  an  express  trust  declared,  upon  a  purchase  made 
in  the  names  of  strangers,  (Ayherst  v.  Jenkins,  10  L.  K.  Eq.  275), 
though  but  by  parol,  there  can  be  no  resulting  trust;  for  resulting 
trusts,  though  saved  by  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  are 
only  saved  and  left  as  they  were  before  the  act;  and  a  bare  declara- 
tion by  parol,  before  the  act,  would  prevent  any  resulting  trust. 
See  Bellasis  v.  Compton,  2  Vern.  294. 

Where  a  person  in  order  to  defraud  his  creditors  had  transferred 
stock  to  a  fictitious  person,  upon  proof  of  the  fact,  a  transfer  was  or- 
dered to  be  made  to  the  personal  "representatives  of  the  transferor 
(Arthur  v.  Midland  Railway  Co.,  3  K.  &  J.  204) ;  and  in  a  case  where 
a  person  had  made  a  similar  transfer  with  the  same  object,  and  after- 
wards became  bankrupt,  a  re-transfer  at  the  suit  of  his  assignees 
was  ordered  to  be  made  into  his  own  name:  Green  v.  The  Bank  of 
England,  3  Y.  &  C.  722. 

Where,  however,  a  person  for  the  purpose  of  giving  a  fictitious 
credit  to  others,  deposits  money  to  their  credit  with  a  bank  to  be 
held  upon  trust  for  himself,  the  latter  cannot  after  the  bankruptcy 
of  such  others  reclaim  the  deposit,  even  if  he  might  have  done  so 
previously.  See  In  re  Great  Berlin  Steamboat  Co.,  20  Ch.  D.  010. 
There  B.  for  the  purpose  of  enabling  a  company  to  have  a  fictitious 
credit  in  case  of  inquiries  at  their  bankers  placed  money  to  their 
credit  which  they  were  to  hold  in  trust  for  him.  Some  of  the  money 
having  been  drawn  out  with  B.'s  consent,  and  the  company  having 
been  ordered  to  be  wound  up,  it  was  held  by  the  Court  of  Appeal 
affirming  the  decision  of  Bacon,  V.-C,  that  B.  could  not  claim  to 
have  the  balance  paid  to  him. 

Presumption  of  Advancement  on  a  purchase  in  the  name  of  a 
child,  wife,  (&c.] — As  to  purchases  made  in  the  names  of  children, 
or  of  persons  equally  favoured,  it  may  be  laid  down  as  a  general 
rule  that  where  a  purchase  is  made  by  a  parent  in  the 
name  of  a  child,  *  there  will  primd  facie  be  no  resulting  [  *  255  ] 
trust  for  the  parent,  but  on  the  contrary,  a  presumption 
arises  that  an  advancement  was  intended.  [If  a  purchaser  takes  a 
conveyance  in  the  name  of  his  wife  or  child  or  any  other  person, 
for  whom  he  is  under  natural,  legal  or  moral  obligation  to  provide, 

313 


*  255  DYER  V.  DYER. 

the  presumption  of  a  resulting  trust  is  rebutted,  and  the  contrary 
presumption  arises, — that  the  purchase  and  the  conveyance  were 
intended  to  be  an  advancement  for  the  nominal  purchaser :  Fatherlee 
V.  Fletcher,  31  Miss.  265;  Thomas  v.  Chicago,  55  111.  403;  Wilton 
v>  Devine,  20  Barb.  9;  Tremper  v.  Burton,  18  Ohio,  418;  Dickin- 
son V.  Davis,  44  N.  H.  647;  Miller  v.  Blose,  30  Gratt  (Va.),  744; 
Stanley  v.  Brannon,  6  Black,  193;  Shepherd  v.  White,  10  Texas, 
72;  Butler  v.  Ins.  Co.,  14  Ala.  777;  Dudley  v.  Bosworth,  10  Humph. 
12;  Shaw^.  Bead,  47  Pa.  St.  96.]  "I  remember,"  says  Lord  Eldon, 
"the  case  of  Dyer  v.  Dyer,  which  was  very  fully  considered;  and 
the  Court  meant  to  establish  this  principle,  viz.,  admitting  the  clear 
rule  that,  where  A.  purchases  in  the  name  of  B.,  A.  paying  the  con- 
sideration B.  is  a  trustee,  notwithstanding  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  that  rule  does  not  obtain  where  the  purchase  is  in 
the  name  of  a  son;  that  purchase  is  an  advancement  primd  facie; 
and  in  this  sense,  that  this  principle  of  law  and  presumption  is  not 
to  be  frittered  away  by  nice  refinements.  Therefore,  if  the  pur- 
chase was  of  a  fee  simple  immediately,  primd  facie  the  son  would 
take;  so,  if  it  was  the  purchase  of  a  reversion;  and  it  is  very  diffi- 
cult, upon  the  mere  circumstance  of  the  proximity  or  possible  re- 
moteness of  possession,  to  do  that  away.  Nothing  could  be  stronger 
than  the  circumstance  in  Dyer  v.  Dyer^  that  the  purchaser  had  ac- 
tually devised  it.  He  certainly  took  it  to  be  his  own;  but  he  hap- 
pened to  mistake  the  rule:  Finch  v.  Finch,  15  Ves.  50;  see  also 
Franklin  Y.  Franklin,  1  Swanst.  17,  18;  Grey  y.  Grey,  2  Swanst. 
597;  S.  a,  Eep.  t.  Finch,  340;  SidmouthY.  Sidmouth,  2  Beav.  454; 
Christy  v.  Courtenay,  13  Beav.  96;  Williams  v.  Williams,  32  Beav. 
370;  Tucker  v.  Burrow,  2  H.  &  M.  515,  524;  and  see  Keats  v. 
Hewer,  13  W.  R  (LL.  J.)  34,  where,  however,  it  was  held  that  there 
was  an  express  trust  for  the  purchaser. 

The  presumption  may  also  arise  in  favour  of  any  person  with  re- 
gard to  whom  the  person  advancing  the  money  has  placed  himself 
in  loco  parentis,  thus  in  Beckford  v.  Beckford,  Lofft.  490,  an  illegiti- 
mate son;  in  Ehrand  v.  Dancer,  2  Ch.  Ca.  26,  a  grand- child;  and  in 
Currant  v.  J  ago,  1  Coll.  261,  the  nephew  of  a  wife,  were  held  entitled 
to  property  purchased  in  their  names,  from  the  presumption  of  ad- 
vancement being  intended.  [The  rule  embraces  all  persons  for 
whom  the  purchaser  is  under  any  legal  or  moral  obligation  to  pro- 
vide. It  embraces  sons  and  daughters:  Murphy  v.  Nathans,  46 
Pa.  St.  508;  Baker  v.  Leathers,  3  Ind.  558;  Astreen  v.  Flanagan, 
3  Edw.  Ch.  278.  It  applies  also  to  mother  and  daughter:  Murphy 
V.  Nathans,  10  Weight  (Pa.),  508;  to  husband  and  wife:  Cotton  v. 
Woods,  25  Iowa,  43;  Alexander  v.  Warram,  17  Mo.  228;  Earnest's 
Appeal,  106  Pa.  St.  310;  W^hitten  ^'.  Whitten,  3  Cush.  194;  Father- 
lee v.  Fletcher,  31  Miss.  265;  to  purchases  in  the  name  of  the  son- 
in-law:  Baker  t;.  Leathers,  3  Porter,  (Ind.)  558;  to  grand-father  and 
grand-child:  Kilpinu  Kilpin,  1  M.  &  K  520. 

A  purchase  in  the  name  of  a  brother  will  not  be  considered  an 
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advancement,    unless    the  brother  stands  in   loco  parentis  to  his 
brother.     Edwards  t;.  Edwards,  3  Wright  (Pa.),  377.] 

But  it  has  been  held  in  a  recent  case  that  the  mere  fact  that  a 
grand- father  had  placed  himself  in  loco  parentis  towards  his  illegiti- 
mate grand-son  during  the  life  of  his  father,  will  not  itself  alone 
raise  a  presumption  that  a  purchase  in  the  name  of  such  illegiti- 
mate grand  son  was  intended  for  his  advancement:  Tucker  v.  Bur- 
row,  2  H.  &  M.  515;  and  see  Forrest  v.  Forrest,  13  W.  R.  (V.-C. 
S.)  380;  Hart  v.  Hart,  W.  N.  1877,  p.  184 

["It  seems  to  be  doubtful  whether  a  purchase  in  the  name  of  an 
illegitimate  child  is  to  be  treated  as  an  advancement,  although  the 
weight  of  authority  is  in  favor  of  treating  it  so:"  Bisph.  Eq.  Sec. 
84] 

The  presumption  also  arises  upon  the  purchase  in  the  name  of 
a  wife:  (Kingdon  v.  Bridges,  2  Vern.  67;  Chrisfs  Hospital  v.  Bud- 
gin,  2  Vern.  083;  Bach  v.  Andrew,  2  Vern.  120;  Glaister  v.  Hewer, 
8  Ves.  199;  Eider  v.  Kidder,  10  Ves.  367;  and  Lorimer 
*  V.  Lorimer,  10  Ves,  367,  n.;  Low  v.  Carter,  1  Beav.  426;  [  *256  ] 
and  see  Gosling  v.  Gosling,  3  Drew.  335);  or  when  there 
is  a  purchase  by  a  husband  in  the  joint  names  of  himself  and  his 
wife:  (Re  Gadbury,  11  W.  K  (V.  C.  K.)  895;  Lloyd  v.  Pughe,  14 
L.  R.  Eq.  241;  8  L.  R.  Ch.  App.  88)  ;  or  in  the  joint  names  of  him- 
self and  his  wife  and  child:  Devoy  v.  Devoy,  3  Sm.  &  Giff.  403;  or 
in  the  joint  names  of  himself,  his  wife  and  a  stranger  or  strangers, 
even  although  such  stranger  or  strangers  be  the  trustee  or  trustees 
of  his  marriage  settlement,  for  even  in  such  case  the  purchase  will 
be  considered  an  advancement  for  the  wife  and  not  an  augmenta- 
tion of  the  funds  in  settlement.  [A  purchase  by  a  wife  in  the  name 
of  her  husband  may  be  shown  to  be  a  trust:  McGovern  v.  Knox, 
21  Ohio,  552.]  In  re  Eykyn's  Trusts,  6  Ch.  D.  115.  [See  as  to 
wife  taking  by  survivorship  the  balance  of  a  joint  account  kept  by 
her  deceased  husband  and  herself  with  a  banker:  In  re  Young, 
Tryev.  Sullivan,  W.  N.  1885,  Feb.  7,  p.  25.] 

Where  the  husband  makes  an  investment,  such  as  money  or  stock, 
in  the  names  of  himself  and  his  wife,  it  is  an  advancement  for  the 
benefit  of  the  wife  absolutely  if  she  survives  her  husband,  but  if 
he  survives  her,  then  it  reverts  to  him  as  joint  tenant  with  his  wife: 
In  re  Eykyn's  Trusts,  6  Ch.  D.  118;  Dummer  v.  Pitcher,  2  My.  & 
K  262. 

The  only  difference  where  the  investment  is  in  the  name  of  the 
husband,  wife  and  a  stranger,  is  that  the  stranger  must  be  a  trustee 
for  the  survivor  of  the  husband  and  wife:  In  re  Eykyn's  Trusts, 
6  Ch.  D.  119.     See  also  Fowkes  v.  Pascoe,  10  L.  R.  Ch.  App.  343. 

But  the  presumption  does  not  arise  when  the  purchaser  makes 
the  purchase  in  the  names  of  himself  and  a  woman  with  whom  he 
was  cohabiting  or  with  whom  he  had  gone  through  the  mere  form 
of  marriage,  as  in  the  case  of  a  marriage  with  a  deceased  wife's 
sister  after  the  passing  of  the  Act  to  render  certain  marriages  valid, 
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and  to  alter  the  law  with  respect  to  certain  voidable  marriages  (5 
&  6  Will.  4,  c.  54):  Soar  v.  Foster,  4  K.  &  J.  152. 

It  seems  formerly  to  have  been  held  that  the  presumption  of  ad- 
vancement will  not  arise  from  the  mere  purchase  by  a  married  woman 
out  of  her  separate  estate  in  the  names  of  her  children,  because 
a  married  Woman  was  under  no  legal  obligation  to  provide  for  her 
children:  Re  De  Visme,  2  De  G.  Jo.  &  Sm.  17.  But  it  has  been 
held  upon  proof  of  the  intention  to  advance  by  a  married  woman 
making  a  purchase  out  of  her  separate  estate  in  the  name  of  her 
neice,  that  the  latter  was  absolutely  entitled  to  the  property  so  pur- 
chased: Beecher  v.  Major,  2  Drew.  &  Sm.  431,  13  W.  K.  (L.  C.)  1054. 

A  widowed  mother  is,  it  seems,  a  person  standing  in  such  a  rela- 
tion to  her  child  as  to  raise  the  presumption  in  favour  of  her  child. 
See  Sayre  Y.Hughes,  b  L.  R.  Eq.  376;  there  Susannah  Barling, 
widow,  after  making  her  will  in  favour  of  her  two  daugh- 
[  *  257  ]  ters,  transferred  East  India  Stock  *  which  had  stood  in 
her  own  name,  into  the  names  of  herself  and  her  unmar- 
ried daughter,  and  died.  It  was  held  by  Sir  John  Stuart,  V.-C, 
that  there  was  a  presumption  of  intended  benefit  to  the  unmarried 
daughter,  which  was  unrebutted,  and  that  the  stock  belonged  abso- 
lutely to  her.  "It  has  been  argued,"  said  his  Honor,  "that  a  mother 
is  not  a  person  bound  to  make  an  advancement  to  her  child,  and 
that  a  widowed  mother  is  not  a  person  standing  in  such  a  relation 
to  her  child  as  to  raise  a  presumption  that  in  a  transaction  of  this 
kind  a  benefit  was  intended  for  the  child.  But  the  case  of  a  stranger 
who  stands  in  loco  parentis  seems  not  so  strong  as  that  of  a  mother. 
In  the  case  Re  De  Visme  (2  De  G.  Jo.  &  S.  17),  it  was  said  that  a 
mother  does  not  stand  in  such  a  relationship  to  a  child  as  to  raise 
a  presumption  of  benefit  for  the  child.  The  question  in  that  case 
arose  on  a  petition  in  lunacy,  and  it  seems  to  have  been  taken  for 
granted  that  no  presumption  of  benefit  arises  in  the  case  of  a 
mother.  But  maternal  affection,  as  a  motive  of  bounty,  is,  perhaps, 
the  strongest  of  all,  although  the  duty  is  not  so  strong  as  in  the 
case  of  a  father,  inasmuch  as  it  is  the  duty  of  a  father  to  advance 
his  child.  That,  however,  is  a  moral  obligation  and  not  a  legal  one. 
In  Dyer  v.  Dyer,  Eyre,  C.  B.,  shewed  that  the  relationship  between 
parent  and  child  is  only  a  circumstance  of  evidence.  .  .  .  The  word 
'father'  does  not  occur  in  Lord  Chief  Baron  Eyre's  judgment,  and 
it  is  not  easy  to  understand  why  a  mother  should  be  presumed  to 
be  less  disposed  to  benefit  her  child  in  a  transaction  of  this  kind 
than  a  father. 

This  case  was  followed  by  Batstone  v,  Salter,  19  Eq.  250,  where 
a  lady  had  transferred  stock  into  the  names  of  herself,  her  daughter, 
and  the  daughter's  husband,  and  it  was  held  by  Hall,  V.-C,  upon 
the  eidence  that  it  was  the  intention  of  the  lady  to  create  a  beneficial 
interest  in  each  of  the  three  persons  into  whose  name  the  stock  was 
transferred,  and  that  therefore  upon  the  death  of  the  lady  and  her 
daughter,  her  son-in-law  was  entitled  to  the  stock.  Upon  appeal 
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(reported  10  L.  R.  Ch.  App.  431)  this  decision  was  affirmed  by  Lord 
Cairns,  L.  C,  who  seems  rather  to  have  decided  the  case  upon  the 
ground  of  a  presumption  of  advancement  than  of  the  evidence  of 
intention  for  his  Lordship  in  giving  judgment  says,  "  Whatever 
presumption  there  is  in  favour  of  an  unmarried  daughter  in  the  case 
of  a  transfer  to  her,  the  same  presumption  arises  in  this. case,  where 
the  transfer  was  to  a  married  daughter  and  her  husband." 

In  the  recent  case,  however  of  Bennet  v.  Bennet,  10  Ch.  D.  474; 
in  which,  however,  the  case  of  Batstone  v.  Salter  was  not 
cited).  Sir  G.  Jessel,  M.  R.,  upon  the  *  evidence,  held  [  *  258  ] 
that  an  advance  from  a  widowed  mother  to  her  son  was 
only  a  loan,  and  he  was  of  opinion  that  the  presumption  of  advance- 
ment does  not  arise  in  the  case  of  a  mother,  though  widowed,  as  in 
the  case  of  a  father;  for  he  observed,  "that  though  I  should  have  had 
no  hesitation  in  deciding  Sayre  v.  Hughes  (5  L.  R.  Eq.  376),  in  the 
same  way  as  the  Vice- Chancellor  did,  having  regard  to  the  evi- 
dence, I  should  not  have  arrived  at  the  same  conclusion  irrespective 
of  the  evidence.  We  then  arrive  at  this  conclusion:  that  in  the  case 
of  a  mother — that  is,  the  case  of  a  widowed  mother — it  is  easier  to 
prove  a  gift  than  in  the  case  of  a  stranger;  in  the  case  of  a  mother 
very  little  evidence  beyond  the  relationship  is  wanted,  there  being 
very  little  additional  motive  required  to  induce  a  mother  to  make  a 
gift  to  her  child." 

In  a  previous  case  Sir  G.  Jesselj  M,  R.,  decided  that  the  pre- 
sumption of  a  gift  does  not  arise  in  the  case  of  a  stepmother,  but  he 
seems  there  to  have  been  of  opinion  that  it  did  so  in  the  case  of  a 
mother:   Todd  v.  Moorehouse,  19  L.  R.  Eq.  69,  71. 

The  alteration  in  the  law  by  the  Married  Women's  Property  Act, 
1882  (45  «fe  46  Vict.  c.  76),  by  which  a  married  woman  having 
separate  property  is  rendered  liable  to  the  maintenance  of  her 
children  (sect.  21),  may  in  case  of  a  purchase  by  her  in  the  name  of 
a  child  give  rise  to  the  presumption  of  advancement. 

Where  a  contract  is  entered  into  to  purchase  real  property  in  the 
name  of  a  wife  or  child,  although  the  wife  or  child  as  volunteers 
could  not  file  a  bill  for  specific  performance  of  the  contract,  never- 
theless, if  the  vendor  enforces,  or  is  entitled  to  payment  out  of  the 
husband's  estate,  the  conveyance  must  be  made  to  the  wife  or  child. 
Redington  v.  Redington,  3  Ridg.  P.  C.  106;  Skidmore  v.  Bradford^ 
8  L.  R.  Eq.  134;  Nicolson  v.  Mulligan,  3  L  R.  Eq.  308;  and  see 
Dreiv  V.  Martin,  2  H.  &  M.  130.  [This  presumption  of  advance- 
ment may  be  rebutted  by  evidence  showing  the  intent  of  the  real 
purchaser  to  secure  a  trust  for  himself:  Reed  v.  HufiP,  40  N.  J. 
Eq.  229;  Jackson  v.  Matsdorf,  11  Johns.  96;  Hodgson  v.  Macy,  8 
Ind,  121;  Seibold  v.  Christman,  75  Mo.  308.]  There  an  agreement 
for  the  purchase  of  land  was  entered  into  in  the  names  of  the  hus- 
band and  wife,  and  the  husband  died  before  the  whole  of  the  pur- 
chase-money was  paid.  Upon  an  inquiry  in  an  administration  suit 
as  to  the  real  property  of  tiie  husband,  it  was  held  by  Sir  W.  Page 

317 


*  259  DYER  V.  DYER. 

Wood,  V.-C,  that  it  did  not  include  the  purchased  estate,  that  the 
purchase  enured  for  the  benefit  of  the  widow,  and  that  the  unpaid 
purchase-money  was  payable  out  of  the  husband's  personal  estate. 
But  see  now  Locke  King's  Act  Amendment  (30  &  31  Vict.  c.  69). 

A  binding  contract  to  purchase  in  the  joint  names  of  a  man  and 
his  wife,  has  been  held  to  entitle  the  wife  to  the  benefit  of  the  pur- 
chase as  survivor:  thus  in  Vance  v.  Vance,  1  Beav.  605,  A.  B. 
gave  directions  to  his  bankers  to  invest  a  sum  of  money  in 
[  *  259  ]  the  joint  names  of  himself  and  his  wife,  and  their  *  brokers 
accordingly  made  the  purchase.  A.  B.  died  after  the  con- 
tract, but  before  the  transfer  had  been  completed.  It  was  held  by 
Lord  Langdale,  M.  R.,  that  the  wife  was  entitled  to  the  stock  by 
survivorship.  See  also  Bailey  v.  Collett,  18  Beav.  181;  Harrison  v. 
Asher,  12  Jur.  834 ;  2  De  G.  &  Sm.  436. 

The  presumption  of  advancement  also  arises  in  the  case  of  per- 
sonal as  well  as  of  real  property.  As,  for  instance,  where  a  person 
purchases  stock,  and  causes  it  to  be  transferred  into  the  name  of  his 
child  or  wife:  (Crabb  v.  Crdbb,  1  My.  &  K.  511;  Sidmoiiih  v.  Sid- 
mouth,  2  Beav.  447;  Bone  y.  Pollard,  24  Beav.  283;  Lw^imer  y. 
Lorimer,  10  Ves.  367,  n. ;  Hepivorth  v.  Heptvorth,  11  L.  R.  Eq.  10; 
Fox  V.  Fox,  15  Ir.  Ch.  Rep.  89;  O'Brien  v.  Sheill,  7  I.  R.  Eq.  255); 
[If  a  deed  or  stock  is  taken  in  the  name  of  a  wife  for  the  purpose 
of  defrauding  the  husband's  creditors,  a  trust  will  result  to  the 
husband  so  as  to  make  the  property  liable  for  his  debts.  Belford 
V.  Crane,  1  C.  E.  Green,  265,]  or  married  daughter  and  her  husband, 
Batstone  v.  Salter,  10  L.  R.  Ch.  App,  431.  Also  where  a  husband 
takes  a  deposit  receipt  at  a  bank  in  the  names  of  himself  and  his 
wife,  or  alters  a  deposit  receipt  from  his  own  name  to  the  names  of 
himself  and  his  wife:  Talbot  v.  Codij,  10  I.  R.  Eq.  138,  146;  Gosling 
V.  Gosling,  3  Drew.  335.  So,  also,  in  Ebrand  v.  Dancer,  2  Ch.  Ca. 
26,  a  grandfather  took  bonds  in  the  names  of  his  infant  grand- 
children. The  Lord  Chancellor,  considering  that  the  grandfather 
was  in  loco  parentis  (the  father  being  dead),  said,  "The  grand- 
children are  in  the  immediate  care  of  the  grandfather;  and  if  he 
take  bonds  in  their  names,  or  make  leases  to  them,  it  shall  not  be 
judged  a  trust,  but  a  provision  for  the  grandchildren,  unless  it  be 
otherwise  declared  at  the  same  time;"  and  decreed  accordingly  on 
that  reason,  though  there  were  other  matters. 

And  it  seems  if  a  father  efPects  a  policy  of  assurance  on  the  life 
of  his  son,  a  presumption  would,  in  the  absence  of  evidence  to  the 
contrary,  arise,  that  he  intended  it  to  be  for  his  son's  benefit.  See 
Worthington  v.  Curtis,  1  Ch.  T>.  419,  423,  in  which  case,  however, 
the  evidence  showed  that  the  father  effected  the  policy  for  his  own 
benefit. 

Where  a  father  of  a  family,  upon  a  purchase  of  an  estate  being 

made  by  the  trustees  of  his  marriage  settlements,  pays  them  a  further 

sum  in  order  to  enable  them  to  complete  such  purchase,  it  will  be 

presumed  that  he  did  so  for  the  benefit  of  all  persons  interested 
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under  the  settlements :  Ousely  v.  Anstruther.  10  Beav.  461 ;  In  re 
Curteis'  Trust,  14:  L.  E.  Eq.  217.  [Resulting  trusts  of  this  kind 
have  been  abolished  by  statute  in  Minnesota,  New  York,  AV^isconsin, 
Michigan,  Kentucky,  Maine,  Mass.  and  Ind:  Martin  v.  Martin,  5 
Bush.  47;  Gildewell  v.  Spaugh,  20  Ind.  319;  Ruth  u.  Oberbrunner, 
40  Wis.  260;  Durfee  v.  Pavitt,  14  Minn.  424] 

Admission  of  evidence  to  rebut  or  in  support  of  the  presumption  of 
advancement.^ — Many  circumstances  of  evidence  have  been  taken 
into  consideration  by  different  equity  Judges,  as  rebutting  the 
presumption  of  advancement,  which  have  given  rise  to 
many  *  nice  distinctions,  not  very  easy  to  be  understood  ;  [  *  260  ] 
most  of  them,  however,  are  now  disregarded.  Thus,  at  one 
time,  it  was  thought  that  the  infancy  of  a  child,  in  whose  name  a 
purchase  was  made,  was  a  circumstance  against  its  being  considered 
an  advancement;  it  is  now,  however,  considered  a  strong  circum- 
stance in  favour  of  advancement  being  intended;  as  in  Lamplugh  v. 
Lamplugh,  1  P.  Wms.  Ill,  where  a  father  made  a  purchase  in  the 
name  of  an  infant  eight  years  old.  Lord  Cowper  held,  t^iat,  "the  son, 
being  but  eight  years  old,  was  unfit  for  a  trustee,  and  must  be  in- 
tended to  be  named  for  his  own  benefit."  See  also  Mumma  v. 
Mummay  2  Vern.  19;  Finch  v.  Finch,  15  Ves.  43;  Christy  v. 
Courtenay,  13  Beav.  96;  Skeats  v.  Skeats,  2  Y.  <&  C.  C.  C.  9.  [If  a 
father  purchases  in  the  name  of  an  infant  son,  he  is  its  natural 
guardian,  or  quasi  guardian  and  the  fact  that  he  receives  the  rents 
of  the  estate  does  not  rebut  the  presumption:  Perry  on  Trusts 
Sec.  146;  Paschall  v.  Hinderer,  28  Ohio,  568.] 

And  it  is  clear,  that  the  argnment  against  advancement  being  in- 
tended from  the  circumstance  of  the  property  purchased  by  the 
parent  being  reversionary,  and  therefore  not  a  proper  provision  for 
the  child  will  not  prevail,  although  it  has  been  formerly  entertain- 
ed: Rumboll  V.  Rumholl,  2  Eden,  17;  Finch  v.  Finch,  15  Ves.  43  ; 
Murless  v.  Franklin,  1  Swanst,  13;  Williams  v.  Williams,  32  Beav. 
378;  and  see  Pilsworth  v.  Mosse,  14  Ir.  Ch.  Rep.  163. 

The  purchase  by  a  parent  in  the  joint  names  of  himself  and  his 
son,  has  been  objected  to  by  Lord  Hardwicke,  as  a  weaker  case  for 
advancement  than  a  purchase  in  the  name  of  the  son  alone  :  Pole 
V.  Pole,  1  Ves.  76;  and  in  Stileman  v.  Ashdoivn,  2  Atk.  480,  he  said 
that  it  did  not  answer  the  purposes  of  advancement,  as  it  entitled 
the  father  to  the  possession  of  the  whole  till  a  division,  besides  the 
father  taking  a  chance  to  himself  of  being  a  survivor  of  the  other 
moiety:  nay,  if  the  son  had  died  during  his  minority,  the  father 
would  have  been  entitled  to  the  whole,  by  virtue  of  the  survivor- 
ship ;  and  the  son  could  not  have  prevented  it  by  severance,  he 
being  an  infant.  And,  moreover,  that  the  father  might  have  other 
reasons  for  purchasing  in  joint-tenancy,  namely,  to  prevent  dower 
upon  the  estate,  and  other  charges. 

It  seems,  however,  clear,  that,  at  the  present  day,  the  objections 
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of  Lord  Hardwicke  would  have  little  or  no  weight ;  for  it  has  been 
repeatedly  held,  that  a  purchase  by  a  parent  in  the  joint  names  of 
himself  and  his  child,  or  by  a  husband  in  the  joint  names  of  him- 
self and  his  wife,  will  be  held  an  advancement  for  the  child  or  wife 
to  the  extent  of  the  interest  vested  in  them  respectively,  but  abso- 
lutely if  either  of  them  respectively  survive  him,  but  if  they  pre- 
decease him,  he  will  take  as  surviving  joint  tenant.  See  Scroope  v. 
Scroope,  1  Ch.  Ca.  27;  Back  v.  Andrew,  1  Vern.  120;  Grey  v.  Grey, 
2  Swanst.  599;  Lamplugh  V;  Lamplugh,  1  P.  Wms.  Ill  ; 
[  *  261  ]  Crabb  v.  Crabb,  1  My.  &  *  K.  511;  Dummer  v.  Pitcher,  2 
My.  &  K.  272 ;  Fox  v.  Fox,  15  Ir.  Ch.  Eep.  89.  A  stranger, 
however,  on  a  purchase  by  a  husband,  taking  jointly  with  the  hus- 
band and  wife,  must  hold  the  estate  vested  in  him  in  trust  for  the 
survivor  of  the  husband  and  wife:  In  re  Eykyn's  Trusts,  6  Ch.  D. 
115,  ante,  p.  256,  and  see  Kingdony.  Bridges,  2  Vern.  67;  Butinboll 
V.  Bumboll,  2  Eden,  17. 

The  principal  case,  overruling  Dickenson  v.  Shaw  {ante,  p.  240, 
cited),  decides  that  a  grant  of  copyholds,  taken  by  a  father  in  the 
names  of  himself  and  his  sons,  will  be  an  advancement  for  the  sons, 
although,  according  to  the  custom  of  the  manor,  grants  were  made 
for  lives  successive.  See  Murless  v.  Frare(kin,  1  Swanst.  13;  Finch 
V.  Finch,  15  Ves.  43;  Skeats  v.  Skeats,  2  Y.  &C.  C.  C.  9;  Jeans  v. 
Cooke,  24  Beav.  513,  decided  upon  the  authority  of  the  principal 
case. 

Another  circumstance,  which  has  been  considered  as  an  objection 
against  the  presumption  of  advancement,  is,  that  the  child  has  been 
already  fully  advanced:  in  that  case  he  may,  it  seems,  be  held  a 
trustee  for  the  father.  See  Elliott  v.  Elliott,  2  Ch.  Ca.  231;  Pole  v. 
Pole,  1  Ves.  76;  Orey  v.  Grey,  2  Swanst.  600;  Loyd  v.  Read,  1  P. 
AVms.  608;  Redington  v.  Redington,  3  Ridg.  P.  C.  190.  The  obser- 
vation, however,  of  the  Lord  Chief  Baron,  in  the  principal  case 
would,  at  the  present  day,  probably  be  considered  a  sufficient 
answer  to  such  an  objection  to  the  presumption  of  advancement. 
"  The  rule  of  equity,"  observes  his  Lordship,  "  as  recognised  in 
other  cases,  is,  that  the  father  is  the  only  judge  on  the  question  of  a 
son's  provision  ;  and  therefore  the  distinction  of  the  son's  being 
provided  for  or  not,  is  not  very  solidly  taken."  See  Redington  v. 
Redington,  3  Ridg.  P.  C.  190.  And  in  Sidmouth  v.  Sidmouth,  2 
Beav.  456,  where  it  was  argued  that,  as  the  son  was  adult,  he  ought 
to  be  considered  as  provided  for,  and  therefore  a  trustee  for  his 
father,  Lord  Langdale  held  that  circumstance  to  be  of  no  weight. 
"  The  circumstance,"  said  his  Lordship,  "  that  the  son  was  adult, 
does  not  appear  to  me  to  be  material.  It  is  said  that  no  establish- 
ment was  in  contemplation,  and  that  no  necessity  or  occasion  for 
advancing  the  son  had  occurred  ;  but  in  the  relation  between  parent 
and  child,  it  does  not  appear  to  me  that  any  observation  of  this  kind 
can  have  any  weight.  The  parent  may  judge  for  himself  when  it 
suits  his  own  convenience,  or  when  it  will  be  best  for  bis  son,  to 
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secure  him  any  benefit  "which  he  voluntarily  thinks  fit  to  bestow 
upon  him  ;  and  it  does  not  follow,  that,  because  the  reason  for  do- 
ing it  is  not  known,  there  was  no  intention  to  advance  at  all."  See 
also  Hepivorth  v.  Hepicorth,  11  L.  R.  Eq.  10. 

If  a  child  is  advanced    but  in  *  part  no  implication  [  *  262  ] 
against  advancement  arises  :  Redington  v.  Redington,  3 
Ridg.  P.  C.  106.     And  a  child  will  not  be  considered  as  advanced 
who  has  only  a  reversionary  estate  :  Lamplugh  v.  Lamplugh,  1  P. 
Wms.  111. 

Another  circumstance  is  mentioned  in  the  principal  case,  as  going 
against  the  presumption  of  advancement,  viz.,  the  father's  entering 
into,  and  keeping  possession,  and  taking  the  rents  and  profits  of 
the  purchased  property,  or  the  son's  giving  receipts  in  the  name  of 
the  father  :  in  such  case,  if  the  son  is  an  infant,  the  presumption  of 
advancement  will  not  be  rebutted,  as  the  acts  of  the  father,  it  is  said, 
may  be  referable  to  his  duty  as  guardian  of  his  son,  and  not  to  an 
assumption  of  ownership  :  Loyd  v.  Bead,  1  P.  Wms.  608;  Mumma 
V.  Mumma,  2  Vern.  19;  Alleyne  v.  Alleyne,  2  J.  &  L.  544;  Lamplvgh 
V.  Lamplugh,  1  P.  Wms.  Ill;  Stileman  v.  Ashdown,  I  Atk.  480; 
Taylor  v.  Taylor,  1  Atk.  386;  George's  Case,  cited  2  Swanst.  600; 
and  seeDevoy  v.  Devoy,  3  Sm.  &Gifi:  403;  Christy  v.  Courtenay,  13 
Beav.  96;  Fox  v.  Fox,  15  Ir.  Ch.  Eep.  89. 

The  Lord  Chief  Baron,  however,  in  the  principal  case,  expresses 
himself  dissatisfied  with  the  reasoning  which  refers  those  acts  of  the 
father  to  his  guardianship  ;  and  in  Grey  v.  Grey,  2  JSwanst,  600, 
Lord  Nottingham  observed,  that,  "plainly,  the  reason  of  the  resolu- 
tion stands  not  upon  the  guardianship,  but  upon  the  presumptive 
advancement." 

Even  where  the  son  is  adult,  it  seems  that  similar  acts  of  owner- 
ship by  the  father  will  not  prevent  the  presumption  of  advancement 
from  arising,especially  where  the  son  is  advanced  but  in  part.  A  lead- 
ing authority  on  this  subject  is  Grey  v.  Grey,  2  Swanst.  299;  S.^C, 
Hep.  t.  Finch,  338.  In  that  case  the  father  received  the  profits  of 
the  estate  purchased  in  the  name  of  his  son  for  twenty  years,  made 
leases,  took  fines,  inclosed  part  of  the  estate  in  a  park,  built  much, 
and  provided  materials  for  more  buildings,  gave  directions  for  a  set- 
tlement, and  treated  for  a  sale  of  the  estate,  yet,  after  all  this,  it  was 
decided  by  Lord  Nottingham,  after  much  consideration,  that  the 
purchase  by  the  father  in  the  son's  name  was  an  advancement.  "  In 
all  cases  whatsoever,"  said  his  Lordship,  "  where  a  trust  shall  be 
between  father  and  son  contrary  to  the  consideration  and  operation 
of  law,  the  same  ought  to  appear  upon  very  plain,  and  coherent,  and 
binding  evidence,  and  not  by  any  argument  or  inference  from  the 
father's  continuing  in  possession  and  receiving  the  profits,  which 
sometimes  the  son  may  not  in  good  manners  contradict,  especially 
where  he  is  advanced  but  in  part  ;  and  if  such  inference  shall  not 
be  made  from  the  father's  perception  of  profits,  it  shall  never  be 
made  from  any  words  between  them  in  common  discourse  :  for, 
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[  *  263  ]  in  *  those  there  may  be  great  variety  and  sometimes  ap- 
parent contradiction.  Therefore,  where  the  proof  is  not 
clear  and  manifest,  the  Court  ought  to  follow  the  law,  and  it  is  very 
safe  so  to  do  : "  [If  any  circumstance  accompanying  the  purchase 
explains  why  the  title  is  taken  in  the  name  of  the  child  and  shows 
that  it  was  not  intended  to  be  an  advancement,  but  was  intended  to 
be  a  trust  for  the  father,  the  presumption  of  an  advancement  will 
be  rebutted  and  the  inference  of  a  trust  will  be  established  :  Clark 
V.  Clark,  43  Vt.  685;  Cook  v.  Bremond,  27  Texas,  457;  Gibfion  v. 
Foote,  40  Miss.  788;  Balford  v.  Crane,  1  Greene  Ch.  265.]  Rep.  t. 
Finch,  340;  see,  howeyer,  MurlessY.  Franklin,  1  Swanst.  171.  Upon 
the  same  principle,  in  Sidmouth  v.  Sidmoiith,  2  Beav.  447,  where 
moneys  were  invested  in  the  funds  by  a  father  in  the  name  of  the 
son,  the  dividends  of  which  were  received  by  the  father  during  his 
life,  under  a  power  of  attorney  from  his  son,  it  was  held,  after  his 
death,  that  this  was  an  advancement,  and  that  the  funds  belonged 
to  the  son. 

Where,  however,  a  son  is  fully  advanced,  the  father's  entering  into 
possession  and  into  the  receipt  of  the  rents  or  profits  of  property 
purchased  in  the  son's  name,  may  be  considered  as  evidence  of  a 
trust.     See  Grey  v.  Grey,  2  Swanst.  600. 

The  presumption  of  advancement  may  be  rebutted  by  evidence  of 
facts  showing  the  father's  intention  that  the  son  should  take  prop- 
erty>  purchased  in  his  name,  as  a  trustee,  and  not  for  his  own  ben- 
efit. Such  facts,  however,  must  have  taken  place  antecedently  to,  or 
contemporaneously  ivith,  the  purchase,  or  else  immediately  after  it, 
so  as  to  form,  in  fact,  part  of  the  same  transaction :  Grey  v.  Grey, 
2  Swanst.  594;  Redington  v.  Redington,  3  Kidg.  P.  C.  106, 177,  194; 
Murless  v.  Franklin,  1  Swanst.  17,  19;  Sidmouth  v.  Sidmouth,  2 
Beav.  447;  Scaivin  v.  Scaivin,  1  Y.  &  C.  C.  C.  65;  Prankerd  v. 
Prankerd,  1  S.  &  S.  1;  Christy  v.  Courtenay,  13  Beav.  26;  Collin- 
son  V.  Collinson,  3  DeG.  Mac.  &  G.  409;  Bone  v.  Pollard,  24  Beav. 
283;  Childers  v.  Childers,  1  De  G.  «&  Jo.  482).  [Persons  v.  Per- 
sons, 25  N.  J.  Eq.  250;  Peer  v.  Peer,  3  Stock,  432;  Johnson  v. 
Matsdorf,  11  Johns.  91.]  And  it  seems  that  where  evidence  con- 
temporaneous with  the  transaction  shows  that  the  father  had  an  in- 
tention of  reserving  a  life  interest  in  the  property  to  himself,  or  that 
he  had  an  intention  of  qualifying  the  absolute  right  purported  to  be 
given  to  his  son,  the  presumption  of  advancement  will  be  rebutted : 
Dumper  v.  Dumper,  3  Giff.  583;  Down  v.  Ellis,  35  Beav.  578;  Stock 
V.  M'Avoy,  15  L.  R.  Eq.  55. 

But  subsequent  facts  will  not  be  admissible  in  evidence  to  show 
the  intention  of  the  father  against  the  presumption  of  advancement. 
[After  declarations  of  the  nominal  grantee  may  be  used  against  him 
but  not  in  his  favor.  Perry  on  Trusts,  Sec.  147;  AVillard  v.  Wil- 
lard,  56  Pa.  St.  119.]  Thus  a  devise  of  the  property,  as  in  the  prin- 
cipal case  (Mumma  v.  Mumma,  2  Vern.  19;  Crabb  v.  Crabb,  1  My. 
&  K  511;  Skeats  v.  Skeats,  2  Y.  &  C.  C.  C.  9;  Jeans  v.  Cooke,  24 
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Beav.  513;  Dumper  v.  Dumper,  3  Giff.  582;  Williams  v.  Williams, 
32  Beav.  370),  or  a  mortgage  (Pack  v.  Andreic,  2  Vern.  110),  or  a 
demise  of  copyholds  by  a  licence  obtained  subsequently  to  the  pur- 
chase in  the  name  of  the  child  (Murless  v.  Franklin,  1  Swanst.  13), 
will  be  ineffectual. 

The  grant  however  would  not  *be  an  advancement,  where  [  *  264  ] 
the  licence  to  lease  is  obtained,  or  a  surrender  to  the  use  of 
a  will  is  made  a^  the  same  Court  a^  the  grant:  Swift  y,  Davis,  8  East, 
354,  n. ;  Prankerd  v.  Prankerd,  1  S.  &  S.  1. 

Nor  will  it  be  held  to  be  an  advancement  where  there  is  an  im- 
mediate formal  and  unmistakable  act  of  taking  possession  on  the 
part  of  the  father.  Suppose  for  instance  a  man  bought  a  shop  in 
his  son's  name,  and  immediately  took  possession  and  put  his  own 
name  over  the  door,  that  would  be  an  ostensible  taking  possession 
sufficient  to  show  ownership  in  the  father,  and  trusteeship  in  the 
son:  per  Wickens,  V.-C,  in  Stock  v.  M^Avoy,  15  L.  K  Eq.  59. 

And  where  a  father  soon  after  a  purchase  in  the  name  of  his  son, 
called  on  the  tenant  and  gave  him  notice  to  quit,  although  he  ulti- 
mately allowed  him  to  remain,  it  was  held  by  Sir  J.  Wickens,  V.-C, 
that  "although  that  circumstance  could  not  perhaps  betaken  as  an 
unmistakable  act  of  taking  possession  by  the  father,  sufficient  to  es- 
tablish that  he  purchased  for  himself,  nevertheless  it  was  a  circum- 
stance of  great  weight,  and  looking  at  that  and  the  rest  of  the  evi- 
dence, he  was  of  opinion  that  it  was  a  trust  and  not  an  advance- 
ment."    lb.  55,  59. 

The  presumption  of  advancement  may  also  be  rebutted  by  evidence 
of  parol  declarations  of  the  father  contemporaneous  with,  but  not 
by  any  of  his  declarations  made  subsequent  to,  the  purchase:  Elliot 
V.  Elliot,  2  Ch.  Ca.  231;  Woodman  v.  Morrell,  2  Freem.  33;  Birch 
V.  Blagrave,  Amb.  266;  Finch  v.  Finch,  15  Ves.  51;  Redington  v. 
Redington,  3  Ridg.  P.  C.  106;  Sidmouth  v.  Sidmouth,  2  Beav.  456; 
O'Brien  v.  Sheil,  7  I.  R.  Eq.  255.  But  where  a  person  had  trans- 
ferred stock  into  the  joint  names  of  himself,  wife,  and  child,  and 
had  regularly  received  the  dividends;  Sir  J.  Stuart,  V.-C,  some 
years  after  the  transfer,  received  the  evidence  of  the  husband  and 
wife  as  to  his  intention  at  the  time  of  the  transfer,  in  order  to  repel 
the  presumption  of  advancement:  Devqy  v.  Devoy,  2  Sm.  &  Giff.  403; 
Forrest  v.  Forrest,  13  W.  R.  (V.-C  S.),  380;  see  also  Stone  y.  Stone, 
3  Jur.  N.  S.  708;  and  the  remarks  on  these  cases  in  O^BrienY.  Sheil, 
1  I.  R.  Eq.  255.     See  also  Williams  v.  Williams,  32  Beav.  370. 

In  Worthington  v.  Curtis,  1  Ch.  D.  419,  a  father  effected  a  policy 
in  the  name  and  on  the  life  of  his  son,  in  which  he  had  no  insurable 
interest,  and  paid  the  premiums  and  kept  possession  of  the  policy 
until  his  son's  death,  ten  years  afterwards.  The  son  died,  and  the 
office  paid  the  money  assured  to  the  father  his  administrator,  where- 
upon creditors  of  the  son  filed  a  bill  against  the  father  for 
the  administration  of  his  *  son's  estate.  It  was  held  by  the  [  *  265] 
Court  of  Appeal,  affirming  the  decision  of  Bacon,  V.-C, 
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upon  evidence  given  that  the  father  effected  the  insurance  for  his  own 
benefit;  that  although  as  between  the  insurer  and  the  company  the 
policy  was  illegal  and  void  under  14  Geo.  3,  c.  48,  yet  as  between  tbe 
father  and  the  estate  of  the  son  the  father  was  entitled  to  retain  the 
money  for  his  own  benefit.  "  If,"  said  Hellish,  L.  J.,  '*the  case  stood 
on  probability,  I  should  have  been  of  opinion  that  the  father  prob- 
ably intended  it  for  his  son's  benefit,  and  that  is  the  presumption  of 
law;  but  on  the  other  hand,  as  it  is  sworn  by  the  father  that  he  af- 
fected the  policy  on  his  own  account,  and  this  is  confirmed  by  the 
evidence  of  his  wife,  and  as  for  a  period  of  ten  years  he  regulaily 
paid  the  premiums  and  kept  the  policy  in  his  own  possession,  we 
think  there  is  no  sufficient  reason  for  difPering  from  the  conclusion 
arrived  at  by  the  Vice- Chancellor,  that  as  between  the  father  and  the 
son  the  policy  was  the  property  of  the  father.  .  .  .  There  are  two 
reasons  why  the  appeal  must  fail.  First  because  the  Statute  (14 
Geo.  3,  c.  48)  is  a  defence  for  the  Insurance  Company  only,  if  they 
choose  to  avail  themselves  of  it.  If  they  do  not,  the  question  who 
is  entitled  to  the  money  must  be  determined  as  if  the  Statute  did  not 
exist.  The  contract  is  only  made  void  as  between  the  company  and 
the  insurer.  And,  secondly,  if  that  is  not  so,  and  if  the  effect  of  the 
Statute  is  that  the  Court  will  give  no  relief  to  any  party  because  of 
the  illegality  of  the  transaction,  in  that  case  the  maxim  melior  est 
conditio  possidentis,  must  prevail,  and  the  party  who  has  the  money 
must  keep  it." 

A  fortiori,  parol  evidence  may  be  given  by  the  son  to  show  the 
intention  of  the  father  to  advance  him;  for  such  evidence  is  in  sup- 
port both  of  the  legal  interest  of  the  son  and  of  the  equitable  pre- 
sumption; Lamplugh  v.  Lamplugh,  1  P.  Wms.  113;  Redington  v. 
Redington,  3  Ridg.   P.  C.  182;  195;  Taylor  v.  Taylor,  1  Atk.  386. 

The  acts  and  declarations  of  the  father  subsequent  to  the  pur- 
chase may  be  used  in  evidence  against  him  by  the  son,  although 
they  could  not,  as  we  have  before  seen,  be  used  by  the  father  against 
the  son:  {Redington  v.  Redington,  3  Ridg.  P.  C.  195,  197;  Sid- 
mouth  V.  Sidrnouth,  2  Beav.  455;  Stock  v.  WAvoy,  15  L.  R.  Eq. 
55;)  and  the  better  opinion  seems  to  be,  that  the  subsequent  acts 
and  declarations  of  the  son  can  be  used  against  him  by  the  father 
where  there  is  nothing  showing  the  intention  of  the  father,  at  the 
time  of  the  purchase,  sufficient  to  counteract  the  effect  of  those  de- 
clarations; Sidmouth  v.  Sidmouth,  2  Beav.  455;  Scawin  v.  Scawin, 
1  Y.  &  C.  C.  C.  65;  Pole  v.  Pole,  1  Ves.  76;  Jeans  \. 
[  *266  ]  Cooke,  24  Beav.  521;  see,  *  however,  MurlessY.  Franklin, 
1  Swanst.  20. 

Evidence,  however,  it  seems,  will  not  be  admissible  to  rebut  the 
presumption  of  advancement  where  the  object  of  the  evidence  is  to 
show  that  the  person  who  made  the  transfer  intended  it  to  take 
effect  in  fraud  of  the  law.  See  Childers  v.  Childers,  3  K.  &  J.  310; 
there  a  father  conveyed  by  registered  deed  900  acres  of  land  in  the 
Bedford  Level  to  his  son  in  order  to  make  him  eligible  as  a  bailiff. 
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The  son  shortly  afterwards  died,  without  being  aware  of  the  con- 
veyance^ and  without  having  been  elected  bailiff.  [If  the  father  or 
husband  pays  the  money  and  takes  the  title  in  the  name  of  his  wife 
or  son  for  the  purpose  of  delaying,  hindering  or  defrauding  his 
creditors,  the  conveyance  is  void  and  a  trust  results,  which  cred- 
itors can  enforce  to  the  extent  of  their  debts:  Jencks  v.  Alexander, 
11  Paige,  619;  Newell  v.  Morgan,  2  Harr.  (Del.)  25;  McCartney 
V.  Bostwick,  82  N.  Y.  53;  Crozier  v.  Young,  3  Mon.  158;  Cutter 
V.  Griswold,  Walk.  Ch.  437.]  It  was  held  by  Sir  W.  Page  Wood, 
V.-C,  that  the  gift  was  irrevocable,  and  that  the  heir  of  the  son 
was  entitled  to  it  for  his  own  benefit.  "I  cannot,"  said  his  Houor, 
*'allowthe  plaintiff  to  say,  'I  intended  this  deed  to  operate  in  fraud 
of  the  law.'  " 

But  evidence  will  be  admissible  if  it  turns  out  that  there  was  no 
such  intention.  Thus  in  the  last  mentioned  case,  upon  the  discov- 
ery of  fresh  evidence  therein — a  letter  to  the  Eegistrarof  th.e  Level 
— the  order  of  the  Vice-Chancellor  was  discharged,  and  leave  was 
given  to  amend  the  bill.  Whereupon  it  was  held  by  the  Lords 
Justices,  upon  the  evidence,  that  neither  the  father  nor  the  Regis- 
trar intended  or  considered  the  transaction  to  have  the  effect  of 
making  the  son  beneficial  owner;  that,  moreover,  on  the  construc- 
tion of  the  Bedford  Level  Act,  a  dry  legal  estate  was  a  sufficient 
qualification.  And  that,  therefore,  as  there  was  nothing  illegal  in 
the  father's  design,  and  no  intention  to  represent  the  son  as  bene- 
ficial owner,  the  father  was  entitled  on  the  ground  of  trust  or  mis- 
take or  both  to  have  a  reconveyance  from  the  heir  of  the  son.  See 
Childers  v.  Childers,  1  De  G.  &  Jo.  482. 

So  likewise  a  conveyance  of  property  by  a  father  to  his  son  to 
give  him  a  qualification  to  vote  was  held  not  invalid  but  a  bounty: 
May  V.  May  J  33  Beav.  81. 

Upon  the  same  principle  in  Davies  v.  Otty,  35  Beav.  208,  the 
plaintiff,  believing  that  his  wife,  who  had  deserted  him  ten  years 
previously,  was  dead,  married  a  second  time,  and  having  after- 
wards heard  that  his  first  wife  was  living,  and  thinking  that  he  was 
liable  to  be  convicted  for  bigamy,  absolutely  conveyed  his  real  estate 
to  the  defendant  in  consideration  of  20Z.  It  was  proved  by  parol 
evidence  that  the  deed  was  executed  in  pursuance  of  an  arrange- 
ment that  the  defendant  should  hold  the  property  at  the  disposal 
of  the  plaintiff.  Tne  plaintiff's  alarm  was  groundless;  the  consid- 
eration was  never  paid.  The  plaintiff  remained  in  possession,  and 
paid  certain  sums  due  to  a  building  society  in  respect  of  the  prop- 
erty. The  defendant  denied  the  trust,  and  claimed  the 
benefit  of  the  *  Statute  of  Frauds  (29  Car.  2,  c.  3).  It  [  *267  ] 
was  held  by  Sir  John  Romilly,  M.  R.,  that  "the  operation 
of  the  Statute  of  Frauds  was  excluded  by  the  fraud  of  the  defend- 
ant in  refusing  to  reconvey.  And  also  by  reason  of  a  resulting 
trust  within  the  8th  section  of  the  Statute,  his  Honor  said  he  was 
clearly  of  opinion  that  there  was  no  illegality  in  the  transaction, 
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and  that  the  plaintiff  was  quite  justified,  morally  and  legally,  in 
marrying  the  second  wife,  although  the  effect  of  it  may  have  been 
that  she  did  not  become  his  wife.  The  long  absence  of  his  first 
wife  was  sufficient  to  justify  the  plaintiff'  in  coming  to  the  conclu- 
sion that  she  was  dead."  See  also  Manning  v.  Gill,  13  L.  R.  Eq. 
485;  Haigh  v.  Kaye,  7  L.  R.  Ch.  App.  469. 

As  to  the  presumption  of  advancement  of  a  wife  being  rebutted 
on  a  purchase  by  a  husband  of  stock  in  the  joint  names  of  himself 
and  his  wife,  see  Smith  v.  Warde,  15  Sim.  56,  and  Hoyes  v.  Kim- 
bersley,  2  Sm.  &  Giff.  195. 

And  where  it  appears  from  the  evidence  that  a  husband  has  paid 
money  into  a  bank  to  an  account  opened  in  his  wife's  name  as  a 
mere  agency  account,  for  the  purpose  of  convenience,  and  without 
any  contract  or  intention  to  give  the  wife  any  interest  in  such 
money,  it  will  be  the  property  of  the  husband  and  not  of  the  wife. 
(See  L\oyd  v.  Pughe,  8  L.  R.  Ch.  App.  88,  reversing  S.  C,  14  L.  R. 
Eq.  241;)  and  any  surrounding  circumstances  may  be  taken  into 
consideration  so  as  to  rebut  the  presumption  of  advancement  upon 
transfer  of  a  banking  account  by  a  husband  into  the  joint  names  of 
himself  and  his  wife:  Marshal  y.  Crutwell,  20  L.  R.  Eq.  328. 

Where  part  of  the  money  invested  in  stock  by  a  husband  in  the 
name  of  himself  and  his  wife  was  sold  out  by  them,  it  was  held  to 
become  his  property.  Thus,  in  Be  Gadbury,  11  W.  R.  (V.-C.  K. ) 
895,  a  sum  of  money  was  invested  in  the  funds  in  the  joint  names 
of  a  husband  and  wife,  and  she,  by  power  of  attorney  from  him,  sold 
out  a  portion,  and  with  his  knowledge  kept  it  locked  up  in  her  own 
special  custody  until  his  death.  It  was  held  by  Sir  R.  T.  Kinders- 
ley,  V.-C,  that  the  portion  which  remained  in  the  funds  in  the  joint 
names  of  the  husband  and  wife  survived  to  the  wife,  but  that  the  other 
portion,  which  was  sold  out  by  her  and  kept  in  her  custody,  formed, 
on  the  husband's  death,  a  part  of  his  general  personal  estate. 

Purchase  in  the  name  of  a  third  party,  ivhen  void  or  voidable] — 
Where  an  advancement  is  made  by  a  person  largely  indebted  at  the 
time,  it  will  be  void  under  the  13  Eliz.  c.  5,  as  against  his  creditors: 
[See  Dillard  v.  Dillard,  3  Humph.  41;  Creed  v.  Lancaster  Bank,  1 
Ohio,  1;  Knouff  t;.  Thompson,  16  Pa.  St.  357;  Cutler  v.  Tuttle,  19 
N.  J.  Ch.  556.]  (Christy  \.  Courtenay,!^  Beav.  96,  101;  Barrack 
V.  WCullouch,  3  K  &  J.  110;  sed  vide  Dreio  v. 
[  *  268]  *  Martin,  2  H.  &  M.  133),  but  it  is  not  within  27  Eliz.  c. 
4:  Drew  v.  Martin,  2  H.  &M.  130,  133. 

And  where  the  relation  of  client  and  solicitor  subsists  between 
the  parent  and  child,  the  ordinary  presumption  in  favour  of  the 
transaction  being  a  gift,  will  be  excluded,  and  the  burden  of  proof, 
as  to  its  validity,  will  be  thrown  upon  the  son  acting  as  solicitor: 
Garrett  v.  Wilkinson,  2  De  G.  &  Sm.  244;  and  see  Foivkes  v.  Pascoe, 
10  L.  R.  Ch.  App.  352. 

Where  a  father  transfers  shares  in  an  incorporated  company  to 
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his  infant  son,  although  the  son  might  claim  the  shares  as  an  ad- 
vancement, nevertheless  the  Court  "will,  on  the  part  of  the  infant,  re- 
pudiate the  shares,  if  the  company  be  wound  up,  and  the  father 
will  be  a  contributory  (ReidCs  Case,  24  Beav.  318;  Richardson^ s 
Case,  19  L.  R.  Eq.  588;  Westons'  Case,  5  L.  K  Ch.  614);  but  where 
the  father  has  applied  for  shares  in  the  name  of  his  son,  and  al- 
though he  has  paid  a  deposit,  if  the  company  have  refused  to  allow 
him  to  execute  the  deed  on  behalf  of  his  son,  he  will  not  be  a  con- 
tributory: MaxwelVs  Case-,  24  Beav.  321. 

[Doctrine  of  Resulting  Trusts  Restated. — The  doctrine  of  result- 
ing trusts  is,  that  the  man  who  pays  the  purchase-money  is  sup- 
posed  to  become,  or  intends  |to  become  the  owner  of  the  property, 
and  the  beneficial  title  follows  the  supposed  intention.  This  doc- 
trine is  in  analogy  to  the  common  law  rule  that  where  there  is  a 
feoffment  without  consideration,  the  use  will  result  to  the  feoffer. 

"  In  all  species  of  resulting  trusts,"  says  Pomeroy,  "  intention  is 
an  essential  element,  although  that  intention  is  never  expressed  by 
any  words  of  direct  creation.  There  must  be  a  transfer,  and  equity 
infers  the  intention  that  the  transferee  was  not  to  receive  and  hold 
the  legal  title  as  the  beneticial  owner,  but  that  a  trust  was  to  arise 
in  favour  of  the  party  whom  equity  would  regard  as  the  beneticial 
owner  under  the  circumstances:"  2  Pom.  Eq.  Juris,  Sec.  1031;  2 
Story's  Eq.  Juris.  Sec.  1195. 

If  two  or  more  persons  furnish  the  money  with  which  to  buy 
property,  in  the  absence  of  proof  there  is  a  presumption  that  joint 
purchasers  paid  equal  amounts:  Shoemaker  v.  Smith,  11  Humph. 
81;  but  if  it  appears  that  the  payments  by  the  parties  were  unequal 
the  trust  then  results  to  them  proportionately:  McDonald  v.  Mc- 
Donald, 24  Ind.  68;  Kelley  v.  Jenness,  50  Me.  455;  Baumgartner 
V.  Guesfield,  38  Mo.  36. 

The  doctrine,  however,  is  one  of  presumptive  evidence.  It  is  not 
a  rule  of  law  that  a  trust  must  be  intended  on  such  a  purchase,  but 
it  is  a  reasonable  presumption,  as  a  matter  of  evidence,  in  the  ab- 
sence of  proof  to  the  contrary.  It  is  therefore  the  privilege  of  the 
nominal  purchaser  to  rebut  the  presumption  by  direct  circumstan- 
tial evidence  to  the  contrary.  The  same  rule  applies  to  personal 
property  as  to  realty. 

In  certain  cases  where  the  purchase  has  been  made  in  the  name 
of  another,  there  is  a  presumption  of  advancement  or  provision. 

The  doctrine  of  advancement  is  where  there  is  a  gift  from  a 
parent  to  a  child,  which  is  intended  that  when  the  purchase- money  is 
paid  by  the  parent,  the  conveyance  is  to  be  taken  in  the  name  of  the 
child.     It  is  an  exception  to  the  general  doctrine  of  resulting  trusts. 

Tbe  general  rule  in  regard  to  advancements  may  be  stated. to  be 
that  when  a  purchase  is  made  in  the  name  of  a  child  it  will  be  re- 
garded prima  facie  as  an  advancement  and  not  as  a  resulting  trust  for 
the  father.     This  doctrine  is  firmly  established  in  the  United  States. 
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[  *  269]  ^TOLLET  v.  TOLLET, 

De  Term  8.  Michaelis,  1728. 

[kepobted  2  p.  WMS.  489.] 

[S.  a,  Mos.  46;  2  Eq.  Ca.  Ah.  233;  pi.  16;  663  pZ.  10.] 

Defective  Execution  of  a  Power  aided.] — Husband  has  a  power 
to  make  a  jointure  to  his  wife  by  deed:  he  does  it  by  will,  and 
he  has  no  other  provision ;  equity  will  make  this  good.  Equity  will 
supply  the  want  of  a  surrender  of  a  copyhold,  in  case  it  be  de- 
vised for  payment  of  debts,  or  for  a  wife,  or  for  younger  children ; 
so  also  will  it  help  a  defective  execution  of  a  power ;  hut  not  a 
non- execution. 

The  husband,  by  virtue  of  a  settlement  made  upon  him  by  an  an- 
cestor, was  tenant  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  a  power  to  the  husband  to  make  a  jointure 
on  his  wife  by  deed  under  his  hand  and  seal. 

The  husband  having  a  wife,  for  whom  he  had  made  no  provision, 
and  being  in  the  Isle  of  Man,  by  his  last  xmll,  under  his  hand  and 
seal,  devised  part  of  his  lands  within  his  power  to  his  wife  for  her 
life. 

Objection. — This  conveyance,  being  by  a  will,  is  not  warranted 
by  the  power,  which  directs  that  it  should  be  by  deed;  and  a  will 
is  a  voluntary  conveyance,  and,  therefore,  not  to  be  aided  in  a  Court 
of  Equity. 

Sir  Joseph  Jekyll,  M.  K.  —  This  is  a  provision  for  a  wife  who 

had  none  before,  and  within  the  same  reason  as  a  provision  for  a 

child  not  before  provided  for  {a)  ;  and  as  a  Court  of  Equity  would, 

had  this  been  the  case  of  a  copyhold  devised,  have  supplied  the 

want  of  a  surrender;  so  where  there  is  a  defective  execu- 

[  *  ^70  ]  tion  of  the  power,  be  *it  either  for  pa>ment  of  debts  or 

(a)  Equitable  relief  will  be  g;ranted  although  the  wife  or  child  seeking  it  is 
provided  for.  Vide  Kettle  v.  Townsend,  1  Salk.  187;  Smith  v.  Baker,  1  Atk. 
385;  Hervey  v.  Hervey,  1  Atk.  568 ;  Chapman  v.  Gibson,  3  Bro.  C.  C.  229. 
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provision  for  a  wife  or  children  unprovided  for,  I  shall  equally 
supply  any  defect  of  this  nature. 

The  difference  is  betwixt  a  non  execution  and  a  defective  execu- 
tion of  a  power ;  the  latter  will  always  be  aided  in  equity,  under  the 
circumstances  mentioned,  it  being  the  duty  of  every  man  to  pay  his 
debts,  and  a  husband  or  father  to  provide  for  his  wife  or  child. 
But  this  Court  will  not  help  the  non-execution  of  a  power,  since  it 
is  against  the  nature  of  a  power,  which  is  left  to  the  free  will  and 
election  of  the  party  whether  to  execute  or  not;  for  which  reason 
equity  will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he 
does  not  think  tit  to  do  himself. 

And  in  this  case,  the  legal  estate  being  in  trustees,  they  were  de- 
creed to  convey  an  estate  to  the  widow  for  life  in  the  lands  devised 
to  her  by  her  husband's  will. 


Wherever  the  formalities  required  by  a  power  are  not  strictly 
complied  with,  the  appointment  will,  at  law  (unless  made  valid  by 
statute,  see  post,  pp.  288 — 290),  be  void,  and  the  property  which  is 
the  subject  of  the  power  will  consequently  go  as  in  default  of  ap- 
pointment. Courts  of  Equity,  however,  although  not  holding  the 
power  to  be  well  executed,  will,  in  favour  of  certain  parties,  aid  the 
defective  execution  of  a  power  by  compelling,  as  in  the  principal 
case,  the  person  having  the  legal  interest  to  transfer  it  in  the  man- 
ner pointed  out  by  the  defective  appointment.  The  principle  upon 
which  Courts  of  Equity  act  in  these  cases  is  thus  stated  by  Lord 
Alvanley^  M.  R.,  in  the  case  of  Chapman  v.  Gibson,  3  Bro.  C.  C. 
229;  "I  have  looked,"  said  his  Lordship,  "at  all  the  cases  I  can, 
to  find  on  what  principle  this  Court  goes  in  supplying  a  defect,  and 
altering  the  legal  right;  it  is  this:  Whenever  a  man,  having  power 
over  an  estate,  whether  ownership  or  not,  in  discharge  of  moral  or 
natural  obligations,  shows  an  intention  to  execute  such  power,  the 
Court  will  operate  upon  the  conscience  of  the  heir  (and  the  result  is 
the  same  in  the  case  of  any  person  entitled  in  default  of  appoint- 
ment), to  make  him  perfect  this  intention."  In  the  same  cj^e  his 
Lordship  remarked,  that  the  execution  of  a  power,  and  a 
surrender  of  a  copyhold,  go  hand  in  hand,  *  precisely  on  [  *  271  ] 
the  same  ground."  It  may,  therefore,  be  considered  as  a 
settled  rule,  that  the  Court  interposes  its  aid  upon  the  same  princi- 
ples and  under  similar  circumstances  in  cases  of  a  want  of  a  sur- 
render of  copyholds,  and  a  defective  execution  of  a  power.  See  also 
Rogers  v.  Marshall,  17  Ves.  297.  ["The  principle  upqn  which 
relief  in  the  case  of  defective  execution  of  a  power  rests,  is  that 
equity,  will  recognize  a  meritorious  consideration,  and  will  com- 
plete gifts  made  on  such  a  consideration  in  favor  of  a  donor's  in- 
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tention  after  death:"     Adams  on  Equity,  98;  Porter  v.  Turner,  3 
S.  &  E.  108;  Bradish  v.  Gibbs,  3  Johns.  Ch.  523.] 

For  forms  of  decrees  supplying  defects  in  execution  of  powers, 
see  2  Set.  Dec.  1255,  4th  ed. 

Surrenders  of  copyholds  to  the  use  of  wills  were  rendered  unnec- 
essary for  the  future  by  55  Geo.  3,  c.  192,  repealed  by  1  Yict.  c. 
26,  which,  however,  substitutes  similar  provisions.  See  sects.  3,  4, 
and  5. 

Although  there  are  decisions  leading  to  an  opposite  conclusion 
(Rodgers  v.  Marshall,  17  Ves.  295;  Ellis  v.  Nimmo,  L.  G.,  temp. 
Sugd.  333),  it  is  now  clearly  setted,  in  accordance  with  the  infer- 
ence which  may  be  drawn  from  the  remark  of  the  Master  of  the 
Rolls  in  the  principal  case,  that  equity  will  not  supply  a  surrender 
in  the  case  of  a  covenant  in  a  deed  at  the  instance  of  persons  hav- 
ing merely  a  meritorious  consideration,  any  more  than  it  will  carry 
into  execution  a  voluntary  contract  at  the  instance  of  the  same  per- 
sons. See  Jefferys  v.  Jefferys,  Cr.  &  Pb.  138.  Where  A.  made  a 
voluntary  settlement  of  freeholds  acd  covenanted  to  surrender 
copyholds  to  like  uses  for  the  benefit  of  his  daughters.  Lord  Cotten- 
ham,  C,  although  he  made  a  decree  for  carryingthe  settlement  into 
effect  so  far  as  the  freeholds  were  concerned,  refused  to  do  so  so  far 
as  the  copyholds  were  concerned.  "With  respect  to  the  copyholds," 
observed  his  Lordship,  "I  have  no  doubt  that  the  Court  will  not 
execute  a  voluntary  contract/  and  my  impression  is,  t|;iat  the  prin- 
ciple of  the  Court  to  withhold  its  assistance  from  a  volunteer  ap- 
plies equally,  whether  he  seeks  to  have  the  benefit  of  a  contract,  a 
covenant  on  a  settlement."  See  also  Tatham  v.  Veimo^iy  29  Beav.  604. 

Moreover,  since  equity  aids  defective  executions  of  powers  upon 
precisely  the  same  principles,  and  for  and  against  the  same  persons 
as  in  the  case  of  supplying  surrenders  of  copyholds,  it  follows  that 
a  mere  agreement  or  covenant  to  execute  a  power  in  favour  of  per- 
sons claiming  only  upon  a  meritorious  consideration  will  not  be  aided 
in  equity,  unless  an  intention  be  thereby  shown  of  executing  the 
power.  See  Sayer  v.  Sayer,  Innes  v.  Sayer,  7  Hare,  387,  389.  Secus 
where  the  consideration  is  valuable:  (Nandike  v.  Wilkes,  Gilb.  Eq. 
Bep.  114;  Jennings  v.  Moore,  2  Vern.  609:  Cotter  v.  Layer,  2  P. 
Wms.  623;  Price  v.  Price,  14  Beav,  604;  In  re  Dyke's  Estate,  7  L, 
R.  Eq.  337;)  provided  the  agreement  or  covenant  be  valid  and 
binding,  Morgan  v.  Milman,  3  De  G.  Mac.  &  G.  24.  [In  cases  of 
accident  equity  will  relieve,  if  there  is  a  defective  execution  of 
power,  but  not  where  there  is  a  non- execution,  in  favor  of  a  pur- 
chaser, a  wife,  a  child,  a  creditor,  or  a  charity.  Defects  which  are 
the  very  essence  of  the  power  will  not  be  relieved  against,  but  the 

mere  formal  defects  will.] 
[  *^^272  ]       *  As  to  the  classes  in  t^'hose  favour  equity  icill  aid  a  defec- 
tive execution  of  a poiver  or  supply  a  surrender.^ — First, 
equity  will  aid  purc/iasers:   (Fothergill  v.  Fothergill,  2  Freem.  257; 
Jackson   v.  Jackson,  4  Bro.  C.  C.  462;  Sergeson  v.  Sealey,  2  Atk. 
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414;  9  Mod.  390;  Wade  v.  Paget,  1  Bro.  C.  C.  363;  ^wrreZZ  v.  Crutch- 
ley,  15  Ves.  544;  Affleck  v.  Affleck,  3  Sm.  &  GifP.  394;  In  re  Dykes' 
Estate,  7  L.  K.  Eq.  337);  and  mortgagees  {Taylor  v.  Wheeler,  2 
Vern.  564;  Jennings  v.  Moore,  2  Vern.  609;  The  London  Chartered 
Bank  of  Australia  v.  Lemprih^e,  4  L.  R.  P.  C.  C.  572);  and  lessees 
( Campbell  v.  Leach,  Amb.  740;  Shannon  v.  Bradstreet,  1  S.  &  L. 
52.  Doe  V.  TFe?/er,  7  T.  R.  478;  Willes,  176;  Dowell  v.  i)e?i;,  1  Y.  & 
C.  C.  C.  345;  Kingy.  Money,  5  Ir.  Ch.  Rep.  64,72)  [Where  a  power 
has  been- defectively  execu tea  equity  will  lend  its  aid  to  purchasers 
for  value,  lessees,  creditors,  and  mortgagees:  Beatty  v.  Clark,  20 
Cal.  11;  Love  v.  Mining  Co.,  32  Cal.  653;  King  v.  Roney,  5  Ir.  Ch. 
R.  64;  Hout  v.  Hout,  20  Ohio  (N.  S.),  119.]  from  and  of  the  donee; 
mortgagees  and  lessees  being  purchasers  pro  tan  to.  And  it  has  been 
laid  down,  "That  in  order  to  constitute  a  purchaser  in  whose  favour 
a  defective  execution  of  a  power  can  be  aided,  there  must  be  a  con- 
sideration and  an  intention  to  purchase,  either  proved  or  to  be  pre- 
sumed:" per  Sir  George  Turner,  V.-C,  9  Hare,  769. 

Secondly,  equity  will  aid  creditors.  Thus,  where  a  person  directed 
his  copyhold  estate  to  be  sold  for  payment  of  debts,  and  died  with- 
out having  suiTendered  it  to  the  use  of  his  will,  equity  decreed  the 
surrender  to  be  supplied,  and  the  copyhold  estate  to  be  sold.  See 
Bixby  V.  Eley,  2  Bro.  C.  C.  325;  S.  C,  2  Dick.  698;  Ithell  v.  Beane, 
1  Ves.  215;  Tudor  y.  Anson,  2  Ves.  582;  Fothergill  v.  Fot  her  gill,  2 
Freem.  257. 

In  Wilkes  v.  Holmes,  9  Mod.  485,  power  was  given,  in  a  marriage 
settlement,  to  the  husband  and  wife  to  raise  2000/.  out  of  certain 
lands  of  the  wife's;  and  if  no  part  should  be  raised  in  the  life  of 
the  husband  and  wife,  then  it  should  be  lawful  for  the  survivor  of 
them  by  will  duly  executed,  to  raise  that  sum,  for  the  purpose  of 
paying  the  debts  of  the  husband  and  wife,  or  either  of  them,  or 
making  a  provision  for  younger  children.  The  wife,  upon  the  death 
of  the  husband,  defectively  executed  the  power;  it  was  objected, 
that  the  debts  which  were  to  be  paid  by  means  of  the  power  were 
the  debts  of  the  husband,  whereas  the  estate  was  originally  the 
wife's.  However,  Lord  Hardwicke  supplied  the  defect,  observing 
that  the  debts  were  expressly  provided  for  by  the  deed  of  settlement. 

Where,  moreover,  a  person  has  a  general  power  of  appointment 
over  properly  which  in  default  of  appointment  is  given  over,  if  he 
exercises  such  appointment  in  favour  of  volunteers  by  deed,  or  by 
will,  equity  will  interfere  and  intercept  such  property  in  aid  of  the 
assets  of  the  appointor  for  the  benefit  of  his  creditors,  but 
if  he  does  not  exercise  his  power  equity  *  cannot  inter-  [  *  273  ] 
fere,  and  the  persons  entitled  in  default  of  appointment 
will  take  the  property.  See  Thompson  v.  Towne,  2  Vern.  319; 
Holmes  v.  Coghill,  7  Ves.  499,  12  Ves.  206;  Fleming  y.  Buchanan, 
3  De  G.  Mac.  &  G.  976.  In  the  case  of  a  married  woman,  see  In 
re  Harvey^ s  Estate,  13  Ch.  D.  216;  and  the  note  to  Hulme  v.  Ten- 
ant, post  J  and  the  cases  there  cited. 
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Thirdly,  chanties  will  be  aided.  "I  take,"  says  Lord  Northing- 
ton,  "the  uniform  rule  of  this  Court,  both  before,  at,  and  after  the 
Statute  of  Charitable  Uses  (43  Elizabeth,  c.  4),  to  have  been,  that 
where  the  uses  are  charitable,  and  the  person  has  in  himself  full 
power  to  convey,  the  Court  will  aid  a  defective  conveyance  to  such 
uses":  Attorney -General  v.  Tancred,  1  Eden,  14.  [Equity  will 
aid  persons  who  have  a  meritorious  standing.  In  this  class  is  in- 
cluded a  charity:  Bispham's  Eq.,  Sec.  194;  Pepper's  Will,  1  Par- 
sons' Eq.  436,  446, 451.] 

And  the  intent  of  that  Statute,  it  has  been  said,  "was  to  make  the 
disposition  of  the  party  as  free  and  easy  as  his  mind,  and  not  to  oblige 
him  to  the  observance  of  any  form  or  ceremony."  Attorney- Gene- 
ral y.  Rye^  2  Vern.  453;  see  also  Attorney- General  y.  Burdetj  2  Yern. 
755;  Piggot  Y.  Penrice,  Prec.  Ch.  471;  Com.  Rep.  250;  Attorney - 
General  v.  Sibthorpe,  2  Russ.  &  My.  Ill  n.  In  Innes  v.  Sayer  (7 
Hare,  377),  a  testatrix  had  power  to  dispose  of  certain  sums  of  stock 
by  her  last  will  and  testament,  or  any  writing  purporting  to  be  her 
last  will  and  testament,  to  be  by  her  signed  and  published  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses.  The 
testatrix  by  her  will,  dated  in  January,  1833,  unattested,  and  not 
referring  to  the  power,  gave  certain  sums  of  stocks  to  charities  She 
afterwards  made  eight  other  unattested  testamentary  papers,  giving 
legacies,  or  revoking  legacies,  previously  inserted,  the  last  of  which 
papers  was  dated  the  1st  of  September,  1836;  and  at  the  foot  of  it 
she  had  written  as  follows: — "This  will  has  not  been  witnessed,  as  I 
intend,  if  I  am  spared,  to  write  it  out  fair."  The  testatrix  died  in 
June,  1844.  It  was  held  by  Sir  James  Wigram,  V.-C,  that  the  de- 
fect in  the  execution  of  the  power  ought  to  be  supplied  in  equity  in 
favour  of  the  charities.  "  The  principle,"  said  his  Honor,  "  upon 
which  the  Court  appears  to  go  is  this,  that  if  a  person  has  power, 
by  his  own  act,  to  give  property,  and  has,  by  some  paper  or  instru- 
ment, clearly  shown  that  he  intended  to  give  it,  although  that  pa- 
per, by  reason  of  some  informality,  is  ineffectual  for  the  purpose,  • 
yet  the  party  having  the  power  of  doing  it  by  an  effectual  instru- 
ment, and  having  shown  his  intention  to  do  it,  the  Court  will,  in 
the  case  of  a  charity,  by  its  decree  make  the  instrument  effectual  to 
do  that  which  was  intended  to  be  done.  It  is  not  for  me  to  give 
any  opinion  whether  the  principle  is  right  or  not.  There 
[*  274]  appears  to  be  very  high  authority  *for  the  application  of 
the  principle,  independently  of  the  Statute  of  Charitable 
Uses  (43  Elizabeth,  c.  4),  and  it  has  been  applied  since  the  Statute." 
See  S.  C,  affirmed  on  appeal,  3  Mac.  &  G.  606,  Tudor  on  Charit- 
able Trusts,  p.  37,  255,  2nd  edit. 

The  Statute  of  9  Geo.  2,  c.  36  (commonly  called  the  Statute  of 
Mortmain),  which  requires  certain  solemnities  on  gifts  to  Charitable 
Uses  (see  Tudor  on  Charitable  Trusts,  p.  41,  2nd  edit.),  does  not 
repeal  the  Statute  of  Charitable  Uses  (43  Elizabeth,  c.  4).  It  fol- 
lows, therefore,  that  if  in  an  appointment  to  a  charity  the  solemni- 
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ties  imposed  by  9  Goo.  2,  c.  30,  are  attended  to,  the  gift  will  oper- 
ate as  an  appointment  under  the  Statute  of  Charitable  Uses,  although 
the  instrument  be  not  executed  in  the  manner  required  by  the  in- 
strument creating  the  power.     Sug.  Pow.,  p.  209,  8th  edit. 

Fourthly,  equity  will  aid  a  imfe  and  a  legitimate  child  of  the 
donee  of  the  power,  although  thoy  claim  merely  as  volunteers,  upon 
a  meritorious  consideration;  as,  for  instance,  upon  a  provision  made 
for  them  after  marriage:  Fothergill  y.  Fothergill,  2  Freem.  257; 
Sarth  V.  Blanfrey,  Gilb.  Eq.  Rep.  166;  Sneed  v.  Sneed,  Amb.  64; 
Churchman  v.  Hervey,  Amb.  335;  Medtvin  v.  Sandham^  3  Swanst. 
686;  Affleck  \.  Affleck,  3  Sm.  &  GifP.  394;  Proby  v.  Landor,  28 
Beav.  504.  [See  Dennison  v.  Goehring,  7  Barr,  175;  Porter  v. 
Turner,  3  S.  &  K  114.]  "In  cases,"  says  Lord  Hai^divicke,  "of 
.  aiding  the  defective  execution  of  a  power,  either  for  a  wife  or  a 
child,  whether  the  provision  has  been  for  a  valuable  consideration 
has  never  entered  into  the  view  of  the  Court,  but  being  intended 
for  a  provision,  whether  voluntary  or  not,  has  been  always  held  to 
entitle  this  Court  to  give  aid  to  a  wife  or  child  to  carry  it  into  exe- 
cution, though  defectively  made:"  Hervey  v.  Hervey,  1  Atk.  567; 
BaiTon  V.  Constabile,  7  Ir.  Ch.  Rep.  467. 

Although  an  inference  to  the  contrary  might  be  drawn  from  the 
principal  case,  it  is  now  clearly  established  that  a  wife  or  child,  al- 
though provided  for,  will  be  entitled  to  the  aid  of  equity.  "  I  am 
of  opinion,"  says  "Lord  Hardtcicke,  in  Hervey  v.  Hervey,  "that  the 
rule  as  laid  down  by  the  defendant's  counsel,  that  a  wife  or  child, 
who  comes  for  the  aid  of  this  Court  to  supply  a  defective  execution 
of  a  power,  must  be  entirely  unprovided  for,  is  not  the  right  rule 
of  the  Court.  I  think  the  general  rule,  that  the  husband  or  a  father 
are  the  proper  judges  what  is  a  reasonable  provision  for  a  wife  or 
child,  is  a  good  and  invariable  rule:"  1  Atk.  568;  see  also  Kettle 
V.  Totvnsend,  1  Salk.  187;  Smith  v.  Baker,  1  Atk.  385;  Chapman  y. 
Gibson,  3  Bro.  C.  C.  229.  And  a  defective  execution  will  accord- 
ingly be  executed  in  favour  of  a  child  although  it  may 
place  him  in  abetter  *  condition  than  the  other  children  if  [  *  275  ] 
they  be  otherwise  provided  for,  the  parent  being  considered 
the  best  judge  as  to  the  quantum  of  the  provision.  See  Chapman 
V.  Gibson,  3  Bro.  C.  C.  C.  230;  Hume  v.  Rundell,  6  Madd.  331;  Lu- 
cena  v.  Lucena,  5  Beav.  249;  Morse  v.  Martin,  34  Beav.  500. 

To  no  other  persons,  except  a  wife  or  legitimate  child,  will  the 
aid  of  the  Court  be  granted,  upon  the  ground  of  the  provision  being 
for  a  meritorious  consideration;  neither  to  a  husband  ( Watt  v.  Watt, 
3  Ves.  244;  Moodie  v.  Reid,  1  Madd.  516;  Hughes  v.  Wells,  9  Hare. 
749,  769);  nor  to  a  natural  child  (Fursaker  v.  Robinson,  Prec.  Ch. 
475);  Tudor  v.  Anson,  2  Ves.  582);  [Breit  &  Yeaton,  101  111.  242.] 
nor  to  a  grandchild  (Bland  v.  Bland,  2  Cox,  349;  Perry  v.  White- 
head, 6  Ves.  544;  and  1  Watk.  Copyh.  136,  138);  nor  to  a  father 
{Sloane  v.  Lord  Cadogan,  App.  to  Sug.  on  Powers,  No.  9,  7th  edit.j; 
nor  to  a  mother,  brother,  or  sister   ( Goodwyn  v.  Goodwyn,  1  Ves. 
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228;  Goring  v.  Nash,  3  Atk.  189,  overruling  Watts  v.  Bullas,  1  P. 
Wms.  60) ;  nor  to  a  nephew  or  neice  {Strode  v.  Bussel,  2  Vern.  621, 
625;  Marston  v.  Gotvan,  3  Bro.  C.  C.  170);  nor  to  a  cousin  (Tudor 
V.  AnsoHy  2  Ves.  582) ;  nor  to  a  settlor  defectively  executing  a  power 
in  his  own  favour  (Ward  v.  Booth,  cited  3  Ch.  Ca.  69,  92;  Ellison 
V.  Ellison^  post,  273,  6  Ves.  656).  A  fortiori  equity  will  not  afford 
its  aid  to  a  mere  volunteer,  in  noway  related  to  the  person  defectively 
executing  a  power:  Smith  v.  Ashton,  2  Freem.  309;  Sergeson  v. 
Sealey,  2  Atk.  415;  Godwin  v.  Kilsha,  Amb.  684 

Next,  as  against  ichom  equity  will  aid  a  defective  execution  of  a 
power,  or  supply  a  surrender.^ — It  is  clear,  from  the  principal  case, 
that  aid  will  be  granted  as  against  the  remainderman  who  takes, 
although  by  purchase,  subject  to  the  power  Covenf/ry  v.  Coventry,  2 
P.  Wms.  222;  Shannon  \.  Bradstreet,  1  S.  &  L,  52);  and  also  in 
general  as  against  an  heir-at-law,  or  customary  heirT  Smith  v.  Ashton, 
1  Ch.  Ca.  263,  264. 

A  defective  execution  of  a  power  has  been  aided  in  equity  in  favour 
of  a  sister  as  against  her  brothers  who  were  provided  for,  and  who 
in  default  of  appointment  would  have  participated  in  the  property: 
Morse  v.  Martin,  34  Beav.  500. 

It  has,  however,  been  a  question  of  much  difficulty,  whether 
equity  will  afford  its  aid  as  against  an  heir  totally  unprovided  for. 
In  Chapman  v.  Gibson,  3  Bro.  C.  C.  229,  Lord  Alvanley  thought 
that  the  heir,  being  a  son  of  the  testator  unprovided  for,  could  not 
be  relieved  against.  "The  principle,"  said  his  Lordship,  "must  be 
this,  that  the  testator  being  under  an  obligation  to  do  an 
[  *  276  ]  act,  we  will  compel  the  heir  to  perfect  it;  but  we  will  *  not 
compel  him  to  fulfil  an  obligation  at  the  expense  of  another; 
and,  if  the  testator  has  totally  forgot  to  make  any  provision  for  his 
eldest  son,  this  shall  be  an  answer  to  the  claim  of  the  wife,  or  other 
children." 

Lord  Rosslyn,  however,  thought  that  the  Court  ought  never  to 
enter  into  the  consideration  of  the  heir  being  or  not  being  provided 
for.  "I  confess,"  observes  his  Lordship,  "it  appears  to  me,  there  is  no 
rule-at  all,  unless  the  Court  takes  it  upon  the  relation  in  which  they 
stand.  Otherwise  it  is  all  loose  and  arbitrary.  It  never  entered 
into  the  mind  of  the  Court  to  consider  that  argument,  where  the  want 
of  a  surrender  was  to  be  supplied  for  creditors:  but  the  same  sort 
of  argument  might  be  used  there — that  the  heir  was  starving,  the 
creditors  opulent  and  severe.  Those  circumstances  are  not  fit  to  bo 
considered  by  the  Court.  The  Court  must  go  upon  a  certain  line, 
which  is  very  obvious — that,  where  the  will  expresses  an  intention 
to  do  that  which  legally  and  morally  the  testator  ought  to  do,  so 
simple  a  form  as  supplying  the  want  of  a  surrender  shall  not  im- 
pede the  performance  of  that  duty:"  Hills  v.  Downton,  5  Ves'.  564. 
But,  it  was  unnecessary  to  decide  that  point  in  Hills  v.  Downton. 
for  the  heiresses-at-law,  against  whom  the  want  of  a  surrender  was 
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supplied,  were  married,  and  therefore  in  Lord  Rosslyri's  opinion, 
provided  for. 

Lord  Alvanley^  nevertheless,  still  retained  the  opinion  he  express- 
ed in  Chapman  v.  Gibson.  See  his  observations  on  Hills  v.  Downton, 
Sngd.  Pow.  vol.  ii.,  App.  No.  xxiv.,  7th  ed.  In  Braddick  v.  Mattock, 
6  Madd.  363,  Sir  J.  Leach,  Y.  C,  said,  "This  Court  will  not  supply 
a  surrender  against  the  heir-at-law  unprovided  for;  but  it  considers 
the  parent  as  the  best  judge  of  the  provision  of  that  heir,  and  will 
not  examine  the  sufficiency  of  the  provision,  unless  perhaps  in  a 
case  in  which  it  may  be  challenged  as  illusory."  In  Rodgers  v. 
Marshall,  17  Ves.  294,  Sir  W.  Grant,  M.  R.,  seemed  inclined  to 
think,  that,  as  against  a  grandchild,  being  the  heir-at-law,  and  un- 
provided for,  the  want  of  surrender  ought  not  to  be  supplied,  and 
directed  an  inquiry  as  to  whether  he  was  provided  for.  But  see 
Hills  V.  Downton,  5  Ves.  565. 

It  is  clear,  however,  that  a  surrender  will  be  supplied  as  against 
a  collateral  heir,  whether  provided  for  or  not;  as  a  person  is  not 
supposed  to  be  under  any  obligation  to  provide  for  a  collateral  heir 
(Fielding  v.  Winicood,  16  Ves.  90;  see  also  Chapman  v.  Gibson,  3 
Bro.  C.  C.  229;  Smith  \.  Baker,  1  Atk.  385);  and  also  against  ha^res 
f actus  (Smith  v.  Baker,  1  Atk.  385). 

It  seems,  moreover,  that  a  defect  in  an  appointment  will  not  be 
supplied  in  favour  of  children  as  against  other  children, 
unless  *  they  are  otherwise  provided  for.     See  Hume  v.   [  *  277  ] 
Rundell,  6  Madd.  331 ;  Ltccena  v.  Lucena,  5  Beav.  249  ; 
Morse  v.  Martin,  34  Beav.  500. 

As  to  the  nature  of  a  defect  which  ivill  be  aided.] — It  may  be  laid 
down  as  a  general  rule,  that  where  the  intention  to  execute  a  power 
is  sufficiently  declared,  but  the  act  declaring  the  intention  is  not  an 
execution  of  the  power  in  the  form  prescribed,  there  the  defect  will 
be  supplied  in  equity:  Shannon  v.  Bradsireet,  1  S.  &  L.  63. 
[Equity  will  erect  an  attempted  execution,  but  will  not  supply  an 
execution  if  none  has  been  attempted;  Wilkinson  v.  Getty,  13 
Iowa,  157;  Johnson  v.  Gushing,  15  N.  H.  298;  Howard  v.  Carpen- 
ter, 11  Md.  259; .  and  Norcum  v.  D'CEnch,  17,  No.  98.] 

Thus  equity  will  aid  a  defect  which  arises  from  the  inr^trument 
itself  being  informal  or  inappropriate,  if  the  intention  to  execute 
the  power  appear  clearly  in  writing,  where,  for  instance,  a  donee  of 
a  power  covenants  to  execute  it  (Fothergill  v.  Fothergill,  2  Freem. 
256;  Coventry  v.  Coventry,  Franc.  Max.,  the  last  cape;  S.  C.,2  P. 
Wms.  222;  Sergeson  v.  Sealey,  2  Atk.  414;  Sarth  v.  Lord  Blanfrey, 
Gilb.  Eq.  Rep.  166); — or  when,  by  his  will,  he  desires  the  remain- 
dermen to  create  the  estate  authorised  by  the  power  (Vernon  v. 
Vernon,  Amb.  1):  —  or  if  he  enters  into  an  agreement  to  execute  it 
(Shannon  \.  Bradstreet,  1  S.  &.  L.  52;  Mortlock  v.  Buller,  10  Ves. 
292;  Coventry  v.  Coventry,  Franc.  Max.,  the  last  case;  Lowry  v. 
Dufferin  1  Ir.  Eq.  Rep.  281;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345): 
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— even  although  he  keep  the  agreement  in  his  own  posession  (King 
V.  Roney,  5  Ir.  Ch.  Rep.  64,  77); — or  if  by  a  mere  writing,  not 
sealed  and  delivered,  he  expresses  an  intention  to  give  property 
which  he  had  power  to  appoint  by  instrument  sealed  and  delivered 
Kennard  v.  Kennard,  8  L.  R.  Ch.  App.  230) — or  if  he  promises  by 
letters  to  grant  an  estate  (Campbell  v.  Leach,  Amb.  740;  Sugd.  on 
Powers,  App.  No.  xxv.,  7th  ed. ;  and  see  Blake  v.  French,  5  Ir.  Ch 
Rep.  246) — or  to  give  a  security  (The  London  Chartered  Bank  of 
Australia  v.  Lemprihre.  4  L.  R.  P.  C.  C.  572);  which  he  could 
only  do  by  the  exercise  of  his  power.  So  an  agreement  to  sell 
land  to  a  Railway  Company  at  a  sum  to  be  fixed  by  arbitrators, 
will  be  aided  in  equity  as  an  informal  execution  of  a  general  power 
of  appointment:  In  re  Dykes'  Estate,  7  L.  R.  Eq.  337.  A  recital 
by  the  donee  of  a  power,  in  the  marriage  settlement  of  one  of  his 
daughters,  who  was  one  of  the  objects  of  the  power,  that  she  was 
entitled  to  a  share  of  a  sum  to  which  she  could  only  be  entitled  by 
his  appointment,  has  been  held  sufficient  evidence  of  his  intention 
to  execute  the  power,  and  was  therefore  aided  as  a  defective  execu- 
tion of  a  power:  Wilson  v.  Piggott,  2  Ves.  jun.  351;  Poulson  v. 
Wellington,  2  P.  Wms.  533.  So  also  where  a  donee  of  a  power,  in 
an  answer  to  a  bill  in  Chancery,  states  that  he  "  appoints, 
[  *278  ]  and  intends,  by  *  writing  in  due  form,  to  appoint: "  Car- 
ter V.  Carter,  Mos.  365 ;  and  see  Fortescue  v.  Gregor,  5 
Ves.  553. 

But  when  a  donee  of  a  power  concurs  in  a  deed  of  settlement,  for 
purposes  unconnected,  with  the  fund  subject  to  the  power,  and  in 
ignorance  of  the  existence  of  the  power,  such  concurrence  will  not 
operate  as  a  defective  exercise  of  the  power  which  would  be  aided 
in  equity,  even  though  the  deed  purported  to  pass  the  fund:  Grif- 
fith Boscawen  v.  Scott,  26  Ch.  D.  358,  362. 

A  parol  contract  to  execute  a  power,  is  void,  as  against  a  remain- 
derman, although,  in  the  case  of  a  parol  contract  to  grant  a  lease 
under  a  power,  the  lessee  may  have  expended  money  in  improve- 
ments, on  the  faith  of  the  parol  contract  (Carter  y.  Carter,  Mos.  370; 
Shanyion  w.  Bradstreet,  1  S.  &  L.  72;  Blore  v.  Sutton,  3  Mer.  237; 
Lowry  v.  Lord  Dufferin,  1  Ir.  Eq.  Rep.  281 ;  and  see  Morgan  v. 
Milman,  10  Hare,  279;  3  D.  G.  Mac.  &  G.  24,  32,  33;  O'Fay  v. 
Burke,  8  Ir.  Ch.  Rep.  225);  unless  after  the  death  of  the  tenant 
for  life,  the  remainderman  lie  by  and  suffer  the  lessee  to  continue 
to  improve  the  estate:     Stiles  v.  Couper,'S  Atk.  692. 

Equity  will  afford  its  aid,  where  there  has  been  a  defective  exe- 
cution by  a  formal  or  appropriate  instrument,  thus  if  the  instru- 
ment, whether  it  be  a  deed  or  will,  is  by  the  power  required  to  be 
executed  in  the  presence  of  a  certain  number  of  witnesses,  and  it  is 
executed  in  the  presence  of  a  smaller  number;  or  if  it  is  required  to 
be  signed  and  sealed,  and  sealing  is  omitted,  equity  will  supply  tie 
defect:  Wade  v.  Paget,  1  Bro.  C.  C.  363;  Cockerell  v.  Cholmeley, 
1  Russ.  &  My.  424;  1  C.  &  F.  60. 
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And  in  wills  not  cominor  within  the  operation  of  tho  late  Wills 
Act  (1  Vict.  c.  26),  an  appointment  of  personalty  required  to  be 
attested  by  two  witnesses,  has  been  aided,  though  attested  by  no 
witness:     Lucena  v.  Lucena,  5  Beav.  249. 

So,  also,  where  a  power  of  appointment  over  land  was  required 
to  be  exercised  by  will  duly  executed^  and  a  will  was  made  in  exer- 
cise of  the  power,  attested  by  two  witnesses  only.  Lord  Hardwicke 
was  of  opinion  that  the  will  was  not  duly  executed  within  the 
meaning  of  the  power,  but  that  the  Court  ought  ^o  aid  the  defective 
execution  in  favour  of  the  creditors  and  younger  children,  consider- 
ing their  claim  as  under  the  settlement,  and  the  mode  of  executing 
the  power  as  depending  on  the  settlement,  and  not  on* the  Statute 
of  Frauds  (29  Car.  2.  c,  3),  except  as  the  words  "duly  executed" 
were  construed  by  reference  to  that  statute. 

If  this  had  been  a  voluntary  execution  of  the  power,  and  not  for 
payment  of  debts,  or  for  valuable  or  meritoroius  consider- 
ation it  must  have  stood  on  its  own  *  ground,  and  would  [  *  279  ] 
not  have  been  supported:  Wilkie  v.  Holmes,  1  S.  &  L.  60, 
n. ;  *S.  C.  reported  under  the  name  of  Wilkie  v.  Holme,  1  Dick,  165; 
S.  a,  9  Mod.  485;  and  see  Smith  v.  Ashton,  1  Ch.  Ca.  263;  3Iorse, 
Martin,  34  Beav.  500. 

The  law  has  been  altered  by  the  late  Wills  Act  (1  Vict.  c.  26), 
which  enacts  "  that  no  will  shall  be  valid  unless  it  shall  be  in  writ- 
ing and  executed  in  manner  thereinafter  mentioned;  that  is  to 
say,  it  shall  be  signed  at  the  foot  or  end  thereof,  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will,  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be  neces- 
sary "  Csect.  9);  and  "that  no  appointment  made  by  will  in  ex- 
ercise of  any  power  shall  be  valid,  unless  the  same  be  executed  in 
manner  thereinbefore  required;  and  every  will  executed  in  manner 
thereinbefore  required  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  required  that 
a  will  made  in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity  "  (sect.  10). 

Hence  it  has  been  decided  that  although  when  under  a  power  to 
be  executed  "  by  deed  or  will,"  a  mere  memorandum  not  testamen- 
tary, in  execution  of  the  power,  may,  by  being  turned  into  a  deed, 
be  aided  in  equity  [Kennard  v.  Kennard,8  L.  R.  Ch.  App.  227), 
nevertheless,  if  the  document  be  testamentary,  if  it  be  not  executed 
by  two  witnesses  in  accordance  with  the  provisions  of  the  Wills  Act 
(1  Vict.  c.  26),  even  although  as  a  will  made  abroad,  it  be  admitted  to 
probate  under  24  &  25  Vict.  c.  114,  it  will  not  be  so  aided:  In  re 
Kirwan's  Trusts,  25  Ch.  D.  373,  381. 

A  power  will,  as  in  the  principal  case,  be  aided,  if  it  has  been  exe- 
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cuted  by  a  will,  when  it  ought  strictly  to  have  been  executed  by 
deed:  Sneed  y.  Sneed,  Amb.  64;  Mills  v.  Mills,  8  Ir.  Eq.  Eep.  192. 

In  Hervey  v.  Hervey,  1  Atk.  561,  Barnard.  103,  a  power  was 
given  to  the  husband  to  make  a  jointure  of  such  of  the  lands  in  a 
deed  as  he  thought  proper,  not  exceeding  600Z.  a  year.  The  hus- 
band by  successive  deeds  charged  all  the  lands  V7ith  rent-charges  ex- 
ceeding 600Z.  a  year.  Lord  Hardwicke  supplied  in  favour  of  the 
wife  the  defect  occasioned  by  the  excessive  execution  of  the  power. 
Upon  the  same  principle  in  Barron  v.  Constabile,  7  Ir.  Ch.  Rep. 
467,  where  the  power  was  to  charge  a  jointure  not  exceeding  600Z. 
a  year  by  deed  or  will,  and  the  donee  of  the  power  devised 
[  *  280  ]  instead  of  ^charging  a  jointure,  the  devise  was  upheld  as  a 
valid  execution  of  the  power.  See  also  Bruce  v.  Bruce,  11 
L.  R.  Eq.  371. 

But  equity  will  not  aid  a  defective  execution  of  a  power,  if  the  in- 
tention of  the  author  of  the  power  would  be  thereby  defeated. 
Thus,  although  there  is  no  doubt  that  a  Court  of  equity  will  aid  the 
defective  execution  of  a  power  in  favour  of  a  creditor  or  purchaser, 
although  the  donee  be  a  married  woman  {Pollard  v.  Crenville,  1  Ch. 
Ca.  10;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345;  Doe  v.  Weller,  7 1.  R.  480; 
Dilion  V.  Grace,  2  S.  &  L.  446;  Stiad  v.  Nelson,  2  Beav.  245;  The 
London  Chartered  Bank  of  Australia  v.  Lemprihre,  4  L.  R.  P.  C.  C. 
572,  overruling  extra-judicial  observations  in  Martin  v.  Mitchell,  2 
J.  &  W.  424),  the  Court,  in  such  cases,  must  be  satisfied  that  the 
formalities  which  have  not  been  observed,  are  no  more  than  matters 
of  form;  and  that  the  donee  of  the  power  has  not  by  their  non- 
observance  been  deprived  of  any  of  the  protection  which  the  due 
exercise  of  the  power  would  have  aftorded  her.  For  instance,  in 
Reid  V.  Shergold,  10  Ves.  370,  where  a  lady,  entitled  under  a  devise 
to  copyholds  for  life,  with  a  power  to  appoint  them  by  will,  sold  and 
surrendered  them  to  a  purchaser,  Lord  Eldon  held,  that  the  pur- 
chaser could  not  be  aided  in  equity.  "  The  testator,"  said  his  Lord- 
ship, "  did  not  mean  that  she  should  so  execute  her  power — he  in- 
tended that  she  should  give  by  will,  or  not  at  all;  and  it  is  impos- 
sible to  hold  that  the  execution  of  an  instrument  or  deed,  which,  if 
it  availed  to  any  purpose,  must  avail  to  the  destruction  of  that 
power  the  testator  meant  to  remain  capable  of  execution  to  the 
moment  of  her  death,  can  be  considered  in  equity  an  attempt  in  or 
towards  the  execution  of  the  power." 

And  the  Court  looks  with  especial  jealousy  on  any  such  transac- 
tion, in  which  the  wife  may  have  acted  under  the  influence  of  her 
husband:  Hopkins  v.  Myall  (2  Russ.  &  My.  86),  Thackwell  v. 
Gardiner,  5  De  G.  &  Sm.  58  and  Majoribanks  v.  Hovendeii,  6  Ir. 
Eq.  Rep.  238. 

So  an  appointment  not  made  within  the  time  prescribed  by  the 
donor  of  the  power  will  not  be  aided  in  Equity,  where  the  time 
within  which  the  appointment  was  to  be  made,  was  not  a  mere 

338 


TOLLET  V.  TOLLET.  *  28i 

matter  of  form,  but  of  the  substance  and  essence  of  the  power. 
See  Cooper  v.  Martin,  3  L.  R.  Ch.  App.  47. 

In  order  that  the  Court  should  be  able  to  rectify  any  informality 
in  the  execution  of  a  power,  it  is  essential,  not  only  that  the  persons 
to  be  benefited,  and  the  amount  of  benefit,  should  be  sufiiciently 
indicated,  but  that  the  intention  to  pass  the  property,  though  not 
necessarily  under  the  power,  Carver  v.  Richards,  27  Beav. 
488,  *  495)  should  be  clearly  shown  (Buckell  v.  Blenkhorn,  [  *  281  ] 
5  Hare,  131;  West  v.  Ray,  Kay,  385). 

Moreover,  the  Court  will  not  aid  a  defective  instrument,  where 
there  does  not  appear  thereby  to  have  been  on  the  part  of  the  do- 
nee a  distinct  intention  to  execute  the  power.  See  Garth  v.  Toum- 
send,  7  L.  R.  Eq.  220.  There  Mrs.  Gartti,  having  power  to  appoint 
funds  amongst  her  children  by  deed,  or  by  her  last  will  in  writing, 
or  any  writing  purporting  to  be  or  being  in  the  nature  of  her  last 
will,  or  any  codicil  thereto,  to  be  signed  and  published  in  the  pres- 
ence of,  and  to  be  attested  by,  two  credible  witnesses,  died  intestate; 
but  left  in  an  Envelope,  addressed  to  her  son,  an  unattested  memor- 
andum (signed  by  herself,  and  dated  eight  years  before  her  death), 
"  For  my  sons  and  daughters.  Not  having  made  a  will,  I  leave 
this  memorandum,  and  hope  my  children  will  be  guided  by  it, 
though  it  is  not  a  legal  document.  The  funds  I  wish  divided  as 
follows"  (and  after  apportioning  the  funds  among  her  children,  and 
making  a  bequest  to  them  out  of  another  fund,  and  a  gift  of  the 
residue,  she  thus  ends  the  memorandum) :  "This  paper  contains  my 
last  wishes  and  blessings  upon  my  dear  children,  and  thanks  for 
their  love  to  me."  It  was  held  by  Sir  W.  M.  James,  V.-C,  that  the 
Court  could  not  aid  any  defects  in  the  execution  of  the  memoran- 
dum, so  as  to  give  it  validity  as  an  appointment.  "The  true  test," 
said  his  Honor,  "is  that  mentioned  by  Mr.  Osborne  Morgan :  is  there 
a  distinct  intention  to  execute  the  power?  Now,  here  the  persons 
to  take  and  the  amount  to  be  taken  are  sufficiently  pointed  out,  but 
where  the  instrument  fails  is  in  intention  to  execute  the  power.  Mrs. 
Garth  purposely  abstained  from  executing  it.  She  simply  wished 
her  children  to  be  quite  unfettered,  saying,  'I  tell  you  my  wishes, 
but  I  do  not  mean  to  tie  you  up  by  any  legal  document.  I  know  I 
have  power  to  appoint  these  funds,  but  I  do  not  exercise  that 
power.'  The  jurisdiction  of  the  Court  is  to  supply  defects  occa- 
sioned by  mistake  or  inadvertance :  not  to  supply  omissions  intention- 
ally made.^^ 

But  a  donee  may  have  sufficiently  indicated  a  present  intention 
to  execute  a  power,  although  he  may  in  a  certain  event  express  an 
intention  to  give  the  property  by  a  more  formal  document.  See 
Kennard  v.  Kennard,  8  L.  R.  Ch.  App.  227.  There  a  lady,  having 
a  power  of  appointment  by  deed  or  will  over  certain  leasehold  pro- 
perty, which  in  default  of  appointment  was  vested  absolutely  in  her, 
wrote  and  signed  an  unattested  paper,  by  which,  after  referring  to 
the  property  in  terms  sufficient  to  identify  it,  she  proceeded:  "If  I 
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die  suddenly,  I  wish  my  eldest  son  to  have  it.  My  inten- 
[  *  282  ]  tion  is  to  make  it  over  to  him  legally  if  *  my  life  is  spared." 
It  was  held  by  the  Court  of  Appeal,  affirming  the  decision 
of  the  Master  of  the  Rolls,  that  the  memoraDdum  was  a  defective 
execution  of  the  power  by  the  donee,  and  that  equity  would  relieve 
against  the  defect  in  favour  of  the  eldest  son.  ''She  expresses," 
said  James,  L.  J.,  "her  intention  that  her  son  shall  have  the  property 
which  is  the  subject  of  the  power.  ...  In  Garth  v.  Townsend  (7L. 
B.  Eq.  220)  I  considered  that,  upon  the  true  construction  of  the 
instrument,  there  was  no  intention  to  give  the  property,  but  only 
to  request  the  persons  taking  it  in  default  of  appointment  to  make 
a  certain  application  of  it,  without  legally  binding  them  to  do  so." 
And  Mellish,  L.  J.,  observed,  "She  means  in  any  event  to  give  the 
property,  but  to  do  so  by  a  more  formal  instrument  if  her  life  is 
spared." 

Formerly,  when  trustees  under  a  common  power  of  sale  and  ex- 
change sold  an  estate  without  the  timber,  such  exercise  of  the  power 
was  held  not  only  to  be  invalid  at  law  but  also  in  equity,  where  the 
defect  in  the  execution  could  not  be  aided.  Thus,  in  Cockerell  v. 
Cholmeley,  1  Russ.  &  My.  418,  where  an  estate  was  devised  to  a 
trustee  and  his  heirs,  to  the  use  of  A.  for  life,  without  impeachment 
of  waste,  and  a  power  of  sale,  with  the  consent  of  the  tenant  for 
life,  was  given  to  the  trustee,  the  trustee,  with  the  consent  of  the  ten- 
ant for  life,  sold  the  estate  under  the  power,  without  the  timber, 
which  was  to  be  taken  at  a  valuation:  at  law  the  power  was  held  to 
be  badly  executed;  and,  upon  a  bill  being  filed  in  equity  for  relief 
by  the  purchasers  of  the  estate.  Sir  J.  Leach,  M.  R.,  held,  that  they 
were  entitled  to  none. 

This  case  was,  on  appeal  to  the  House  of  Lords,  affirmed:  2  Russ. 
&  My.  751;  6  Bligh,  N.  S.  120;  1  C.  &F.  60;  Cholmeley  v.  Paxton, 
3  Ring.  207;  aS^.  C.  nom.  Cockerell  v.  Cholmeley,  10  B.  &  C.  564; 
Cholmeley  v.  Paxton,  5  Ring.  48;  and  see  Sugd.  Prop.  491.  See, 
also,  Adney  v.  Field,  Amb.  654;  Stratford  v.  Lard  Aldboroiigh,  1 
Rigd.  281;  Scott  v.  Davis,  4  My.  &  Cr.  87. 

tJpon  the  same  principal,  the  sale  of  the  surface  of  land  under 
the  ordinary  power  of  sale,  reserving  the  minerals,  has  been  held 
to  be  invalid:  Buckley  \.  Howell,  29  Beav.  546;  and  see  Article  7, 
Jur.  N.  S.,  part  2,  235. 

However,  by  the  Property  and  Trustees  Relief  Amendment  Act 
(22  &  23  Vict.  c.  35),  where  under  a  power  of  sale  a  bona  fide  sale 
shall  have  been  made  of  an  estate  with  the  timber  thereon,  or  any 
other  articles  attached  thereto,  and  the  tenant  for  life,  or  any  other 
party  to  the  transaction,  shall  by  mistake  be  allowed  to  receive  for 
his  own  benefit  a  portion  of  the  purchase- money  as  the  value 
of  the  timber  or  other  articles,  the  Court  of  Chancery, 
[  *  283  ]  *  upon  payment  of  the  full  value  of  the  timber  or  other 
articles,  at  the  time  of  the  sale,  with  interest,  and  the  set- 
tlement thereof,  may  declare  the  sale  valid,  and  thereupon  the  legal 
340 


TOLLET  V.  TOLLET.  *  284 

estate  is  to  vest  as  if  the  power  had  been  diilv  executed  (sect. 
13). 

Under  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120),  the  Court 
may  authorise  a  sale  of  timber  (not  being  ornamental  timber), 
apart  from  the  surface  (In  re  Mailings  Settled  Estate,  9  W.  B. 
(V.-C.  S.)  588;  Be  Law,  7  Jur.  (N.  S.)  511;  see  sect.  11);  and  on  a 
sale  of  mines  apart  from  the  surface,  with  rights  of  using  the  sur 
face  for  the  workings,  may  reserve  a  rent  in  respect  of  the  surface 
damage  from  time  to  time:  In  re  Milivard's  Estate,  0  L.  R.  Eq; 
248.  Moreover,  on  the  sale  of  any  land  under  the  Act,  "Any 
earth,  coal,  stone,  or  mineral,  may  be  excepted"  (sect.  13). 

This  Act  has  been  repealed,  and  in  effect  re-enacted  by  the  Set- 
tled Estates  Act,  1877  (40  &  41  Vict.  c.  18),  ss  IG  and  19. 

By  the  Confirmation  of  Sales  Act  (25  &  26  Vict.  c.  108),  no  sale, 
exchange,  partition,  or  enfranchisement  made  in  exercise  of  a  trust 
or  power  not  foi  bidding  the  exception  or  reservation  of  minerals  is 
to  be  invalid  (unless  already  declared  to  be  so,  or  there  is  a  suit 
pending),  on  the  ground  only  that  the  trust  or  power  did  not  ex- 
pressly authorise  an  exception  or  reservation  of  minerals  which  has 
been  made  (sect.  1);  and  hereafter  such  exception  or  reservation 
may  be  made  by  trustees  and  others,  with  thesaoction  of  the  Court 
of  Chancery,  to  be  obtained  on  petition  (sect.  2).  The  Act  does 
not,  however,  extend  to  Ireland  or  Scotland  (sect.  3). 

Mortgagees  are  within  the  Confirmation  of  Sales  Act,  and  may, 
even  after  a  bill  filed  for  foreclosure  (In  re  Wilkinson^ s  Mortgaged 
Estates,  13  L.  R.  Eq,  634)  have  liberty  to  sell  under  their  power  of 
sale,  with  a  reservation  of  the  mines  and  minerals  in  the  land  sold, 
and  incidental  powers  of  working  them;  and  it  is  not  necessary  for 
mortgagees,  in  order  to  exercise  the  power  of  selling  with  such  a 
reservation,  to  serve  the  petition  on  any  subsequent  incumbrancer; 
In  re  Beaumonfs  Mortgage  Timsts,  12  L.  R.  Eq.,  86. 

The  Court  has  power,  under  the  Confirmation  of  Sales  Act  (25  & 
26  Vict.  c.  108),  to  give  a  general  direction  that  persons  having 
powers  of  sale  and  exchange  in  a  settlement  or  will,  which  do  not 
expressly  authorise  the  reservation  of  mines  and  minerals  on  a  sale 
of  the  settled  property,  or  a  sale  of  minerals  apart  from  the  land, 
may  exercise  the  powers,  as  if  they  did  authorise  such  reservation 
or  separation;  In  re  Wynn''s  Devised  Estates,  16  L.  R.  Eq.,  237. 

And  the  Court  may  make  an  order  on  petition,  author- 
ising *8ales  of  land  apart  from  minerals  generally,  and  [  *  284  ] 
without  reference  to  any    particular   sale;  Be  Willway^s 
Trusts,  32  L.  J.  Ch.  226;  In  re  Wynn,  16  L.  R.  Eq.  237. 

Cestuis  que  trust  ought  to  be  made  parties  to  any  application 
under  the  Confirmation  of  Sales  Act  (25  &  26  Vict.  c.  108,  s.  2)  for 
sale  of  the  surface,  apart  from  the  minerals  (In  re  Palmer's  Will, 
13  L.  R.  Eq.  408;  and  see  In  re  Brown's  Trust  Estate,  9  Jur.  (N. 
S. )  349;  11  W.  R.  19).  But  it  has  been  held  that  where  trustees 
of  settled  land  with  power  of  sale,  exercisable  with  consent  of  the 
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tenant  for  life,  pre'sent  a  petition  under  that  Act,  for  leave  to  sell 
the  land  and  minerals  separately,  it  need  not  be  served  on  the 
beneficiaries  entitled  in  remainder;  In  re  Pryse^s  Estates,  10  L.  R. 
Eq.  531;  In  re  Nagle's  Trusts,  6  Ch.  D.  104. 

Under  the  Settled  land  Act,  1882  (45  &  46  Vict.  c.  38),  this  ob- 
ject may  now  be  obtained  without  any  application  to  the  Court. 
{See  8.  17,  which  enacts  that  "a  sale,  exchange,  partition  or  mining 
lease  may  be  made  either  of  land,  with  or  without  an  exception  or 
reservation  of  all  or  any  of  the  mines  and  minerals  therein,  or  of 
any  mines  and  minerals  therein,  or  of  any  mines  and  minerals,  and 
in  any  such  case  with  or  without  a  grant  or  reservation  of  powers 
of  working,  wayleaves  or  rights  of  way,  rights  of  water  and  drain- 
age, and  other  powers,  easements,  rights  and  privileges  for  or  in- 
cident to  or  connected  with  miniiig  purposes,  in  relation  to  the  set- 
tled land,  or  any  part  thereof,  or  any  other  land.  (1.)  An  exchange 
or  partition  may  be  made  subject  to  and  in  consideration  of  the  res- 
ervation of  an  undivided  share  in  mines  or  minerals. 

(2.)  It  seems  that  trustees  may,  under  this  section,  during  a 
minority,  sell  the  surface  apart  from  minerals,  though  this  is  not 
authorised  by  the  power  of  sale  in  the  settlement,  and  the  sale  being 
under  the  statutory  power  the  consent  of  guardians  required  by  the 
settlement  powers  is  not  necessary:  The  Settled  Land  Act,  by 
Wolsten.  &  T.,  p.  31,  citing  In  re  Duke  of  Newcastle's  Estates,  24 
Ch.  D.  129. 

Lastly  as  to  what  powers  will  be  aided,) — There  is  no  doubt  that 
powers  of  jointuring,  of  raising  portions,  of  sale,  of  revoking  uses 
and  gjenerally  appointing  an  estate,  will,  if  defectively  executed,  be 
aided. 

Although  it  was  at  one  time  a  subject  of  doubt,  it  seems  now  to 
be  settled  that,  independently  of  the  statutory  aid  hereafter  men- 
tioned, defective  appointments  under  powers  of  leasing  will  be 
aided  as  against  the  remainderman.  See  Shannon  v.  Bradstreet,  1 
S.  &  L.  52.  There  Lord  Redesdale  held  a  contract  to  grant 
[  *  285  ]  a  lease  by  a  tenant  for  life,  according  to  a  power,  *binding 
upon  a  remainderman,  although  it  was  objected  that  a 
leasing  power  differs  from  other  powers,  inasmuch  as  in  other  pow- 
ers the  remainderman  has  no  interest  in  the  mode  in  which  the 
power  is  executed,  as  he  claims  nothing  under  it,  but  that  under  the 
leasing  power  he  claims  the  rent  reserved.  "On  what  ground," 
said  his  Lordship,  "can  it  be  contended  that  that  which  is  a  mere 
charge  upon  a  remainderman  is  to  receive  a  more  liberal  construc- 
tion than  what  is  not  a  mere  charge  upon  him,  but  may  be  much  for 
his  benefit  ?  In  the  case  of  powers  to  make  leases  at  the  best  rent 
that  can  be  obtained,  it  is  evident  that  the  author  of  the  power 
looks  to  the  benefit  of  the  estate,  and  that  the  power  is  given  for  the 
benefit  both  of  the  tenant  for  life  and  of  all  persons  claiming  after 
him:  for  where  the  tenant  for  life  can  give  no  permanent  interest, 
342 


TOLLET  V.  TOLLET.  *  286 

and  his  tenant  is  liable  every  day  to  be  turned  out  of  possession 
by  the  accident  of  his  death,  it  is  hard  to  procure  substantial  tenants; 
and  therefore  it  is  beneficial  to  all  parties  that  the  tenant  for  life 

should  have  a  power  to  grant  such  leases This,  there 

fore,  is  a  power  which  is  calculated  for  the  beuetit  of  the  estate. 
Other  powers,  generally  speaking,  such  as  jointuring  powers,  and 
powers  to  make  provisions  for  younger  children,  are  calculated  for 
the  benefit  of  the  family;  they  may  be  indirectly  beneficial  to  the 
remainderman,  in  some  respects,  but  they  are  no  direct  benefit  to 
him;  nor  can  I  conceive  why  these  powers  should  be  construed 
more  liberally  than  powers  to  make  leases,  except  where  it  is  evi- 
dent that  such  power  is  abused;  and  in  case  of  letting  leases,  the 
power  is  certainly  more  liable  to  be  abused  than  in  making  pro- 
visions for  wife  or  children.  In  these  latter  cases,  the  sum  to  ba 
raised  is  generally  limited,  and  cannot  be  exceeded;  but  a  power 
of  leasing  is,  to  a  certain  extent,  a  power  of  charging;  if  a  fine  is 
taken,  it  is  unquestionably  so;  and  even  where  no  fine  can  be  taken, 
it  is,  to  a  certain  degree,a  charge,and  for  the  benefit  of  tenant  for  life 
as  well  as  the  remainderman,  for  tenant  for  life  will  get  a  better  rent 
than  if  be  had  no  such  power.  I  cannot  conceive,  therefore,  what 
distinction  there  is  between  a  leasing  power  and  the  other  powers 
before  noticed;  they  are  all  powers  given  to  the  tenant  for  life  for 
his  benefit,  to  enable  him  to  charge  the  estate;  and  in  case  of  a  rack- 
rent,  the  power  of  leasing  is  also  a  benefit  to  the  remainderman. 
Now,  in  case  of  a  jointuring  power,  and  in  all  the  other  cases,  a  con- 
tract has  been  held  sufficient  to  enable  a  party  to  have  the  power 
executed  in  equity."  See  also  Doe  v.  Weller,  7  Term.  Rep.  478; 
Willes,  176;  Clark  v.  Smith,  9  C.  i&  F.  126,  141;  and 
Dowell  V.  Dew,  1  Y.  &  C.  C.  C.  345,  where  *an  agreement  [  *  286  ] 
to  grant  a  lease  was  held  binding  as  against  a  feme  covert, 
as  being  a  defective  execution  of  her  power  of  leasing. 

In  Davis  v.  Harford,  22  Ch.  D.  128,  by  a  will  .devising  land  in 
strict  settlement,  powers  of  granting  building  leases  were  given  to 
any  tenant  for  life  and  to  trustees  during  the  minority  of  any  tenant 
in  tail.  The  tenant  for  life,  in  pursuance  of  his  power,  entered  into 
a  contract  to  grant  a  building  lease,  but  died  without  executing  it, 
and  was  succeeded  by  an  infant  tenant  in  tail.  It  was  held  by  Chitty, 
J.,  that  the  trustees  had  power  to  efPectuate  the  contract  of  the  tenant 
for  life  by  executing  a  lease.     See  now  Settled  Land  Act,  1882,  s.  12. 

But  equity  will  not  aid  a  defect  even  in  favour  of  purchasers,  if 
the  execution  of  the  power  would  involve  a  breach  of  trust  {Mortlock, 
V.  Buller,  10  Ves.  292;  Stratford  v.  Lord  Aldborough,  1  Ridg.  281; 
Ord  V.  Noel,  5  Madd.  438;  Bellrinqer  v.  Blagrave,  1  De  G.  &  Sm. 
63);  or  would  be  a  fraud  upon  the  power  (Harnett  v.  Yielding,  2 
S.  &  L.  549) ;  but  it  has  been  doubted  whether  in  the  latter  case  the 
contract  should  not  have  been  enforced  so  far  as  the  lessor  could 
legally  execute  the  power:  Dyas  v.  Cruise,  2  J.  &  L.  460. 

And  a  power  of  leasing  will  not  be  aided  where  the  best  rent  has 
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not  been  reserved,  or  a  fine  has  been  paid,  contrary  to  the  requisi- 
tions of  the  power,  or  where  there  has  been  an  agreement  or  cove- 
nant to  grant  a  lease,  commencing  in  f  uturo,  where  the  power  author- 
ises only  leases  in  possession,  and  the  donee  has  died  before  the  es- 
tate fell  into  possession  {Campbell  v.  Leach,  Amb.  740;  Shannon  v. 
Bradsireet,  1  S.  &  L.  52;  Doe  v.  Weller,  7  Term.  Rep.  478;  AVilles, 
176;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345,  356;  Temple  v.  Baltinglass, 
Rep.  t.  Finch.  271).  But  if  the  donee,  after  agreeing  to  grant  a 
lease  in  f uturo,  lives  until  the  estate  falls  into  possession  by  the  ex- 
piration of  a  former  lease,  the  agreement  will  be  held  in  equity  a 
valid  execution  of  the  power:  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345. 

It  seems  that  when  the  question  is  raised,  whether  the  rent  reserved 
is  adequate  or  not.  Courts  of  equity  will  not  decline  to  aid  the  im- 
perfect execution  of  the  power  of  leasing,  unless  the  rent  be  so  low 
as  to  afford  evidence  of  fraud :  King  v.  Roney,  5  Ir.  Ch.  Rep.  64,  77. 

Where  unusual  and  unheard  of  covenants  were  introduced  into  the 
lease,  the  Court  refused  to  aid  a  lease  purporting  to  have  been 
granted  in  execution  of  a  power  to  grant  leases  containing  *'  usual 
and  reasonable  covenants:"  Medivin  v  Sanham,  3  Swanst.  685. 

If  a  tenant  for  life  has  power  to  lease,  with  the  consent 
[  *  287]  of  trustees  or  others,  an  agreement  by  the  *  tenant  for  life 
alone  to  lease  will  not  be  aided:  Laicrenson  v.  Butler,  1  S. 
&  L.  13.  In  Shannon  v.  Bradsireet,  1  S.  &  L.  52,  where  a  tenant 
for  life,  with  power  to  grant  leases  "  in  possession,  and  not  in  rever- 
sion," entered  into  an  agreement  to  grant  a  lease  a  day  or  two  before 
the  lease  was  to  commence,  the  tenant  for  life  having  survived  that 
time,  no  objection  arose,  and  the  agreement  was  held  by  Lord  Redes- 
dale  to  be  binding  upon  the  remainderman.  See  also  Dowell  v.  Dew, 
1  Y.  &  C.  C.  C.  345. 

In  order  to  bind  the  remainderman,  there  must  be  a  valid  and 
binding  contract  to  lease  (Morgan  v.  Milman,  3  De  G.  Mac.  &  G. 
24);  but  even  if  it  were  not  binding  under  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  if  after  the  death  of  the  tenant  for  life,  being 
donee  of  the  power,  the  remainderman  lay  by  and  allowed  acts  of 
part  performance  and  expenditure  of  money  on  the  premises  by 
the  lessees,  the  agreement  would  be  enforced  against  him  (Stiles  v. 
Cowper,  3  Atk.  692 ;  Shannon  v.  Bradstreet,  1  S.  &  L.  73 ) ;  but  this 
would  not  be  the  case  if  such  acts  of  part  performance  or  expendi- 
ture had  only  been  allowed  by  the  tenant  for  life:  Morgan  v.  Mil- 
man,  3  De  G.  Mac.  &  G.  24. 

,  Nor  can  the  lessee,  in  the  absence  of  a  covenant  for  quiet  en- 
joyment or  the  like  on  the  part  of  the  tenant  for  life,  enforce  any 
claim  against  his  estate  by  way  of  damages  [Blore  v.  Sutton,  3  Mer. 
237;  Stamford  v.  Omly,  1  S.  &  L.  65  cited),  though  he  may  do  so 
under  such  covenant:   Vernon  v.  Lord  Egremont,  1  Bl.  (N.  S.)  554. 

Although  the  Court  is  unable  to  decree  specific  performance  of  a- 
lease  against  the  remainderman  in  consequence  of  the  best  rent  not 
having  been  reserved  according  to  the  requirement  of  the  power  by 
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the  donee  being  tenant  for  life,  nevertheless,  in  the  absence  of 
fraud,  and  there  being  a  bona  lide  intention  to  execute  the  power, 
the  interest  of  the  tenant  for  life  may  be  bound  to  the  extent  he 
was  able  to  bind  it,  unless  there  was  some  inconvenience  in  making 
a  decree  for  partial  performance  of  the  contract :  Dyas  v.  Cruise,  2 
J.  &  L.  460;  Graham  v.  Oliver,  3  Beav.  128;  Lawrenson  v.  Butler, 
1  S.  &  L.  19;  Doe  d.  Bromley  v.  Bettison,  12  East,  305.  Sed  vide 
Harnett  v.  Yielding,  2  S.  &  L.  549. 

And  a  purchaser  under  a  power  of  sale  from  a  tenant  for  life,  with 
notice  of  an  agreement  to  lease  under  a  power,  is  bound  to  perform 
it  in  the  same  manner  as  the  vendor  was :  Taylor  v.  Stibbert,  2  Ves. 
jun.  437. 

A  Court  of  equity  will  not  grant  its  aid  where  there  is  a  defect 
in  the  execution  of  a  power  under  and  Act  of  Parliament,  which 
must  always  be  taken  strictly;  thus,  where  a  tenant  in  tail  made  a 
lease  for  years,  not  authorised  by  32  Hen.  8,  c.  28  (re- 
pealed by  *  19  &  20  Vict.  c.  120,  s.  35,  since  repealed  by  [*288  ] 
40  &  41  Vict.  c.  18,  8.  58),  equity  would  not  make  good 
the  defect:  RoswelVs  Case,  per  Hutton,  Ro.  Abr.  379,  fol.  6.  See 
also  Cowp.  267;  2  Burr.  1146;  Anon.,  2  Freem.  224. 

Non-execution  of,  a  power. ^ — We  must,  however,  distinguish  be- 
tween the  defective  execution  and  the  non- execution  of  a  power, 
for  a  non-execution  of  a  power  will  not  be  aided:  a  person,  for  in- 
stance, is  not  entitled  to  the  aid  of  the  Court  on  the  ground  of  the 
execution  of  the  power  having  been  prevented  by  accident  or  by 
the  sudden  death  of  the  donee:  Piggott  v.  Penrice,  Com.  250;  Gilb. 
Eq.  Eep.  138.  So,  disability  to  sign  from  gout  has  not  been  aided: 
Blockvill  V.  Ascott,  2  Eq.  Ca.  Abr.  659,  n. ;  and  see  Buckell  v.  Blenk- 
horn,  5  Hare,  131.  So  the  non-execution  of  a  power  through  mis- 
take will  not  be  aided;  as,  for  instance,  where  a  donee  under  a 
mistaken  apprehension  that  certain  persons  whom  he  desired  to 
benefit  would  take  on  his  leaving  the  power  unexecuted,  for  in  such 
case  the  expressed  intention  is  not  to  make  any  appointment: 
Langsloiv  v.  Langslow,  21  Beav.  553. 

AVe  may,  however,  except  those  cases  in  which  the  execution  of 
a  power  has  been  prevented  by  fraud,  as  where  the  deed  creating 
the  power  has  been  fraudulently  retained  by  the  person  interested 
in  its  non -execution,  for  then  it  seems  equity  will  afford  its  aid:  3 
Ch.  Ca.  83,  84,  122;  Ward  v.  Booth,  cited  3  Ch.  Ca.  69.  See,  also, 
Piggott  V.  Penrice,  Prec.  Ch.  471;  Vane  v.  Fletcher,  1  P.  Wms. 
354;  Luttrell  v.  Olmius,  cited  11  Ves.  683;  Seagrave  v.  Kirwan,  1 
Beat.  157;  Bulkley  v.  Wilford,  2  C.  &  F.  102;  Middleton  v.  Middle- 
ton,  1  J.  &.  W.  94. 

Defects  in  the  executioyi  of  powers  cured  by  statute.  ] — The  legisla- 
ture has  extended  the  remedies  of  lessees  by  the  Act  for  granting 
reliefs  against  defects  in  leases  made  under  power  of  leasing  in  certain 
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cases  (12  &  13  Vict.  c.  26),  suspended  in  its  operation  by  a  subse- 
quent Act  in  the  same  session  ^(12  &  13  Yict.  c.  110)  until  the  1st 
of  June,  1850,  and  amended  by  13  &  14  Vict.  c.  17,  repealing  sect. 
3,  and  by  "The  Statute  Law  Rev.  Act,"  1875  (38  &  39  Vict.  c.  66), 
repealing  the  latter  part  of  sect.  7  and  the  whole  of  sect.  9  of  12 
&  13  Vict.  c.  26,  and  sects.  1  and  4  of  13  &  14  Vict.  c.  17.  As  to 
decisions  under  these  acts,  see  Ex  parte  Cooper,  34  L.  J.  Ch.  373, 
377;  Doe  v.  Oliver,  2  Sm.  L.  C.  775. 

The  effect  of  the  original  Act  before  the  repeal  of  sect.  3  is,  it  is 
observed  by  a  learned  writer  (Farwell  on  Powers,  p.  291),  that  the 
lessee,  under  an  invalid  lease  granted  in  the  intended  exercise  of  a 
power,  became,  on  the  mere  acceptance  of  rent  by  the  re- 
[  *  289  ]  mrinderman,  *  tenant  from  year  to  year  on  the  terms  of 
the  lease,  with  a  right  to  require  either  a  confirmation  of 
the  contract  or  a  lease  in  accordance  with  the  power,  the  remain- 
derman having  no  option  to  require  a  lease  in  accordance  with  the 
terms  of  the  power. 

The  effect  of  the  original  and  amendment  Acts  is  that  the  mere 
acceptance  of  rent,  without  the  memorandum  mentioned  by  sect.  2 
of  the  amendment  Act,  makes  the  lessee  tenant  from  year  to  year 
on  the  terms  of  the  void  lease,  with  the  right  to  demand  a  lease 
either  in  accordance  with  that  contract  or  with  the  terms  of  the 
power  ;  but  if  the  remainderman  is  willing  to  confirm  the  contract 
without  variation,  the  lessee  cannot  insist  upon  having  a  lease  in 
accordance  with  the  terms  of  the  power.  The  acceptance  of  rent, 
coupled  with  the  memorandum  mentioned  in  sect.  2  of  the  amended 
Act,  operates  as  a  confirmation  of  the  lease. 

It  may  here  be  mentioned  that  if  a  will  is  in  other  respects  pro- 
perly executed,  probate  cannot  be  refused  upon  the  ground  that  the 
power  under  which  it  has  been  made  has  not  been  properly  followed. 
See  Barnes  v.  Vincent  (5  Moore,  P.  G.  C.  201),  where  a  decision  of 
the  Prerogative  Court  refusing  probate  to  the  will  of  a  feme  covert, 
on  the  face  of  it  not  executed  according  the  requisites  of  the  power, 
was  reversed  by  the  Judicial  Committee  of  the  Privy  Council.  "  It 
is  certain,"  said  Lord  Brougham,  "that  there  is  a  considerable  class 
of  cases,  in  which  equity  will  relieve  against  a  defective  execution 
of  a  power.  Thus  in  favour  of  a  purchaser  ;  of  a  creditor ;  of  a 
child  ;  equity  will  relieve.  But  if  probate  shall  have  been  refused 
by  the  Ecclesiastical  Court,  on  the  ground  of  the  execution  being 
defective,  no  such  relief  can  ever  be  extended  in  any  case  ;  because 
the  Court,  which  alone  can  relieve,* never  can  know  if  the  instrument 
had  existed,  nor  can  see  the  defect  in  the  execution  ;  and  the  Court 
of  Probate  is  bound  by  the  fact  of  the  defective  execution,  and  can- 
not remedy  it.  Thus  a  feme  covert  having  made  a  will  in  favour 
of  a  child,  and  imperfectly  executed  it,  the  child  must  be  excluded, 
by  probate  being  refused  ;  when,  had  a  Court  of  equity  been  put  in 
possession  of  the  instrument,  it  would  have  held  the  defective  exe- 
cution relievable  in  the  child's  behalf."  See  and  consider  Este  v. 
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Este,  15  Jur.  150;  De  Chatelain  v.  De  Pontigny,  1  Swab.  &  Tr, 
411;  Mahon  v.  Hodgens,  6  I.  R.  E.  339.  But  it  seems  dow  since 
the  Judicature  Act,  1873  (see  sect.  24,  sub-s.  7)  that  where  the  will 
is  made  under  a  power,  the  Probate  Division,  if  it  has  all  persons 
interested  before  it,  ought  to  decide  the  question  not  only  whether 
there  is  a  power,  but  whether  it  is  well  executed.  In  the  goods  of 
Tharp,  3  P.  D.  76. 

*  The  will  in  Barnes  v.  Vincent  was  made  prior  to  the  [  *  290  ] 
passing  of  the  Wills  Act  (1  Vict.  c.  26),  and  it  must  be  re- 
membered, that  by  that  Act,  no  appointment  made  by  will,  in  exer- 
cise of  any  power,  will  be  valid,  unless  the  same  be  executed  with 
the  solemnities  required  by  the  Act;  but  if  those  are  complied  with, 
the  appointment  will  be  valid,  although  some  additional  or  other 
form  of  execution  or  solemnity  may  have  been  required  by  the 
power.  See  sects.  9  and  10,  ante,  p.  279.  In  the  goods  of  Tharp,  3 
P.  D.  80. 

An  appointment  by  deed  is  now  rendered  valid  in  many  cases,  al- 
though not  executed  and  attested  by  all  the  solemnities  required  by 
the  instrument  creating  the  power.  See  the  Property  and  Trustees' 
Relief  Amendment  Act  (22  &  23  Vict.  c.  35),  s.  12,  which  enacts 
that  "  a  deed  hereafter  executed  in  the  presence  of,  and  attested  by, 
two  or  more  witnesses  in  the  manner  in  which  deeds  are  ordinarily 
executed  and  attested,  shall,  so  far  as  respects  the  execution  and  at- 
testation thereof,  be  a  valid. execution  of  a  power  of  appointment  by 
deed  or  by  any  instrument  in  writing  not  testamentary,  notwithstand- 
ing it  shall  have  been  expressly  required  that  a  deed  or  instrument  in 
writing  made  in  exercise  of  such  power  should  be  executed  or  at- 
tested with  some  additional  or  other  form  of  execution,  or  attesta- 
tion, or  solemnity  :  provided  always,  that  this  provision  shall  not 
operate  to  defeat  any  direction  in  the  instrument  creating  the  power, 
that  the  consent  of  any  particular  person  shall  be  necessary  to  a 
valid  execution,  or  that  any  act  shall  be  performed  in  order  to  give 
validity  to  any  appointment  having  no  relation  to  the  mode  of  ex- 
ecuting and  attesting  the  instrument,  and  nothing  herein  contained 
shall  prevent  the  donee  of  a  power  from  executing  it  conformably  to 
the  power  by  writing  or  otherwise  than  by  an  instrument  executed 
and  attested  as  an  ordinary  deed,  and  to  any  such  execution  of  a 
power  this  provision  shall  not  extend." 

[Doctrine  of  the  Defective  Execution  of  a  Power  Aided  Restated. — 
The  jurisdiction  which  equity  has  assumed  to  aid  the  defective  exe- 
cution of  powers  is  based  upon  the  theory  that,  the  donee  of  the 
power  had  intended  to  exercise  it,  but  has  been  prevented  from  do- 
ing so  by  some  accident  or  mistake  :  Barr  v.  Hotch,  3  Ohio,  527. 
Equity  will  not  allow  the  intention  to  be  defeated  for  the  sake  of  a 
mere  form,  but  if  no  power  has  been  exercised  no  intention  to  exer- 
cise it  can  or  will  be  presumed. 

The  powers  to  which  equity  will  lend  her  aid  are  those  created 
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by  way  of  use  as  distinguished  from  bare  authorities  conferred  by 
law.  The  jurisdiction  of  courts  of  equity  to  supply  surrenders  of 
copyholders  is  no  longer  of  importance.] 


[  *  291  ]  *  ELLISON  V.  ELLISON. 


Feb.  24:th,  1802. 

[reported  6  VES.  656.] 

VoL^NTARY  Trusts.] — Distinction  as  to  volunteers.  The  assistance 
of  the  Court  cayinot  he  had  without  consideration,  to  constitute 
a  party  cestui  que  trust,  as  upon  a  voluntary  covenant  to  transfer 
stock,  &c. ;  hut  if  the  legal  conveyance  is  actually  made,  constitut- 
ing the  relation  of  trustee  and  cestui  que  trust,  as  if  the  stock  is 
actually  transferred,  &c.,  though  without  consideration,  the  equit- 
able interest  will  he  enforced. 

Settlement  of  leasehold  estates  not  revoked  by  a  subsequent  as- 
signment by  the  trustee  to  the  settlor  entitled  for  life,  or  by  the 
will  of  the  latter:  no  intention  to  revoke  appearing ;  and  the  terms 
of  a  power  of  revocation  not  being  complied  with. 

By  indenture,  dated  the  first  of  July,  1791,  reciting  a  lease,  dated 
the  6th  of  June  preceding,  of  collieries  at  Hebburn  and   Jarrow- 
wood,  in  the  county  of   Durham,  for  thirty-one  years,  to   Charles 
Wren  and  others ;  and  that  the  name  of  Wren  was  used  in  trust  for 
Nathaniel  Ellison  and  Wren,  in  equal  shares;  it  was  declared,  that 
Wren,  his  executors  and  administrators,  would  stand  possessed  of 
the  lease,  in  trust,  as  to  one  moiety,  for  Ellison,  his  executors,  &c. 
By  another  indenture,  dated  the  18th  of  June,  1796,  reciting,  that 
Ellison  was  interested  in  and  entitled  to  one  undivided  eighth  part 
of  certain  collieries  at  Hebburn  and  Jarrow,  held  by  two  separate 
leases  for  terms  of  thirty-one  years,  and  that  he  was  desirous  of  set- 
tling his  interest,  he  assigned  and  transferred   all  his  interest  in 
the  said  collieries,  and  all  the  stock,  &c.,  to  Wren,  his  exe- 
[  *  292  ]  cutors,  *   administrators,  and  assigns,  in  trust  for  Nath- 
aniel Ellison  and  his  assigns  during  his  life;  and,  after 
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his  decease,  in  trust  to  manage  and  carry  on  the  same,  in  like  man- 
ner as  Wren  should  carry  on  his  own  share;  and  upon  further 
trust,  out  of  the  profits,  to  pay  to  Margaret  Clavering,  during  the 
remainder  of  the  term,  in  case  she  should  so  long  live,  the  yearly 
sum  of  103Z.  2s.  Sd  ,  which  sum  is  thereby  mentioned  to  be  secured 
to  her  by  an  indenture,  dated  the  14th  of  May  last;  and,  subject 
thereto,  in  trust  to  pay  thereout  to  Jane  Ellison,  in  case  she  should 
survive  Nathaniel  Ellison,  during  the  remainder  of  the  term,  dur- 
ing the  joint  lives  of  Jane  Ellison  and  Anne  Furye,  the  clear  yearly 
sum  of  ISOl. ;  and  after  the  decease  of  Anne  Furye,  then  the  yearly 
sum  of  90Z. ;  during  the  remainder  of  the  term,  in  case  Jane  Ellison 
should  so  long  live;  and,  subject  as  aforesaid,  upon  trust  to  pay 
thereout,  to  each  of  the  children  of  Nathaniel  Ellison  that  should 
be  living  at  his  decease,  during  the  remainder  of  the  term,  during 
the  joint  lives  of  Jane  Ellison  and  Anne  Furye,  and  the  life  of  the 
survivor,  the  yearly  sum  of  30/.  apiece;  and  after  the  decease  of  the 
survivor  the  yearly  sum  of  15/.;  and  upon  further  trust  to  pay  the 
residue  of  the  profits  arising  from  the  collieries  to  the  eldest  son  of 
Nathaniel  Ellison,  who  should  attain  the  age  of  twenty-one;  and 
upon  the  death  of  Margaret  Clavering,  then  upon  trust  to  pay  to 
each  of  the  children  of  Nathaniel  Ellison  the  further  yearly  sum  of 
10/. ;  with  survivorship,  in  case  any  of  the  children  should  die  be- 
fore twenty-one,  or  marriage  of  daughters,  provided  none  except  the 
eldest  should  be  entitled  to  a  greater  annuity  than  50/. ;  and  upon 
further  trust  to  pay  the  residue  to  the  eldest  son;  provided  further, 
in  case  all  the  chidren  die  before  twenty-one,  or  the  marriage  of 
daughters,  upon  trust  to  pay  the  whole  to  such  only  child  at  twenty- 
one,  or  marriage  of  a  daughter,  provided  further,  in  case  the  profits 
to  arise  from  the  collieries  should  not  be  sufficient  to  pay  all  the 
annuities,  the  annuitants,  except  Margaret  Clavering,  should  abate, 
to  be  made  up  whenever  the  profits  should  be  sufficient; 
*  and  upon  further  trust,  in  case  Wren,  his  executors  or  [  *  293  ] 
administrators,  should  think  it  more  beneficial  for  the 
family  to  sell  and  dispose  of  the  collieries,  upon  trust  to  sell  and 
dispose  of  the  same  for  the  most  money  that  could  reasonably  be 
got,  and  to  apply  the  money,  in  the  first  place,  in  payment  of  all 
debts  due  from  the  collieries,  in  respect  of  the  share  of  Ellison; 
and,  subject  thereto,  to  place  out  the  residue  on  real  securities,  and 
apply  the  interest,  in  the  first  place,  in  payment  of  the  annuity  of 
103/.  25.  8d  to  Margaret  Clavering;.  then  to  the  annuities  of  180/. 
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or  90Z. ;  then  to  pay  all  the  children  of  Ellison,  during  the  life  of 
Margaret  Clavering,  the  yearly  sum  of  221.  10s.,  and  to  pay  the 
residue  of  the  dividends  and  interest  to  the  eldest  son  of  Ellison,  in 
manner  aforesaid;  and  if  the  dividends,  &c.,  should  not  be  sufficient 
for  the  annuities,  the  two  annuitants,  except  Margaret  Clavering,  to 
abate;  and,  after  her  death,  to  pay  to  each  of  the  children  of  Nath- 
aniel Ellison  the  further  yearly  sum  of  21. 10s.  for  their  lives;  and, 
after  the  decease  of  Margaret  Clavering  and  Jane  Ellison,  upon 
trust  to  pay  to  each  of  the  children  of  Nathaniel  Ellison  the  sum  of 
500Z.,  in  case  the  money  arising  from  the  sale  should  be  sufficient; 
then  upon  trust  to  divide  the  same  equally  among  all  the  children, 
share  and  share  alike;  and,  subject  as  aforesaid,  to  pay  over  the 
residue  to  the  eldest  son  on  his  attaining  twenty-one;  and  it  v^as 
declared,  that  the  portions  of  the  children  should  be  paid  to  the 
sons  at  twenty-one,  to  the  daughters  at  twenty-one  or  marriage; 
and  in  case  of  the  death  of  any  before  such  period,  to  pay  that 
share  to  the  eldest  son  at  twenty-one;  and  if  only  one  child  should 
survive,  to  pay  the  whole  to  such  one  at  twenty- one  or  marriage,  if 
a  daughter;  and  incase  all  die  before  twenty -one,  &c.,  then  the  said 
Charles  Wren,  his  executors  and  administrators,  shall  stand  pos- 
sessed of  the  said  collieries,  and  the  money  to  arise  by  sale  thereof, 
subject  as  aforesaid,  in  trust  for  Nathaniel  Ellison,  his  executors, 
administrators,  and  assigns.  It  Was  further  declared,  that  the 
annuities  should  be  paid  half-yearly;  and  that,  upon  any 
[  *294]  such  sale,  the  receipt  of  Wren,  his  *  executors  or  admin- 
istrators, should  be  a  sufficient  discharge  to  purchasers. 
Then  followed  this  proviso: — "  Provided  always  and  it  is  hereby  fur- 
ther declared,  that  it  shall  and  may  be  lawful  for  the  said  Nath- 
aniel Ellison,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by 
him  signed,  sealed,  and  delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  to  revoke,  determine,  and  make  void 
all  and  every  the  uses,  trusts,  limitations  and  powers  hereinbefore 
limited  and  created,  of  and  concerning  the  said  collieries  and 
coal  mines ;  and  by  the  same  deed  or  deeds,  or  by  any  other  deed 
to  be  by  him  executed  in  like  manner,  to  limit  any  new  or  other 
uses  of  the  said  collieries  and  coal  mines,  as  he,  the  said  Nathaniel 
Ellison  shall  think  fit." 

By  another  indenture,  dated  the  3rd  of  July,  1797,  but  not  attested 
by  two  witnesses  reciting  the  leases  of  the  collieries,  and  that  the 
name  of  Charles  Wren  was  used  in  trust  for  Nathaniel  Ellison  and 
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himself,  in  equal  shares,  and  that  Ellison  had  advanced  an  equal 
share  of  the  monies  supplied  for  carrying  on  the  collieries,  amount- 
ing to  9037Z.  10s ,  it  was  witnessed,  that,  in  consideration  of  4518/. 
15s.,  Wren  assigned  to  Nathaniel  Ellison  one  undivided  moiety  or 
half  part  of  all  the  said  collieries,  demised  to  him  by  the  said  several 
leases,  with  a  like  share  of  the  stock;  to  have  and  to  hold  the  said 
collieries  to  Ellison,  his  executors,  administrators  and  apsigns,  for 
the  residue  of  the  said  terms,  subject  to  the  rents,  covenants,  and 
agreements  in  the  said  leases;  and  to  have  and  to  hold  the  stock 
unto  Ellison,  his  executors,  administrators,  and  assigns,  to  and  for 
his  and  their  own  proper  use  for  ever,  with  the  usual  covenants  from 
Wren  as  to  his  title  to  assign,  &c.,  and  from  Ellison  to  indemnify 
Wren,  his  executors,  &c. 

Nathaniel  Ellison,  by  his  will,  dated  the  22nd  June,  1790,  after 
several  specific  and  pecuniary  legacies,  gave  all  the  rest  and  residue 
of  his  personal  estate  and  effects,  of  what  nature  or  kind  soever,  not 
before  disposed  of,  to  his  wife,  and  Wren,  and  the  survivor,  and  the 
executors  and  administrators  of  such  survivor,  upon  trust 
to  call  in  *  and  place  the  same  out  in  the  funds,  or  on  real  [  *  295] 
securities;  and  he  directed  that  all  sums  of  money  which 
should  come  to  the  hands  of  his  wife  and  Wren,  or  of  the  executors, 
&c.,  of  either  of  them,  under  the  said  trusts,  should  be  equally  divided 
between  all  his  children,  sons  and  daughters,  born  and  to  be  born, 
share  and  share  alike;  the  shares  to  become  vested  and  be  payable 
upon  marriage;  with  consent  of  their  guardians,  and  not  otherwise, 
until  the  age  of  twenty-one;  such  part  of  the  interest  in  the  mean- 
time, as  the  guardians  shall  think  proper,  to  be  applied  for  main- 
tenance; the  residue  to  accumulate;  with  a  direction  for  payment  of 
part  of  the  principal  for  advancement,  and  survivorship  upon  the 
death  of  any  before  the  respective  shares  should  be  payable;  and,  in 
case  of  the  death  of  all  under  age  and  unmarried,  he  gave  the  divi- 
dends and  interest  for  his  wife  for  life;  and,  upon  her  death,  he  gave 
the  principal  and  a  sum  of  SOOOi.,  charged  upon  her  estates,  to  his 
sister,  Margaret  Clavering,  and  his  nephew.  Then,  after  some  far- 
ther dispositions  of  stock  in  favour  of  his  children,  he  gave  a  legacy 
of  twenty  guineas  to  Wren,  and  appointed  his  wife  and  Wren  exec- 
utors and  guardians. 

The  testator  died  in  1798,  leaving  his  widow  and  ten  children 
surviving;  one  of  whom,  Charles  Ellison,  died  in  1799,  an  infant. 
Wren  also  died  in  that  year. 
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The  bill  was  filed  by  the  testator's  widow  and  Margaret  Claver- 
ing,  praying,  that  the  trusts  of  the  deed  of  June,  1796,  may  be  es- 
tablished, and  that  new  trustees  may  be  appointed. 

The  younger  children,  by  their  answer,  submitted  whether  the 
trusts  of  that  deed  were  not  varied  or  revoked  by  the  deed. of  July, 
1797. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiffs,  insisted,  that  the 
subsequent  deed,  not  reciting  or  taking  any  notice  of  the  prior 
settlement,  could  not  revoke  it;  that  it  was  not  the  object  of  the  latter 
deed  to  revoke  the  former;  and  that  it  was  not  attested  by  two  wit- 
nesses, as,  in  order  to  effect  a  revocation,  it  ought  to  be. 
[  *  296  ]  *  Mr.  Richards,  for  the  eldest  son,  defendant,  claiming 
also  under  the  deed  of  1796,  declined  to  argue  the  case. 

Mr.  Steele  and  Mr.  W.  Agar,  for  the  other  defendants,  the 
younger  children. — Though  the  expression  in  the  clause  of  revoca- 
tion is  "  deed  or  writing,"  a  will  with  two  witnesses  would  do,  ac- 
cording to  the  case  (a)  from  Ireland,  cited  in  Lord  Darlington  v. 
Pulteney  (b).  No  intention,  however,  can  be  found  in  the  will  to 
revoke  this  settlement;  but  the  subsequent  deed  is  an  implied  revo- 
cation. "What  use  could  there  be  in  that  deed  but  to  give  Ellison 
the  absolute  estate,  which  is  quite  inconsistent  with  the  trusts  of 
the  former  deed,  which  are  very  special,  and  give  a  large  discretion? 
An  instrument  may  be  revoked  by  another,  though  not  taking  notice 
of  the  former,  but  only  making  a  disposition  inconsistent  with  it: 
Lord  Fauconherge  v.  Fitzgerald  (c),  Arnold  v.  Arnold  (d).  And 
though  the  latter  of  these  cases  was  upon  a  will,  there  is  no  differ- 
ence upon  a  voluntary  settlement.  There  is  no  instance  in  which  a 
voluntary  deed,  defective,  and  not  effectual  at  law,  has  been  aided 
in  this  court;  and  though  this  is,  in  some  respects,  in  favour  of  a 
wife  and  children,  one  of  the  parties  claiming  under  it  is  a  volun- 
teer; and  it  is  opposed  by  nine  out  of  ten  children.  This  deed,  like 
that  in  Colman  v.  Sarrel  (e),  cannot  be  proceeded  upon  at  law. 
But  if  the  trust  was  originally  well  created,  yet  if  the  subject  gets 
back,  and  is  vested  in  the  author  of  the  trust,  the  objection  lies. 

Mr.   Romilly,  in  reply. — Can   it  be  stated  as  a  question  here, 

(a)  Roscommon  v.  Fowke,  6  Bro.  P.  C,  Toml.  ed.  158. 

(&)  Cowp.  268. 

(c)  6  Bro.  P.  C.  295,  Toml.  ed. 

Id)  1  Bro.  C.  C.  401. 

(c)  1  Ves.  Jun.  50;  S.  C.  3  Bro.  C.  C.  12. 
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whether  a  settlement  for  a  wife  and  children  can  be  enforced  against 
the  representative  of  the  father  or  the  husband  ?  Colman  v.  Bar- 
rel has  not  the  most  remote  application;  the  parties  claiming  under 
the  deed  being  mere  strangers,  except  by  a  connection  illegal  and 
immoral.  It  is  not  necessary  to  consider  the  case  of  a  mere  volun- 
teer. Mrs.  Clavering  was  a  creditor  by  an  annuity  secured  by  a 
prior  deed.  Supposing  Ellison  had  an  intention  to  revoke  this  set- 
tlement, he  had  prescribed  to  himself  certain  forms,  the  attestation 
of  two  witnesses.  There  is  no  instance  of  an  implied  re- 
vocation of  triists,  *  which  are  only  to  be  revoked  expressly,  [  *  297  ] 
by  a  particular  certain  form.  But  there  is  not  the  least 
pretence  upon  these  instruments,  either  the  deed  or  the  will,  of  any 
such  intention.  The  will  was  executed  only  four  days  after  the 
settlement,  which  is  not  noticed  in  either  instrument.  It  is  no  more 
than  consenting  that  the  trustee,  having  the  legal  interest,  shall  as- 
sign to  another  person,  and  taking  it  himself.  Notwithstanding 
the  length  the  Court  has  gone  upon  wills  (e),  this  would  not  be  a 
revocation  even  of  a  will,  merely  taking  the  legal  interest,  having 
disposed  of  the  equitable.  The  intention  that  these  trusts  should 
not  prevail  would  have  been  expressly  declared.  As  far  as  Wren 
was  a  trustee,  the  deed  is  revoked;  but.it  was  the  act  of  Wren,  Elli- 
son being  passive. 

Lord  Chancellor  Eldon. — I  had  no  doubt,  that,  from  the  moment 
of  executing  the  first  deed,  supposing  it  not  to  have  been  for  a  wife 
and  children,  but  for  pure  volunteers,  those  volunteers  might  have 
filed  a  bill  in  equity,  on  the  ground  of  their  interest  in  that  instru- 
ment, making  the  trustees  and  the  author  of  the  deed  parties.  /  take 
the  distinction  to  be,  that,  if  you  want  the  assistance  of  the  Court  to 
constitute  you  cestui  que  trust,  and  the  instrument  is  voluntary,  you 
shall  not  have  that  assistance  for  the  purpose  of  constituting  you 
cestui  que  trust:  as,  upon  a  covenant,  to  transfer  stock,  (S:c.,  if  it 
rests  in  covenant,  and  is  purely  voluntary,  this  Court  will  not  exe- 
cute that  voluntary  covenant.  But  if  the  party  has  completely 
transferred  stock,  &c.,  though  it  is  voluntary,  yet  the  legal  convey- 
ance being  effectually  made,  the  equitable  interest  will  be  enforced 
by  this  Court.  That  distinction  was  clearly  taken  in  Colman  v. 
Sarrel  (/),  independent  of  the  vicious  consideration.     I  stated  the 

(e)  See  Harmood  v.  Oglander,  6  Ves.  199,  and  note. 
^f)  1  Ves.  jun.  50;  S.  C.  3  Bro.  C.  C.  12. 
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objectioD,  that  the  deed  was  voluntary;  and  the  Lord  Chancellor  {g) 
went  to  me  86  far  as  to  consider  it  a  good  objection  to  executing 
what  remained  in  covenant.  But  if  the  actual  transfer  is  made, 
that  constitutes  the  relation  between  trustees  and  cestui  que  trust, 
though  voluntary,  and  without  good  or  meritorious  (h)  considera- 
tion; and  it  is  clear,  in  that  case,  that,  if  the  stock  had  been 
[  *  298  ]  *  actually  transferred,  unless  the  transaction  was  affected 
by  the  turpitude  of  the  consideration,  the  Court  would 
have  executed  it  against  the  trustee  and  the  author  of  the  trust. 

In  this  case,  therefore,  the  person  claiming  under  the  settlement 
might  maintain  a  suit,  notwithstanding  any  objection  made  to  it  as 
being  voluntary,  if  that  could  apply  to  the  case  of  a  wife  and  chil- 
dren; considering,  also,  that  Mrs.  Clavering  was  an  annuitant,  and 
not  a  mere  volunteer.  But  it  was  put  for  the  defendants  thus — 
that  though  the  instrument  would  have  been  executed  originally,  if 
the  subject  got  back  by  accident  into  the  author  of  the  trust,  and 
was  vested  in  him,  then  the  objection  would  lie  in  the  same  manner 
as  if  the  instrument  was  voluntary.  I  doubt  that,  for  many  rea- 
sons— the  trust  being  once  well  created,  and  whether  it  would  ap- 
ply at  all  where  the  trust  was  originally  well  created,  and  did  not 
rest  merely  in  engagement  to  create  it.  Suppose  Wren  had  died, 
and  had  made  Ellison  his  executor,  it  would  be  extraordinary  to 
hold,  that  though  an  execution  would  be  decreed  against  him  as 
executor,  yet,  happening  to  be  also  author  of  the  trust,  therefore  an 
end  was  to  be  put  to  the  interest  of  the  cestui  que  trust.  But  it 
does  not  rest  there;  for  Ellison  clothes  the  legal  estate  remaining 
in  Wren  with  the  equitable  interests  declared  by  the  first  deed, 
making  him,  therefore,  a  trustee  for  Ellison  himself  first,  and,  after 
his  death,  for  several  other  persons;  and  he  has  said,  he  puts  that 
restraint  upon  his  only  power,  not  only  that  he  shall  not  have  a 
power  of  revocation  whenever  he  changes  his  intention,  but  that  he 
shall  not  execute  that  power,  nor  be  supposed  to  have  that  change 
of  intention,  unless  manifested  by  an  instrument  executed  with  cer- 
tain given  ceremonies.  My  opinion  is,  that  if  there  is  nothing 
more  in  this  transaction  than  taking  out  of  Wren  the  estate  clothed 
with  a  trust  for  others  with  present  interests,  though  future  in  en- 
joyment, and  that  was  done  by  an  instrument  with  no  witness,  or 

{g)  Thurlow. 

{h)  That  meritorious  consideration  merely  will  not  entitle  a  volunteer  to  the 
aid  of  equity,  see  Jeffereys  v.  Jeffereys,  1  Cr.  &Ph.  138;  Dillon  v.  Copin,  4  My. 
&  Cr.  647,  overruling  Ellis  v.  Nimmo,  L.  &  G.  333,  t.  Sugd. 
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only   one   witness,  it  is   hardly  possible  to  contend  that 
sach  an  instrument  would  be  a  revocation  *  according  to  [  *  299  ] 
the  intention  of  the  party,  the  evidence  of  whose  intention 
is  made  subject  to  restrictions  that  are  not  complied  with.     The 
only  difficulty  is,  that  the  declaration  of  the  trusts  in  the  first  in- 
strument could  not  be  executed,  the  second  instrument  being  al- 
lowed to  have  efPect.     It  is  said,  a  power  was  placed  in  Wren,  his 
executors  and  administrators,  not  his  assigns,  if  in  sound  discretion 
thought  fit,  to  sell  and  to  give  a  larger  interest  to  the  younger 
children  than  they  otherwise  would  take.     If  Wren  had  not,  after 
the  re-assignment,  that  discretion  still  vested  in  him,  I  think  it  would 
not  be  in  the  executors  of  Ellison,  and  it  could  not  be  exercised  by  the 
Court,  though ;  in  general  cases,  trusts  ivill  not  fail  by  the  failure  of 
the  trustee.     But,  though  the  effect  would  be  to  destroy  the  power 
of  Wren,  which  I  strongly  doubt,  attending  to  the  requsition  of  two 
witnesses,  I  do  not  know  that  it  would  destroy  the  other  interests. 
I  think,  therefore,  upon  the  whole,  this  trust  does  remain,  notwith- 
standing this  re- assignment  of  the  legal  estate  to  Ellison.     I  do  not 
think,  consistently  with  the  intention  expressed  in  the  first  instru- 
ment, and  the  necessity  imposed  upon  himself  of  declaring  a  dif- 
ferent intention  under  certain  restrictions,  that,  if  a  different  in- 
tention appeared  clearly  upon  the  face  of  the  instrument,  the  latter 
would  have  controlled  the  former.     But  I  do  not  think  his  acts  do 
manifest  a  different  intention.     Supposing  one  witness  sufficient, 
the  second  deed  does   not  sufficiently  manifest  an  intention  to  re- 
voke all  the  benefits  given  by  the  first  deed  to  the  children;  and  it 
is  not  inconsistent  that  he  might  intend  to  revoke  some,  and  not  all. 
As  to  the  will,  it  is  impossible  to  maintain  that  the  will  is  a  writ- 
ing within  the  meaning  of  the  power,  considering  how  the  subject 
is  described.     The  word  "  residue  "  there  means  that  estate  of  which 
he  had  the  power  of  disposing,  not  engaged  by  contracts,  declara- 
tions of  trusts,  &c.     It  was  necessary  for  him  to  describe  the  sub- 
ject in  such  a  way  that  there  could  be  no  doubt  he  meant  to  embrace 
that  property.     Upon   the    whole,  therefore,  this    relief 
*  must  be  granted;  though  I  agree,  that,  if  it  rested  in  cov-  [  *  300] 
enant,  the  personal  representative  might  have  put  them  to 
their  legal  remedies,  he  cannot,  where  the  character  of  trust  attached 
upon  the  estate  while  in  Wren;  which  character  of  trust,  therefore, 
should  adhere  to  the  estate  in  Ellison,  UDless  a  contrary  intention 
•was  declared;  and  the  circumstance  of  one  witness  only,  when  the 
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power  reserved  required  two  witnesses,  is  also  a  circumstance  of  evi- 
dence that  he  had  not  the  intention  of  destroying  those  trusts  which 
had  attached,  and  were  then  vested  in  the  person  of  Wren. 

The  ordering  part  of  the  decree,  extracted  from  the  Registrar's 
Book,  is  thus  {i)  :  "  Whereupon,  and  upon  debate  of  the  matter,  and 
hearing  the  deed  of  trust  dated  the  18th  June,  1796,  read,  and  what 
was  alleged  by  the  counsel  on  both  sides,  his  lordship  doth  declare 
that  the  trust  of  the  said  deed,  bearing  date  18th  June,  1796,  ought 
to  be  performed  and  carried  into  execution,  and  doth  order  and  de- 
cree the  same  accordingly.  And  it  is  further  ordered  and  decreed, 
that  it  be  referred  to  Mr.  Ord,  one  of  the  Masters  of  this  Court,  to 
appoint  a  new  trustee  or  trustees  of  the  premises  comprised  in  the 
said  trust  deed,  and  that  the  share  of  the  said  Nathaniel  Ellison  of 
and  in  the  said  collieries,  and  the  stock  and  effects  belonging  thereto 
comprised  in  the  said  deed,  be  assigned  to  such  new  trustee  or  trus- 
tees so  to  be  appointed,  upon  the  trusts  and  upon  and  for  the  intents 
and  purposes  declared  by  the  said  deed  concerning  the  same,  and 
such  new  trustee  or  trustees  is  or  are  to  declare  the  trust  thereof 
accordingly,  and  the  said  Master  is  to  settle  such  assignment;  and 
it  is  ordered  that  the  said  Master  do  tax  all  parties  their  costs  in 
this  suit,  and  that  such  costs,  when  taxed,  be  paid  out  of  the  estate 
of  the  said  testator,  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court  as  there  shall  be  occasion." 


In  the  leading  case  of  Ellison  v.  Ellison^  Lord  Eldon  lays  down 
and  acts  upon  the  well-known  rule,  that  where  a  trust  is 
[  *  301  ]  actually  created,  *  and  the  relation  of  trustee  and  cestui  que 
trust  established,  a  Court  of  equity  will,  in  favour  of  a  vol- 
unteer, enforce  the  execution  of  the  trust  against  the  person  creat- 
ing the  trust,  and  all  subsequent  volunteers;  although  it  will  not 
create  a  trust  or  establish  the  relationship  of  trustee  and  cestui  que 
trust,  by  enforcing  the  performance  of  an  agreement,  or  by  giving 
effect  to  an  imperfect  conveyance  or  assignment  in  favour  of  volun- 
teers. The  application  however,  of  this  rule,  is  by  no  means  free 
from  difficulty,  as  it  is  frequently  a  question  of  much  nicety  to  deter- 
mine whether  the  relation  of  trustee  and  cestui  que  trust  has  or  not 
been  established.  It  is  intended,  therefore,  in  this  note  to  examine 
the  cases  in  which  equity  interposes  or  refuses  its  aid  in  favour  of 
volunteers,  and  also  to  show  how  far  voluntary  deeds  are  void  as 
against  purchasers  or  creditors. 

(t)  Taken  from  the  judgment  of  Lord  Justice  Knight  Bruce  in  Kekewich  v^ 
Manning,  1  De  G.  Mac.  &  G.  191. 
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Complete  trust  on  actual  transfer  of  legal  interest.^ — Where  there 
has  been  an  actual  bona  fide  transfer  of  the  legal  interest  in  real  or 
personal  property  by  the  settlor  or  his  trustees  to  trustees  upon  trusts 
declared  in  favour  of  volunteers,  these  trusts,  ib  is  clear,  will  be  en- 
forced in  equity  against  the  settlor  or  his  representatives  or  subse- 
quent volunteers.  Thus,  for  instance,  if  there  be  a  conveyance  or 
assignment  of  land  passing  the  legal  estate,  as  is  laid  down  in  the 
principal  case  (ante,  p.  298,  and  see  Woodford  v.  Charnley,  28  Beav 
96),  or  of  chattels  passing  by  deed  without  delivery  (Siggers  v. 
Evans,  5  Ell.  &  Bl  367);  or  a  delivery  of  chattels  (Farington  v. 
Parker,  4  L,  R.  Eq.  116),  or  of  securities  transferable  by  delivery 
(M^Culloch  V.  Bland,  2  Giff.  428)  or  of  cheques,  if  accepted  as  gifts 
(Bromley  v.  Brunton,  6  L.  R.  Eq.  275),  and  not  as  loans  (Hill  v. 
Wilson,  8  L.  R.  Ch.  App.  888);  or,  if  in  the  case  of  chattels  passing 
by  delivery,  there  has  been  conduct  on  the  part  of  the  parties  to  the 
transaction  showing  that  the  ownership  in  the  chattels  has  been 
changed,  and  therefore  equivalent  to  a  delivery  (Flory  v.  Denny,  7 
Exch.  583;  Ward  v.  Audland,  16  M.  &  W.  862;  Winter  v.  Winter, 
9  W.  R.  (Q.  B.)  747,  but  see  Irons  v.  Smallpiece,  2  B  &  Aid.  551  ; 
and  Shmver  v.  Pilck,  4  Ex.  478,  In  re  Ridgway,  Ex  parte  Ridgway, 
152  B.  D.  447,  according  to  which,  in  the  absence  of  an  assignment, 
actual  delivery  of  chattels  was  held  necessary  to  pass  the  property 
therein),  or  there  has  been  a  complete  transfer  of  stock,  as  laid  down 
in  the  principal  case  (ante,  p.  297:)  in  all  these  cases,  though  the 
conveyance,  assignment,  delivery  or  transfer  be  voluntary,  yet  the 
legal  conveyance  being  effectually  made,  the  equitable  interest  will 
be  enforced  by  the  Court.  [If  the  conveyance  is  voluntary,  the  court 
will  not  execute  it,  but  if  the  transfer  has  been  complete,  even  if  it 
was  voluntary,  the  equitable  interest  will  be  enforced  by  the  court  of 
chancery:  Adams  v.  Adams,  21  Wallace,  185;  Clark  r.  Lott,  11  111. 
105;  Stone  v.  Hackett,  12  Gray,  227;  Vreeland  v.  Van  Horn,  2  C. 
E.  Green,  139;  Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Crompton  t'. 
Nassar,  19  Ala.  266;  Stone  v.  King,  7  R.  I.  358;  Carhart's  Appeal, 
28  P.  F.  Smith,  119;  Dollinder's  Appeal,  21  P.  F.  Smith,  425.]  See 
also  Colman  v.  Sarrel,  3  Bro.  C.  C.  12,  14;  /S.  C,  1  Ves. 
jun.  50;  Piilvertoft  v.  Pulvertoft,  *  18  Ves.  84,  99;  Bill  v.  [  *  302  ] 
Oureton,  2  My.  &  K.  503;  Jefferys  v.  Jefferys,  Cr.  &  Ph.  138, 
]41;  Dening  v.  JVare,  22  Beav.  184;  Muggeridge  v.  Stanton,  7  W. 
R.  (V.-C.  K.)  638;  Dilr(yw  v.  Bone,  3  Giff.  538. 

And  the  Court  will  do  this  even  although,  as  in  the  principal 
case,  the  trust  property  by  accident  gets  back  into  the  hands  of  the 
donor  (Smith  v.  Lyne,  2  Y.  &  C.  C.  C.  345;  Browne  v.  Cavendish, 
1  J.  &  L.  637;  Newton  v.  Askew,  11  Beav.  145;  Page  v.  Home,  11 
Beav.  227;  Lanham  v.  Pirie,  2  Jur.  N.  S.  753,  3  Jur.  N.  S.  704  ; 
Gilbert  v.  Overton,  2  H.  &  M.  117);  [A  deed  under  a  voluntary 
settlement  if  executed  in  due  form  will  be  binding  on  the  settlor 
though  he  retains  possession  of  it:  Bunn  v.  Winthrop,  1  Johns. 
Ch.  329;  Drann  v.  Coates,  109  Mass.  581.     If  the  trust  has  been 
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perfectly  created,  it  matters  not  if  the  deed  is  lost  or  revoked  or  the 
property  revested:  Meiggs  v.  Meiggs,  15  Hun.  453;  Ritter's 
Appeal,  59  Pa.  St.  9;  Sewell  v.  Roberts,  115  Mass.  272;  Aylsworth 
V.  Whitcomb,  12  R.  I.  298.  As  to  revocation,  see  Isham  v.  Dela- 
ware R.  R.  Co.,  3  Stock,  229.]  to  whom  if  it  were  transferred  by  the 
trustees  they  would  commit  a  breach  of  trust:  McDonnell  v.  Hesilrige^ 
16  Beav.  346. 

Nor  is  it  essential  to  the  creation  of  a  trust  in  favour  of  volunteers 
that  the  trustees  should  accept  the  trust  ( Tierney  v.  Wood,  19  Beav. 
330;  Dpnohue  v.  Conrahy,  2  Jo.  L.  689;  Kronheim  v.  Johnson,  7 
Ch.  D.  60),  and  if  trustees  to  whom  the  legal  interest  has  been 
transferred  disclaim,  the  Court,  which,  in  accordance  with  the  well- 
known  maxim,  never  allows  a  trust  to  fail  for  want  of  a  trustee,  will 
appoint  new  trustees  in  their  places:  Jones  v.  Jones,  W.  N.  1874,  p. 
190. 

Where  there  is  a  clear  intention  on  the  part  of  the  donor  of  mak- 
ing a  gift,  a  legal  transfer  of  the  subject  matter  of  the  gift  to  the 
donee  will  be  valid,  although  it  was  not  knowingly  made  to  him  for 
the  purpose  of  carrying  out  the  gift.  See  Strong  v.  Bird,  18  L.  R. 
Eq.  315,  where  Sir  G.  Jessel  made  the  following  observations: — 
"It  is  not  necessary  that  the  legal  change  shall  knowingly  be  made 
by  the  donee  with  a  view  to  carry  out  the  gift.  It  maybe  made  for 
another  purpose;  but  if  the  gift  is  clear,  and  there  is  to  be  no  re- 
call of  the  gift,  and  no  intention  to  recall  it  so  that  the  person  who 
executes  the  legal  instrument  does  not  intend  to  invest  the  person 
taking  upon  himself  the  legal  ownership  with  any  other  character, 
there  is  no  reason  why  the  legal  instrument  should  not  have  its  legal 
effect.  For  instance,  suppose  this  occurred,  that  a  person  made  a 
memorandum  on  the  title  deeds  of  an  estate  to  this  effect:  'I  give 
Blackacre  to  A.  B.,'  and  afterwards  conveyed  that  estate  to  A.  B.  by 
a  general  description,  not  intending  in  any  way  to  change  the  pre- 
vious gift,  would  there  be  any  equity  to  make  the  person  who  had 
so  obtained  the  legal  estate  a  trustee  for  the  donor  ?  The  answer 
would  be,  that  there  is  no  resulting  trust;  that  is  rebutted  by 
showing  thqt  the  person  who  conveyed  did  not  intend  the  person 
taking  the  conveyance  to  be  a  trustee;  and  although  the  person  con- 
veying actually  thought  that  that  was  not  one  of  the  estates  con- 
veyed, because  that  person  thought  that  he  had  well  given 
[  *  303]  the  estate  before,  *  still  the  estate  would  pass  at  law,  not- 
withstanding that  idea,  and  there  being  no  intention  to 
revoke  the  gift,  surely  it  would  get  rid  of  any  resulting  trust.  On 
the  same  principle,  where  a  testator  makes  his  debtor  executor,  and 
thereby  releases  the  debt  at  law,  he  is  no  longer  liable  at  law.  It 
is  said  that  he  would  be  liable  in  this  Court;  and  so  he  would 
unless  he  could  show  some  reason  for  not  being  made  liable." 

Where,  however,  although  there  has  been  an  intended  transfer  to 
trustees,  the  trusts  have  not  been  finally  determine  upon  by  the 
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settlor,  he  has  a  locus poeniientice,  and  may  call  for  a  re-transfer: 
Re  Sykes'  Trusts,  2  J.  &  H.  415. 

Exceptions  in  the  case  of  Deeds  for  payment  of  creditors — in  what 
cases.} — Where  a  legal  transfer  of  property  has  been  made  to  trus- 
tees, for  payment  of  the  debts  of  the  owner  without  the  knoicledge 
or  concurrence  of  his  creditors,  such  a  transaction,  it  has  been  re- 
peatedly held,  does  not  invest  creditors  with  the  character  of  cestuis 
que  trust,  but  amounts  merely  to  a  direction  to  the  trustees  as  to 
the  method  in  which  they  are  to  apply  the  property  vested  in  them 
for  the  benefit  of  the  owner  of  the  property,  who  alone  stands 
towards  them  in  the  relation  of  cestui  que  trust,  and  can  vary  or 
revoke  the  trusts  at  pleasure,  as  for  instance  by  a  second  conveyance 
executed  by  several  creditors  not  privy  to  the  first  (Acton  v.  Wood- 
gate,  2  My.  &  K.  495);  especially  when  the  payment  of  the  debts 
is  only  to  be  made  on  the  request  of  the  settlor  {Evans  v.  Bagwell, 
2  Con.  &  L.  612) ;  but  such  revocation  can  only  take  place  without 
prejudice  to  anything  which  the  trustees  have  done  in  the  proper 
performance  of  their  duties:  Wilding  v.  Richards,  1  Coll.  055,  659; 
Kirican  v.  Daniel,  5  Hare,  493. 

[Voluntary  assignments  to  trustees  for  the  benefit  of  creditors 
constitute  an  exception  to  the  general  rules  by  which  the  creation 
of  voluntary  trusts  is  governed,  because  after  such  an  assignment, 
but  before  it  has  been  communicated  to  the  creditors,  it  is  revocable 
at  the  option  of  the  grantor. 

This  doctrine  which  was  laid  down  in  Walwyn  v.  Coutts,  3  Mer. 
707;  and  which  has  been  extensively  followed  in  England,  is  that 
the  assignee  for  the  benefit  of  creditors  is  not  strictly  a  trustee  but 
merely  an  agent  of  the  debtor.  This  doctrine  has  not,  however, 
been  approved  in  America  because  the  assent  of  the  creditor  is 
presumed  to  be  given  to  a  trust  created  for  his  benefit  and  after 
such  assent  the  trust  is  irrevocable  by  the  grantor:  England  v.  Rey- 
nolds, 38  Ala.  370;  Read  v.  Robinson,  6  W.  &  S.  329;  Pingree  v. 
Comstock,  18  Piclj.  46;  Shepherd  t'.  McEvers,  4  Johns.  Ch.  136; 
\Yeir  v.  Tannehill,  2  Yerg.  57.  But  the  presumption  of  the  cred- 
itor's assent  may  be  rebutted  by  conduct:  Gibson  v.  Rees,  50  111.  383.] 

Courts  of  equity,  therefore,  will  not,  at  the  instance  of  the  cred- 
itors, who  are  looked  upon  as  mere  strangers,  compel  the  trustees 
to  execute  the  trusts  for  payment  of  debts.  Thus,  in  Wahvyn  v. 
Coutts,  3  Mer.  707,  S.  C,  3  Sim.  14,  where  estates  are  conveyed  to 
trustees  upon  trust  for  the  payment  of  the  debts  of  certain 
scheduled  creditors,  who  were  neither  parties  nor  privies  to  the  deed, 
Lord  Eldon  held,  that  the  trust  was  voluntary,  and  that  it  coul  J 
not  be  enforced  against  the  owners  of  the  estates,  who  might  vary 
it  as  they  pleased.  See,  also,  in  Garrard  v.  Lord  Lauderdale,  3 
Sim.  1,  2  Russ.  &  My.  451.  In  Page  v.  Broom,  4  Russ.  6,  a  debtor 
had  by  deed  poll  directed  the  receiver  of  his  estate  to  pay  the  in- 
terest of  a  particular  debt:  it  was  held  by  Sir  J.  Leach,  M.  R.,  that, 
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as  the  deed  was  executed  without  cousideration,  and  without  the 
privity  of  the  creditor,  no  trust  was  created  in  his  favour 
[  *  304  ]  This  case  was  affirmed  *  on  appeal  by  Lord  Broughman. 
See  2  Euss.  &  My.  214;  and  the  observation  of  Pepys,  M. 
E.,  in  Bill  v.  Cureton,  2  My.  &  K.  511.  See  also  Ravenshaw  v.  Hoi- 
tier,  7  Sim.  3;  Wilding  v.  Richards,  1  Coll.  655;  Law  v.  Bagwell,  4 
D.  &  W.  398;  Broivne  v.  Cavendish,  1  J.  &  L.  635;  Smith  v.  Hurst, 
10  Hare,  30;  Steele  v.  Murphy,  3  Moore,  P.  C.  C.  445;  Smith  v. 
Keating,  6  C.  B.  136,  158;  Thayer  v.  Lister,  9  W.  E.  (V.-C.  W.) 
360;  Henriques  v.  Bensusan,  20  W.  E.  (V.-C.  M.)  350;  Johns  v. 
James,  8  Ch.  D.  744. 

Where  parties  interested  in  a  fund,  by  an  arrangerhent  between 
themselves,  without  any  communication  with  a  third  party,  trans- 
fer it  by  deed  to  trustees  upon  trust  to  pay  the  costs  of  the  third 
party  and  divide  the  residue  among  themselves,  the  third  party  as 
the  deed  was  revocable  by  the  parties  executing  it,  cannot  in  his 
own  favour  compel  an  execution  of  the  trusts  thereof.  Thus  in 
Gibhs  V.  Glamis,  11  Sim.  584,  a  suit  was  instituted  by  A.  against 
B.  &  C.  respecting  a  sum  of  4000Z.  D.  was  also  made  a  par^y  to  the 
suit;  but,  having  no  interest,  he  disclaimed.  A.,  B.,  and  C.  after- 
wards came  to  a  compromise;  in  pursuance  of  which  they  executed 
a  deed,  assigning  the  4000Z.  to  trustees,  in  trust  to  pay  D.  his  costs 
of  the  sait,  and  to  divide  the  rest  of  the  fund  amongst  A.,  B.,  &  C. 
D.,  though  he  was  not  a  party  either  to  the  compromise  or  to  the 
deed,  filed  a  bill  against  A.,  B.,  and  C,  and  the  trustees,  to  compel 
a  performance  of  the  trusts  and  payment  of  his  costs.  Lord  Cot- 
tenham,  reversing  the  decision  of  Sir  L.  Shadicell,Y.-C.,  allowed 
the  demurrer  of  C.  for  want  of  equity,  observing,  "  that  the  ques- 
tion was,  whether  the  provision  for  payment  of  costs  gave  the  party 
whose  costs  were  so  provided  for  a  right  to  institute  a  suit  as  cestui 
que  trust,  he  having  no  interest  in  the  fund,  not  having  been  a 
party  to  the  arrangement,  and  the  arrangement  having  been  made 
between  the  parties  interested  in  the  fund,  for  their  own  benefit  or 
convenience;  that  the  present  case  was  not  distinguishable  from 
Gai-rard  v.  Lord  Lauderdale,  and  the  other  cases  which  had  been 
cited,  in  each  of  which  the  plaintiff  was  as  much  a  cestui  que  trust 
as  the  plaintiff  in  that  case  was.  See  also  Simmonds  v.  Palles,  2 
Jo.  &  L.  489;  Synnot  v.  Simpson,  5  Ho.  Lo.  Ca.  121. 

Where,  moreover,  the  Crown,  by  warrant  "grants,"  as  for  instance, 
booty  of  war  to  an  officer  of  state,  even  though  it  be  "in  trust"  to 
distribute  among  certain  persons  found  to  be  entitled  thereto,  such 
warrant  will  not  operate  as  a  transfer  of  property,  or  to  create  a 
trust  cognisable  in  a  Court  of  law,  but  will  make  such  officer  merely 
the  agent  of  the  Crown  to  distribute  the  fund,  and  from  his 
decision  there  can  be  no  appeal  except  to  the  Crown. 
[  *  305  ]  *  Kinlock  v.  Secretary  of  State  for  India  in  Council,  15 
Ch.  D.  1. 

It  is  clear  also,  that,  in  other  cases  in  which  creditors  are  not  con- 
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cerned,  a  person  not  intending  to  give  or  part  with  the  dominion 
over  his  property,  may  retain  such  dominion,  notwithstanding  he 
may  have  vested  the  property  in  trustees,  and  declared  a  trust  upon 
it  in  favour  of  third  persons.  Thus,  in  Hughes  v.  Stubbs,  1  Hare, 
476,  a  testratrix  drew  a  cheque  on  her  bankers  for  150Z.  in  favour 
of  A.,  and  she  verbally  directed  A.  to  apply  that  sum,  or  so  much 
of  it  as  might  be  necessary,  to  make  up  to  a  legatee  the  difference  in 
value  between  a  legacy  of  100/.  which  the  testatrix,  by  her  will,  had 
given  to  the  legatee,  and  the  price  of  a  lOOZ.  share  in  a  certain 
railway  :  the  testatrix  informing  A.  that  she  intended  to  give  the 
share  instead  of  the  legacy,  but  she  did  not  think  it  necessary  to 
alter  her  will.  The  bankers  gave  credit  to  A.  for  the  150Z.  The  tes- 
tatrix afterwards  died.  In  a  suit  for  the  administration  of  her  es- 
tate. Sir  J.  Wigram,  V.-C,  held,  that  no  trust  was  created  for  the 
benefit  of  the  legatee  in  respect  of  the  150?.  "  The  cases,"  observed 
his  Honor,  "  on  this  subject  are  necessarily  of  difficulty  ;  but  the 
conclusion  to  which  I  feel  bound  to  come  is,  that  the  testatrix  did 
not  part  with  her  property  in  the  sum  in  question,  or  create  any 
trust  for  the  legatee."  See  also  Gaskell  v.  Gaskell,  2  Y.  &  J.  502  ; 
Paterson  v.  Murphy,  11  Hare,  88;  Smith  v.  Warde,  15  Sim.  50;  and 
the  remarks  of  Wood,  V.-C,  in  Vandenberg  v.  Palmer^,  4  K.  &  J.  214, 
218;  Field  v.  Lonsdale,  13  Beav.  78;  Pedder  v.  Mosely,  31  Beav. 
159;  Daviesy.  Otty,  33  Beav.  540. 

Where  however  a  trust  in  favour  of  creditors  has  been  communi- 
cated to  the  creditors — a  fact,  it  seems,  which  must  be  clearly 
proved  {Comthwaite  v.  Frith,  4  De  G.  &  Sm.  552) — it  can  be  no 
longer  revoked  by  the  settlor,  because  the  creditors,  being  aware  of 
such  a  trust,  might  be  thereby  induced  to  a  forbearance  in  respect 
of  their  claims,  which  they  would  not  otherwise  have  exercised  (Ac- 
ton V.  Woodgate,  2  Mv.  &K.  495;  Browne  v.  Cavendish,  1  J.  &  L. 
635;  7  Ir.  Eq.  Kep.  388;  Simmonds  v.  Palles,  2  J.  &  L.  504;  Kir- 
wan  V.  Daniel,  5  Hare,  499;  Harland  v.  Binks,  15  Q.  B.  l\i;  Sig- 
gers  v.  Evans,  5  Ell.  &  Bl.  367),  and  a  fortiori  will  this  be  the  case 
when  the  deed  has  been  acted  upon,  Cosser  v.  Radford,  1  De  G.  Jo. 
&  Sm.  585. 

And  it  is  clear  that  where  an  assignment  is  made  to  a  creditor  in 
trust  for  himself  and  other  creditors,  it  cannot  be  revoked  by  the 
assignor  after  it  has  been  communicated  to  the  assignee,  unless  he 
has  done  something  to  shew  his  dissent  :  Siggers  v.  Evans,  5  Ell. 
&  B.  367,  380,  381;  Laivrence  v.  Campbell,  7  W.  K.  (V.  C. 
K.)  170;  Hobson  v.  Thellusson,  *  2  L.  E.  Q.  B.  642;  Johns  [  *  306  ] 
V.  James,  8  Ch.  D.  751,  743. 

And  where  property  had  been  conveyed  upon  trust  for  payment 
of  debts  to  a  person  who  was  surety  for  some  of  the  debts,  it  was 
held,  although  the  conveyance  was  a  mere  deed  of  agency,  and  not 
binding  on  the  creditors,  who  were»  neither  parties  nor  privies  there- 
to, that  the  person  to  whom  the  property  had  been  so  conveyed  was 
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entitled  to  retain  it,  until  he  should  be  discharged  from  his  liabil- 
ity as  surety  ;   TVilding  v.  Richards,  1  Coll.  655. 

And  it  seems  to  be  doubtful  whether,  after  the  trust  has  been 
communicated  to  some  of  the  creditors,  it  can  after  satisfying  them 
be  revoked  by  the  settlor  as  to  the  other  creditors  :  Griffith  v.  Bick- 
etts,  7  Hare,  307 ;  see  also,  Gurney  v.  Lord  Oranmore,  4  Ir.  Ch.  Rep. 
470,  S.  a,  5  Ir.  Ch.,  Rep.  436. 

The  execution,  however,  of  a  trust  deed  for  (amongdt  other  things) 
the  payment  of  creditors  does  not  constitute  one  of  the  creditors, 
who  becomes  so  after  the  execution  of  the  deed,  and  was  not  a  party 
to  it,  a  cestui  que  trust,  entitled  to  call  on  the  trustee  to  execute  the 
trusts  of  the  deed  :  La  Touche  v.  EarlofLucan,  7  C.  &  F.  772. 

Where  a  creditor  is  party  to  a  deed  whereby  his  debtor  conveys 
property  to  a  trustee  to  be  applied  in  liquidation  of  the  debt  due  to 
that  creditor,  the  deed  is,  as  to  that  creditor,  irrevocable.  A  valid 
trust  is  created  in  his  favour,  and  the  relation  between  the  debtor 
and  trustee  is  no  longer  that  of  mere  principal  and  agent  (per  Lord 
Cranworth,  V.-C,  in  Mackinnon  v.  Stewart,  1  Sim.  N.  S.  88,  and 
see  Glegg  v.  Rees,  7  L.  R.  Ch.  App.  71).  And  that  which  is  true 
where  a  single  creditor  is  the  cestui  que  trust,  is  at  least  equally  so 
where  there  are  many  creditors.  lb. 

Nor  does  the  creditor  executing  the  deed  become  less  a  cestui  que 
trust,  because  he  gives  nothing  to  the  debtor,  as  a  consideration  for 
the  trust  created  in  his  favour,  or  because  it  was  the  voluntary,  un- 
solicited act  of  the  debtor  to  create  the  trust  :  (per  Lord  Cramvorth, 
V.-C,  in  Mackinnon  v.  Stewart,  1  Sim.  N.  S.  88  ;  see,  also.  Field  v. 
Lord  Donoughmore,  2  Dru.  &  Walsh,  630,  1  Dru.  &  War.  227;  Gur- 
ney \.  Lord  Oranmore,  4  Ir.  Ch.  Rep.  473;  5  Ir.  Ch.  Rep.  436;)  or 
because  he  was  party  to  the  deed  in  another  right  {Montefiore  v. 
Broivne,  7  Ho.  Lo.  Ca.  241,  266). 

And  though  there  is  a  time  limited  in  the  deed  within  which 
creditors  must  execute  it,  if  by  accident  any  of  them  fail  to  do  so, 
they  will  not  necessarily,  in  equity  at  any  rate,  should  they  act 
under  the  deed  (Spottiswoode  v.  Stockdale,  Sir  G.  Coop.  Rep.  102; 
Raworth  v.  Parker,  2  K.  &  J.  163),  or  upon  the  faith  of  it  (Nichol- 
son V.  Tutin,  2  K  &  J.  18),  or  acquiesce  in  it  [In  re  Baber^s 
[  *  307  ]  Trusts,  10  L.  R.  Eq.  554),  be  excluded  from  the  *  benefit 
of  the  trusts  (Dunch  v.  Kent,  1  Vern.  260;  Field  v.  Lord 
Donoughmore,  1  Dru.  &  War.  227;  and  see  Lane  v.  Husband,  14 
Sim.  661;  Whitmore  v.  Turquand,  1  J.  &  H.  444;  3  De  G.  F.  k 
Jo.  107;  Biron  v.  Mount,  24  Beav.  642),  though  they  might  not  be 
allowed  to  disturb  any  dividend  already  made  amongst  the  cred- 
itors Broadbent  v.  Thornton,  4  De  Gex  &  Sm.  65;  Field  v.  Coofc,  23 
Beav.  600);  but  the  Court,  before  it  permits  a  credilor,  who  has 
not  executed,  to  take  a  benefit  under  a  deed,  is  bound  to  see  that  he 
has  performed  all  the  fair  conditions  of  such  deed,  and  if  he  has 
taken  any  step  inconsistent  with  its  provisions,  he  will  be  deprived 
of  all  advantage  therefrom  {Field  v.  Lord  Donoughmore,  1  Dru.  «fe 
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War.  227;  Drever  v.  Maivdesley,  16  Sim.  511;  Forbes  v.  Limond,  4 
De  G.  M.  &  G.  298). 

A  creditor  who  for  a  long  time  delays  ( Gould  v.  Robertson,  4  De 
G.  &  Sm.  509),  or  if  be  refuses,  to  execute  such  deed  within  the 
time  limited,  and  does  not  retract  his  refusal  within  such  time 
{Johnson  v.  Ker^shaw,  1  De  G.  &,  Sm.  260),  and  d  fortiori  if  he  has  set 
up  a  title  adverse  to  the  deed  (Watson  v.  Knight,  19  Beav.  369; 
Brandling  v.  Plummer,  6  W.  K.  (V.-C.  K.)  117);  In  re  Meredith, 
Meredith  \.  Facey,  29  Ch.  D.  745;  will  not  be  allowed  to  claim  the 
benetit  of  its  provisions. 

The  principle  according  to  which  property  vested  in  trustees  for 
the  purpose  of  distribution  among  creditors,  is  revocable  on  the 
ground  of  its  being  a  mere  arrangement  for  the  benefit  of  the  set- 
tlor and  which  he  can  therefore  at  any  time  revoke,  will  not,  it  seems, 
be  applied  as  between  the  settlor  and  persons  who  are  purely  the 
objects  of  his  bounty,  the  former  having  appointed  an  agent  to  ad- 
minister the  bounty,  and  declared  for  whom  it  was  intended:  Pater- 
son  V.  Murphy,  11  Hare,  88. 

Nor  will  the  principle  apply  to  a  case  where  the  trust  is  to  come 
into  operation  only  on  the  death  of  its  author,  and  where,  subject  to 
the  trust  for  payment  of  debts,  the  lands  charged  are  conveyed  by 
way  of  bounty  to  a  third  person,  inasmuch  as  in  such  a  case  the 
settlor  must  jprimd  faxiie  be  understood  to  be  dealing  with  his  prop- 
erty as  if  he  were  disposing  of  it  by  will,  and  therefore  as  contem- 
plating bounty  throughout.  Synnot  v.  Simpson,  5  H.  L.  Cas.  121, 
139,  141.  But  see  Montefiore  v.  Browne,  7  Ho.  Lo.  Ca.  241,  266; 
Burrowes  v.  Gore,  6  Ho.  Lo.  Ca.  907. 

Upon  the  death  of  the  debtor  who  has  for  his  own  convenience 
executed  a  deed  of  mere  agency  for  the  payment  of  his  creditors,  and 
assuming  that  it  has  not  been  communicated  to  or  acted  upon  by 
the  creditors  so  as  to  create  a  trust  in  their  favour,  it  has  been  ar- 
gued, but  not  it  seems  decided,  that  such  deed,  considered  in  the 
light  of  an  authority  given  to  an  agent,  is  revoked  by  the 
death  of  *  the  principal.  See  Wilding  v.  Richards,  1  [  *  308  ] 
Coll.  660. 

Whether  this  is  so  or  not,  the  trustees,  it  seems,  even,  in  the 
absence  of  any  ultimate  limitation  in  favour  of  the  settlor,  would 
hold  the  property  in  trust  for  his  legal  or  personal  representatives, 
who  would  take  by  way  of  resulting  trust  whatever  remained  in 
their  hands  undisposed  of  in  favour  of  the  creditors. 

It  is  moreover  clear  that  the  creditor  under  a  deed  of  such  a 
nature  does  not  by  the  death  of  the  settlor,  acquire  any  right  to  en- 
force a  trust  in  his  own  favour  which  he  had  not  during  the  life  of 
the  settlor:  Garrard  v.  Lord  Lauderdale,  3  Sim.  1;  Synnot  y.  Simp- 
son, 5  Ho.  Lo.  Ca.  139. 

Where  a  debtor  assigns  property  for  the  benefit  of  his  crtditors, 
although  no  creditor  may  be  aware  of  the  assignment,  the  assignee 
may,  nevertheless,  take  proceedings  in  equity  to  recover  the  prop- 
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erty:  Glegg  v.  Rees,  7  L.  E.  Ch.  App.  70).  [An  assignee  for  the 
benefit  of  creditors  may  sue  to  recover  property  conveyed  away  by 
bis  assignor  in  fraud  of  creditors,  if  such  property  is  required  to 
satisfy  the  assignor's  debts.  But  if  the  evidence  shows  that  the  as- 
signor used  the  property  to  pay  off  a  debt  justly  due  by  him,  no  ac- 
tion will  lie  to  recover  it  back:  Pillsbury  v.  Kingon,  33  N.  J.  Eq. 
287;  Sweetser^.  Camp  (Mich.),  29  N.  W.  Eep.  511,  and  note;  Fos- 
ter i\  Knowles  (N.  J.),  7  Atl.  Rep.  295  and  note.] 

It  may  be  here  mentioned  that  in  bankruptcy  a  conveyance  or 
transfer  of  property  voluntarily  made  in  trust  for  creditors  will 
amount  to  a  fraudulent  preference,  (see  note  to  Harman  v.  Fishar, 
L.  C.  Merc.  Law,  773,  3rd  ed):  and  if  the  whole  of  the  debtor's 
property  be  included  in  the  deed  to  secure  creditors  for  pre-existing 
debts,  it  will  amount  to  an  act  of  bankruptcy  (lb.  p.  804;  and  see 
Spencer  v.  Slater,  4  Q.  B.  D.  13;  Ex  parte  Trevor,  1  Ch.  D.  297; 
Ex  parte  Stevens,  20  L.  R.  Eq.  786). 

With  regard  to  the  question  whether  a  creditor  taking  out  exe- 
cution can  levy  his  debt  upon  property  included  in  a  mere  agency 
deed  in  favour  of  creditors  such  as  that  which  formed  the  subject 
of  litigation  in  Walwyn  v.  Coiitts,  3  Mer.  707,  3  Sim.  14,  it  seems 
to  have  been  held  at  law  that  he  could  not  do  so  (Pickstock  v. 
Lyster,  3  M.  &  S.  371;  Esiwick  v.  Caillaud,  5  T.  R.  420;  see  vide 
Owen  V.  Body,  5  Ad.  &  Ell.  28),  but  that  in  equity  such  a  deed  ought 
to  be  held  invalid  as  against  him  {Mackinnon  v.  Stewart,  1  Sim.  N. 
S.  90,  91;  Smith^\  Hurst,  1  Coll.  705). 

Trust  deeds  for  the  benefit  of  creditors,  in  default  of  registration, 
either  under  the  192nd  or  194th  sections  of  the  Bankruptcy  Act,  1861 
(24  &  25  Vict.  c.  134,  repealed  by  32  &  33  Vict.  c.  83,  s.  20,  except 
as  to  its  past  operation),  cannot  be  received  in  evidence. 

Complete  trust  hy  declaration  ivithout  legal  transfer.] — Although 
there  may  have  been  no  actual  transfer  of  the  legal  interest  in  prop- 
erty to  trustees,  if  the  settlor  has  constituted  himself  a  trustee  for 
volunteers,  a  Court  of  equity  will  enforce  the  trusts.  This  is  well 
illustrated  in  Exparie  Pye,  Ex  parte Dubost,  18  Ves.  140, 145;  Post 
vol.  2.  [The  common  law  rules  in  reference  to  the  transfer  of  legal 
titles  has  been  followed  in  equity  as  to  the  creation  of  equitable  es- 
tates, and  trusts  which  are  purely  voluntary,  must,  in  order  to  be 
effectually  created,  be  accompanied  by  the  the  delivery  of  the  sub- 
ject of  the  trust  or  by  some  act  so  strongly  indicative  of  the  donor's 
intention  as  to  be  tantamount  to  such  delivery:  Trough's  Estate,  25 
P.  F.  Smith,  115;  Cox  ^.  Sprigg,  6  Md.  274;  Otis  v.  Beckwith,  49 
111.  121;  Taylor  v.  Staples,  8  R.  I.  170.]  In  that  case  M. 
[  *  309  ]  had  by  letter,  directed  an  agent  *  in  Paris  to  purchase  an 
annuity  for  a  lady,  which  was  accordingly  purchased,  but 
in  the  name  of  M.,  the  lady  being  at  that  time  married,  and  also 
deranged.  M.  afterwards  sent  to  his  agent  a  power  of  attorney  au- 
thorising him  to  transfer  the  annuity  into  the  lady's  name,  but  died 
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before  the  transfer  was  made.  Lord  Eldon  held,  that  although  the 
legal  interest  remained  in  M.,  he  had  constituted  himself  a  trustee 
for  the  lady.  "  The  question,"  says  his  lordship,  "  involves  the 
point,  whether  the  power  of  attorney  amounts  here  to  a  declaration 
of  trust?  It  is  clear  that  this  Court  will  not  assist  a  volunteer; 
yet,  if  the  act  is  completed,  though  voluntary,  the  Court  will  act 
upon  it.  It  has  been  decided,  thatj  upon  an  agreement  to  transfer 
stock,  this  Court  will  not  interpose ;  but,  if  the  party  had  declared 
himself  to  he  the  trustee  of  that  stock,  it  becomes  the  property  of  the 
cestui  que  trust  without  more,  and  the  Court  will  act  upon  it.  Upon 
the  documents  before  me,  it  does  appear,  that,  though  in  one  sense 
this  may  be  represented  as  the  testator's  personal  estate,  yet  he  has 
committed  to  writing  what  seems  to  me  a  sufficient  declaration  that 
he  held  this  part  of  the  estate  in  trust  for  the  annuitant."  And  see 
and  consider  Airey  v.  Hall,  2  Sm.  &  G.  315;  Parnell  v.  Hingston, 
3  Sm.  &G.  337;  and  Kiddellw.  Farnell,  3  Sm.  &  G.  428,  appealed 
and  compromised,  5  W.  K.  (L.J.)  793.  [When  a  person  is  pos- 
sessed of  the  legal  title  of  the  subject-matter,  he  may  create  a  valid 
trust  in  any  of  the  following  ways:  by  declaration  saying  that  he 
holds  the  property  in  trust;  by  a  declaration  saying  that  he  holds  the 
legal  title  in  trust  for  another  person,  or  by  transferring  the  legal  title 
to  a  third  person  for  the  benefit  of  the  cestui  que  trust:  Llovd  v. 
Brooks,  34  Md.  33.]  In  Wheatley  v.  Purr,  1  Kee,  551,  H.  6.  di- 
rected  her  bankers  to  place  2000Z,  in  the  joint  names  of  her  children, 
J.  E.  W.,  M.  W.,  and  H.  W.,  and  her  own  as  trustee  for  her  child- 
ren. That  sum  was  accordingly  entered  in  the  books  of  the  bank- 
ers to  the  account  of  H.  O.  as  trustee  for  J.  R.  W.,  M.  W.,  and  H. 
W.  The  bankers  gave  H.  O.,  as  trustee  for  J.  R.  W.,  M.  W.,  and 
EL  W.,  a  promissory  note  for  the  amount,  with  interest  at  2J  per 
cent,  and  she  gave  the  bankers  a  receipt  for  the  promissory  note. 
Lord  Langdale,  M.  R.,  was  of  opinion  that  she  had  constituted  her- 
self a  trustee  for  the  plaintiffs,  her  children,  and  that  a  trust  was 
completely  declared,  so  as  to  give  them  a  title  to  relief.  See,  also, 
Vandenhurg  v.  Palmer,  4  K.  &  J.  204;  Evans  v.  Jennings,  6  AV. 
R.  (V.-C.  S.)  610. 

A  trust  relating  to  lands  must,  under  the  7th  section  of  the  Statute 
of  Frauds,  be  manifested  and  proved  by  some  writing:  Foster  v. 
Hall,  3  Ves.  696;  Smith  v.  Matthews,  3  De  G.  F.  &  J.  139;  9  W.  R. 
(L.  J.)  644. 

[The  statute  does  not  require  trusts  of  realty  to  be  created,  but 
only  manifested  and  proved  by  writing.  Chancellor  Kent  in  Movan 
Hays,  1  Johns.  Ch.  342,  says,  "  There  is  a  distinction  between  an 
agreement  and  a  trust  under  the  Statute  of  Frauds,  and  a  trust  need 
not,  like  an  agreement  be  constituted  or  created  by  writing." 

The  distinction  is  of  importance  because  a  subsequent  written 
acknowledgment  of  a  trust  will  cause  the  interest  to  relate  back  to 
the  date  of  its  original  creation,  so  as  to  bring  it  within  the  opera- 
tion of  a  will  of  the  cestui  que  trust  executed  before  the  written 
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acknowledgment  but  after  the  verbal  creation:  Sofford  v.  Bantoul, 
12  Pick.  233;  Sime  v.  Howard,  4  Nevada,  483;  Barrell  v.  Joy,  16 
Mass.  223. 

In  Maine  a  trust  must  be  "  created  and  declared  in  writing." 
Gerry  v.  Stimson,  60  Me.  188. 

In  Vermont,  Illinois  and  Massachusetts,  "  declarations  or  creations 
of  trust  must  be  manifested  and  proved  in  writing."] 

But  a  declaration  by  parol  of  the  trusts  of  personal  property  will 
be  sufficient  to  create  a  trust.  [Personal  chattels  are  not  within  the 
statute  and  may  be  proved  by  parol:  Higgenbottom  v.  Peyton,  3 
Eich.  Eq.  398;  Barkley  v.  Lane,  6  Bush  (Ky. ),  587;  Day  v.  Rath,  18 
N.  Y.  447;  Moffitt  v.  Bynd,  19  P.  F.  Smith,  380;  Hooper?^.  Holmes, 
3  Stock,  Ch.  122;  Kirkpatrick  v.  Davidson,  2  Kelly,  297.]  Thus  in 
WFadden  v.  Jenkyns,  1  Ph.  153,  A.  had  sent  a  verbal  direction  to 
B.,  who  owed  him  500Z.,  to  hold  the  debt  in  trust  for  C,  a  volunteer; 
B.  assented  to  and  acted  upon  the  direction,  by  paying  C. 
[  *  310]  lOZ.,  as  part  of  the  trust  money.  Lord  Lyndhurst,  *affirm- 
ing  the  decision  of  Sir  J.  Wigram,  V.-C.  (reported  1  Hare, 
458),  held,  that  a  declaration  by  parol  teas  sufficient  to  create  a  trust 
of  personal  property,  and  that,  as  the  debtor  had  assented  to  and 
acted  upon  the  direction,  a  complete  and  irrevocable  trust  was  im- 
pressed upon  the  money.  And  see  Peckham  v.  Taylor^  31  Beav.  250; 
Middleton  v.  Pollock,  4  Ch.  D.  49;  Makeown  v.  Ardagh,  10 1.  R.  E.  445. 

Where,  however,  there  is  a  declaration  of  trust  by  parol,  if  the  case 
be  one  of  doubt  or  difficulty  upon  the  words  which  have  been  sup- 
posed to  have  been  used,  the  Court  will  give  weight  to  the  considera- 
tion that  the  words,  not  being  committed  to  writing  in  any  definite 
and  unquestionable  form,  may  not  be  the  deliberately  expressed  sen- 
timents of  the  party:  Dipple  v.  Corles,  11  Hare,  183;  and  see  Pater- 
son  V.  Murphy,  lb.  91,  92.  [An  answer  in  Chancery  admitting  the 
trust,  will  not  be  sufficient  to  take  it  out  of  the  statute  if  the  defend- 
ant chooses  to  insist  upon  the  benefit  of  the  statute:  Whiting  v. 
Gould,  2  Wis.  552;  Dean  v.  Dean,  1  Stock.  Ch.  425;  Perry  on  Trusts, 
Sec.  85.] 

In  the  following  cases"  it  will  be  seen  what  will  be  considered, 
although  not  in  terms,  to  be  equivalent  to  a  declaration  of  trust: 
Frampton  v.  Frampton,  4  Beav.  287 ;  James  v.  Bydder,  4  Beav.  605 ; 
Thorpe  v.  Owen,  5  Beav.  224;  Stapleton  v.  Stapleton,  14  Sim.  186; 
Wilcocks  V.  Hannyngton,  5  Ir.  Ch.  Rep.  38;  Donaldson  v.  Donald- 
son, Kay,  716,  717;  Woodroffe\.  Johnston,  Air.  Ch.  Rep.  319;  Gray 
V.  Gray,  2  Sim.  N.  S.  273:  Ouseley  v.  Anstruther,  10  Beav.  461; 
Moore  v.  Darton,  4  De  G.  &  Sm.  517;  Paterson  v.  Murphy,  11  Hare, 
88;  Lloyd  Y.  Chune,  2  Giff.  441;  Steele  v.  Waller,  28  Beav.  466; 
Maguire  v.  Dodd,  9  Ir.  Ch.  Rep.  452;  Arthur  v.  Clarkson,  35  Beav. 
458;  Gee  v.  Liddell,  lb.  621;  Miller  v.  Harrison,  5  Ir.  Eq.  324;  and 
see  the  remarks  of  Sir  John  Romilly,  M.  R.,  in  Price  v.  Price,  14 
Beav.  602;  In  re  Shield,  Pethyhridge  v.  Burrow,  W.  N.,  May  24, 1884, 
p.  Vn.  S.  a,  reversed  AV.  N.,  1885,  April  25,  p.  83. 
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[Formalities  are  of  minor  importance,  since  if  the  transaction  can- 
not be  effectual  as  a  trust  executed,  it  may  be  enforced  as  a  contract: 
Lewin  on  Trusts,  154  (Text  Book  Series) ;  Baldwin  v.  Humphries, 
44  N.  Y.  609;  Taylor  v.  Pownall,  10  Leigh.  183.] 

The  dictum  attributed  to  Lord  Cranworth,  C,  in  Scales  v.  Maude, 
6  De  Gex,  Mac.  &  G.  51.  to  the  effect  that  a  mere  declaration  of  trust 
by  the  owner  of  property  in  favour  of  a  volunteer  is  inoperative,  and 
that  the  Court  of  Chancery  will  not  interfere  in  such  a  case,  is  un- 
supported by  the  authorities,  and  was  admitted  by  his  Lordship  in 
Jones  V.  Lock,  1  L.  R.  Ch.  Ap.  28,  to  be  "clearly  wrong  as  a  general 
statement  of  the  law." 

The  consent  of  a  married  woman,  given  before  commissioners,  for 
the  transfer  and  payment  to  her  husband  of  sums  of  stock  and  cash 
standing  in  Court  to  her  separate  account  has  been  held  not  to  amount 
to  a  decimation  of  trust,  and  that  it  was  competent  to  her,  at  any  time 
before  the  transfer  had  been  completed,  to  retract  her  consent:  Pen- 
fold  V.  Mould,  4  L.  K  Eq.  502. 

A  more  expression  of  an  intention  to  divide  property  with,  or  to 
leave  it  to,  others  will  not,  it  seems,  be  held  to  amount  to  a 
*  declaration  of  trust,  and,  like  a  mere  promise  to  give,  will  [  *  311] 
not  be  enforced  in  equity:  Dipple  v.  Corles,  11  Hare,  183; 
Re  Glover,  2  J.  &  H.  186;  and  see  In  re  Mills's  Estate,  7  W.  R.  (V.- 
C.  K)  372;  Forbes  v.  Forbes,  6  W.  R.  (V.-C.  W.)  92;  Jones \.  Lock, 
1  L.  R.  Ch.  App.  25;  Lister  v.  Hodgson,  4  L.  R.  Eq.  30. 

[Where  there  is  an  intention  merely  to  create  a  trust,  and  the  set- 
tlor takes  no  further  action,  it  cannot  be  enforced:  Banks  v.  May, 
3  A.  K.  Marsh,  435;  Lanterman  v.  Abernathy,  47  111.  437;  Evans  v. 
Battle,  19  Ala.  398;  Minturn  v.  Seymour,  4  Johns.  Ch.  498;  Swan 
V.  Frick,  34  Md.  139.] 

Where  a  paper  is  of  a  testamentary  character,  but  invalid  from 
want  of  proper  execution,  it  cannot  be  enlarged  or  converted  into  a 
declaration  of  trusts,  Warriner  v.  Rogers,  16  L.  R.  Eq.  340,  353; 
Milroy  v.  Lord,  4  De  G.  F.  &  J.  274.  [If  a  settlor  designs  to  ef- 
fect a  valid  settlement  in  a  certain  mode  and  the  settlement  fails  to 
take  effect  by  reason  of  an  incomplete  disposition,  it  cannot  take 
effect  in  another  mode  not  intended  by  the  settler:  See  American 
notes  to  Brett's  Lead.  Cas.  in  Mod.  Eq.  58  (Text  Book  Series).] 

A  declaration  of  trust  by  the  equitable  owner  of  a  chose  in  ac- 
tion, as  for  instance  of  a  bond  vested  in  trustees,  will  be  supported: 
See  Collinson  v.  Patrick,  2  Kee,  123,  in  which  case  in  giving  judg- 
ment. Lord  Langdale,  M.  R.,  observed,  "A  declaration  of  trust  is 
considered,  in  a  court  of  equity,  as  equivalent  to  a  transfer  of  the 
legal  interest  in  a  court  of  law;  and,  if  the  transaction  by  which  the 
trust  is  created  is  complete,  it  will  not  be  disturbed  for  want  of 
consideration.  If  this  had  been  a  transaction  resting  on  an  agree- 
ment not  conferring  the  legal  intenst — if  it  had  been  an  executory 
contract,  this  court,  in  the  absence  of  consi deration,  would  not  have 
given  effect  to  it;  but,  if  what  has  been  done  is  equivalent  to  a  trans- 
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fer  of  the  legal  interest,  the  parties  in  whose  favour  the  trust  is 
created  are  entitled  to  have  the  benefit  of  it  in  this  court;  and  I  am 
of  opinion  that  this  deed  gives  an  interest  to  the  plaintiffs  which 
does  so  entitle  them:  see  also  Tierney  v.  Wood,  19  Beav.  330; 
Kronheim  v.  Johnson,  7  Ch.  D.  60.  [A  mere  intention  to  convey 
the  property  upon  trust,  will  not  be  sufficient  if  the  proper  steps 
are  not  taken  for  the  purpose  of  making  a  valid  transfer  of  the  legal 
title  to  the  intended  trustee:  Cressman's  Appeal,  6  Wright  (Pa.), 
147;  Henderson  v.  Henderson,  21  Mo.  379;  Gilchrist  v.  Stevenson,  8 
Barb.  9.] 

Upon  the  same  principle,  if  the  equitable  owner  of  property 
vested  in  trustees,  as  in  the  principal  case,  assigns  it  to  them,  or 
directs  them  to  apply  it  upon  trusts  declared  in  favour  of  volun- 
teers, d  fortiori  if  the  trustees  accept  and  act  upon  the  trust, 
they  will  be  enforced  in  equity.  [If  an  absolute  conveyance  is 
made,  no  subsequent  declaration  can  deprive  the  grantee  of  his 
beneficial  interest:  Ivory  v.  Burns,  6  P.  F.  Smith,  303;  Brown 
V.  Brown,  12  Md.  87;  Chapman  v.  Wilbur,  3  Oregon,  326;  Daw- 
son V.  Dawson,  Cheves  Eq.  (S.  C.)  148;  Johnson  v.  Clarkson, 
3  Rich.  Eq.  305.]  In  Rycroft  v.  Christy,  3  Beav.  238,  Mrs. 
Bycroft,  the  cestui  que  trust  of  money  in  the  hands  of  a  trustee, 
by  deed  without  a  consideration  directed  part  of  the  dividends  to 
be  paid  by  him  for  the  maintenance  of  an  infant,  a  stranger  to  Mrs. 
Rycroft,  and  covenanted  to  indemnify  the  trustee,  and  agreed  to 
allow  the  same  out  of  the  dividends  of  the  trust  fund.  The  trustee 
accepted  the  new  trust  and  acted  upon  the  deed.  Lord  Langdale, 
M.  R.,  held,  that,  as  there  was  no  further  instrument  or  formality 
to  be  executed,  from  the  moment  when  the  direction  was  signed 
and  accepted  by  the  trustee  a  valid  and  executed  trust  was  created, 
which  Mrs.  Rycroft  could  not  revoke.  See  also  Meek  v.  Kettleivell, 
1  Hare,  471;  M^Fadden  v.  Jenkins,  1  Hare,  458;  1  Ph.  153;  Bent- 
ley  V.  Mackay,  15  Beav.  12;  Bridge  v.  Bridge,  16  Beav. 
[  *  312]  *322;  Donaldson  v.  Donaldson,  Kay,  711;  Gilbert  v.  Over- 
ton, 2  Hem.  &  Mill.  110;  Lambe  v.  Orton,  1  Dr.  &  Sm. 
125. 

It  does  not,  however,  seem  now  to  be  considered  essential  to  the 
validity  of  the  creation  of  a  trust  by  the  beneficial  owner  of  prop- 
erty, that  there  should  be  an  acceptance  or  declaration  of  the  trusts 
by  the  trustees  in  whom  the  legal  interest  is  vested.  See  Tierney 
V.  Wood,  19  Beav.  330.  There  land  and  stock  were  vested  in  the 
plaintiff  Tierney,  in  trust  for  Wood,  and  the  latter  signed  a  docu- 
ment addressed  to  Tierney,  directing  that  the  land  and  stock  should 
after  his  death  be  held  for  the  benefit  of  certain  persons.  The  doc- 
ument was  not  attested.  It  was  held  by  Sir  J.  RowUly,  M.  R.,  that 
an  effectual  trust  within  the  meaning  of  the  Statute  of  Frauds  had 
been  declared  by  the  beneficial  owner,  and  that  the  document  was 
not  testamentary.  "The  authorities,"  said  his  Honor,  "show  that 
the  proper  person  to  create  the  trust  in  personal  property,  is  the  per- 
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son  in  ichom  fhe  beneficial  interest  of  the  property  is  vested;  and  the 
trust  beiug  created  by  the  beneficial  owner,  the  trustee  is  bound, 
and  if  disposed  to  refuse  may  be  compelled  to  obey  it.  I  am  at  a 
loss  to  find  any  reason  which  should  cause  this  document  to  be 
effectual  as  a  declaration  of  trust,  so  far  as  the  stock  is  concerned, 
and  not  so,  so  far  as  the  land  is  concerned.  *  It  is  obvious,  that  in 
both  cases  the  person  enabled  by  law  to  declare  the  trusts  is  the 
same.  In  the  case  before  me,  there  can  be  no  doubt  that  if  Mr. 
Tiernoy  had,  in  pursuance  of  this  paper,  signed  a  document  to  the 
same  effect,  stating  that  he  held  the  property  on  the  trusts  therein 
mentioned,  the  trusts  would,  apart  from  any  question  on  the  con- 
struction of  the  document,  have  been  inWy  and  completely  declared; 
and  it  is  also  clear,  that  if  the  trustee  had  declared  that  he  held  the 
property  on  any  trusts  not  recognized  or  sanctioned  by  Wood,  the 
beneficial  owner,  such  declaration  of  trust  would  have  been  insuffi- 
cient and  unavailing,  and  would  have  given  no  interest  to  the  sup- 
posed cestui  que  trust.  A  declaration  of  trust  in  writing,  by 
Tierney,  following  that  of  Wood,  would  therefore  have  been  merely 
formal,  and  would  have  been  valid  only  so  far  as  it  followed  his  in- 
.structions,  and  would  have  been  void  to  the  extent,  if  any,  that  it 
departed  from  his  directions.  I  think  that  the  fair  conclusion  to 
be  drawn  from  these  considerations  is,  that  the  person  to  create  the 
trust,  and  the  person  who  is  by  law  enabled  to  declare  the  trust, 
are  one  and  the  same,  and  that,  consequently,  the  beneficial  owner 
is  the  person,  by  law,  enabled  to  declare  the  trust."  See  also 
DonoJwe  v.  Conrahy,  2  Jo.  &  L.  689;  Kronheim  v.  Johnson^  7  Ch. 
D.  60. 

*Nor  is  notice  of  the  declaration  of  trust  to  the  cestui  [  *  313  ] 
que  trust  necessary:   Tate  v.  Leithead,  Kay,  658.     [If  the 
cestui  que  trust  cannot  be  identified,  the  trust  cannot  be  executed: 
Dillaye   v.  Greenough,   45  N.  Y.  438;  Ownes  v.  Ownes,  8  C.  E. 
Green,  60. 

It  is  not  necessary  that  the  beneficiary  have  knowledge  of  the 
settlement  if  he  afterwards  accepts  and  ratifies  it:  Weston  v. 
Baker,  12  Johns.  Ch.  276;  Shepherds.  M'Evers,  4  Johns.  Ch.  136.] 

Although  a  man  at  law  could  not  make  a  gift  of  chattels  to  his 
wife,  he  might  do  so  in  equity,  not  only  by  the  intervention  of  an- 
other person  as  trustee,  but  also  by  constituting  himself  a  trustee, 
for  his  wife.  Lucas  v.  Lucas,  1  Atk.  271 ;  McLean  v.  Longlands,  5 
Yes.  79;  Walter  v.  Hodge,  2  Swanst.  107;  In  re  Whittaker,  Whit- 
taker  V.  Whittaker,  21  Ch.  D.  657.  [See,  Freeman  v.  Freeman,  9 
Mo,  772;  Vance  v.  Nogle,  20  P.  F.  Smith,  79;  Baron  v.  Baron,  24 
Vt.  375;  Trenton  Banking  Co.  v.  Woodruff,  1  C.  E.  Green,  117. 
In  Baddely  v.  Baddely,  (9  Ch.  D.  113),  a  husband,  after  reciting 
in  a  deed  poll  that  he  was  beneficially  entitled  to  the  ground  rents 
intended  to  be  settled,  assigned  them  to  his  wife  as  though  she  were 
a  single  woman,  and  it  was  held  that  this  amounted  to  a  declara- 
tion of  trust,  and  the  court  ordered  it  to  be  carried  into  effect 
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This  case  was  doubted  in  a  later  decision  (In  re  Breton,  17  Ch. 
D.  416). 

In  Crawford's  Appeal  (11  P.  F.  Smith,  52),  a  husband  credited 
his  wife  with  a  sum  of  money  on  his  books,  and  it  was  held  that 
this  was  an  effectual  declaration  of  trust  in  the  wife's  favor.] 

But  now  she  may  acquire  and  hold  property  as  her  separate 
property  as  a  feme  sole  without  a  trustee,  45  &  46  Vict.  c.  75,  s.  1. 

There  must,  however,  be  clear  and  distinct  evidence  corrobora- 
tive of  the  wife's  testimony,  in  order  to  establish  a  gift  from  her 
husband.  (Grant  v.  Grant,  34  Beav.  623;  In  re  Breton^ s  Instate, 
17  Cli.  D.  416;  In  re  Finch,  23  Ch.  D.  267,  but  a  mere  declaration 
of  intention  to  give  will  not  be  sufficient:  lb.  [In  America  the 
tendency  is  to  favor  trusts  for  a  wife  and  children,  but  a  wider 
range  of  relationship  would  not  be  so  favored:  Buford  v.  McKee, 
1  Dana,  107;  Bright  v.  Bright,  8  B.  Mon.  194;  Mclntyrev.  Hughes, 
4  Bibb.  186.] 

It  seems,  moreover,  that  presents  made  by  a  husband  to  his  wife, 
whether  in  contemplation  of,  or  subsequent  to  their  marriage,  are 
the  separate  property  of  the  wife,  and  do  not  form  part  of  the  hus- 
band's personal  estate:  lb. 

If  a  testator  by  ivill  gives  personal  property  upon  trusts  to  be 
afterwards  declared,  he  cannot,  either  by  any  instrument  not  duly 
executed  as  a  will  or  codicil,  or  by  parol,  make  any  valid  declara- 
tion of  trust;  and  the  property  will  go  either  to  the  next  of  kin  or 
the  residuary  legatees:  Johnson  v.  Ball,  5  De  G.  &  Sm.  85.  [A 
deposit  of  money  in  a  bank  to  the  credit  of  another  will  constitute 
a  valid  declaration  of  trust:  Taft  v.  Bowker,  132  Mass.  277;  Gar- 
ish V.  New  Bedford  Inst,  for  Saving,  128  Mass.  159;  Blanchard  v. 
Sheldon,  43  Vt.  512.] 

Imperfect  gift  as  distinguished  from  a  declaration  of  trust] — We 
must,  always,  carefuly  distinguish  that  class  of  cases  in  which  the 
settlor  constitutes  himself  a  trustee  for  volunteers,  from  another 
class  of  cases  in  which  a  person  has  ineffectually  attempted  by  an 
imperfect  gift,  to  confer  the  whole  interest  upon  volunteers  or  trus- 
tees for  their  benefit;  for  it  has  been  repeatedly  determined,  that 
the  most  clear  intention  to  confer  an  interest  will  not  be  sufficient 
to  create  a  trust  in  favour  of  a  volunteer.  [See  Bond-  v.  Bunting 
(28  P.  F.  Smith),  Judge  Hare  (whose  opinion  was  adopted  by  the 
Supreme  Court)  said,  "It  was  established,  at  an  early  period,  that 
the  transfer  of  the  legal  title,  in  trust,  for  a  third  person,  would 
vest  the  beneficial  interest  in  the  latter.  Such  was  the  origin  of  use 
and  subsequently  of  trusts.  A  declaration  of  trust,  under  these 
circumstances,  substantiates  the  existence  of  a  duty,  which  would  be 
obligatory,  independently  of  the  declaration.  But  it  does  not  fol- 
low that  an  admission  can  give  rise  to  a  fiduciary  obligation  where 
none  exists.  The  ordinary  power  of  a  chancellor,  said  Gibson,  C. 
J.,  in  Bead  v.  Robinson,  6  W.  &  S.  329,  extends  no  further  than 
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the  execution  of  a  trust  sufficiently  framed  to  put  the  title  out  of 
the  grantor,  or  the  execution  of  an  agreement  for  a  trust  founded 
on  a  valuable  consideration;  and  the  language  of  the  same  judge, 
in  Morrison  v.  Beires,  2  W.  &  S.  86,  shows  that  he  regarded  a  de- 
claration of  trust  as  inoperative  where  it  does  not  rest  on  an  ante- 
cedent obligation. 

"In  this  uncertainty  we  may  revert  to  principles.  A  declaration 
of  trust  by  the  owner  of  property  in  favor  of  a  volunteer  has  no 
peculiar  efficacy.  It  is  simply  a  gift,  which  derives  its  force  from 
the  will  of  the  donor.  As  applied  to  land,  it  is,  consequently,  in- 
valid, if  not  under  seal;  and  perhaps  even  then,  unless  the  estate 
lies  in  grant.  Where  the  law  prescribes  the  mode  of  conveyance,  it 
must  be  followed.  When,  however,  there  are  no  legal  means  of 
transfer,  any  words  expressing  an  intention  to  confer  a  present  in- 
terest may  be  eftectual  in  equity.  There  can  be  no  clearer  manifes- 
tation of  a  design  to  part  with  the  right  of  property  in  favor  of  an- 
other than  an  absolute  assignment  to  him  or  for  his  use.  The  no- 
tion that  a  gift,  which  would  be  valid  if  made  through  a  declara- 
tion of  trust,  will  fail  if  put  in  the  form  of  an  assignment,  was 
accordingly  repudiated  in  Richardson  v.  Richardson,  Law  Rep.,  3 
Eq.  686. 

"The  question  was,  whether  the  beneficial  interest  in  certain 
promissory  notes  passed  by  voluntary  assignment  of  all  the  donor's 
personal  estate.  She  did  not  endorse  the  notes,  and  the  legal  title 
consequently  remained  in  her.  The  chancellor  said  that  it  was  im- 
possible to  contend,  after  the  decision  in  Kekewich  v.  Manning,  1 
DeG.  M.  &  G.  176,  that  the  beneficial  interest  did  not  pass  by  the 
assignment,  but  because  the  decision  in  that  case  was  not  merely 
that  a  person,  who,  being  entitled  to  a  reversionary  interest  or  to 
stock  standing  in  another's  name,  assign  it  by  a  voluntary  deed 
thereby  possess  it  notwithstanding  that  he  does  not  in  formal  terms, 
declare  himself  to  be  a  trustee  of  the  property;  but  it  amounts  to 
this,  that  an  instrument  executed  as  a  present  and  complete  assign- 
ment is  equivalent  to  a  declartion  of  trust.  "Here,  us  in  Keke- 
'vvicli  V.  Manning,  the  instrument  was  under  seal,  but  the  ratio  deci- 
dendi was  broad  enough  to  include  an  assignment  by  parol.  Ac- 
cordingly, where  the  donor  signed  and  delivered  the  following 
memorandum  to  his  physician,  "I  hereby  give  and  make  over  to 
Dr.  Morris  an  India  bond,  number  D.  506,  value  10,006,  as  some 
token  for  his  kind  attention  to  me  during  illness" — Lord  Romilly 
said,  "the  writing  is  equivalent  to  a  declaration  of  trust.  If  the 
donor  had  said:  "I  undertake  to  hold  the  bond  for  you,"  that  would 
have  been  a  declaration  of  trust,  though  there  had  been  no  delivery. 
This  amounts  to  the  same  thing,  and  Dr.  Morris  is  entitled  to  the 
bond."     Bro.  Morgan  v.  Malleson,  Law  Rep.  10  Eq.  475. 

"The  decisions  have  advanced  step  by  step  to  this  conclu- 
sion, whi(  h  is  now  established  in  England.  The  case  of  Kennedy 
V.  Ware  n  ay  be  thought  to  indicate  that  it  does  not  prevail  in  Penn- 
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sylvania.  I  have  endeavored  to  show  that  the  English  authorities, 
on  which  Chief  Justice  Gibson  relied,  have  been  overruled.  If  this 
were  a  court  of  error,  our  course  would  be  clear.  As  a  tribunal 
of  the  iirst  instance,  we  ought  to  adhere  implicitly  to  the  rul- 
ings of  the  court  above.  If  the  case  of  Kennedy  v-  Ware  were 
identical  with  this,  it  would  control  our  judgment.  The  assign- 
ment there  was  by  parol.  Here  it  is  under  seal.  The  difference 
seems  to  be  immaterial  according  to  the  authorities,  but  it  affords 
other  consideration.  The  fund  is  given  in  trust  for  Jane  &  James 
S.  Bond.  They  are  described  in  the  instrument  as  the  children  of 
Jno.  R.  Bond.  If  they  are  also  Mrs.  Bond's,  there  is  a  meritorious 
consideration  arising  from  a  tie  of  blood.  It  seems  that  equity  will 
give  effect  to  -a  provision  for  a  wife  or  child,  though  not  for  a  collat- 
eral relation:  See  Hayes  v.  Kershow,  1  Sandford,  Ch.  258;  Buford 
V.  McKee,  1  Dana,  107;  Denison  v.  Goehring,  7  Barr,  175;  Kennedy 
-y.  Ware,  1  Id  447.  It  was  alleged  during  the  argument  that  theFo 
were  Bond's  children  by  a  former  wife,  but  this  does  not  appear  of 
record.  On  the  whole  we  deem  ourselves  entitled  to  uphold  the  as- 
signment.] The  leading  case  on  this  point  is  Antrobus  v.  Smith, 
12  Ves.  39.  There  Gibbs  Crawford  made  the  following  indorsement 
upon  a  receipt  for  one  of  the  subscriptions  in  the  Forth  and  Clyde 
Navigation:  "I  do  hereby  assign  to  my  daughter,  Anna  Crawford, 
all  my  right,  title,  and  interest  of  and  in  the  enclosed  call,  and  all 
other  calls,  of  my  subscription  in  the  Clyde  and  Forth  Navigation." 
This  not  being  a  legal  assignment,  Sir  S.  Romilly  argued,  "that  the 
father  meant  to  make  himself  a  trustee  for  his  daughter  of  these 
shares."     But  Sir  W.  Grant,  M.  R.,  observed  "Mr.  Crawford   was 

no  otherwise  a  trustee  than  as  any  man  may  be  called  so 
[  *  314  ]  who  professes  to  give  property  by  an  instrument  *  incapable 

of  conveying  it.  He  was  not  in  form  declared  a  trustee; 
nor  was  that  mode  of  doing  what  he  proposed  in  his  contemplation. 
He  meant  a  gift.  He  says,  he  assigns  the  property.  But  it  was  a 
gift  not  complete.  The  property  was  not  transferred  by  the  act. 
Could  he  himself  have  been  compelled  to  give  effect  to  the  gift  by 
making  an  assignment  ?  There  is  no  case,  in  which  a  party  has 
been  compelled  to  perfect  a  gift,  which^  in  the  mode  of  making  it, 
he  has  left  imperfect.  ["If  the  settlor  proposes  to  convert  himself 
into  a  trustee,  then  the  trust  is  perfectly  created  and  will  be  en- 
forced as  soon  as  the  settlor  has  created  an  express  declaration  of 
trust,  intended  to  be  final  and  binding  upon  him,  and  in  this  case 
it  is  immaterial  whether  the  nature  of  the  property  be  legal  or 
equitable,  whether  it  be  capable  or  incapable  of  transfer:"  Lewin 
on  Trusts  (Text  Book  Series)  153;  Stone  v.  Hackett,  12  Gray,  227; 
Lane  v.  Ewing,  31  Mo.  75;  Dennison  v.  Goehring,  7  Barr,  175; 
Graham  v.  Lambert,  5  Humph.  595;  Ownes  v.  Ownes,  23  N.  J.  Eq. 
60.]  'There  is  locus  poenitentice  as  long  as  it  is  incomplete.'  So, 
in  Edwards  v.  Jones,  1  My.  &  Cr.  226,  where  the  obligee  of  a  bond 
signed  a  memorandum,  not  under  seal,  which  was  indorsed  upon 
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the  bond,  and  which  purported  to  be  an  assignment  of  the  bond, 
without  consideration,  to  the  person  to  whom  the  bond  was  at  the 
same  time  delivered,  Lord  Cottenham,  upon  the  authority  of  the 
doctrine  laid  down  in  Antrobus  v.  Smith  (12  Ves.  39),  which  he 
said  it  was  impossible  to  question,  held,  that  the  gift  was  incomplete, 
and  that,  as  it  was  without  consideration,  the  Court  could  not  give 
effect  to  it.  So,  also,  in  Dillon  v.  Coppin,  4  My.  &  Cr.  647,  a  vol- 
untary assignment  of  East  India  Stock  and  shares  in  the  Globe  In- 
surance Company,  by  a  deed  poll,  incapable  of  passing  such  prop- 
erty, was  held,  by  Lord  Cottenham^  C,  not  to  affect  the  settlor's  in- 
terest in  the  East  India  Stock  and  the  Globe  shares.  [The  trans- 
fer of  certificates  of  stock  is  sufficient  to  pass  the  title,  without  any 
change  upon  the  corporation's  books:  Sargent  v.  Ins.  Co.  8  Pick. 
96;  Eames  v.  Wheeler,  19  Pick.  444;  Blasdel  v.  Locke,  52  N.  H. 
238;  Sherwood  v.  Andrews,  2  Allen,  79. 

If  a  stranger  is  to  be  the  trustee,  or  the  corporation  laws  require 
it,  the  rule  is  different:  Gilchrist  v.  Stevenson,  9  Barr,  9;  Lon- 
dale's  Estate,  29  Pa.  St.  407.] 

In  Searle  v.  Law^  15  Sim.  95,  A.  made  a  voluntary  assignment  of 
turnpike  road  bonds  and  shares  in  an  insurance  and  in  a  banking 
company  to  B.,  in  trust  for  himself  for  life,  and  after  his  death  for 
his  nephew.  He  delivered  the  bonds  and  shares  to  B.,  but  did  not 
observe  the  formalities  required  by  the  Turnpike  Act,  and  the  deeds 
by  which  the  companies  were  formed,  to  make  the  assignment 
effectual.  Sir  L.  Shadicell,  V.  -C,  held,  that  on  A.'s  death  no  interest 
in  either  the  bonds  or  the  shares  passed  by  the  assignment,  and  that 
B.  ought  to  deliver  them  to  the  executor  of  A.  "If  that  gentle- 
man," observed  his  Honor,  "had  not  attempted  to  make  an  assign- 
ment of  either  the  bonds  or  the  shares,  but  had  simply  declared,  in 
writing,  that  he  would  hold  them  upon  the  same  trusts  as  are  ex- 
pressed in  the  deed,  that  declaration  would  have  been  binding  u()on 
hi  in;  and  whatever  bound  him,  would  ha,ve  bound  his  personal 
representative.  But  it  is  evident  that  he  had  no  intention  whatever 
of  being  himself  a  trustee  for  any  one,  and  that  he  meant  all  the 
persons  named  in  the  deed  as  cestuis  que  trustent  to  take  the  provi- 
sions intended  for  them  through  the  operation  of  that  deed.  He 
omitted,  however,  to  take  the  proper  steps  to  make  that  deed  an 
eff*ectual  assignment;  and,  therefore,  both  the  legal  and  the  benefi- 
cial interest  in  the  bonds  and  shares  vested  in  him  at  his  death." 
[Sufficient  delivery  to  pass  title  is  inferred  from  slight  evidence, 
and  intention  has  much  to  do  with  delivery:  Moore  v.  Hazleton, 
9  Allen,  102;  Grangiac  v.  Arden,  10  Johils.  293.] 

*  Where  however  a  deed  assigning  shares  is  incomplete,  [  *  315  ] 
as  not  amounting  either  to  a  declaration  of  trust,  and 
from  not  having  been  registered  under  the  Companies  Clauses  Act 
1845  (8  Vict  c.  16,  ss.  14 — :20),  the  company  not  being  parties  to  the 
suit,  the  Court  may  allow  a  reasonable  time  to  institute  proceedings 
for  registration  if  so  advised:     West  v.  West,  9  L.  R.  Ir.  121. 
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Where  a  mortgagee  in  fee  assigns  the  debt  secured,  but  neglects 
to  convey  the  legal  estate  to  trustees  for  volunteers,  the  settlement 
being  incomplete  cannot  be  enforced.  See  Woojlford  v.  Charnley\ 
28  Beav.  96;  there  Alice  Fisher  was  mortgagee  in  fee  of  land  con- 
veyed to  her  to  secure  5000Z.  and  interest,  but  the  mortgage,  deed 
contained  no  covenant  for  payment  of  the  5000Z.  The  mortgagor 
died  inestate.  Alice  Fisher  afterwards  executed  a  voluntary  settle- 
ment by  which  she  assigned  the  sum  of  5000Z.  to  trustees,  and  gave 
them  a  power  of  attorney  to  recover  it.  The  legal  estate  was  never 
conveyed  by  Alice  Fisher  to  the  trustees.  It  was  held  by  Sir  John 
Romilly,  M.  E,.,  that  the  voluntary  settlement  was  incomplete  and 
could  not  be  enforced  against  the  settlor  or  any  person  claiming 
under  her.  See  also  Coningham  v.  Plunkett,  2  Y.  &  C.  C.  C. 
245;  Ward  v.  Audland,  8  Beav,  201;  Price  v  Price,  14  Beav.  598; 
Scales  V.  Maude,  6  De  Gex,  Mac.  &  G^43;  Weale  v.  Olive,  17  Beav. 
252;  Peckham  v.  Taylor,  31  Beav.  250;  [An  equitable  mortgagee 
by  deposit  of  a  deed  cannot  pass  his  interest  in  the  property  by  a 
parol  voluntary  gift  accompanied  by  delivery  of  the  deed  and  as  his 
interest  in  the  deed  is  only  incidental  to  his  interest  in  the  mortgage, 
the  donee  has  no  right  to  retain  it:  In  re  Richardson  Shillito  v. 
Hebson  30  Ch.  D.  396.]  Lambert  v.  Overton,  13  W.  R.  (V.-C.  S.) 
227.  [An  imperfect  conveyance,  which  is  merely  voluntary,  will 
not  be  aided  or  enforced  in  equity:  Holland  v.  Hensley,  4  Clark, 
222;  Pringle  v.  Pringle,  9  P.  F.  Smith  281;  Acker  v.  Phoenix,  4 
Paige  305;  Pinckard  v.  Pinckard,  23  Ala.  649;  Reed  v.  Vannors- 
dale,  2  Leigh,  569;  Mintum  v.  Seymour,  4  Johns.  Ch.  498.] 

In  some  recent  cases,  there  appears  to  have  been  an  inclination  on 
the  part  of  some  judges,  to  hold  that  to  amount  to  a  declaration  of 
trust,  which,  according  to  the  ordinary  rules  of  construction  would 
amount  only  to  an  imperfect  assignment:  See  Richardson  v.  Rich- 
ardson, 3  L.  R.  Eq.  686;  Morgan  v.  Malleson,  10  L.  R.  Eq.  475. 
The  recent  decision,  however,  of  Sir  G.  Jessel,  M.  R.,  in  Richards 
V.  Delbridge,  18  L.  R.  Eq.  11,  [See  American  notes  to  this  case  in 
Brett's  Lead.  Cas.  in  Mod.  Eq.  (Text  Book  Series)  55.]  has  put  the 
law  upon  this  subject  on  a  very  satisfactory  footing.  In  that  case, 
J.  Delbridge,  who  was  possessed  of  leasehold  business  premises  and 
stock  in  trade,  shortly  before  his  death  purported  to  make  a  volun- 
tary gift  in  favour  of  his  grandson  E.  B.  Richards,  who  was  an  in- 
fant, and  assisted  him  in  his  business,  by  the  following  memorandum, 
signed  and  endorsed  on  the  lease:  "This  deed,  and  all  thereto  be- 
longing, I  give  to  E.  B.  Richards  from  this  time  forth,  with  ail  the 
stock  in  trade,"  signed,  ''J.  Delbridge."  J.  Delbridge  delivered  the 
lease  to  the  mother  of  his  grandson.  It  was  held  by  Sir  G.  Jessel, 
M.  R.,  that  there  was  no  valid  declaration  of  trust  of  the  property 
in  favour  of  E.  B.  Richards.  "  A  man,"  said  his  Lordship," 
r  *  316  ]  may  transfer  his  property,  without  valuable  *  considera 
tion,  in  one  of  two  ways:  he  may  either  do  such  acts  as 
amount  in  law  to  a  conveyance  or  assignment  of  the  property,  and 
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thus  completely  divest  himself  of  the  legal  ownership,  in  which 
case  the  person  who  by  those  acts  acquires  the  property,  takes  it 
beneficially,  or  on  trust,  as  the  case  may  be;  or  the  legal  owner  of 
the  property  may,  by  one  or  other  of  the  modes  recognized  as 
amounting  to  a  valid  declaration  of  trust,  constitute  timself  a  trus- 
tee, and,  without  an  actual  transfer  of  the  legal  title,  may  so  deal' 
with  the  property  as  to  deprive  himself  of  its  beneficial  ownership, 
and  declare  that  he  will  hold  it  from  that  time  forward  on  trust  for 
the  other  person.  It  is  true  he  need  not  use  the  ivords  ^  I  declare 
myself  a  trustee,^  but  he  must  do  something  which  is  equivalent  to  ity 
and  use  expressions  which  have  that  meaning ;  for,  however,  anx- 
ious the  Court  may  be  to  carry  out  a  man's  intention,  it  is  not  at 
liberty  to  construe  words  otherwise  than  according  to  their  proper 
meaning.  [Any  words  which  show  that  the  donee  was  intended  to 
take  beneficial  will  answer  the  purpose:  Day  v.  Roth,  18  N.  Y. 
453;  Piercer.  McKeehan,  3  W.  &  S.  283. 

"  There  must  in  general  be  sufficient  words  to  create  a  trust;  but 
no  particular  form  of  expression  is  necessary.  It  is  enough  if  there 
be  a  complete  intention  expressed  with  sufficient  clearness."  Bis- 
pham'H  Eq.  (4th.  Ed.)  See  65.] 

"  The  cases  in  which  the  question  has  arisen  are  nearly  all  cases 
in  which  a  man,  by  documents  insufficient  to  pass  a  legal  interest, 
has  said,  'I  give  or  grant  certain  property  to  A.  B.'  Thus  in  Morgan 
V.  Malleson  (10  L.  R.  Eq.  475),  the  words  were,  I  hereby  give  and 
make  over  to  Dr.  Morris  an  India  bond,'  and  in  Richardson  v.  Rich- 
ardson (3  L.  R.  Eq.  686),  the  words  were,  '  grant,  convey,  and  as- 
sign.' In  both  cases  the  judges  held  that  the  words  were  effectual 
declarations  of  trust.  In  the  former  case.  Lord  Romilly  considered 
that  the  words  were  the  same  as  these:  'I  undertake  to  hold  the 
bond  for  you,'  which  would  have  undoubtedly  amounted  to  a  declar- 
ation of  trust. 

"  The  true  distinction  appears  to  me  to  be  plain,  and  beyond  dis- 
pute: for  a  man,  to  make  himself  a  trustee,  there  must  be  an  ex- 
pression of  intention  to  become  a  trustee,  whereas  words  of  present 
gift  show  an  intention  to  give  over  property  to  another,  and  not  to 
retain  it  in  the  donor's  own  hands  for  any  purpose,  fiduciarv  or 
otherwise.  In  Milroy  v.  Lord  (4  De  G.  F.  &  J.  264,  274),  Lord 
Justice  Turner,  after  referring  to  the  two  modes  of  making  a  volun- 
tary settlement  valid  and  effectual,  adds  these  words:  *The  cases, 
I  think,  go  further,  to  this  extent,  that  if  the  settlement  is  intended 
to  be  effectuated  by  one  of  the  modes  to  which  I  have  referred,  the 
Court  will  not  give  effect  to  it  by  applying  another  of  those  modes. 
If  it  is  intended  to  take  effect  by  transfer,  the  Court  will  not  hold 
the  intended  transfer  to  operate  as  a  declaration  of  trust,  for  then 
every  imperfect  instrument  would  be  made  effectual  by  being  con- 
verted into  a  perfect  trust." 

"  It  appears  to  me  that  that  *  sentence  contains  the  whole  [  *  317  ] 
law  on  the  subject.     [Any  words  which  indicate  with  suf- 
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ficient  certainty,  a  purpose  to  create  a  trust,  will  be  effective  in  so 
doing:  Norman  -y.  Burnett,  25  Miss.  183;  Brown  v.  Combs,  5  Dutch. 
36;  Fisher  v.  Fields,  10  Johns.  495;  Carpenter  v.  Cushman,  105 
Mass.  419;  Rorter  v.  The  Bank  of  liutland,  19  Vt.  410.]  If  the 
decisions  of  Lord  Romilly  and  Vice-Chancellor  Wood  were  right, 
there  never  could  be  a  case  where  an  expression  of  a  present  gift 
would  not  amount  to  an  effectual  declaration  of  trust,  which  would 
be  carrying  the  doctrine  on  that  subject  too  far.  It  appears  to  me 
that  those  cases  of  voluntary  gifts  should  not  be  confounded  with 
another  class  of  cases,  in  which  words  of  present  transfer  for  valuable 
consideration  [As  to  what  constitutes  a  valuable  consideration,  see 
Pownall  V.  Taylor,  10  Leigh,  183;  Haskill  u  Freeman,  1  Wms.  Eq. 
34;  Baldwin  v.  Humphries,  44  N.  Y.  609;  Wadsworth  v.  Wendell, 
5  Johns,  Ch.  224.]  are  held  to  be  evidence  of  a  contract  which  the 
Court  will  enforce.  Applying  that  reasoning  to  cases  of  this  kind, 
you  only  make  the  imperfect  instrument  evidence  of  a  contract  of  a 
voluntary  nature,  which  this  Court  will  not  enforce;  so  that,  follow- 
ing out  the  principle  even  of  those  cases,  you  come  to  the  same  con- 
clusion." See  also  Moore  v.  Moore,  18  L.  E.  Eq.  474,  482; 
Heartley  v.  Nicholson,  19  L.  R.  Eq.  233;  In  re  Breton^ s  Estate,  17 
Ch.  D.  416;  Hayes  v.  Alliance  Assurance  Co.,  8  L.  R.  I.  149.  Sed. 
vide  Baddeley  Y.  Baddeley,  9  Ch.  D.  113;  Foxy.  Hawks,  13  Ch. 
T>.  822.  [  "  Where  there  is  a  valuable  consideration,  and  a  trust 
is  intended  to  be  created,  formalities  are  of  minor  importance,  since 
if  the  transaction  cannot  take  effect  by  way  of  trust  executed,  it 
may  be  enforced  bv  a  Court  of  Equity  as  a  contract:"  Lewin  on 
Trusts,  Sec.  67.] 

Assignments  of  legal  or  equitable  choses  in  action  to  or  in  trust 
for  volunteers  valid.] — Assignments  both  of  equitable  and  legal 
choses  in  action,  although  nothing  (previous  to  the  acts  which  will 
be  hereafter  noticed)  passed  thereby  at  law,  have  been  held  binding 
in  favour  of  volunteers,  where  the  assignor  has  done  all  in  his  j^ower 
to  make  the  assignment  complete.  [Howard  v.  Bank,  40  Vt.  597  ; 
Padiield  v.  Padfield,  68  111.  210;  Graham  v.  Lambert,  5  Hump.  595; 
Lans  v.  Ewing,  31  Mo.  75.]  Thus,  in  Sloane  v.  Cadogan,  Sugd. 
V.  &  P.,  App.  No.  xxiv.,  11th  ed.,  Mr.  W.  Cadogan,  having  an  equit- 
able reversionary  interest  in  a  fund  vested  in  trustees,  assigned  it 
to  other  trustees  upon 'trust  for  volunteers.  It  was  contended  by 
Sir  Edward  Sugden,  in  his  argument,  that,  in  order  to  constitne  an 
actual  settlement,  so  as  to  enable  a  volunteer  to  claim  the  benefit  of 
it,  it  is  absolutely  necessary  that  the  relation  of  trustee  and  cestui 
que  trust  should  be  established;  that  Mr.  W.  Cadogan  did  all  he 
could;  but  that  is  not  enough:  that  he  could  not  make  an  actual 
transfer;  that  the  trustees  in  whom  it  was  vested  would  not  have 
been  authorised  in  transferring  it  of  their  own  authority  to  the 
trustees  of  Mr.  W.  Cadogan's  settlement.  "If,"  he  says,  "a  man  is 
seised  of  the  legal  estate,  and  agree  to  make  a  voluntary  settlement, 
it  cannot  be  enforced.  Can  it  make  any  difference  that  the  legal 
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estate  happens  to  be  outstanding?  Certainly  not.  As  the  settle- 
ment, therefore,  was  not  completely  perfected,  the  Earl  could  not  en- 
force it."  Sir  W.  Grant,  M.  R. ,  however,  held,  that,  the  equitable  as- 
signment created  a  perfect  trust.  "The  Court,"  observed  his  Honor, 
"will  not  interfere  to  give  perfection  to  the  instrument,  but 
you  may  constitute  one  a  trustee  for  a  volunteer.  *  Here  [  ^'  318  ] 
the  fund  ivas  vested  in  tmstees :  Mr.  VV^.  Cadogan  had  an 
equitable  reversionary  interest  in  that  fund,  and  he  assigned  it  to 
certain  trustees,  and  then  the  first  trustees  are  trustees  for  his  as- 
signs, and  they  may  come  here;  for  when  the  trust  is  created,  no 
consideration  is  essential,  and  the  Court  will  execute  it  though 
voluntary." 

In  Fortescue  v.  Barnett,  3  My.  &  K.  36,  J.  B.  made  a  voluntary 
assignment  by  deed  of  a  policy  of  assurance  effected  upon  his  own 
life  and  upon  his  own  name  for  lOOOZ.,  to  trustees,  upon  trust  for 
the  benefit  of  his  sister  and  her  children.  The  deed  was  delivered 
to  one  of  the  trustees,  and  the  grantor  kept  the  policy  in  his  own 
possession.  No  notice  of  the  assignment  was  given  to  the  assur- 
ance office,  and  J.  B.  afterwards  surrendered,  for  a  valuable  con- 
sideration, the  policy  and  a  bonus  declared  upon  it  to  the  assurance 
office.  A  bill  was  filed  by  the  surviving  trustee  of  the  deed  against 
J.  B.  to  have  the  value  of  the  policy  replaced.  It  was  argued  by 
Mr.  Pemherton,  for  the  defendant,  upon  the  distinction  laid  down 
by  Lord  Eldon  in  the  principal  case,  between  an  actual  transfer 
and  a  mere  covenant  to  transfer  stock,  that  the  assignment  of 
stock  by  deed,  no  actual  transfer  of  the  stock  having  been  made,  and 
an  assignment  of  a  policy  of  assurance  by  deed,  the  policy  remain- 
ing in  the  hands  of  the  grantor,  stood  upon  exactly  the  same  foot-' 
ing.  But  Sir.  J.  Leach,  M.  R  ,  held,  that  J.  B.  was  bound  to  give 
security  to  the  amount  of  the  value  of  the  policy  assigned  by  the 
deed.  "In  the  case,"  observed  his  Honor,  "of  a  voluntary  assign- 
ment of  a  bond,  where  the  bond  is  not  delivered,  but  kept  in  the 
possession  of  the  assignor,  the  Court  would  undoubtedly,  in  the  ad- 
ministration of  the  assets  of  the  assignor,  consider  the  bond  as  a  debt 
to  the  assignee.  There  is  a  plain  distinction  between  an  assignment 
of  stock,  where  the  stock  has  not  been  transferred,  and  an  assign- 
ment of  a  bond.  In  the  former  case,  the  material  act  remains  to  be 
done  by  the  grantor,  and  nothing  is  in  fact  done  which  will  entitle 
the  assignee  to  the  aid  of  this  Court  until  the  stock  is  transferred  ; 
whereas  the  Court  will  admit  the  assignee  of  a  bond  as  a  creditor. 

"In  the  present  case,  the  gift  of  the  policy  appears  to  me  to  have 
been  perfectly  complete  without  delivery.  Nothing  remained  to  be 
done  by  the  gfrantor  ;  nor  could  he  have  done  what  he  afterwards 
did  to  defeat  his  own  grant,  if  the  trustees  had  given  notice  of  the 
assignment  to  the  assurance  office.  The  question  here  does  not 
turn  upon  any  distinction  between  a  legal  and  an  equitable  title, 
but  simply  upon  ivhether  any  act  remained  to  be  done  by 
the  grantor,  which,  to  assist  a  volunteer,  this  *  Court  would  [  *  319  ] 

377      . 


*  320  ELLISON  V.  ELLISON. 

not  compel  him  to  do.  I  am  of  opinion,  that  no  act  remained  to 
be  done  to  complete  the  title  of  the  trustees.  The  trustees  ought 
to  have  given  notice  of  the  assignment;  but  their  omission  to  give 
notice  cannot  afPect  the  cestui  que  trust."  See,  also,  Godsal  v. 
Webb,  2  Kee.  99;  Pearson  v.  The  Amicable  Assurance  Office,  27 
Beav.  229;  Pedder  v.  Mosely,  31  Beav.  159;  In  re  King,  14  Ch.  D. 
179;  and  the  remarks  of  Lord  Cottenham,  C.  in  Edwards  v.  Jones, 

1  My.  &  C.  238. 

Upon  the  authority  of  Sloane  v.  Cadogan  and  Fortescue  v.  Bar- 
nett,  it  has  been  held,  that  the  assignment  of  a  debt  to  a  volunteer 
was  binding,  although  nothing  passed  at  law.   See  Blakely  v.  Brady, 

2  Dru.  &  Walsh,  311.  There  A.  made  a  voluntary  assignment  to 
B.  of  a  note  or  memorandum  in  writing,  being  the  acknowledgment 
of  a  sum  of  1,620Z.  then  due  to  him  from  K.,  and  all  interest  due, 
and  to  accrue  due,  upon  trust  to  pay  the  interest  thereof  unto  A., 

•his  executors,  administrators,  and  assigns,  for  his  life,  and  a  period 
of  fourteen  months  afterwards,  and,  at  the  expiration  of  the  said 
fourteen  months,  after  making  certain  payments  therein  mentioned, 
as  to  the  residue,  in  trust  for  B.  absolutely.  The  deed  also  con- 
tained a  power  of  attorney  to  B.  to  recover  the  said  debt.  A.  soon 
afterwards  died,  without  having  made  any  will  or  other  disposition 
of  the  property.  The  administrator  of  A.  refused  to  allow  his  name 
to  be  used  to  enable  B.  to  recover  the  said  sum,  having  actually  him- 
self commenced  an  action  for  that  purpose.  Upon  a  bill  filed  by 
B.  to  restrain  proceedings  in  the  action,  and  to  carry  the  trusts  of 
the  deed  into  execution,  it  was  held  by  Lord  Plunkett,  that,  as  the 
transaction  between  A.  and  B.  was  complete,  the  deed,  though  vol- 
untary, should  be  carried  into  execution.  "It  is  asked,"  said  his 
Lordship,  "  why  does  the  plaintiff  come  into  this  Court,  if  the  as- 
signment is  imperfect  ?  The  answer  is  obvious  :  he  comes  here  be- 
cause the  property  is  in  the  defendant,  to  whom  the  ecclesiastical 
court  has  granted  administration,  and  he  is  an  administrator  in 
trust.  Now  you  may  constitute  a  trustee  for  a  volunteer  ;  and  the 
case  of  Sloane  v.  Cadogan  (Sugd.  Y.  &P.  App.  xxiv.  11th  ed.)  is  di- 
rectly in  point  as  to  that.  The  only  difference  is,  that  in  the  present 
case,  the  law  has  created  the  trust ;  and  in  Sloane  v.  Cadogan  the 
trust  was  created  by  the  act  of  the  donor.  See  also  Parnell  v. 
Hingston,  3  Sm.  &  G.  337;  Gannon  v.  White,  2  Ir.  Eq.  Eep.  207; 
Roberts  v.  Lloyd,  2  Beav.  376  :  sed  vide  Sewell  v.  Moxsy,  2  Sim.  N. 
S.  189." 

The  remarks  however  of  Lord  Langdale  in  Ward  v.  Audland,  8 

Beav.  201,  seem  to  be  scarcely  consistent  with  the  cases  of 
[  *  320  ]  Sloane  *  v.  Cadogan,  Fortescue  v.  Barnett,  and  Blakely  v. 

Brady,  for  there  his  Lordship  appears  to  be  of  opinion 
that  the  mere  voluntary  assignment  of  a  chose  in  action  is  not  bind- 
ing upon  the  ground  that  nothing  thereby  passes  at  law,  and  the 
transaction  is,  therefore,  incomplete.  This  also  seems  to  have  been 
the  opinion  of  Sir  L.  Shadwell,  V.-C,  inBeatson  v.  Beatson,  12  Sim. 
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291  and  Holloway  v.  Headington,  8  Sim.  624  ;  and  of  Sir  J.  Wig- 
raja,  V.-C,  in  Meek  v.  Kettlewell,  464,  in  which  case  however  his 
Honor  observed,  that  he  decided  only  that  a  voluntary  assignment 
of  a  mere  expectancy,  not  communicated  to  those  in  whom  the  legal 
interest  was,  did  not  create  a  trust  in  equity,  within  the  principal 
of  the  cases  relied  upon  by  the  plaintifP.  This  decision,  on  appeal, 
was  affirmed  by  Lord  Lyndhurst;  1  Ph.  342.  [The  assignment  of 
a  chose  in  action  cannot  be  enforced  by  a  mere  volunteer,  unless  the 
transaction  has  so  far  progressed  as  to  have  assumed  the  nature  of 
a  voluntary  trust.  If  there  is  an  executory  agreement  to  assign, 
that  agreement,  in  order  io  be  enforced,  must  be  supported  by  a 
consideration  ;  Gibson,  C.  J.,  in  Kennedy's  Exrs.  v.  Ware  (1  Barr 
(Pa.),  450),  seems  to  think  that  all  assignments  were  in  their  na- 
ture executory,  and  should  be  supported  by  a  consideration.] 

The  leading  case,  however,  of  Kekewich  v.  Manning  (1  De  Gex, 
Mac.  &G.  176)  must  be  considered  in  efifect,  though  perhaps  not  ex- 
pressly, as  overruling  Holloway  v.  Headington  (8  Sim.  324),  Ward 
V.  Audland  (8  Beav.  201);  S.  C,  C.  P.  Coop.  Rep.  146;  8  Beav. 
201,  and  Meek  v.  Kettleivell  (1  Hare,  464;  1  Ph.  342).  The  case  of 
Kekewich  v.  Manning  (1  De  Gex,  Mac.  &  G.  176)  is  as  follows  :  A 
lady  entitled  absolutely  to  the  reversion  in  stock,  subject  to  the  life 
interest  of  her  mother  therein,  and  which  stock  was  standing  in  the 
joint  names  of  herself  and  her  mother,  assigned  her  interest  in 
this  stock  on  her  marriage,  to  trustees  in  trust  for  herself  for  life, 
remainder  to  her  husband,  for  life,  and  after  their  decease,  in  trust 
for  a  niece,  and  for  the  issue  of  the  marriage  and  the  issue  of  the 
niece  according  to  appointment  ;  and  in  default  of  issue  of  the  mar- 
riage,in  trust  for  the  niece  of  the  settlor.  No  transfer  of  the  fund  took 
place,but  the  mother  had  notice  of  the  settlement.  There  was  no  issue 
of  the  marriage.  It  was  held  by  the  Lords  Justices  Knight-Bruce 
and  Lord  Cramvorth,  that  even  if  the  settlement  were  voluntary  as 
regarded  the  niece  and  not  supported  by  the  marriage  consideration 
(which  point,  however,  the  Court  did  not  decide),  the  assignment 
being  complete  would  be  enforced  by  the  Court.  "  Suppose,"  said 
Lord  Justice  Knight- Bruce,  "stock  or  money  to  be  legally  vested 
in  A.  as  trustee  for  B.  for  life  ;  and  subject  to  B.'s  life  interest,  for 
C.  absolutely  ;  surely  it  must  be  competent  to  C.  in  B.'s  lifetime, 
with  or  without  the  consent  of  A.,  to  make  an  effectual  gift  of  C.'s 
interest  to  D.  by  way  of  mere  bounty,  leaving  the  legal  interest  and 
legal  title  unchanged  and  untouched.  Surely  it  would  not  be  con- 
sistent with  natural  equity  or  with  reason  or  expediency 
to  hold  the  contrary,  C.  *  being  sui  juris,  and  acting  freely,  [  *  321  ] 
fairly,  and  with  sufficient  advice  and  knowledge.  If  so, 
can  C.  do  this  better  or  more  effectually  than  by  executing  an  as- 
signment to  D.  ?  It  may  possibly  be  thought  necessary  to  the  com- 
plete validity  of  such  a  transaction,  that  notice  should  be  given  to 
A. :  upon  that  we  do  not  express  an  opinion. 

"Suppose  the  case  only  varied  by  the  fact  that  A.  and  C.  are  the 
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trustees  jointly,  instead  of  A.  being  so  alone  ?  Does  that  make  any 
substantial  difference  as  to  C.'s  power,  the  mode  of  making  the  gift, 
or  the  effect  of  the  act,  C.  not  severing  nor  affecting  the  legal  joint 
tenancy  ?  C.  would  necessarily  have  notice.  Possibly  it  may  be 
thought  material  that  B.  should  have  notice  likewise,  but  upon  that 
we  avoid  saying  anything,  beyond  referring  to  Meux  v.  Bell  (1  Hare, 
73),  and  to  Smithy.  Smithy  mentioned  in  Meux  v.  BelV  See  also 
the  elaborate  judgment  of  Sir  J.  Stewart^  V.-C,  in  Voyley.  Hughes, 
2  Sm.  &  Giff.  18;  Be  Way's  Trusts,  2  De  G.  Jo.  ^  Sm.  365;  Bich- 
ardson  v.  Bichardson,  3  L.  R.  Eq.  686. 

And  is  has  been  decided  that  it  is  not  essential  to  the  validity  of 
an  equitable  voluntary  assignment  of  personal  property,  at  any  rate 
where  it  has  been  acted  upon  by  all  parties,  that  it  should  be  by 
deed.     Lambe  v.  Orton,  1  Drew.  &  Sm.  125. 

[No  written  instrument  is  necessary  to  make  a  valid  assignment  of 
a  chose  in  action ;  it  is  sufficient  if  there  is  a  verbal  declaration 
whereby  the  intention  to  part  with  the  ownership  of  the  chose  is 
properly  manifested:  Thompson  v.  Emery,  7  Foster,  269;  Caldwell 
V.  Hartupee,  20  P.  F.  Smith,  74;  Ford  v.  Stuart,  19  Johns.  342.] 

A  distinction  has  been  taken  in  recent  cases  by  Lord  Bomilly,  M. 
R.,  to  this  effect,  that  although  it  is  clear  that  an  assignment  by 
deed  of  reversionary  personal  property  vested  in  trustees  in  favour 
of  volunteers  will  be  enforced  in  equity,  yet,  if,  although  property 
be  vested  in  trustees,  it  is  entirely  in  the  power  of  the  assignor,  so 
that  he  could  compel  a  transfer  from  them,  should  he  neglect  to  do 
so,  a  mere  assignment  will,  in  the  same  manner  as  if  the  property 
had  been  legally  vested  in  himself,  be  imperfect,  that  is  to  say,  not 
so  complete  as  he  could  have  made  it,  and  will  consequently  not  be 
enforced  by  a  Court  of  equity.  Thus  in  Bridge  v.  Bridge,  16  Beav. 
315,  where  it  appears  that  a  sum  of  stock  was  standing  in  the  name 
of  four  trustees  of  a  will  by  the  terms  of  which  they  were  to  apply 
the  dividends  for  the  benefit  of  the  plaintiff  until  he  was  twenty- 
five,  at  which  age  it  was  to  be  paid  over  to  him.  On  the  10th  of 
February,  1846,  the  plaintiff"  attained  his  age  of  twenty-one.  On 
the  9th  of  April,  1847,  he  executed  a  voluntary  deed  by  which  he 
directed  (amongst  other  things),  that  the  personal  estate  to  which 
he  was  entitled  under  the  will,  should  thenceforth  be  considered  as 
vested  in  the  plaintiff  and  two  new  trustees,  upon  certain  trusts 
therein  mentioned.  The  deed  also  contained  a  covenant  for  further 
assurance.  No  transfer  of  the  stock  was  made  to  the  new 
[  *  322  ]  *  trustees.  The  plaintiff  having  filed  a  bill,  seeking  a 
declaration  that  the  settlement  of  1847  was  not  binding 
upon  him,  it  was  held  by  Sir  John  Bomilly,  M.  E.,  that  as  there 
has  been  no  legal  transfer  made,  and  no  recognition  of  the  trust  by 
the  original  trustees,  there  was  no  complete  trust  constituted,  and 
the  plaintiff  was  therefore  entitled  to  a  transfer  of  the  stock.  "In 
my  view  of  this  particular  case,"  said  his  Honor,  "the  question 
must  be  regarded  in  exactly  the  same  manner,  whether  the  plaintiff 
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or  a  strapger  had  been  the  third  trustee.  This  being  so,  there  being 
four  trustees  of  the  will  in  whom  the  legal  interest  was  vested,  and 
the  beneficial  owner  having  assinged  over  the  funds  to  these  per- 
sons, in  trust  for  certain  persons  as  volunteers,  no  transfer  is  made 
to  the  new  trustee  so  appointed,  nor  is  there  any  reason  as  in  Keke- 
tvich  V.  Manning  (1  De  G.  Mac.  &  G.  176),  why  the  transfer  should 
not  have  been  made.  In  Kekeivich  v.  Manning^  the  original  trusts 
were  not  exhausted,  but  the  life-estate  of  the  mother  continued  in 
the  stock,  and  until  her  death  no  transfer  could  have  been  made.  The 
assignor  had  done  all  she  could  do.  That  is  not  so  in  this  case.  The 
trustees  of  the  deed  of  settlement  did  not  do  anythihg  inconsistent 
with  the  trusts  which  remained  to  be  performed  under  the  testator's 
will,  and  the  trustees  of  the  will  seem  not  to  have  been  advised  to 
resist  making  any  transfer  to  the  trustees  of  the  deed,  until  the 
settlor  had  attained  his  age  of  twenty-five  years."  So  likewise  in 
Beech  v.  Keep^  18  Beav.  285,  A.,  subject  to  the  life  interest  of  B., 
was  absolutely  entitled  to  a  sum  of  stock,  which  was  standing  in  the 
names  of  two  deceased  trustees,  to  the  survivor  of  whom  A.  was 
sole  executor.  Under  these  circumstances,  A.  by  deed  voluntarily 
assigned  all  her  interest  in  the  stock  to  B.,  "to  the  intent  that  he 
might  be  atid  become  present  and  absolute  owner  thereof."  A.  hav- 
ing refused  to  execute  a  power  of  attorney  to  B.,  for  a  transfer  of 
the  stock,  it  was  held  by  Sir  John  Romilly,  M.  K.,  that  A.  could  not 
be  declared  by  the  Court  to  be  a  trustee  of  the  fund,  nor  compelled 
to  transfer  it  His  Honor  distinguishmg  the  case  from  Kekewich 
v.  Manning  (1  De  G.  Mac.  &  G.  176),  considered  that  it  fell  within 
the  principle  of  his  own  decision  in  Bridge  v.  Bridge,  16  Beav. 
815).  "In  the  present  instance,"  said  his  Honor,  "it  is  obvious, 
there  was  no  outstanding  interest  except  the  plaintiff's,  and  the 
transfer  of  the  stock  ought  to  have  been  made,  if  both  parties  had  been 
willing  to  complete  the  transaction,  and  if  the  transfer  had  been  made 
the  plaintiff  ^s  title  would  have  been  complete.  [A  promise  to  pay 
out  of  a  certain  fund  will  not  operate  as  an  assignment  of  that 
fund:  Ex  parte  Tremont  Nail  Co.,  16  Nat.  Bank  Reg.  460;  Ro- 
gers V.  Hosack,  18  Wend.  319.  But  an  order  payable  out  of  a  cer- 
tain fund  will  operate  as  an  assignment  of  that  kind:  Phcenix  Iron 
Co.  v.  Phila.,  2  W.  N.  C.  596;  Morton  v.  Naylor,  2  Hill,  585;  McLel- 
Ian  V.  Walker,  26  Me.  114;  East  Lewisburg  Co.  v.  Marsh,  10  Nonis 
(Pa.),  96;  Clark  u.  Mauran,  8  Paige,  373.  Likewise  a  parol  agree- 
ment to  transfer  stock  as  collateral  security,  followed  by  the  execu- 
tion of  a  letter  of  attorney  to  transfer  the  same  will  amount  to  an 
assignment  of  the  stock  in  equity:  Lightner's  Appeal,  1  Norris 
(Pa.),  801;  Taftv.  Bowker,  132  Mass.  277.]  The  argument  em- 
ployed  by  the  plaintiff,  that  having  himself  the  life  estate,  no  trans- 
fer could  be  made  without  his  consent,  clearly  does  not 
apply,  because  he  would  *  be  the  absolute  owner  if  this  [  *  323  ] 
assignment  was  perfect,  and  it  was  throughout  his  ex- 
press desire  to  got  the  transfer  completed.     The  transfer  of  the 
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stock  is,  in  fact,  wiiat  the  defendant  has  refused  to  makp,  and  it  is 
that  transfer  which  the  plaintiff  has  all  along  been  trying  to  get, 
and  which  is  now  asked,  to  make  the  transaction  complete." 

Whether  notice  of  an  assignment  of  a  legal  or  equitable  chose  in 
action  is  essential  to  its  completion.!^ — Notice  of  the  voluntary  assign- 
ment of  an  equitable  interest  or  of  a  chose  in  action,  to  the  trustees 
or  debtor,  according  to  the  recent  authorities,  is  not  essential  to  its 
validity!  but  if  the  trustees  or  debtor,  before  notice  of  the  deed, 
transferred  the  property  or  paid  the  debt,  the  donee  would  have  no 
remedy  agains't  them.  [A  voluntary  settlement  may  bo  good  al- 
though the  grantor  retains  the  instrument,  the  rule  being  that  when 
such  a  settlement  is  fairly  made,  the  fact  that  the  grantor  retains 
possession  of  the  deed,  unaccompanied  by  other  circumstances  will 
not  effect  the  validity  of  the  settlement:  Adams  v.  Adams,  21 
Wallace,  185;  Land  v.  Ewing,  31  Mo.  75;  Souverbye  v.  Arden,  1 
Johns.  Ch.  256.]  Thus  in  Donaldson  v.  Donaldson,  Kay,  711,  the 
settlor  having  assigned  stock  standing  in  the  names  of  trustees,  to 
other  trustees  in  favour  of  volunteers,  it  was  held  by  Sir  W.  Page 
Wood,  V.-C,  that  as  between  the  donees  under  the  assignment,  and 
the  representatives  of  the  assignor,  the  title  of  the  former  was  com- 
plete, although  no  notice  of  the  assignment  had  been  given  to  the 
trustees  in  whose  names  the  stock  was  standing.  "  The  question," 
said  his  Honor,  "  is,  whether,  notice  not  having  been  given  to  the 
trustee,  the  gift  could  be  enforced.  As  to  that,  it  has  been  said  in 
some  cases  that  the  gift  is  complete  when  no  further  act  is  required 
to  be  done  by  the  donor  or  donee:  and  that  seems  to  imply  a  doubt, 
whether,  if  there  were  any  act  to  be  done  by  the  donee,  the  gift 
could  be  treated  as  complete.  But  the  assignment  has  completely 
passed  the  interest  of  the  donor.  It  is  true,  that,  if  no  notice  of  it 
were  given  to  the  trustees,  they  would  be  justified  in  transferring 
the  stock  to  the  original  cestui  que  trust  for  whom  they  held  it; 
and  if  they  did  so,  there  would  be  no  remedy  against  them;  and  it 
is  possible  that  the  donee  might  not  be  able  to  recover  the  stock; 
but  all  that  the  donee  has  to  do  is,  at  any  time  he  thinks  fit,  to  give 
notice  to  the  trustees  before  the  stock  is  transferred;  and  when  he 
has  given  such  notice  his  title  is  complete:  and  unless  the  donor 
or  his  executors  actually  obtain  possession  of  the  fund  the  donee 
does  not  require  the  aid  of  the  Court  against  them."  See  Roberts 
V.  Lloyd,  2  Beav.  376;  Re  Way's  Trusts,  2  De  G.  Jo.  &  Sm.  365. 
pn  order  to  protect  the  title  of  an  equitable  assignee  as  against  sub- 
sequent assignees,  notice  of  the  assignment  should  be  given.  This 
rule  seems  to  be  based  on  sound  reason  and  commends  itself  for 
adoption.  It  has  been  followed  in  many  decisions:  See  Murdoch 
V.  Finney,  21  Mo.  138;  Loomis  u  Loomis,  26  Vt.  198;  Vanbuskirk 
V.  The  Hartford  Ins.  Co.,  14  Conn.  145;  Woodbridge  v.  Perkins,  3 
Day,  364;  McWilliams  v.  Webb,  32  Iowa,  577;  Coldfelte  v.  Cox, 
1  Sneed,  330." 
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'•  la  the  case  of  stock,  a  purchaser  who  perfects  Lis  rights  by  ob- 
taining a  transfer  on  the  books  of  a  corporation  will  be  preferred 
to  a  prior  purchaser  who  has  been  less  diligent  or  fortunate: 
Shipam  u  The  iEtna  Ins.  Co.,  29  Conn.  245;  The  People  v.  Elmore,  35 
Cal.  033;  The  N.  H.  &  N.  Y.  11.  E.  v.  Schuyler,  34  N.  Y.  30;  Pink- 
erton  v.  R.  R.  Co.,  42  N.  H.  424;  Bank  of  Commerce's  Appeal,  23 
P.  F.  Smith,  59;  Sabin  v.  The  Bank  of  Woodstock,  21  Vt.  359. 
Notice  to  one  of  several  trustees  is  in  general  notice  to  all."] 

As  between  volunteers,  notice  to  the  trustees  or  debtor  of  an  as- 
signment of  a  chose  in  action,  will  not  aflFect  priorities.  Justice  v. 
Wigmore,  12  Ir.  Ch.  Rep.  289;  but  subsequent  assignees  for'  value 
will  gain  priority  by  giving  notice  before  the  first  assignee,  even  al- 
though he  were  assignee  for  valuable  consideration.  [Between  dif- 
ferent assignees,  the  one  who  first  gives  notice  to  the  debtor  will,  as 
a  general  rule,  have  the  prior  right.  This  is  in  accordance  with  the 
rule  that  the  assignee  must  do  every  thing  to  assert  the  ownership 
which  the  nature  of  the  subject-matter  of  the  contract  will  allow: 
Spain  V.  Hamilton's  Admr.,  1  Wallace,  624;  Butler  v.  Plunkett,  1 
Johns.  &  H.  441;  Loveridge  v.  Cooper,  3  Russ.  1.]  See 
note  *  to  Ryall  v.  Rowles,  vol.  ii.,  post.  [  *  324  ] 

The  legislature  has  recently  made  policies  of  life  as- 
surance (30  &  31  Vict.  c.  144),  policies  of  marine  assurance  (31  & 
32  Vict.  c.  80),  and  the  choses  in  action  of  bankrupts  (32  &33  Vict, 
c.  71,  s.  22),  assignable  at  law.  See  note  to  Ryall  v.  Roivles,  vol. 
ii.,  where  these  acts  are  set  out.  [Equity  completely  recognizers  and 
enforces  the  present  ownership  of  things  not  in  possession:  Garland 
V.  Harrington,  51  N.  H.  414;  Cutts  v.  Perkins,  12  Mass.  206; 
Hinkle  v.  Wanzer,  17  How.  353;  Brooks  -y.  Hatch,  6  Leigh,  537. 
A  debt,  an  expectation  of  an  inheritance,  a  mere  chance  of  acquiring 
an  estate  may  be  assigned  in  equity,  and  the  modern  tendency  of 
courts  of  law  is  towards  adof)ting  the  doctrine  of  courts  of  equity 
upon  these  subjects:  Low  v.  Pew,  108  Mass.  347;  Leslie  v-  Guthrie, 
1  Bing.  (N.  C.)  697.] 

By  the  Judicature  Act,  1873  (36  &  37  Vict  c.  66),  any  absolute 
assignment  by  writing  under  the  hand  of  the  assignor  (not  pur 
porting  to  be  by  way  of  charge  only)  of  any  debt  or  other  legal 
chose  in  action,  of  which  express  notice  in  writing  shall  have  been 
given  to  the  debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be  and  be  deemed  to  have  been  effectual  in  law  (sub- 
ject to  all  equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed),  to  pass  and 
transfer  the  legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for  the  same, 
and  the  power  to  give  a  good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor."  Sect.  25,  sub-sect.  6.  See  Trower's 
Prevalence  of  Equity,  pp.  45 — 53. 

If  an  accruing  debt  arising  out  of  a  contract  be  assigned,  it  will 
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satisfy  the  provisions  of  sub-sect.  6  of  sect.  6  of  the  Act  of  1873, 
though  not  due  at  the  time  of  the  assignment  (Brice  v.  Bannister, 
3  Q.  B.  D.  569,  575;  Buck  v.  Robson,  3  Q.  B.  D.  686,  689),  nor 
will  it  be  necessary  to  give  notice  of  the  assignment  to  the  debtor, 
until  after  the  death  of  the  assignor.  See  Walker  v.  Bradford  Old 
Bank,  12  Q.  B.  D.  511.  There,  by  a  deed  of  assignment,  all  moneys 
then  or  thereafter  to  be  standing  to  the  credit  of  the  assignor  at  a 
bank  were  assigned  to  a  trustee  on  trust  for  the  assignor  for  his 
life,  and  after  his  death  on  other  trusts.  At  the  date  of  the  assign- 
ment the  assignor's  balance  at  the  bank  was  48 Z.,  at  his  death  it 
was  217Z.  Notice  of  the  assignment  was  not  given  to  the  Bank 
until  after  the  assignor's  death.  In  an  action  by  the  trnstee  against 
the  bank  to  recover  the  balance  of  217Z.,  it  was  held  by  the  Court  of 
Queen's  Bench,  that  the  bank  being  a  stranger  to  the  assignment, 
could  not  set  up  the  defence  that  it  was  voluntary,  and  therefore  in- 
valid in  equity;  that  the  balance  at  the  time  of  the  assignor's  death 
was  a  debt  or  legal  chose  in  action  within  the  meaning  of  sect.  25, 
sub-sect.  6,  of  the  Judicature  Act,  1873,  that  notice  after  the  death 
of  the  assignor  was  sufficient;  and  that  the  plaintiff  was  entitled  to 
recover. 

In  Lee  v.  Magrath,  10  L.  E.  Ir.  45,  the  payee  of  a  promissory 

note  not  negotiable  and  not  then  payable,  indorsed  it  as 
[  *  325  ]   follows : — *  "  I  indorse  the  within  promissory  note  for  lOOZ. 

to  my  sister  L.,"  and  delivered  over  the  note  to  L.  There 
was  no  consideration  for  the  indorsement  and  delivery;  but  it  was 
found  as  a  matter  of  fact  that  such  indorsement  and  delivery  were 
made  by  the  payee  with  the  intention  of  vesting  in  L.  the 
beneficial  interest  in  the  money  represented  by  the  note.  The  payee 
died  before  the  note  fell  due,  and  bequeathed  to  one  of  the  makers 
of  the  note  all  the  moneys  she  should  die  possessed  of  or  entitled 
to,  and  appointed  him  executor.  After  the  death  of  the  payee,  and 
before  action,  express  notice  in  writing  of  the  indorsement  was 
given  to  the  makers.  It  was  held  by  the  Common  Pleas  Division 
in  Ireland,  that  the  indorsement  and  delivery  constituted  a  valid 
and  effectual  gift  of  this  debt,  and  that  L.,  as  assignee  of  the  debt, 
could  maintain  an  action  on  it  against  the  makers. 

Transfer  of  a  mere  Equitable  Estate  in  Land  in  favour  of  Volun- 
teers, when  valid.] — It  has  been  held  by  Lord  Romilly,  M.  R.,  that 
the  transfer  of  an  equitable  estate  in  real  property  to  volunteers  was 
invalid.  Bridge  v.  Bridge,  16  Beav.  315,  327,  328;  but  Lord  St 
Leonards,  with  reference  to  this  decision,  says,  it  "seems  open  to 
reconsideration."  Sugd.  V.  &  P.  719,  14th  ed. ;  and  see  Gilbert  v. 
Overton,  2  Hem.  k  Mill.  117:  where  Sir  W.  Page  Wood,  V.-C,  ob- 
serves, '"I  do  not  wish  to  say  more  as  to  Bridge  v.  Bridge  than  this :  that 
the  points  there  dealt  with  will  require  much  consideration.  A  man 
who  conveys  his  equitable  interest  may  well  be  considered  to  do  all 
that  can  be  required,  and  it  would  be  a  great  extension  of  the  estab- 
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lished  doctrine  on  these  subjects  to  hold  that  if  a  legal  estate  is 
discoveredjjperhaps  many  years  afterwards,  to  have  been  outstanding 
at  the  date  of  a  voluntary  settlement,  the  settlement  itself  is  to  be 
deprived  of  effect.  Where  a  settlor  by  a  voluntary  instrument  con- 
veys all  his  interest,  it  may  well  be  held  that  if  that  interest  proves 
to  be  merely  equitable,  the  assignee  becomes  entitled  to  claim  a  con- 
veyance of  the  legal  estate  from  the  person  in  whom  it  may  be 
vested." 

With  great  deference,  however,  to  the  opinion  of  Lord  St.  Leon- 
ards, it  seems  that  if  the  Courts  act  by  analogy  to  their  decisions  in 
other  cases,  they  would  very  properly  hold  that  where  a  person  who 
either  has,  in  himself  or  in  trustees  from  whom  he  can  call  for  a 
conveyance,  the  legal  estate  of  real  property;  if  he  conveys  only  an 
equitable  estate  to  or  upon  trust  for  volunteers,  the  conveyance, 
being  imperfect,  cannot  be  enforced  by  the  volunteers.  Where,  how- 
ever, the  legal  estate  is  outstanding  in  trustees,  and  the  settlor 
cannot  call  upon  them  to  convey  it  to  him,  or  as  be  may 
*  direct,  a  voluntary  conveyance  or  settlement  to  or  in  [  *  320  ] 
favour  of  volunteers  will  be  valid. 

Complete  trust  not  revocable  by  settlor  when.] — Where  a  complete 
trust,  either  by  actual  transfer  on  assignment  or  declaration  of  trust 
has  been  created,  it  cannot  in  the  absence  of  a  power  reserved  for 
that  purpose  to  the  settlor  be  revoked  by  him  by  a  subsequent  volun- 
tary assignment  (Newton  v.  Askew,  11  Beav.  145;  Rycroft  v.  Christy, 
3  Beav.  238),  [The  settlor  of  a  voluntary  trust  sometimes  seeks  the 
aid  of  a  court  of  equity  to  have  the  settlement  revoked.  Where  there 
appears  an  intention  to  make  an  irrevocable  gift  and  there  is  a  suffi- 
cient motive  for  making  such  a  gift  the  settlement  will  not  be  dis- 
turbed, but. if  the  deliberate  intent  does  not  appear  and  no  motive 
exists  the  absence  of  a  power  of  revocation  is  primd  facie  evidence 
of  mistake:  See  Miskey's  Appeal,  107  Pa.  St.  628;  Garnsley  v. 
Mundy,  24  N.  J.  Eq.  243;  KusselPs  Appeal,  25  P.  F.  Smith,  269.] 
and  it  is  immaterial  that  the  legal  estate  by  accident  or  breach  of 
trust  gets  back  into  the  hands  of  the  settlor,  as  he  would  simply 
take  it  is  a  trustee.  See  Smith  v.  Lyne,  2  Y.  &  C.  C.  C.  345;  Pater- 
son  V.  Murphy,  11  Hare,  88. 

But  the  settlor  who  creates  a  voluntary  trust  for  others,  subject  to 
legacies  or  debts,  may  clearly  defeat  such  trust  by  leaving  legacies 
or  creating  debts  to  a  greater  value  than  the  subject-matter  of  the 
trust.  See  Markivell  v.  Markwell,  32  Beav.  12:  there  A.  B.  by  deed 
voluntarily  settled  some  property  on  trust  for  himself  for  life,  and 
after  his  decease  upon  trust  to  pay  all  the  debts  owing  by  him,  and 
any  legacies  or  sums  of  money  not  exceeding  400Z.  which  he  by  will 
or  writing  should  direct,  and  subject  thereto  in  trust  for  his  son 
William.  Afterwards,  in  order  to  defeat  the  settlement,  he  gave 
voluntary  bonds  to  the  extent  of  3,500Z.  in  favour  of  other  relatives. 

25  WHITE  ON   EQUITY.  385 


*  327  ELLISON  V.  ELLISON. 

It  was  held  by  Lord  Bomilly,  M.  R.,  that  the  bonds  were  effectual, 
and  created  valid  debts  payable  out  of  the  trust  property. 

Where  an  instrument  creating  a  valid  and  complete  voluntary 
trust  is  duly  sealed  and  delivered  the  obligation  is  complete,  and  the 
detention  thereof  by  the  settlor  does  not  render  it  inoperative:  Doe 
d.  GarnonsY.  Knight,  5  B.  &  C.  671  ;  Extort  v.  Scott,  6  Sim.  31  ; 
Hall  V.  Palmer,  3  Hare,  532;  Fletcher  v.  Fletcher,  4  Hare,  67;  Re 
Way's  Trusts,  2  De  G.  Jo.  &  S.  365;  Bonfield  v.  Hassell,  32  Beav. 
217.  Nor  if  it  be  lost  can  it  be  presumed  that  he  destroyed,  or  re- 
served a  power  of  revocation  in  the  lost  instrument :  In  re  Booker, 
AV.  N.  1886,  Feb.,  6  p.  18. 

We  shall  see  hereafter  that  a  voluntary  settlement  may  be  defeated 
in  favour  of  purchasers  under  Stat  27  Eliz.  c.  4,  and  in  favour  of 
creditors  by  Stat.  13  Eliz.  c.  5. 

Agreement  or  covenant  to  settle  in  favour  of  volunt^rs  not  en- 
forced.!^— The  Courts  of  equity,  as  is  laid  down  in  the  principal 
case,  will  not  carry  into  effect  a  mere  voluntary  agreement,  contract, 
or  covenant  to  transfer  property,  even  though  it  be  under  seal,  and, 
therefore,  on  the  face  thereof  carrying  a  consideration  such  as  would 
support  an  action  at  law  {Cotteen  v.  Missing,  1  Mad.  176;  Colyear 
V.  Mulgrave,  2  Kee.  81;  Jeffreys  v.  Jeffreys,  Cr.  &  Ph.  138;  Dening 

V.  Ware,  22  Beav.  184  ;  Cheale  v.  Kerwood  6  W.  R., 
[  *327  ]  *  M.  K,  494;  Tatham  v.    Vernon,  29  Beav.  604);  or  to 

forgive  a  debt  (Strong  v.  Bird,  18  L.  R.  Eq.  315). 
[Swan  V.  Frick,  34  Md.  143;  Cressraan's  Appeal,  6  Wright  (Pa.), 
147;  Henderson  v.  Henderson,  21  Mo.  379;  Gilchrist  v.  Stevenson, 
9  Barb.  9;  Pinkard-y.  Pinkard,  2  Ala.  124;  Lantermannt'.  Abernathy, 
47  HI.  437;  Read  v.  Robinson,  6  W.  &  S.  338;  Bank  v.  May,  3  A. 
K.  Marsh,  435;  Minturn  v.  Seymour,  4  Johns.  Ch.  498.]  In  Con- 
ingham  v.  Plunkett,  2  Y.  &  C.  C.  C.  245,  a  person  who  was  entitled 
to  stock,  standing  in  the  names  of  two  trustees,  gave  instructions  to 
his  attorney  to  prepare  a  settlement  of  it  for  the  benefit  of  A.,  B., 
and  C,  and  to  procure  from  the  trustees  a  transfer  for  the  purposes 
of  settlement.  The  settlement  was  prepared  and  a  power  of  attorney 
for  the  transfer  of  the  stock  executed  by  both  the  trustees;  but  the 
intended  settlor  died  without  having  seen  the  settlement,  and  before 
the  stock  was  actually  transferred.  Sir.  J.  L.  Knight  Bruce,  V.-C, 
held,  that  no  trust  of  the  stock  was  constituted  for  A.,  B.,  and  C. 
[So  long  as  the  matter  rests  in  intention  and  the  transfer  is  incom- 
plete there  is  a  locus  poenitentim.  See  Appeal  of  Wavnesburg 
College,  1  Amerman  Pa.,  130;  Trough's  Estate,  25  P.  F.  Sm.  115.] 
In  Marler  v.  Tommas,  17  L.  R.  Eq.  8,  a  trustee  executed  a  settle- 
ment declaring  the  trusts  of  a  sum  of  2000Z.,  which  was  recited  to 
have  been  paid  to  him  by  the  settlor — a  married  woman.  The  re- 
cital as  to  the  payment  of  the  2000?.  was  untrue,  and  the  trustee 
executed  the  deed  upon  the  faith  of  a  promise  that  the  settlor  would 
pay  him  the  2000?.  out  of  her  separate  estate.  The  2000?.  was  never 
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paid.  It  was  held  by  Sir  G.  Jessell^  M.  R.,  that  neither  the  trustee 
of  the  settlement,  nor  a  volunteer  under  it  could  enforce  the  promise. 
*'It  is  said,"  observed  his  Honor,  "that  the  lady  promised  the  trustee 
to  pay  him  the  2000/.  out  of  her  separate  estate,  and  the  question  is, 
can  a  bare  volunteer  enforce  this  voluntary  promise  against  the 
assets  of  the  person  who  made  the  promise?  I  am  of  opinion  that 
there  is  no  rule  of  equity  which  enables  a  volunteer  to  do  this.  " 
See  also  Pownall  v.  Anderson,  2  Jur.  N.  S.  857. 

Where,  however,  a  person  entered  into  a  voluntary  covenant  to 
surrender  copyholds,  and  in  the  the  nieamvhile  to  stand  possessed  of 
them  for  trustees  for  the  volunteers,  though  the  covenant  to  sur- 
render per  se  cannot  be  enforced,  yet  a  valid  trust  is  constituted  for 
the  volunteers:  Steel  v.  Waller,  28  Beav.  466. 

It  has  at  length  been  settled  that  a  merely  meritorious  consider- 
ation, as  a  provision  for  a  wife  or  children,  after  marriage,  will  not 
be  a  sufficient  inducement  for  a  Court  of  equity  to  lend  its  aid  in 
enforcing  a  voluntary  agreement  or  covenant,  or  in  giving  effect  to 
an  imperfect  gift  as  against  the  settlor  himself:  Antrobusv.  Smith, 
12  Ves.  39,46:  Holloivay  v.  Headington,  8  Sim.  325;  Wolrondw. 
Wolrond,  Johns.  25. 

With  regard  to  persons  claiming  under  the,  settlor,  it  seems  that 
formerly  if  a  party  after  he  entered  into  an  agreement  or  covenant 
to  settle  property  in  favour  of  volunteers  supported  by  a  meritorious 
consideration  only,  subsequently  executed  a  voluntary 
settlement,  *or  died  without  having  during  his  life  made  [  *  328  ] 
a  valid  disposition  thereof,  the  parties  interested  under 
the  agreement  might  enforce  it  in  equity  as  against  the  volunteers 
under  the  settlement  {Bolton  v.  Bolton,  3  Swanst,  414  n.),  or  against 
a  devisee  or  legatee  (ib.),  heir-at-law,  or  next-of-kin  (Watts  v. 
Bullas,  1  P.  Wms.  60;  Goritig  v.  Nash,  3  Atk.  186;  BodgersY.  Mar- 
shall, 17  Ves.  294),  of  the  settlor,  provided  that  these  persons  could 
not  equally  claim  a  meritorious  consideration,  as,  if  for  instance, 
they  were  the  children  of  the  party  entering  into  the  agreement, 
and  in  such  case  the  Court  would  not  interfere  against  them  unless 
it  were  found  upon  a  reference  that  they  were  provided  for  in  some 
other  way.  Goring  v.  Ndsh,  3  Atk.  186,  192;  Bodgers  v.  Marshall, 
17  Yes.  294. 

It  seems,  however,  to  be  now  clearly  settled,  that  a  voluntary 
agreement  or  covenant,  though  under  seal,  cannot  upon  the  ground 
of  a  merely  meritorious  consideration  be  enforced  as  against  volun- 
teers claiming  under  the  settlor,  even  although  they  may  not  be 
otherwise  provided  for.  See  Jefferys  v.  Jefferys,  Cr.  &  Ph.  138, 
and  Dillon  v.  Coppin,  4  My.  &  Cr.  647,  distinctly  overruling  the 
decision  of  Sir  E.  Sugden,  L.  C,  in  Ellis  v.  Nimmo,  1  L.  &  G.  t. 
Sugd.  333.  See  also  Evelyn  v.  Tempter,  2  Bro.  C.  C.  148;  Antro- 
bus  V.  Smith,  12  Ves.  39;  Holloway  v.  Headington,  8  Sim.  324; 
Joyce  V.  Hutton,  11  Ir.  Ch.  Rep.  123. 

It  has,  however,  always  been  held  that  parties  claiming  as  volun- 
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teer3  on  a  merely  meritorious  consideration,  could  not  enforce  an 
agreement  or  covenant  to  settle  as  against  creditors  of  a  purchaser 
from  the  settlor.  Finch  v.  Earl  of  Winchelsea,  1  P.  Wms.  277; 
Bolton  V.  Bolton,  3  Swanst,  414  n. ;  Garrard  v.  Lord  Lauderdale,  2 
K  &  M.  453,  454. 

A  party  entitled  to  property  under  an  imperfect  voluntary  settle- 
ment, may  by  the  outlay  of  money  upon  the  faith  of  the  gift  with 
the  knowledge  and  concurrence  of  the  settlor,  acquire  the  right  to 
be  considered  no  longer  a  volunteer  but  a  purchaser,  and  in  that 
capacity  he  will  be  able  to  call  for  a  conveyance  of  the  legal  estate. 
See  Dillwyn  v.  Llewellyn,  4  De  G.  F.  &  J.  517. 

As  a  rule  contracts  for  value  enforced  only  upon  the  application 
of  a  party  thereto,  and  if  so  enforced  carried  out  in  its  entirety  even 
in  favour  of  volunteers.} — We  have  already  seen  that  the  court  will 
not  at  the  instance  of  a  volunteer  enforce  an  incomplete  trust,  or  an 
agreement  or  covenant  to  create  one. 

It  is  clear,  moreover,  as  a  general  rule  that  the  court  will  not, 
Tipon  the  application  of  a  stranger  to  an  executory  contract,  as  dis- 
tinguished from  an  executed  trust,  although  taking  as  a 
[  *  329]  volunteer  a  *benefit  thereunder,  decree  specific  perform- 
ance of  such  contract  in  his  favour.  See  Colyear  v. 
Countess  of  Mulgrave,  2  Keen,  81,  98.  [A  contract  is  executory 
when  the  thing  agreed  has  not  been  done:  Fletcher  v.  Peck,  6 
Cranch,  87;  and  executed  when  the  thing  has  been  done:  Eobin- 
son  V.  Robinson,  44  Ala.  227;  Frazer  v.  Robinson,  42  Miss.  121.] 
There  a  father  having  four  natural  daughters  and  a  legitimate  son, 
entered  into  an  agreement  with  his  son,  evidenced  by  certain  deeds, 
whereby  the  father  covenanted  to  transfer  the  sum  of  20,000Z.  to  a 
trustee,  for  the  benefit  of  his  foar  natural  daughters,  and  the  son 
covenanted  to  pay  the  debts  of  his  father.  The  son  paid  some  of 
the  father's  debts,  and  before  the  covenant  on  the  part  of  the  father 
was  performed,  died,  having  by  his  will  given  the  whole  of  his 
property  to  his  father,  who  became  the  son's  personal  representa- 
tive. Upon  a  bill  being  filed  by  one  of  the  natural  daughters,  pray- 
ing to  have  the  agreement  executed  against  the  estates  of  the  father 
and  the  son,  a  demurrer  thereto  was  allowed  by  Lord  Langdale,  M. 
R.  "I  apprehend,"  said  his  Lordship,  "that  when  two  persons,  for 
valuable  consideration  between  themselves,  covenant  to  do  some 
act  for  the  benefit  of  a  mere  stranger,  that  stranger  has  not  a  right 
to  enforce  the  covenant  against  the  two,  although  each  one  might 
as  against  the  other.  The  misfortune  for  the  natural  daughters 
was  that  the  son  died  before  the  executory  agreements  were  carried 
into  effect."  See  also  Ex  parte  Williams,  Buck,  13;  Ex  parte 
Peele,  6  Ves.  602.  604;  In  re  D'Angibau,  15  Ch.  D.  242;  Hill  v. 
Gomme,  1  Beav.  540;  3  Sm.  &  G.  141;  Cramer  v.  Moore,  3  Sm.  & 
G.  141;  Joyce  v.  Hutton,  11  Ir.  Ch.  Rep.  123;  and  see  also  Crow 
V.  Rogers,  1  Str.  592;  Berkeley  v.  Hardy,  5  B.  &  C.  355;  Lord 
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Southampton  v.  Brown,  6  B.   &  C.  718;   Chesterfield,  &c.,    Colliery 
V.  Hawkins,  3  H.  &  C.  677. 

Upon  the  same  principle  where  A.  entered  into  a  contract  with  B. 
to  give  up  to  him  an  estate  which  had  been  the  subject  of  much  liti- 
gation, in  consideration  of  B.  undertaking  to  pay  to  the  solicitor  his 
costs  with  interest,  it  was  held  that  the  solicitor  (not  being  a  party 
to  the  contract,  and  being  so  far  as  it  was  concerned  a  volunteer  only), 
was  unable  to  enforce  snch  contract:  Moss  v.  Bainhrigge,  18  Beav. 
478,  482;  S.  C.  on  appeal,  6  De  G.  Mac.  &  G.  292. 

There  are,  however,  some  exceptions  to  this  rule. 

1-st.  The  court  would  enforce  a  contract  in  a  marriage  settlement 
at  the  instance  of  the  children  of  the  marriage,  bat  this  is  an  excep- 
tion from  the  rule  in  favour  of  those  who  are  specially  objects  of  the 
settlement:  In  re  D'Angihau,  15  Ch.  D.  242;  see  also  Prebble  v.  Bog- 
hurst,  1  Swanst.  309,  580)  and  who  are  termed  by  a  very  learned 
judge,  "  not  only  objects  of,  but  quasi  parties  to  it,"  per  Lord  Cot- 
tenham,  C,  in  Hill  v.  Gomme,  5  My.  &  C  254. 

[The  equity  to  a  settlement  is  the  privilege  of  the  wife  and  can  be 
enforced  only  by  her  or  it  may  be  waived  by  her.  The  children  can 
not  assert  the  right  themselves  but  when  it  has  been  made  it  will 
enure  to  the  benefit  of  the  children:  Bispham's  Eq.,  Sec.  113;  Perry 
on  Trusts,  Sec.  027. 

As  to  the  parties  against  whom  the  wife's  equity  to  a  settlement 
will  be  enforced,  see  Moore  v.  Moore,  14  B.  Mon.  259;  Page  v.  Estes, 
19  Pick.  269;  Udall  v.  Kenney,  3  Cowan,  591;  Bennett  v.  Dilling- 
ham, 2  Dana,  436;  Phillips  v.  Hassell,  10  Humph.  197;  Durr  u 
Bowyer,  2  McCord  Ch.  368.] 

2nd.  A  covenant  by  a  widow  on  *  her  second  marriage  to  [•*  330] 
convey  property  for  the  benefit  of  her  children  by  a  former 
marriage,  if  entered  into  in  pursuance  of  an  agreement  between  her 
and  her  intended  husband,  will  be  enforced  at  the  suit  of  those  chil- 
dren: Gale  V.  Gale,  6  Ch.  D.  144.  See  also  Newstead  v.  Searles,  1 
Atk.  265;  West.  Ch.  287;  Ithell  v.  Beane,  1  Ves.  215;  Chapman  v. 
Emery,  Cowp.  278,  280;  Clarke  y.  Wright,  6  H.  &  N.  849:  4  Cruise's 
Dig.  p.  443,  4th  ed.  Sed  vide  Price  v.  Jenkins,  4:  Ch.  D.  483;  S.  C. 
reversed  on  another  pointj  5  Ch.  D.  619. 

Whether  the  case  of  children  by  a  former  wife  provided  for  by  a 
husband  on  his  second  marriage  comes  within  the  same  consideration 
has  been  doubted.  See  Dart.  V.  &  P.  5th  ed.  894;  and  Price  v. 
Jenkins,  4  Ch.  D.  483,  in  which  case  the  question  arose  whether  the 
interest  taken  by  the  son  was  void  against  a  subsequent  purchaser 
under  27  Eliz.  c.  4. 

3rd.  It  seems  that  where  A.  as  trustee  for  B.  has  contracted  with 
D.  for  valuable  consideration  moving  from  B.  to  D.  to  receive  a  sum 
of  money  from  D.  in  trust  for  B.,  the  latter  can  proceed  against  D. 
on  a  contract  in  A.'s  name  upon  the  usual  indemnity  to  him,  or  even 
in  his  own  name.  See  Touche  v.  Metropolitan  Railway  Warehous- 
ing Co.,  6  L.  B.  Ch.  App.  671,  677.     See  also  Hook  v.  Kinnear,  3 
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Swanst.  417  d.     And  see  and  consider  Re  Empress  Engineering  Co., 
29  W.  E.  342. 

4tli.  Where  a  contract  has  been  entered  into  between  two  parties, 
under  which  the  status  of  a  third  person  not  a  party  to  the  contract 
may  be  altered,  it  may  give  him  a  right  to  enforce  it.  As  for  in- 
stance if  A.  agreed  with  B.  that  in  consideration  of  his  allowing  his 
son  D.  to  live  with  him,  he  would  maintain,  educate,  and  leave  him 
certain  property;  if  then  the  agreement  were  acted  upon,  so  as  to 
have  altered  the  status  of  D.,  and  that  by  the  act  of  A.  the  latter 
might  have  been  precluded  from  disputing  with  D.  his  liability  to 
perform  his  part  of  the  agreement,  that  being  a  new  equity  though 
arising  out  of  the  agreement:  See  Hill  v.  Gomme,  5  My  &  C.  250, 
255;  S.  C.  1  Beav.  540;  in  which  case,  however,  it  was  held  that  as 
the  contract  had  been  abandoned  by  the  contracting  parties,  so  that 
the  status  of  the  child  had  not  bieen  altered,  it  could  not  be  enforced 
by  the  child.     See  also  Lyons  v.  Blenkin,  Jac.  245. 

5th.  When  persons  who  are  within  the  consideration  of  the  mar- 
riage take  only  on  terms  which  admit  to  a  participation  with  others 
who  would  not  otherwise  be  within  the  consideration,  then,  not  the 
matrimonial  consideration,  but  the  consideration  of  the  mutual  con- 
tract extends  to  and  comprehends  them:  Mackie  v.  Herbertson,  9 
App.  Cas.  303. 

But  although  collaterals  may  not  be  able  to  enforce  the 
[  *  331  ]  trusts  *  of  a  marriage  settlement  when  executory,  the  trus- 
tees of  a  fund  in  the  case  of  an  executed  trust  cannot  part 
with  the  fund  as  against  such  collaterals,  though  volunteers  at  the 
instance  of  the  husband  and  wife,  and  although  all  other  trusts  may 
have  failed.  See  Paul  v.  Paul,  19  Ch.  D.  47,  48.  There,  by  mar- 
riage settlement,  money  in  the  funds  was  settled  upon  the  husband 
and  wife  successively  for  life,  afterwards  upon  the  children  of  the 
marriage,  and  if  there  were  no  children,  then  if  the  wife  should  die 
in  the  lifetime  of  her  husband  as  she  should  by  will  appoint,  and  in 
default  of  appointment  in  trust  for  the  next  of  kin  exclusive  of  the 
husband,  but  if  the  husband  should  die  in  the  lifetime  of  his  wife, 
then  in  default  of  children  for  her  absolutely.  There  were  no  chil- 
dren of  the  marriage,  and  it  was  admitted  that  there  was  no  possibility 
of  there  being  any.  Upon  the  application  of  the  wife,  and  with  the 
approbation  of  the  husband,  that  the  corpus  of  the  trust  funds  should 
be  applied  in  payment  of  the  debts  of  the  wife,  it  was  held  by  Fry, 
J.,  and  afterwards  by  the  Court  of  Appeal  (20  Ch.  D.  742),  revers- 
ing the  decision  of  Malins,  V.-C.  (reported  15  Ch.  D.  580),  that 
although  the  next  of  kin  were  mere  volunteers,  and  not  within  the 
marriage  consideration,  the  trusts  in  their  favour  could  not  be  re- 
voked. See  also  Heatley  v.  Thomas,  15  Ves.  596;  WoUaston  v.  Tribe, 
9  L.  B.  Eq.  44.  And  it  is  clear  that  if  a  trust  is  completely  declared 
the  Court  will  enforce  it  on  behalf  of  a  volunteer  though  not  a  party 
to  the  deed  creating  the  trust;  In  re  Flavell,  Murray  v.  Flavell,  25 
Ch.  D.  89,  102. 
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Where,  however,  a  party  to  the  agreemeBt  or  covenant,  being  a 
person  from  whom  a  consideration  moves,  applies  to  the  Court  to 
carry  it  into  effect,the  Court, which  will  not  ordinarily  decree  a  partial 
performance,  will  carry  it  into  effect  in  its  entirety,  even  in  favour 
of  volunteers.  Thus,  in  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  C.  451 ; 
in  a  marriage  settlement  which  comprised  only  the  property  of  tho 
wife,  it  was  agreed  between  the  intended  husband  and  wife,  and 
each  of  them  covenanted  with  the  trustees,  that  any  property  to 
which  the  wife  might  become  entitled  during  the  coverture,  should 
be  conveyed  to  such  uses  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  the  use  of  herself  for  life,  remainder 
to  the  use  of  her  husband  for  life,  remainder  totheuseof  tho  wife's 
children,  and  in  default  of  such  children  to  the  use  of  her  neice  Mary 
Lucas  and  her  heirs.  After  the  death  of  the  wife  without  issue 
and  without  having  exercised  her  power  of  appointment,  the  hus- 
band filed  a  bill  against  her  heir-at-law  praying  that  some 
real  estate  to  which  she  had  become  entitled  *  during  her  [  *  332  J 
life-time,  might  be  conveyed  to  his  uses  of  the  settlement. 
It  was  contended  on  behalf  of  the  heirs-at-lawof  the  wife,  that  as 
the  neice,  Mary  Lucas,  was  merely  a  volunteer,  the  decree  for  spe- 
cific performance  should  be  confined  to  the  life  estate  of  the  hus- 
band, and  not  extended  to  the  heirs  of  Mary  Lucas,  who  was  then 
dead.  It  was  held,  however,  by  Knight-Bruce,  V.-C,  that  the 
covenant  in  the  marriage  settlement  ought  to  be  carried  out  in  toto, 
and  that,  therefore,  not  only  the  limitation  to  the  husband  for  life, 
but  also  the  ultimate  limitation  to  Mary  Lucas  (though  a  stranger 
to  the  settlement),  and  her  heirs,  must  take  effect.  "The  surviving 
trustee  of  the  settlement,  or  his  representative,"  said  his  Honor, 
*'may  be  thought  to  be  a  trustee  of  the  covenant  both  of  the  hus- 
band and  of  the  heirs  of  Mary  Lucas.  If,  without  giving  the  hus- 
band, to  the  extent  of  his  life  interest,  the  benefit  of  the  covenant 
in  this  suit,  I  were  to  allow  the  covenant  to  be  made  the  subject  of 
an  action,  or  of  actions,  I  conceive  the  damages  recoverable  would 
be  upon  an  estimate  of  the  value  of  his  interest  and  theirs  also. 
Could  it  be  right  to  give  him  relief  in  equity,  by  way  of  specific- 
performance,  as  to  his  life  interest,  which  I  think  the  Coun  bound 
to  do,  and  leave  an  action  or  actions  to  be  brought  as  to  the  inter- 
est only  of  Miss  Lucas'  heirs?  It  seems  to  me  not.  These  con- 
siderations, however,  which  appear  to  deserve  attention,  are  not  all. 
I  apprehend  that  if  two  parties,  in  contemplation  of  a  marriage 
intended,  and  afterwards  had  between  them,  or  for  any  other  con- 
sideration between  themselves,  coming  under  the  description  of 
^^valuable"  have  entered  into  a  contract  together,  in  which  one  of 
the  stipulations  made  by  them  is  a  stipulation  solely  and  merely  for 
the  benefit  of  a  third  person,  that  third  person  being  even  a 
stranger  in  blood  to  each,  a  stranger  to  the  contract,  and  a  person 
from  whom  not  any  valuable  or  meritorious  consideration  moves,  or 
has  moved,  or  is  to  move,  it  cannot,  generally  speaking,  be  compe- 
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tent  to  one  party  to  the  contract,  or  to  those  representing  that  party 
in  estate,  to  say  to  the  other  party  to  the  contract,  'whatever  may 
be  your  wishes,  whether  you  assent,  or  dissent,  that  stipulation  shall 
;go  for  nothing,  or  shall  not  have  effect  given  to  it."  The  two  parties 
to  the  contract  having  made  the  stipulation  with  each  other,  mutual 
assent  must  generally  be  requisite  to  dissolve  that  which  by  mutual 
assent  was  created.  With  the  question  between  them  the  gratuitous- 
ness of  the  provision  towards  the  stranger,  as  far  as  the  stranger  is 
concerned,  seems  generally  to  have  little  or  nothing  to  do.     In  the 

present  case  the  settlement  was  the  joint  act  of  the  hus- 
[  *  333  ]  band  and  wife.     *  The  covenant  is   between  themselves 

as  well  as  with  the  trustees :  and  not  only  does  it  not  ap- 
pear that  either  he  or  she  ever  dissented  from  the  full  performance 
of  the  covenant,  or  objected  to  it,  but  the  husband's  bill  in  the  cause, 
and  the  argument  of  his  counsel  at  the  bar,  demand  its  unrestricted 
fulfilment."  On  appeal  that  decision  was  affirmed  by  Lord  Lynd- 
hurst,  L.  C.  See  S.  C,  1  Ph.  698.  [The  wife's  equity  to  a  settle- 
ment is  believed  to  exist  in  all  of  the  United  States  except  New 
Hampshire  and  North  Carolina,  it  has  also  been  recognized  in  the 
Federal  courts:  Andrews.  Jones,  10  Ala.  401;  Barron  v.  Barron, 
24  Vt.  375;  Chase  v.  Palmer,  25  Me.  342;  Ward  v.  Amory,  1  Cur- 
tis, 432;  Gardner  v.  Hooper,  3  Gray,  398;  Wiles  v.  Wiles,  3  Md.  1; 
Wilks  V.  Fitzpatrick,  1  Humph.  54;  James  v.  Gibbs,  P.  &  H.  277; 
Lassiter  y.  Dawson,  2  Dev.  Eq.  383;  Bees  v.  Waters,  9  Watts,  94; 
Lay  V,  Brown,  13  B.  Mon.  295.] 

Effect  of  BondSf  and  covenants  for  payment  of  money  to  volun- 
teers].— Where  a  voluntary  instrument,  although  effecting  no  trans- 
fer of  property,  creates  a  valid  legal  obligation,  equity  will  give 
effect  to  it.  Thus,  where  a  person  executes  a  bond  {Hall  v.  Palmer, 
3  Hare,  532),  or  even  a  promissory  note  (Datt'so?^  v.  ^earto?i,  3  Sm.  & 
Giff.  186;  Arthur  v.  Clai^J^on,  35  Beav.  458,  in  favour  of  a  volun- 
teer, he  may  prove  the  debt  against  the  assets  of  the  debtor;  but 
it  will  be  postponed  in  equity  to  debts  by  simple  contract:  Rams- 
den  V.  Jackson,  1  Atk.  294.  And  see  Watson  v.  Parker,  6  Beav, 
283;  Dening  v.  Ware,  22  Beav.  184;  Hales  v.  Cox,  32  Beav.  118. 
A  voluntary  bond,  however,  has  been  preferred  to  interest  upon 
debts  not  by  law  carrying  interest  payable  under  the  46th  order  of 
August,  1841;  (Consol.  Ord.  xlii.,  10)  Garrard  v.  Lord  Dinorhen,  5 
Hare,  213;)  and  also  to  legacies,  even  those  that  are  specific:  Patch 
V.  Shore,  2  Dr.  &  Sm.  589.  And  where  it  was  doubtful  whether  a 
bond  were  voluntary  or  for  valuable  consideration,  an  issue  has 
been  directed:  Hepworth  v.  Heslop,  6  Hare,  561.  [A  court  of 
equity  will  not  relieve  against  a  bond  on  the  mere  ground  that  it  is 
without  consideration  yet,  on  the  other  hand,  it  will  not  interfere 
with  its  special  remedies  such  as  to  aid  a  defective  conveyance  of 
land,  or  decree  specific  performance  of  a  covenant  to  convey,  where 
there  was  no  consideration  in  fact:  Leake  on  Contracts,  147, 
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608,   609;    Keffer  v.   Grayson,   76  Va.  519;    Downs  v.  Porter,  54 
Texas,  59;  Northern  Kansas  Town  Co.  v.  Oswald,  18  Kansas,  336.] 

But  an  assignee  for  value  of  an  equitable  interest  in  money  pay- 
able under  a  voluntary  bond  has  been  held  entitled  to  rank  as  a 
specialty  creditor  for  value  against  these  assets  of  the  obligor: 
Payne  v.  Mortimer,  4  De  G.  &  Jo.  447;  1  Giff.  118. 

"Where  a  person  without  consideration  covenants  to  pay  a  sum  of 
money,  if  the  covenant  is  complete,  and  the  Court  is  not  called  upon 
to  do  any  act  to  make  it  perfect,  it  will  give  effect  to  a  trust  de- 
clared upon  the  covenant.  Thus,  in  Clough  v.  Lambert,  10  Sim. 
174,  where  a  person,  by  a  voluntary  deed,  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  to  pay  an  annuity  to 
trustees,  upon  trust  for  his  wife  for  her  life.  Sir  Lancelot  Shad- 
icell,  V.-C,  was  of  opinion  that  the  covenant  might  be  enforced 
by  the  wife  against  the  executors  of  her  husband,  though  not  as 
against  his  creditors,  and  that  the  mere  intervention  of  a  trustee 
made  no  difference. 

And  in  the  event  of  the  trustees  refusing  or  declining  to  sue  on 
the  covenant,  equity  will  assist  the  cestui  que  trust,  by  enabling  him 
to  use  the  names  of  his  trustees  and  the  deed  at  law:  Fletcher  y. 
V.  Fletcher,  4  Hare,  67.  And  where  there  is  no  reason 
*  for  trying  the  case  at  law,  the  decree  in  equity  ought  to  [  *  334  ] 
be  for  the  payment  of  the  money  due  upon  the  admission 
of  the  assets  of  the  covenantor:'  Fletcher  v.  Fletcher,  4  Hare  67. 
See  also  Williamson  v.  Codrington,  1  Ves.  511;  Watso7i  v.  Parker, 
6  Beav.  283;  Lomas  v.  Wright,  2  My.  &  K.  769;  Alexanders. 
Brame,  19  Beav.  436;  Holes  v.  Cox,  32  Beav.  118;  Bonfield  v.  Ha^- 
sell,  lb.  217;  and  the  observations,  of  Sir  John  Romilly,  M.  R.,  in 
Bridge  v.  Bridge,  16  Beav.  321. 

And  where  a  person  has  entered  into  a  covenant  for  further  as- 
surance in  a  voluntary  settlement  the  court  will,  in  a  suit  to  ad- 
minister the  assets  of  the  settlor,  enforce  the  covenant  against  them 
without  recourse  to  a  court  of  law,  because  all  the  covenantee  re- 
quired was  damages,  and  those  damages  the  Court  of  Chancery 
could  in  such  a  case  estimate  and  give  better  than  a  court  of  law: 
Cox  V.  Baryiard,  8  Hare,  310;  see  however  Hervey  v.  Audland,  14 
Sim.  531;  Ward  v.  Audland,  16  M.  &  W.  862;  Aulton  v.  Atkins,  18 
C.  B.  249;  Patch  v.  Shore,  2  Dr.  &  Sm.  589;  11  W.  R.  (V.  C.  K.) 
142. 

Voluntary  deeds,  when  void  against  subsequent  purchasers.'] — A 
voluntary  conveyance  of  real  estate,  whether  freehold,  copyhold,  or 
leasehold,  unless  it  be  in  favour  of  a  charity  {Attorney-  General  v.  The 
Corporation  of  Newcastle,  5  Beav.  307, 12  C.  &  F.  402;  Doe  d.  Tunstill 
V.  BottHell,  5  B.  &  Ad.  131),  and  not  merely  conveyances  executed 
with  express  intent  to  defraud  {BurreVs  Case,  6  Rep,  72;  Gooch''s 
Case,  5  Lb.  60;  StandenY.  Bullock,  Moore,  605,  615;  Bridgm.  23), 
will,  under  27   Eliz.  c.  4,  be  held  fraudulent  and  void,  as   against 
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subsequent  purchasers,  legal  and  equitable  [Burton  v.  Vanheythuy- 
sen,  11  Hare,  126),  for  a  valuable  consideration  from  the  settlor,  in- 
cluding mortgagees,  both  legal  {Dophin  v.  Aylward,  4  L.  R.  Ho. 
Lo.  486;  Chapman  v.  Emery,  Cow  p.  280;  White  \.  Hussey,  Prec. 
Ch.  13;  Lister  v.  Turner,  5  Hare,  281;  Lloyd  v.  Attwood,  3  De  G. 
&  Jo.  614) ;  equitable  {Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614),  and 
by  deposit  of  title  deeds  {Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  172; 
Lister  v.  Turner,  5  Hare,  281),  sed  vide  contra  at  law  {Kerrison  v. 
Dorrien,  9  Bing.  76;  Holford  v.  Holford,  1  Ch.  Ca.  216),  and  les- 
sees {Doe  d.  Lewis  v.  Hopkins,  9  East,  70,  cited;  Goodright  v.  Moses, 
2  Wm.  Black,  1022),  except  lessees  without  fine  or  rent  {Upton  v. 
Basset,  Cro.  Eliz.  444)  also  against  a  grantee  in  consideration  of 
the  release  of  a  right  {Hill  v.  Bishop  of  Exeter,  2  Taunt.  69),  and 
parties  taking  under  settlements  for  valuable  consideration  {Wat- 
kins  V.  Steevens,  Nels.  160;  Doe  v.  Lewis,  11  C.  B.  1035),  whether 
they  were  made  in  consideration  of  an  intended  marriage, 
[  *  335  ]  {Douglasse  v.  Waad,  1  Ch.  Ca.  79),  *  or  being  post-nuptial, 
in  consideration  of  ante-nuptial  articles  Kirk  v.  Clark, 
Prec.  Ch.  275),  or  of  some  consideration  such  as  an  additional 
portion :  Brown  v.  Jones,  1  Atk.  190.  [Deeds  which  are  made  upon 
"  good"  consideration  only,  are  considered  as  merely  voluntary  and 
are  frequently  set  aside  in  avor  of  creditors  and  hond  fide  pur- 
chasers, 2  Bl.  Com.  297. 

In  each  of  the  States  there  is  in  practical  use  but  one  form  of 
deed,  requiring,  if  between  strangers  a  valuable  consideration: 
Fordv.  Ellingwood,  3  Met.  (Ky.)  359;  Blackerby  v.  Holton,  5 
Dana,  520;  Schnell  v.  Nell,  17  Ind.  29;  Kirkpatrick  v.  Taylor,  43 
111.  207;  Coggeshall  v.  Coggeshall,  2  Strob.  51.] 

A  purchase  will  be  valid  under  27  Eliz.  c  4,  even  ivith  notice  of  a 
voluntary  settlement,  though  it  is  founded  on  a  meritorious  consider- 
ation as  being  a  fair  provision  for  a  wife  and  children  ;  and  the  set- 
tlor will  not  be  restrained  from  selling  the  settled  estates  ;  but,  if 
the  trust  is  complete,  the  volunteers  will  be  entitled  to  the  execu- 
tion of  it  until  the  sale.  See  Pulvertoft  v.  Pulvertoft,  18  Ves.  84, 
91,  93  ;  Buckle  v.  Mitchell,  18  Ves.  100;  Metcalfe  v.  Pulvertoft,  1  V. 
&  B.  180;  Willatts  v.  Busby,  5  Beav.  193;  Stackpoole  v.  Stackpoole, 
4  D.  &  W.  320;  Clarke  v.  Wright,  6  H.  &  N.  849.  And  as  this  title 
is  complete  against  all  except  purchasers  for  value,  they  can  set  aside 
prior  voidable  conveyances  :  Dickinson  v.  Burrell,  35  Beav.  257;  1 
L.  K  Eq.  337. 

A  mortgage  executed  without  agreement  and  without  knowledge 
of  the  mortgagee  to  secure  sums  antecedently  lent  without  any 
agreement  for  security,  is  voluntary,  and  is  fraudulent  under  27 
Eliz.  c.  4  against  a  subsequent  bona  fide  mortgagee  :  Cracknall  v. 
Janson,  11  Ch.  D.  1. 

A  voluntary  conveyance,  however,  will  be  defeated  by  a  convey- 
ance or  settlement  for  value  to  the  extent  only  necessary  to  give 
efPect  to  the  conveyance  or  settlement  for  value  :  Croker  v.  Martin, 
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I  Bligh,  N.  S.,  573;  1  D.  &  C.  15.  See  also  Dolphin  v.  Aylward, 
4  L.  R.  Ho.  Lo.  480. 

But  it  cannot  be  defeated  by  a  subsequent  judgment  creditor,  who 
is  not  a  purchaser  and  who  can  only  have  resort  against  such  inter- 
est, if  any,  as  remained  in  the  settlor  by  virtue  of,  or  unaffected  by, 
the  voluntary  settlement :  Ih.  See  also  Beavan  v.  Lord  Oxford^  6 
De  G.  Mac.  &  G.  507. 

The  husband  of  a  volunteer  cannot  be  treated  on  his  marriage  as 
a  purchaser  under  the  statute  {Collins  v.  Burton,  5  Jur.  N.  S.  952), 
reversed  on  other  points  {lb.  1113  ;  4  De  G.  &  J.  612;  Doe  v.  Leiois, 

II  C.  B.  1039).  Nor  is  a  person  claiming  under  a  postnuptial  set- 
tlement, unless  it  were  made  in  pursuance  of  articles  entered  into 
before  marriage  {Martin  v.  Seamore,  1  Ch.  Ca.  170),  and  also  pro- 
vided that  these  articles  are  of  a  binding  character  :  Doe  v.  Bowe,  4 
Bing.  N.  C.  737.     And  see  Trowell  v.  Shenton,  8  Ch.  D.  318. 

A  bona  fide  settlement,  although  voluntary,  cannot  be  defeated  by 
the  conveyance  for  value  of  the  heir  or  devisee  of  the  settlor.  See 
Letcis  V.  BeeSy  3  K.  &  J.  132;  Barker  v.  Carter,  4  Hare,  409;  Doe  v. 
Lewis,  11  C.  B.  1035;  Doe  d.  Neivman  v.  Busham,  17  Q.  B.  721; 
overruling  Jones,  Lessee  of  Moffett,  v.  Whittaker,  Longfield 
*  &  Townsend's  Ir.  Exch.  Rep.  141.  [  *  336  ] 

But  where  the  sale  is  effected  by  a  mortgagee  under  a 
power  contained  in  a  mortgage  deed  prior  in  date  to  the  voluntary 
settlement,  it  will  not  have  the  same  effect  as  a  sale  by  the  voluntary 
settlor  himself,  and  the  volunteer  has  been  held  entitled  to  the  pro- 
ceeds of  the  sale  after  the  deduction  of  what  was  due  to  the  mort- 
gagee :  In  re  Walhampton  Estate,  26  Ch.  D.  391. 

A  deed,  apparently  voluntary,  may  be  supported  by  collateral  evi- 
dence, showing  it  to  be  a  contract  for  value  :  Bott  v.  Todhunter,  2 
Coll.  76.  And  see  Ford  v.  Stuart,  15  Beav.  493;  Harman  v.  Bich- 
ards,  10  Hare,  81 ;  Kelson  v.  Kelson,  10  Hare,  385;  Townend  v.  To- 
ker,  1  L.  R.  Ch.  App.  446;  Gale  v.  Williamson,  8  M.  &  W.  405; 
Mullins  V.  Guilfoyle,  2  L.  R.  Ir.  95.  [Parol  evidence  is  admissible 
to  show  the  real  consideration  of  a  deed  or  contract  though  different 
from  that  expressed:  Holmes'  Appeal,  79  Pa.  St.  279;  Hebbard  v. 
Haughian,  70  N.  Y.  54;  Burnham  v.  Dorr,  72  Me.  198;  Eaton  v. 
Eaton,  35  N.  J.  L.  290.] 

And  the  onus  of  proving  some  valuable  consideration  falls  upon 
the  person  sustaining  the  deed  :  Kelson  v.  Kelson,  10  Hare,  388;  17 
Jur.  129. 

A  conveyance,  moreover,  which  may  in  its  creation,  being  volun- 
tary, be  fraudulent  and  void  as  against  a  purchaser,  may  yet  become 
valid  by  matter  ex  post  facto  as  when  the  volunteer  has  before  the 
subsequent  sale  conveyed  the  settled  property  in  consideration  of 
marriage,  or  for  other  valuable  consideration  :  Brodgers  v.  Langham, 
Sid.  133;  Smartle  v.  Williams,  3  Lev.  387;  Neivporfs  Case,  Skinn. 
423;  Kirk  v.  Clark,  Prec.  Ch.  275;  Brown  v.  Carter,  5  Ves.  863; 
Barr  v.  Eliason,  1  East,  95;  George  v.  Milbanke,  9  Ves.  190,  192; 
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Payne  v.  Mortimer,  1  Giff.  118;  4  De  G.  &  Jo.  447;  Meggison  v. 
Foster,  2  Y.  &  C.  C.  C.  336;  Guardian  Assurance  Company  v.  Vis- 
count Avonmore,  6  I.  R.  Eq.  391. 

The  settlor  himself  cannot  come  into  a  Court  of  equity  to  enforce 
the  specific  performance  of  a  contract  for  the  sale  of  the  estate  en- 
tered into  by  him  after  the  settlement  (Smith  v.  Garland,  2  Mer. 
123;  Joh7ison  v.  Legard,  T.  &  R.  294;  Clarke  v.  Willott,  7  L.  R. 
Exch.  313);  except  as  against  a  purchaser  willing  to  complete  upon 
a  good  title  being  shown  {Peter  v.  Nicolls,  11  L.  R.  Eq.  391);  and 
where  a  purchaser  has  paid  a  deposit  on  the  purchase  money,  he 
can,  on  refusing  to  accept  the  title,  sue  for  the  deposit :  Clarke  \. 
Willott,  7  L.  R.  Exch.  313. 

A  purchaser,  however,  from  the  settlor  can  enforce  specific  per- 
formance of  the  contract :  Currie  v.  Nind,  1  My.  &  C.  17 ;  Baking 
V.  Whimper,  26  Beav.  568;  Rosher  v.  Williams,  20  L.  R.  Eq.  210; 
Trowell  v.  Shenton,  8  Ch.  D.  318. 

A  subsequent  purchaser  can  recover  the  land  against  volunteers 
by  action  as  he  formerly  could  by  ejectment  {Doe  v.  James,  16  East, 
212),  and  he  may  also  do  so  to  complete  his  purchase  or 
[  *  337  ]  mortgage  and  set  aside  the  *  voluntary  deed,  and  to  such 
action  the  volunteer  would  be  a  proper  party  {Townend 
V.  Toker,  1  L.  R.  Ch.  App.  446).  A  purchaser  or  mortgagee,  how- 
ever, has  been  refused  relief  in  a  suit  instituted  by  himself  and 
the  settlor  as  co-plaintiffs  :  Bill  v.  Cureton,  2  My.  &  K.  503.  It 
has,  moreover,  never  been  held  that  a  purchaser  for  value  could  take 
proceedings  in  equity  to  have  a  voluntary  deed  delivered  up  to  be 
cancelled  :  per  Lord  Romilly,  M.R.,  in  De  Hoghton  v.  Money,  1  L. 
R  Eq.  159. 

A  volunteer  in  his  defence  to  proceedings  taken  against  him  by 
an  alleged  purchaser  for  value  may  show  inadequacy  of  consider- 
ation as  amounting  to  evidence  that  it  was  not  a  bona  fide  convey- 
ance, but  colourable  to  get  rid  of  the  settlement:  Doe  v.  James,  16 
East,  213.  The  declarations,  moreover,  of  the  mortgagor  having 
parted  with  his  interest  by  the  settlement,  are  not  admissible  after 
his  death  to  prove  payment  of  the  mortgage  money  against  parties 
claiming  under  the  settlement;  Doe  v.  'Webber,  1  Aid.  &  Ell.  733; 
and  see  Lalor  v.  Lalor,  4  L.  R.  Ir.  351 ;  lb.  678. 

Where  a  voluntary  settlement  of  land  is  avoided  by  a  subsequent 
sale  by  the  settlor  for  valuable  consideration,  the  volunteers  have 
no  equity  against  the  purchase-money  payable  to  the  settlor  {Pul- 
vertoft  V.  Pulvertoft,  16  Ves.  84;  Daking  v.  Whimper,  26  Beav.  568; 
Townend  v.  Toker,  1  L.  R.  Ch.  App.  446,  460;  overruling  Leach  v. 
Dene,  1  L.  R.  Ch.  App.  461,  n. ) ;  nor  are  they  entitled  to  it  when 
the  voluntary  settlement  has  been  revoked  by  the  settlor  under  a 
power  therein  contained:  Evelyn  v.  Templar,  2  Bro.  C.  C.  148. 

With  regard  to  what  will  .  be  considered  a  voluntary  settlement 
may  be  mentioned,  a  conveyance  in  trust  to  sell  and   pay  creditors 
not  parties  or  privy  to  the  deed  ( Wallwyn  v.  Coutts,  3  Mer.  707, 
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and  cases  cited  ante^  p.  303).  K  post  nuptial  settlement  upon  wife, 
husband,  or  family  {Evelyn  v.  Templar,  2  Bro.  C.  C.  148;  Doe  v. 
Rae,  0  Sco.  525;  Currie  v.  Nind,  1  My.  &  Cr.  17;  Doey.  Bottriell, 
5  B.  &  Ad.  131),  unless  it  be  made  in  pursuance  of  a  binding  ante- 
nuptial agreement  {Griffin  v.  Stanhope,  Cro.  Jac.  454;  Randall  v. 
Morgan,  12  Ves.  74;  Ex  parte  Hall,  1  V.  &  B.  112;  Battersbee  v. 
Farrington,  1  Swanst,  106),  will  be  voluntary.  And  it  will  also  be 
80  if  made  in  pursuance  of  a  mere  parol  agreement  {Spurgeon  v. 
Collier,  1  Ed  55;  or  if  in  the  case  of  an  agreement  in  writing,  en- 
tered into  by  an  infant  before  marriage,  a  settlement  executed  sub- 
sequently, after  he  came  of  age,  cannot  be  considered  as  a  ratifica- 
tion of  the  agreement,  by  reason  of  there  being  no  reference  therein 
to  the  agreement,  and  the  property  being  settled  in  a  different  way: 
Troivellv.  Shenton,  8  Ch.  D.  318. 

*A  postnuptial  settlement,  however,  between  a  husband  [  *  338  ] 
and  wife,  is  for  value  if  there  is  a  bargain  that  either  one 
or  the  other  should  give  up  something.  [Marriage  is  a  valuable 
consideration,  therefore  executory  agreement,  made  in  contempla- 
tion of  marriage,  will  be  enforced  if  the  marriage  actually  takes 
place:  Gough  v.  Crane,  3  Md.  Ch.  119;  Crane u  Gough,4Md.  316; 
Duval  V.  Getting,  Gill,  38;  Hale  v.  Lamb,  2  Ed.  271.]  And  it  has 
been  settled  that  if  husband  and  wife,  each  of  them  having  interests, 
no  matter  how  much,  or  of  what  degree,  or  of  what  quality,  come  to 
an  agreement  which  is  afterwards  embodied  in  a  settlement,  that  is 
a  bargain  between  husband  and  wife  which  is  not  a  transaction 
without  valuable  consideration,  and  consequently  is  not  void  against 
a  subsequent  purchaser  or  mortgagee.  See^aZZv.  Bumf ord,  Free. 
Ch.  113;  Clerh  v.  Nettleship,  2  Lev.  148;  Brown  v.  Jones,  1  Atk. 
190;  Stileman  v.  Ashdown,  2  Atk.  479;  Ramsden  v.  Hylton,  2  Ves. 
808;  Parker  v.  Carter,  4  Hare,  409;  HarmanY.  Richards,  10  Hare, 
81;  Carter  y.  Hind,  22  L.  T.  116;  4  Hare,  400,  409;  Whitbread  v. 
Smith,  3  De  G.  Mac.  &  G.  727,  740;  Hewison  v.  Negus,  16  Beav. 
600;  17  Jur.  567;  Turnley  v.  Hooper,  3  Sm.  &  G.  349;  Atkinson 
V.  Smith,  3  De  G.  &  Jo.  186;  Teasdale  v.  Braithwaite,  4  Ch.  D.  85; 
5  Ch.  D.  630.  And  see  In  re  Foster  and  Lister,  6  Ch.  D.  87; 
Lynch  v.  Lynch,  2  L.  R.  Ir.  501;  disapproving  of  Butterfield  v. 
Heath,  15  Beav.  408;  and  commenting  on  In  re  Goodright  d. 
Humphreys  v.  Moses,  2  Wm.  Black,  1019;  Currie  v.  Nind,  1  My.  & 
Cr.  17. 

When  the  concurrence  both  of  the  husband  and  wife  is  necessary 
to  a  postnuptial  settlement,  the  consent  of  each  to  the  alteration 
made  thereby  constitutes  a  valuable  consideration;  Parker  v.  Car- 
ter, 4  Hare,  400,  409;  In  re  Foster  and  Lister,  6  Ch.  D.  89.  But 
this  is  not  the  case  where  the  husband  joins  in  a  settlement  of 
property  of  which  the  wife  is  the  sole  and  absolute  owner,  as  being 
settled  to  her  separate  use :  Shurmur  v.  Sedgwick,  24  Ch.  D.  597. 
[The  tendency  in  the  United  States  is  to  sustain  and  carry  into 
effect  an  executory  trust  in  favor  of  a  wife  or  child  founded  upon  a 
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meritorious  consideration  if  the  instrument  is  under  seal:  Perry 
on  Trusts,  Sec.  109;  Mclntyre  v.  Hughes,  4  Bibb,  186;  Bright  v. 
Bright,  8  B.  Mon.  194;  Thompson  v.  Thompson,  2  How.  (Miss.) 
737;  Harris  v.  Haines,  6  Md.  435.] 

The  concurrence  also  of  a  tenant  in  tail  in  remainder,  in  disen- 
tailing an  estate,  would,  it  seems,  be  ample  consideration  for  a  set- 
tlement thereof,  even  as  against  a  purchaser:  Myddleton  v.  Lord 
Kenyon,  2  Ves.  Jun.  391;  Doe  v.  Rolfe,  8  Ad.  &  Ell.  650;  Tarleton 
V.  Liddell,  17  Q.  B.  390. 

A  mere  voluntary  deed  of  settlement  of  the  husband's  property 
on  the  separation  of  husband  and  wife,  would  not  be  binding  as 
against  his  creditors  (Fitzer  v.  Fitzer,  2  Atk.  511;  Clough  v.  Lam- 
bert, 10  Sim.  174),  or  against  subsequent  purchasers  or  mortgagees 
( Cowx  V.  Foster,  1  J.  &  H.  30)  of  the  husband. 

A  covenant,  however,  by  the  trustees  to  indemnify  the  husband 
against  the  wife's  debts  (Stephens  v.  Olive,  2  Bro.  O.  C.  90;  Wor- 
rall  V.  Jacob,  3  Mer,  256),  or  a  relinquishment  of  her  claim  to  ali- 
mony (Hobbs  V.  Hull,  1  Cox,  445),  and  perhaps  a 
[  *  339  ]  *compromi  se  of  a  suit  (Jodrell  v.  t/ocZreZ/,  9  Bea v.  45; 
Wilson  V.  Wilson,  1  Ho.  Lo.  Ca.  538),  would  constitute  a 
valuable  consideration  as  against  creditors,  purchasers,  or  mort- 
gagees. A  settlement,  moreover,  founded  upon  a  compromise  of 
doubtful  rights  would  be  considered  as  executed  for  value.  See 
Stapilton  v.  Stapilton,  1  Atk.  2;  vol.  ii.,  post:  Heap  y.  Tonge,  9 
Hare,  90;  Harman  v.  Richards,  10  Hare,  81;  Stone  v.  Godfrey,  5 
De  G.  Mac.  &  G.76. 

The  Courts,  moreover,  considering  the  law  under  the  statute  27 
Eliz.  c.  4,  by  which  a  person  can  indirectly  get  rid  of  a  settlement, 
to  be  unsatisfactory,  have  held  that  a  small  and  inadequate  con- 
sideration is  sufficient  to  support  such  a  settlement. 

The  result,  in  effect,  of  the  authorities  appears  to  be  that  if  upon 
the  occasion  of  executing  that  which  is  called  a  voluntary  settle- 
ment— that  is,  a  deed  which  is  not  induced  by  marriage  or  any 
marriage  considerations,  or  the  actual  sale  of  property,  if  between  a 
father  and  son,  husband  and  wife,  parent  and  child,  in  any  way 
whatever — an  instrument  is  executed  which  ordinarily  is  called  a 
voluntary  settlement,  and  it  turns  out  that,  instead  of  being  purely 
voluntary,  any  consideration  whatever  was  paid  or  given,  or  any 
benefit  rendered  to  the  grantor,  the  Court  will  anxiously  lay  hold  of 
any  circumstances  constituting  a  consideration  moving  from  the 
grantee  to  the  grantor  to  take  a  case  out  of  the  category  of  volun- 
tary settlements:  per  Malins,  V.-C,  20  L.  K.  Eq.  218.  Thus,  a 
covenant  by  the  grantee  of  an  estate  to  indemnify  the  grantor  from 
a  mortgage,  except  the  payment  of  interest  during  her  life  (  Toivn- 
end  V.  Toker,  1  L.  B.  Ch.  App.  446);  a  covenant  by  the  grantee  of 
farming  property  to  pay  all  the  debts  "in  connection  with  the 
farm,"  although  there  were  other  debts  (In  re  Johnson,  20  Ch.  D. 
389);  a  provision  by  a  stranger  for  payment  of  the  settlor's  debts 
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(Ford  V.  Stuart,  15Beav.  493),  or  evea  an  advance  by  a  stranger 
upon  the  security  of  a  promissory  note  to  pay  the  interest  of  a  mort- 
gage on  the  estate  put  into  settlement  then  in  arrear,  and  other 
debts  of  tde  settlor  (Bayspoole  v.  Collins,  6  L.  R.  Ch.  App.  228); 
an  agreement  acted  upon  by  the  grantee  in  consideration  of  the 
settlement  to  remove  to  a  larger  house,  and  take  the  grantor  to  live 
with  him,  thereby  incurring  considerable  expense  ( Toivnend  v. 
Toker,  1  L.  R.  Ch.  App.  446;  and  see  Doe  v.  James,  XQ  East,  212); 
have  been  held  to  render  a  settlement  otherwise  voluntary  one  for 
valuable  consideration.  See  also  Thompson  v.  Webster,  4  De  G.  & 
J.  600;  Ford  v.  Stuart,  15  iteav.  493;  Eoe  v.  Mitton,  2  Wils. 
350. 

It  has  been  recently  held  that  *  a  settlement  of  a  lease-  [  *340  ] 
hold  property  is  not  a  voluntary  conveyance  under  27  Eliz. 
c.  4,  upon  the  ground  that  the  assignment  of  leasehold  property  to 
which  liability  is  attached  is  in  itself  a  conveyance  for  valuable  con- 
sideration: Price  V.  Jenkins,  5  Ch.  D.  619;  Anon.,  cited  5  Ch.  D. 
620;  Ex  parte  Doble,26  W.  R.  407;  and  consider  Eosher  \.  Wil- 
liams, 20  L.  R.  Eq.  210. 

The  case,  however,  of  Price  v.  Jenkins,  5  Ch.  D.  619,  although  de- 
cided under  27  Eliz.  c.  4,  has  been  held  not  to  be  applicable  to  cases 
under  13  Eliz.  c.  5  {In  re  Ridler,  Ridler  v.  Ridler,  22  Ch.  D.  74) ;  and 
although  it  has  not  been  expressly  reversed,  its  authority  has  been 
shaken  by  the  observations  of  Sir  G.  Jessel,  M.  R.,  in  Ex  parte  Hill- 
man,  10  Ch.  D.  22. 

It  has,  moreover,  been  held  that  a  voluntary  conveyance  of  free- 
holds cannot  be  converted  into  a  conveyance  for  valuable  considera- 
tion by  an  assignment  of  leaseholds  in  the  same  deed:  In  re  Marsh 
and  Earl  Granville,  24  Ch.  D.  11,  25,  26;  Gardiner  v.  Gardiner,  12 
I.  C.  L.  R.  565;  Lee  v.  Matthews,  6  L.  R.  Ir.  530;  Hamilton  v.  Mol- 
loy,  5  L.  R.  Ir.  339. 

A  mere  covenant,  however,  by  the  grantee  in  a  deed  conveying  the 
whole  real  estate  of  the  grantor,  and  otherwise  voluntary,  that  the 
grantee  would  under  certain  circumstances  build  a  house  on  part  of 
the  estate  conveyed  within  a  limited  time,  but  without  any  shifting 
clause  or  provision  for  defeasance  in  case  of  non-performance  of 
the  covenant,  will  raise  no  consideration  affecting  the  voluntary 
character  of  the  settlement:  Rosher  y.  Williams,  20  L.  R.  Eq.  210. 

Marriage  itself  is  a  sufficient  consideration  for  an  antenuptial 
settlement,  upon  the  husband,  wife,  and  issue  of  the  marriage: 
Nairne  v.  Prowse,  6  Ves.  752;  G'Gormon  v.  Comyn,  2  S.  &  L.  147; 
Brown  v.  Jones,  1  Atk.  190;  Ex  parte  McBurnie,  1  De  G.  Mac.  & 
G.  441.  [Perry  on  Trusts,  Sec.  107.]  But  the  marriage  consider- 
ation will  not  extend  to  limitations  to  collaterals  so  as  to  support 
them  agaiast  a  subsequent  sale  to  a  bona  fide  purchaser  (Sutton  v. 
Chetwynd,  3  Mer.  249 ;  Heap  v.  Tonge,  9  Hare,  ]  04 ;  Jenkins  v. 
Kemish,'H.Sird.  395;  White  y.  Stringer,  2  Lev.  105;  Osgood  v.  Strode, 
2  P.  Wms.  245;  Ball  v.  Burnford,  Prec.  Ch.  113;  Reeves  v.  Reeves, 
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9  Mad.  132;  Hart  v.  Middlehurst,  3  Atk.  371;  Johnson  v.  Legard,  3 
Madd.  283;  Cottrell  v.  Homer,  13  Sim.  506;  Stacpoole  v.  Stacpoole, 
2  C.  &  L.  489;  Kekewich  v.  Manning,  1  De  G.  Mac.  &  G.  176; 
Massy  v.  Travers^  10  Ir.  C.  L.  459;  Re  Cullin's  Estate,  14  Ir.  Ch. 
506;  Smith  v.  Cherrill,  4  L.  E,  Eq.  390);  unless,  as  we  shall  here- 
after see,  there  is  some  other  consideration,  irrespec- 
[*341  ]  tive  of  the  marriage,  imported  to  support  *  them:  Ford  v. 
Stuart,  15  Beav.  493—499. 

Where  the  settlement  on  the  marriage  of  husband  and  wife  is 
made  by  the  assistance  of  a  third  party,  a  limitation  to  collaterals 
will  be  for  value.  In  the  case,  for  instance,  of  a  father  tenant  for 
life,  with  remainder  to  his  son  in  tail,  they  may  agree  upon  the 
marriage  of  the  son  to  settle,  not  only  upon  his  issue,  but  upon  the 
brothers  and  uncle3  of  that  son,  and  the  question  would  be,  whether 
they,  though  not  within  the  consideration  of  the  marriage  are  not 
within  the  contract  between  the  father  and  the  son,  both  having  a 
rigbt  to  insist  upon  a  provident  provision  for  uncles,  brothers,  sis- 
ters, and  other  relatives,  and  to  say  to  each  other,  "I  will  not  agree 
unless  you  will  settle" :  the  Court  has  held  such  a  claim  not  to  be 
that  of  a  mere  volunteer,  but  as  falling  within  the  range  of  the 
consideration:  per  Lord  Eldon,  C,  in  Pulvertoft  v.  Pulvertoft,  18 
Ves.  92. 

And  limitations  of  a  widow's  estate  in  her  marriage  settlement, 
on  a  second  marriage  in  favour  of  her  children  by  a  former  mar- 
riage, will  also  be  valid  against  purchasers,  especially  where  there 
are  reciprocal  considerations,  both  on  the  part  of  the  husband  and 
wife,  by  provisions  made  for  the  issue  of  the  second  marriage: 
Newstead  v.  Searles,  1  Atk.  265 ;  and  see  King  v.  Cotton,  2  P.  Wms. 
674;  Doe  v.  Lewis,  11  C.  B.  1035;  and  the  same  considerations 
would  apply  to  the  issue  of  a  second  marriage  or  to  collaterals 
{Jenkins  v.  Keymis,  Lev.  150,  237;  Osgood  v.  Strode,  2  P.  Wms.  256.) 

And  the  substitution,  by  the  mother  of  the  husband,  of  a  security 
for  an  annuity  on  the  whole  of  the  estate  for  a  security  on  a  part 
thereof,  has  been  held  a  sufficient  consideration  for  limitations  in 
the  son's  marriage  settlement  in  favour  of  his  younger  brothers: 
Roe  V.  Mitten,  2  Wils.  356;  but  see  Doe  v.  Rolfe,  8  Ad.  &  Ell.  650; 
and  observations  by  Lord  St.  Leonards,  Sug.  V.  &  P.  716,  n.,  14th 
ed.  So  limitations  in  favour  of  the  issue  male  of  a  subsequent 
marriage,  interposed  between  limitations  in  favour  of  sons  and 
daughters  of  the  marriage,  have  been  held  valid:  Clayton  v.  Earl 
of  Wilton,  3  Madd.  302^"  n. ;  In  re  Sheridan's  Estate,  1  L.  K.  Ir.  54. 

It  may  here  be  mentioned  that  a  deed  apparently  for  valuable 
consideration,  as  in  the  case  of  a  secret  mortgage  to  secure  a  debt 
without  the  knowledge  or  any  pressure  on  the  part  of  the  mortga- 
gee, and  retained  by  the  mortgagor  for  his  own  purposes,  may  be 
void  under  the  statute  against  a  subsequent  mortgagee:  Cracknall 
V.  Janson,  11  Ch.  D.  1;  and  see  Lloyd  v.  Attwood,  3  De  G.  &  Jo. 
614;  Perry  Herrick  Y.  Attwood,  25  Beav.  205;  2  De  G.  &  Jo.  21. 
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For  Forms  of  Decrees  setting  aside  voluntary  convey- 
ances under  *  27  Eliz.  c.  4,  see  2  Seton  on  Decrees,  1374,   [  *  342  ] 
4th  ed. 

Chattels  personal  do  not  come  within  the  statute  27  Eliz.  c.  4;  a 
voluntary  settlement,  therefore,  of  chattels  personal  cannot  be  de- 
feated by  a  subsequent  sale:  Sloane  v.  Cadogan,  2  Sug.  V.  &  P., 
App.  XXIV.  ed.  11;  Hill  v.  Cureton,  2  My.  &  K,  502;  Watson  y. 
Parker,  10  Jur.  (N.  S).  577;  Jones  v.  Croucher,  IS.&S.  315. 

Voluntary  deeds^  when  void  against  creditors,] — By  the  statute  13 
Eliz.  c.  5  (made  perpetual  by  29  Eliz.  c.  5),  a  voluntary  settlement 
of  real  or  personal  estate,  liable  to  be  taken  in  execution,  will  be 
void,  and  may  be  set  aside  by  a  creditor  of  the  settlor  upon  his 
showing  an  intent  on  the  part  of  the  settlor  to  delay,  hinder,  or  de- 
fraud creditors,  with  an  exception  in  favour  of  conveyances  made 
upon  good  consideration  and  bona  fide  to  persons  without  notice  of 
the  intended  fraud:  Sect.  6.  [If  the  settlor  has  reserved  to  revoke 
the  settlement,  or  to  charge  it  with  his  debts  he  can  do  nothing  to 
impair  the  rights  of  those  in  remainder:  Beal  v.  Warren,  2  Gray, 
447;  Aubuchon  v.  Bender,  44  Mo.  560;  Dean  r.  Adler,  30  Md.  M7.] 

The  statute,  however,  did  not  apply  to  things  which  could  not  bo 
taken  in  execution,  such  as  stock  (Dundas  v.  Dutens,  1  Yes.  Jun. 
196),  a  bond  {Sims  v.  Thomas,  12  Ad.  &  Ell.  536),  or  any  other 
chose  in  action  (Norcutt  v.  Dodd,  Cr.  &  Ph.  100).  Copyholds 
{Matthews  v.  Feaver,  1  Cox,  278),  unless  from  their  particular  ten- 
ure or  special  custom  they  were  liable  to  debts  {Ih.  280):  a  volun- 
tary a«8ignment  therefore  of  such  things  was  valid  against  cred- 
itors. 

But  under  the  statute  of  13  Eliz.  c.  5,  taken  in  connection  with 
the  Insolvent  Debtors  Act  (7  Geo.  4,  c.  57),  such  an  assignment 
was  void  as  against  creditors  {Norcutt  v.  Dodd,  Cr.  &  Ph.  100, 102), 
because  under  the  Insolvent  Debtors  Acts  all  the  debtor's  property 
became  liable  to  his  debts:  Ih.  103. 

And  the  result  was  the  same  in  connection  with  the  assignor's 
death  {lb.  102),  because,  after  his  death,  his  creditors  might  reach 
his  personal  property  of  whatever  kind:  Ih. 

And  now  cash,  banknotes,  stock,  and  all  such  choses  in  action, 
by  virtue  of  1  &  2  Vict.  c.  110,  s.  12,  may  be  taken  in  execution, 
and  come  within  the  statute  13  Eliz.  c.  5:  Ban^acky.  M^Culloch,  3  K. 
&  J.  110;  and  see  Stokoe  v.  Cowan,  29  Beav.  637,  where  an  assign 
ment  of  a  policy  on  his  life  by  a  person  in  extremis  was  set  aside  as 
fraudulent  against  his  creditors:  Laivv.  The  Indisputable  Life  Policy 
Company,  1  K.  &  J.  223;  Rohson  v.  M'Greight,  25  Beav.  272.  And 
property  which  cannot  be  taken  in  execution  under  1  &  2  Vict.  c. 
110,  is  in  bankruptcy  brought  within  13  Eliz.  c.  5:  1  Sm.  L.  Ca. 
38,  39,  8th  ed.  And  copyholds  also,  which  can  now  be  taken  in 
execution:  76. 

The  intent  to  delay,  hinder,  *  or  defraud  creditors  may  [  *  343  ] 
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bo  actual  and  express  (Spirett  v.  Willows,  3  Dy  G.  Jo.  &  Sm. 
293),  or  it  may  be  inferred  in  different  ways,  as,  for  instance, 
by  the  creditor  showing  that  the  settlor  was  indebted  to  the  extent 
of  insolvency,  or  even  that  he  was  largely  indebted  at  the  time  of 
making  the  settlement,  and  soon  afterwards  became  insolvent: 
Fletcher  v.  Sedley,  2  Yem.  490,  and  note:  Taylor  v.  Jones,  2  Atk. 
600;  Townsend  Y.Westacott,  2  Beav.  340;  Skarf  \.  Soiilby,  1  Mac. 
&  G.  364;  Jenkyn  v.  Vaughan,  3  Drew.  419;  ReMagawley^s  Ti^st, 

5  De  G.  &  Sm.  1;  Holmes  v.  Penney,  3  K.  &  J.  90;  Barton  v.  Van- 
heythuysen,  11  Hare,  126;  French  v.  French,  6  De  G.  Mac.  &  G. 
95;  Clemments  v.  Eccles,  11  Ir.  Eq.  Rep.  229;  Neale  v.  Day,  7  W. 
R.  (V.-C.  W.)  45;  Christy  v.  Courtenay,  26  Beav.  140;  Fenhall  v. 
Ehvin,  1  Sm.  &  Giff.  2^8;  Acraman  v.  Corbett,  1  J.  &  H.  410;  Elsey 
V.  Cox,  26  Beav.  95;  Thompson  v.  Webster,  4  Drew.  628;  4  De  G. 

6  Jo.  600;  7  Jur.  (N.  S.)  Ho.  Lo.  531;  Murphy  v.  Abraha7n,  15  Ir. 
Ch.  Rep.  371;  Graham  v.  O'Keeffe,  16  Ir.  Ch.  Rep.  1;  Crossley  y: 
Elworthy,  12  L.  R.  Eq.  158;  Cornish  v.  Clark,  14  L.  R.  Eq.  184; 
Taylor  v.  Coenen,  1  Ch.  D.  636.  [It  is  the  fraudulent  intent  which 
invalidates  such  a  gift :  Mosely  v.  Gainer,  10  Texas,  393 ;  Poagne  v. 
Boyce,  6  J.  J.  Marsh,  70;  Haymaker's  Appeal,  3  P.  F.  Smith,  306; 
Florence  Sewing  Machine  Co.  v.  Ziegler,  58  Ala.  221;  Root  v.  Rey- 
nolds, 32  Vt.  139. 

A  conveyance  in  fraud  of  creditors  is  void  only  as  against  those 
who  may  be  injured  thereby:  Sexton  v.  AVheaton,  1  Am.  Lead.  Cas. 
45;  Chappin  v.  Pease,  10  Conn.  69;  Bouslough  v.  Bouslough,  18  P. 
F.  Smith,  495;  Burtch  v.  Elliott,  3  Ind.  99.] 

There  may,  however,  be  an  exception  to  this  rule,  where  a  man  is 
perfectly  solvent  one  year  and  insolvent  the  next;  as,  for  instance, 
where  there  has  been  some  unexpected  loss  or  something  which  could 
not  have  been  reasonably  reckoned  upon  when  the  settlement  was 
executed:  per  Malins,  V.-C,  in  Crossley  v.  Elworthy,  12  L.  R.  Eq. 
167.  , 

Where,  however,  after  deducting  the  property  which  was  the  sub- 
ject of  the  settlement,  sufficient  available  assets  were  not  left  for  pay- 
ment of  the  settlor's  debts  (Freeman  v.  Pope,  5  L.  R.  Ch.  App.  538, 
541),  d,  fortiori,  if  by  putting  everything  into  settlement,  the  effect 
was  to  render  the  settlor  absolutely  insolvent,  and  to  deprive  him  of 
the  means  of  paying  his  debts  (Smith  v.  Cherrill,  4  L.  R.  Eq.  390, 
396;  Freeman  v.  Pope,  5  L.  R.  Ch.  App.  538;  9  L.  R.  Eq.  206),  the 
settlement  will  be  void  against  creditors,  because  in  such  cases  the 
intention  to  defeat,  hinder  or  delay  them  within  the  meaning  of  the 
statute  would  necessarily  be  inferred.  See  the  remaiks  in  the  last 
two  cases  on  Spirett  v.  Willows,  3  De  G.  Jo.  &  Sm.  293. 

The  mere  fact  that  the  settlor  owed  some  debts  is  not  sufficient  to 
render  the  deed  void  (Skarf  v.  Soulby,  1  Mac.  &  G.  364) ;  nor  is  it 
necessary  to  prove  that  when  he  executed  the  deed  he  was  in  a  state 
of  absolute  insolvency  (Townsend  \.  Westacott,  2  Beav.  340;  4  Beav. 
58). 
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[A  voluntary  conveyance  is  good  as  against  subsequent  creditors 
unless  made  with  the  fraudulent  intention  of  defeating  their  claims: 
Harlan  v.  Maglaughlin,  9  Norris,  297;  Snyder  v.  Christ,  3  "Wright, 
499;  Mattingly  v.  Nye,  8  Wallace,  370;  Salmon  v.  Bennett,  1  Conn. 
525.] 

In  the  absence,  moreover,  of  actual  intent  to  defraud 
creditors,  a  voluntary  settlement  made  by  a  *  settlor  in  em-  [  *  344  ] 
barrassed  circumstances,  but  having  property  not  included 
in  the  settlement  ample  for  the  payment  of  debts  owing  by  him  at  the 
time  of  making  it,  may  be  supported  against  creditors,  although 
debts  due  at  the  date  of  the  settlement  may  to  a  considerable  amount 
remain  unpaid:  Kent  v.  Riley,  14  L.  R.  Eq.  190. 

Where  there  is  an  actual  intent  to  delay  and  hinder  creditors,  it 
is  immaterial  whether,  when  the  settlement  was  executed,  the  settlor 
was  indebted  or  not  indebted;  as,  for  instance,  where  a  person  settles 
all  his  present  and  future  property  ( Ware  v.  Gardner,  7  L.  R.  Eq. 
317,  321;  SpireH  v.  Willows,  3  De  G.  Jo.  &  Sm.  293;  Taylor  v. 
Coenen,  1  Ch.  D.  641) ;  and  in  the  case  of  a  trader  engaged  in  trade 
it  is  immaterial  that  the  settlement  is  of  a  trilling  amount  compared 
with  the  extent  of  his  business:   Tayloi"  v.  Coenen,  1  Ch.  D.  641. 

[Any  person  may  make  a  gift  which  bears  but  an  insignificant  pro- 
portion to  his  estate,  and  if  his  remaining  property  is  ample  to  dis- 
charge his  debts,  the  transaction  cannot  be  impeached:  2  Kent's 
Com.  441,  and  notes.  The  true  rules  appear  to  be  "  that  if  the  donor 
has  at  the  time,  the  pecuuiary  ability  to  withdraw  the  amount  of  his 
donation  from  his  estate  without  the  least  hazard  to  his  creditors, 
the  gift  will  be  valid:"     Snell's  Eq.  64.] 

There  is  a  dictum  of  Lord  Westbury  to  the  effect  that,  "  if  the  debt 
of  the  creditor  by  whom  the  voluntary  settlement  is  impeached  ex- 
isted at  the  date  of  the  settlement,  and  it  is  shown  that  the  remedy 
of  the  creditor  is  defeated  or  delayed  by  the  existence  of  the  settle- 
ment, it  is  immaterial  whether  the  debtor  was  or  was  not  solvent 
after  making  the  settlement:"  Spirett  v.  Willows,  3  DeG.  Jo.  &Sm. 
302.  This  dictum,  however,  has  been  disapproved  of  by  Lord  Hath- 
erley,  C,  as  being  expressed  in  probably  too  large  terms:  see,  Free- 
man v.  Pope,  5  L.  R.  Ch.  App.  543. 

Although  at  law  it  was  held  otherwise  {Oswald  v.  Thompson,  2  Ex. 
215;  sed  vide  Graham  v.  Furher,  14  C.  B.  410),  inequity  an  assign- 
ment was  void  when  made  with  the  intent  to  hinder  and  defeat /w/wre 
creditors  (Tarback  v.  Marbury,  2  Vern.  510;  St.  Amand  v.  Lady 
Jersey,  1  Com.  255;  Hunyerford  v.  Earle,  2  Vern.  261;  Stilema^iY. 
Ashdown,  2  Atk.  484;  Warey.  Gardner,  7  L.  R.  Eq.  317),  and  where 
a  voluntary  deed  is  set  aside  under  the  statute,  creditors  subsequent 
and  antecedent  to  the  deed  are  let  in  together:  Barton  v.  Vanhey- 
thuysen,  11  Hare,  126,  133;  Strong  v.  Strong,  18  Beav.  408. 

If  there  be  a  creditor  whose  debt  was  incurred  subsequently  to  the 
voluntary  deed,  and  there  is  also  at  the  time  of  filing  the  bill  an  un- 
paid creditor  whose  debt  was  incurred  prior  to  the  deed,  the  subse- 
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quent  creditor  has  exactly  the  same  right  to  commence  an  action 
as  the  prior  creditor  has:  Jejikyn  v.  Vaughan,  3  Drew.  419;  Free- 
man V.  Pope,  9  L.  E.  Eq.  206;  5  L.  E.  Ch.  App.  538. 

But  if  a  subsequent  creditor  files  a  bill,  and  it  can  be  shown  that 
the  person  who  executed  the  deed,  though  indebted  at  the  time  he 
made  it,  has  since  paid  every  debt,  it  is  very  difficult  to  say  that  he 
executed  the  settlement  with  an  intention  to  defeat  or 
[  *  345  ]  *  delay  creditors,  since  his  subsequent  payment  shows  that 
he  had  not  such  an  intention:  per  Kindersley,  V.-C,  in 
Jenkyn  v.  Vaughan,  3  Drew.  425. 

A  voluntary  settlement  moreover  may  be  executed  under  such 
circumstances,  as  to  make  it  void  as  against  subsequent  creditors, 
although  all  antecedent  creditors  may  have  been  paid  {Richardson 
V.  Smallwood,  Jac.  559;  Holmes  v.  Penney,  3  K.  &  J.  90,  99),  where, 
for  instance,  it  has  been  executed  in  order  to  defeat  the  plaintiff  in 
an  action  {Kidney  \.  Caussmaker,  12  Ves.  138;  Barling  y.  Bishopp^ 
29  Beav.  417) ;  so  where  the  settlor,  being  solvent  at  the  time,  but, 
having  contracted  a  considerable  debt,  which  would  fall  due  in  the 
course  of  a  few  weeks,  made  a  voluntary  settlement  by  which  he  with- 
drew a  large  portion  of  his  property  from  the  payment  of  his  debts, 
after  which  he  collected  his  assets  and  (apparently  in  the  most  reck- 
less and  profligate  maner)  spent  them,  thus  depriving  the  expectant 
creditor  of  the  means  of  being  paid  {Freeman  v.  Pope,  5  L.  E.  Ch, 
App.  538);  so  likewise  w^here  a  man  made  a  voluntary  settlement 
in  contemplation  of  his  going  into  trade,  especially  if  it  be  of  a 
hazardous  character  {Mackay  v.  Douglas,  14  L.  E.  Eq.  106),  or  one 
about  which  he  knew  nothing  {Ex  parte  Russell,  19  Ch.  D.  588); 
and  in  such  cases  the  onus  would  lie  upon  the  settlor  of  showing 
that  he  was  in  a  position  to  make  a  settlement  {Mackay  v,  Douglas, 
14  L.  E.  Eq.  106),  if,  indeed,  it  would  not  be  void  independently  of 
the  question  whether  he  was  solvent  at  the  date  thereof  {Ex  parte 
Russell,  19  Ch.  D.  588).  It  is,  however,  always  difficult  to  impeach 
successfully  a  deed  as  being  fraudulent  against  future  creditors  if 
it  is  admitted  there  is  no  intention  to  defraud  present  creditors 
{Smith  V.  Tatton,  6  L.  E.  Ir.  32,  44). 

The  statute  is  applicable  where  the  debts  were  contracted  by  the 
person  deceased  from  whom  the  settlor  derived  the  property,  hence 
a  fraudulent  conveyance  may  be  made  by  an  executor  and  by  an 
heir  of  the  property  which  they  have  taken  in  such  characters  re- 
spectively: Apharry  v.  Boddingham,  Cro.  El.  350;  Gooch^s  Case, 
5  Eep.  60;  Richardson  v.  Horton,  7  Beav.  112. 

A  voluntary  deed  executed,  pendente  lite,  for  the  purpose  of  de- 
feating any  process  in  the  nature  of  execution,  will  be  set  aside  in 
equity  {Blenkinsopp  v.  Blenkinsopp,  12  Beav.  568,  1  De  G.  Mac.  & 
G.  495),  or  where  a  man  knows  that  a  decision  is  about  to  be  pro- 
nounced against  him:  Barling  v.  Bishop,  29  Beav.  417;  Reese  River 
[Silver  Mining  Company  v.  Atwell,  7  L.  E.  Eq.  347.  Secus  it  seems 
"where  a  man  makes  such  conveyance  bona  fide  for  the  payment  of 
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some  creditors,  and  not  as  a  contrivance  for  his  own  per- 
*  sonal  benefit,  even  although  the  deed  should  contain  a  [  *  346  ] 
stipulation  that  the  debtor  should  remain  in  possession  of 
the  property  for  six  months,  but  not  so  as  to  let  in  any  execution 
or  sequesti-ation,  and  in  case  any  such  should  be  enforced  his  pos- 
session should  cease:  Alton  v.  Harrison,  4  L.  R.  Ch.  App.  022. 

An  antenuptial  settlement  by  a  man  indebted  at  the  time,  even 
although  the  wife  is  aware  of  it,  will  not  render  the  settlement  void 
as  against  creditors  {Campion  \.  Cotton,  17  Ves.  263,  271;  Ex  parte 
McBurnie,  1  Be  G.  Mac.  &  G.  441;  Hardey  v.  Green,  12  Beav.  182). 
But  where  the  wife  is  aware  that  the  settlement  is  in  effect  a  scheme 
to  defeat  creditors,  as,  for  instance,  where  a  man  deeply  embar- 
rassed marries  a  woman  with  whom  he  has  previously  cohabited, 
settling  all  his  property  upon  her,  she  knowing  the  state  of  his 
affairs  {Columbine  v.  Penhall,  1  Sm.  &  G.  228;  Bulmer  v.  Hunter, 
8  L.  R.  Eq.  46),  or  that  he  has  committed  acts  of  bankruptcy 
{Fraser  v.  Thompson,  4  De  G.  &  Jo.  659,  reversing  S.  C  1  Giff. 
49),  the  settlement  will  be  void  as  against  his  creditors.  It  seems, 
however,  that  it  must  be  clear  that  the  wife  was  privy  to  the  fraud 
of  the  husband:  Ex  parte  Rutherford,  17  Ves.  269,  cited;  Mont. 
293,  cited;  Ex  parte  Mayor,  Mont.  292. 

An  antenuptial  settlement,  so  far  as  relates  to  limitations  to 
collaterals,  is  in  general  voluntary  (see  ante,  p.  340),  and  there- 
fore, within  the  statute  of  13  Eliz.  c.  5,  void  as  against  creditors. 
[The  extent  to  which  a  man  has  the  power  to  make  a  voluntary 
disposition  of  his  property,  is  frequently  called  into  question  in  the 
cases  of  settlements  made  by  a  husband  upon  his  wife. 

The  gift  must  be  reasonable ,  and  bear  a  just  and  fair  proportion 
to  the  actual  amount  of  his  property:  Wickes  v.  Clark,  8  Paige, 
151;  Mellon  v.  Mulvey,  8  G.  E.  Green,  198;  Penna.  Salt  Manf.  Co. 
V.  Nell,  4  P.  F.  Smith,  9;  Thompson  v.  Thompson,  1  Norris,  378; 
Morris  v.  Ziegler,  21  P.  F.  Smith,  450.  A  man  cannot  strip  him- 
self of  all,  or  the  greater  part  of  his  means  for  the  purpose  of 
making  a  gift  to  his  wife.]  See  Smith  v.  ChenHll,  4  L.  K.  Eq.  390, 
where  a  settlement  made  by  a  lady  on  her  marriage  was,  so  far  as 
it  was  made  in  favour  of  collaterals,  set  aside  to  the  extent  of  debts 
owing  by  her  at  the  time  of  her  marriage. 

A  covenant  moreover  in  a  marriage  settlement  by  a  trader, 
though  then  solvent,  to  settle  all  his  acquired  property  was  held, 
independently  of  the  91st  section  of  the  Bankruptcy  Act,  1869,  to 
be  void  as  against  creditors:  Ex  parte  Bolland,  In  re  Clint,  17  L. 
R.  Eq.  115.  See  also  Higinbotham  v.  Holme,  19  Yes.  88;  Lester  v. 
Garland,  5  Sim.  205. 

Appointments,  moreover,  under  an  antenuptial  settlement,  where 
there  appears  to  be  an  intent  to  defeat  creditors,  will  be  invalid 
{Acraman  v.  Corbett,  1  J.  &  H.  410) ;  and  the  result  is  the  same 
when  the  appointment  is  under  a  settlement  made  between  a  father 
and  son:  Bey f us  v.  Bullock,  7  L.  R.  Eq.  391. 
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A  postnuptial  settlement  by  a  settlor,  if  insolvent  at  the  time, 
though  in  pursuance  of  a  verbal  contract  before  marriage,  is  void 
against  his  creditors  {Warden  v.  Jones,  23  Beav.  487;  2  De  G.  & 
Jo.  76),  overruling  Barkworth  v.  Young,  4  Drew.  1;  and 
[*347]  see  Trowelly.  Shenton,  8  Ch.  D.  324;  but  *  where  there  is 
some  valuable  consideration,  such  as  the  payment  of  the 
debts  of  the  settlor,  though  he  concealed  one  (Holmes  v.  Penney, 
3  K.  &  J.  90,  99),  or  a  loan  to  pay  off  other  debts  {Thompson  v. 
Webster,  4  Drew.  628;  4  De  G.  &  Jo.  600;  7  Jur.  N.  S.  (H.  L.) 
531),  the  settlement  will  not  be  void. 

A  merely  meritorious  consideration,  such  as  a  debt  for  advances 
by  a  parent,  barred  by  the  Statute  of  Limitations,  is  not  sufficient 
to  support  a  postnuptial  settlement  against  creditors:  Pennhall 
V.  Elwin  1  Sm.  &  G.  258. 

And  where  a  man,  though  not  indebted,  by  postnuptial  settle- 
ment, settles  property  in  such  a  way  that  it  shall  go  to  others,  rather 
than  to  his  creditors,  it  will  be  fraudulent  within  the  statute.  See 
In  re  Pearson,  Ex  parte  Stephens,  3  Ch.  D.  807.  Where  a  man  in 
1858  not  then  engaged  in  trade,  and  who  owed  no  debts,  made  a 
post-nuptial  settlement  of  lOOOZ.  in  trust  for  life  himself  for  deter- 
minable on  bankruptcy,  remainder  to  his  wife  for  her  separate  estate 
for  life,  remainder  in  trust  for  the  children  of  his  marriage  with  an 
ultimate  trust  for  himself.  In  1873  he  for  the  first  time  engaged  in 
trade.  In  1875  he  was  adjudicated  bankrupt.  It  was  held  by  Bacon, 
V.  C,  that  the  settlement  was  void  in  toto  as  against  the  trustee  in 
bankruptcy. 

A  mere  deed  of  separation  whereby  the  husband  grants  an  an- 
nuity to  trustees  for  his  wife's  benefit  has  been  held  under  the 
statute  void  against  creditors:  Clough  v.  Lambert,  10  Sim.  174; 
Frampton  v.  Frampton,  4  Beav.  287,  295;  Cowx  v.  Foster,  1  J.  & 
H.  30. 

But  it  seems  that  such  deed  would  be  valid  if  supported  by 
valuable  consideration  such  as  a  compromise  of  a  suit,  or  covenant 
on  the  part  of  the  trustees  to  indemnify  the  husband  against  the 
wife's  debts  (see  ante,  p.  338). 

A  settlement  apparently  voluntary,  may,  however,  be  supported 
as  against  creditors  by  proof  of  consideration  aliunde,  as,  for  in- 
stance, that  a  son  made  a  settlement  on  his  children  in  considera- 
tion of  a  loan  from  his  mother  (  Thompson  v.  Webster,  4  Drew.  628 ; 
Wakefield  v.  Gibbon,  1  Giff.  401;  Gale  v.  Williamson,  8.  M.  &  W. 
405);  the  proof,  however,  of  the  consideration  must  be  clear  {Gra- 
hain  V.  G'Keefe,  16  Ir.  Ch.  1) ;  and  in  order  to  discourage  the  manu- 
facture of  considerations,  no  costs  in  such  cases  will  be  allowed: 
Thompson  v.  Webster,  4  Drew.  628. 

A  trust  deed  executed  by  a  man  who  is  insolvent  for  the  benefit  of 

all  his  creditors  equally  is  not  void  within  the  statute  13  Eliz.  c.  5: 

[No  creditor  is  allowed  to  obtain  a  secret  advantage  over  another 

and  any  agreements  tending  to  produce   such  an  advantage  are 

406 


ELLISON  ^J.  ELLISON.  *348 

fraudulent  and  will  be  declared  void:  Loucheina  Bros'  Appeal,  17 
P.  F.  Smith,  49;  Dougherty  v.  Savage,  28  Conn.  146;  Lawrence  -y. 
Clark,  86  N.  Y.  158;  Case  v.  Gerish,  15  Pick.  49;  Mann  v.  Dar- 
lington, 3  Harris  (Pa.),  310.]  Evans  v.  Jones^  3  H.  &  C.  423;  Janes 
V.  Whitbread,  11  C.  B.  406;  Wolverhampon,  &c.  Co.  v.  Marston^  1 
H.  &  N.  148;  Lee  v.  Green,  6  De  G.  Mac.  &  G.  155;  Hick- 
man *v.  Co^,18C.B.  617;  3C.B.  (N.S.)523;  8Ho.  Lo.  [*348] 
Ca.  268;  9  C.  B.  (N.  S.)  47. 

A  trust  deed  moreover,  for  such  of  the  creditors  as  come  in  and 
execute  the  deed  will  be  valid  as  to  each  creditor  who  assents 
{Harland  v.  BinkSj  15  Q.  B.  713);  or  if  the  assignment  be  made  to 
a  creditor  and  communicated  to  him,  it  will  be  valid  as  to  him  with- 
out his  assent;  Siggers  v.  Evans,  5  Ell.  &  Bl.  367. 

Where,  however,  in  *a  trnst  deed  there  are  provisions  tending  to 
defeat,  delay,  or  hinder  creditors,  as,  for  instance,  providing  that 
the  trustees  may  carry  on  the  business  of  the  debtor  as  they  think 
fit,  irrespective  of  the  wishes  of  the  creditors,  and  that  any  creditor, 
before  getting  a  dividend,  must  indemnify  the  trustees  (Spencer  v. 
Slater,  4  Q.  B.  D.  13) ;  or  if  it  authorises  the  creditors  to  carry  on  the 
business  of  the  debtor  upon  such  terms  that  the  creditors  wonld 
become  partners  in  such  business  (Owen  v.  Body,  5  Ad.  &  Ell.  28); 
the  deed  will  be  invalid  as  against  the  creditors;  secus,  where  the 
power  to  carry  on  the  business  is  confined  to  the  mere  purpose  of 
winding  it  up;  Hickman  v.  Cox,  18  C.  B.  617;  3  C.  B.  (N.  S.); 
523;  8  Ho.  Ca.  268;  9  C.  B.  (N.  S.)  47;  Janes  v.  Whitbread,  11 
C.  B.  406;  Coates  v.  Williams,  7  Exch.  205. 

As  money  or  banknotes  could  not,  previous  to  1  &  2  Vict.  c.  110, 
be  taken  in  execution,  it  seems  that  a  purchase  in  the  name  of 
a  wife  or  child  would  not,  prior  to  the  passing  of  that  Act,  be  in- 
valid under  13  Eliz.  c.  5  (Proctor  v.  Warren,  Sel.  Ch.  Ca.  78; 
Fletcher  v.  Sedley,  2  Vern.  490;  Glaister  v.  Hewer,  8  Ves.  199;  Drew 
V.  Martin,  2  H.  «fe  M.  130). 

Since  the  passing  of  the  previous  Act  such  purchase  has  been  de- 
cided to  be  invalid  within  the  latter  (Barton  v.  Vanheythuysen,  11 
Hare,  126,  133).  Gifts,  moreover,  in  money  or  banknotes  by  a 
father  to  his  children,  the  effect  of  which  would  be  to  defeat  or 
delay  his  creditors,  will  now  be  invalid  (French  v.  French,  6  DeG, 
Mac  &  G.  95;  Sims  v.  Thomas,  12  Ad.  &  E.  536;  Christy  v.  Courte- 
nay,  13  Beav.  96);  and  in  a  recent  case  where  a  debtor,  in  a  weak 
state  of  mind  and  body,  distributed  the  whole  of  his  property,  con- 
sisting of  chattels,  money  in  the  bank,  and  secured  upon  mortgage 
among  his  children,  although  this  was  partly  in  consideration  of 
annuities  for  his  life,  partly  by  voluntary  settlement,  and  partly  by 
voluntary  gifts,  the  transaction  was  held  by  Lord  Romilly,  M.  R. ; 
void  as  against  creditors  under  13  Eliz.  c.  5,  his  Lordship  being 
satisfied  upon  the  evidence  that  the  children  were  aware  at  the  time 
that  the  creditors'  claims  would  be  defeated,  though  it  did  not  ap- 
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pear  that  the  debtor  had  any  such  intention:  Cornish  v. 
[  *349  ]  Clark,  14  L.  E.  Eq.  184.  So  an  annuity  or  bond  *  given 
to  secure  an  annuity  for  the  wife  of  the  settlor  has  been 
held  void  as  against  creditors  under  the  statute  (French  v.  French. 
6  De  G.  Mac.  &  G.  95;  Hue  v.  French,  26  L.  J.  Ch.  317);  and  in 
Neale  v.  Day,  4  Jur.  (N.  S. )  1225,  where  D.  assigned  his  business, 
goodwill,  and  office  furniture  to  W.,  in  consideration  of  cash  and 
a  bond  given  by  W.  to  K.  as  trustee,  for  securing  payment  of  an 
annuity  of  lOOl,  to  H.,  the  wife  of  D.,  for  her  separate  use,  and  af- 
ter her  death  to  D.,  with  provisions  for  commuting  at  any  time, 
it  was  held  that  the  bond  was  frauduletit  and  void  against  cred- 
itors.    See  2  Seton,  Dec.   1370,  Form  4,  4th  ed. 

A  creditor  under  a  voluntary  post-obit  bond,  is  as  much  entitled 
to  the  benefit  of  the  statute  of  13  Eliz.  c.  5,  a*s  any  other  creditor. 
Where,  therefore,  a  testator,  having  executed  a  voluntary  post-obit 
bond  for  securing  an  annuity  of  100/.  to  his  daughter-in-law  for  her 
life,  afterwards  made  a  voluntary  settlement,  from  and  after  his  de- 
cease, in  favour  of  his  widow  and  child,  comprising  all  his  property 
(except  about  300Z. ),  and  before  his  death  acquired  only  about 
1000/.  more,  it  was  held  by  Sir  G.  M.  Giffard,  V.-C,  that  the  settle- 
ment was  void  under  the  statute  as  against  the  bond  creditor: 
Adames  v.  Hallett,  6  L.  R.  Eq.  468. 

A  creditor,  however,  may  by  his  concurrence  with  or  acquiescence 
in  a  deed  voidable  under  13  Eliz.  c.  5,  preclude  himself  and  his  rep- 
resentatives from  impeaching  such  deed  (Olliver  v.  King,  8  De  Gr. 
Mac.  &  G.  110),  especially  if  he  has  been  a  party  with  the  donees 
to  instruments  and  transactions  proceeding  on  the  assumption  of  its 
validity:  lb.  And  an  inquiry  may  be  directed  whether  any  and 
which  of  the  creditors  of  the  settlor  had  acquiesced  in  a  voluntary 
deed:  Freeman  v.  Pope,  9  L.  R.  Eq.  212. 

It  may  be  here  mentioned  that  a  purchaser  from  a  volunteer 
under  a  deed  void  by  the  statute  of  13  Eliz.  c.  5,  will  be  preferred 
to  the  general  creditors  of  the  settlor  having  no  specific  charge: 
George  v.  Milbanke,  9  Ves.  190. 

Any  creditor  may  commence  an  action  to  set  aside  a  settlement 
under  13  Eliz.  c.  5,  and  it  will  not  be  affected  by  the  subsequert  in- 
solvency of  the  settlor  (Goldsmith  v.  Russell,  5  De  G.  Mac.  &  G. 
547),  and  it  ought  to  be  on  behalf  of  all  the  creditors  of  the  debtor: 
Reese  Silver  Mining  Company  v.  Atwell,  7  L.  R.  Eq.  347.  [In 
Shulze's  Appeal,  1  Barr,  251;  Tomb's  Appeal,  9  Barr,  61;  and 
Fowler's  Appeal,  6  Norris,  456,  the  proposition  was  set  forth  that 
proceedings  to  avoid  a  fraudulent  transfer  will  enure  to  the  benefit 
only  of  those  who  institute  them — not  to  the  advantage  of  other 
creditors.] 

On  the  bankruptcy  of  the  settlor  the  trustees  in  his  bankruptcy 
are  the  proper  parties  to  commence  such  action:  Colliiis  v.  Burton, 
4  De  G.  &  Jo.  612;  Goldsmith  v.  Russell,  5  De  G.  Mac.  &  G.  547; 
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Butcher  v.   Harrison,  4  B.  &  Ad.  129;    Doe  v.    Ball,  11   M.    & 
W.  531. 

Where  in  an  administration  action  a  voluntary  deed 
was  held  *  void  as  against  creditors,  and  the  trustees  paid  [  *  350  ] 
the  whole  fund  (which  was  the  total  amount  of  the  as- 
sets) into  Court,  it  was  held  that  the  costs  of  the  action  were  pay- 
able out  of  such  part  of  the  fund  as  was  equal  to  the  amount  of  the 
debts,  and  that  the  balance  due  to  the  trustees  was  payable  to  them : 
In  re  Turner's  Estate,  W.  N.  16,  August,  1884,  p.  191. 

The  cases  as  to  the  effect  of  delay  on  proceedings  to  set  aside  on 
equitable  grounds  a  deed  which  was  good  at  law,  do  not  apply  where 
there  is  a  legal  right  to  have  a  deed  set  aside  under  13  Eliz.  c.  5, 
as  fraudulent  against  creditors:  In  re  Maddever,  Three  Toivns  Bank- 
ing Co.  V.  Maddever,  W.  N.,  1884,  p.  178;  27  Ch.  D.  523. 

It  seems  that  in  order  to  enable  a  creditor  of  a  living  debtor  to 
set  aside  a  fraudulent  conveyance  under  the  13  Eliz.  c.  5,  it  is  not 
necessary  that  the  creditor  should  have  any  lien  or  charging  order 
on  the  property  comprised  in  the  conveyance,  but  in  the  absence  of 
such  lien,  the  Court  will  not  apply  the  property  in  satisfaction  of 
the  creditor's  claim:  Beese  Silver  Mining  Company  v.  Atwell,  7  L. 
R.  Eq.  347.  [In  America  the  fraudulent  disposition  of  property  by 
a  debtor  during  his  life  may  be  impeached  after  his  death  by  any  of 
his  creditors:    Story's  Eq.  Juris.  Sec.  375,  376.] 

If  subsequently  to  the  execution  of  a  settlement  of  chattels  fraudu- 
lent against  creditors  the  settlor  mortgages  all  his  personal  estate, 
upon  the  settlement  being  declaimed  void,  the  chattels  therein  com- 
prised do  not  vest  in  the  mortgagee,  who  can  only  come  in  as  a 
general  creditor:  Barton  v.  Vanheythuysen,  11  Hare,  126;  Lister 
V.  Turner,  5  Hare,  281. 

The  statute  13  Eliz.  c.  5,  s.  3,  enacts  that  every  party  to  a  fraudu- 
lent conveyance  "  shall  incur  the  penalty  and  forfeiture  of  one 
year's  value  of  the  said  land,"  "  and  the  whole  of  the  value  of  the 
said  goods,"  and  *'  also  being  thereof  lawfully  convicted,  shall  sufier 
imprisonment  for  one  half-year  without  bail  or  mainprise;  "  and 
with  respect  to  this  enactment,  it  has  been  held  that  a  defendant 
may  refuse  to  answer  interrogatories  which  would  render  him  liable 
thereunder:   Wich  v.  Parker,  22  Beav.  59. 

In  the  recent  case,  however,  of  Bunn  v.  Bunn,  4  De  G.  Jo.  &  Sm. 
316,  where  the  defendants  objected  to  make  the  usual  affidavit  as  to 
documents,  on  the  ground  that  the  discovery  would  expose  them  to 
pains  and  penalties  under  13  Eliz.  c.  5,  the  Lords  Justices  of  the 
Court  of  Appeal,  affirming  the  decision  of  Sir  John  Stuart,  V.-C, 
held  that  the  discovery  must  be  made. 

There  is  a  similar  clause  in  27  Eliz.  c.  4.     See  sect.  3. 

Where  a  settlor  has  assigned  property  with  the  view  of  defeating 
his  creditors,  he  may,  upon  abandoning  such  an  intention  with  a 
view  of  carrying  out  an  arrangement  with  his  creditors,  recover 
such    property  from  the   assignee  who  has  given   no  considera- 
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[*  351  ]  tion  for  it:  Symes  v.  *  Hughes,  9  L.  R.  Eq,  475,  479;  and 
see  Taylor  v.  Bowers,  1  Q.  B.  D.  291.  See  and  consider 
In  re  Great  Ber^lin  Steamboat  Co.,  26  Ch.  D.  616. 

As  to  the  general  construction  of  13  Eliz.  c.  5,  see  Tivyne^s  Case, 
3  Rep.  80  ;  1  Smith's  Leading  Cases,  1  and  note.  [This  statute 
was  passed  to  protect  the  rights  of  subsequent  purchasers.] 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  contains  clauses 
more  stringent  in  some  respects  as  against  voluntary  settlements  of 
property  than  the  statute  of  13  Eliz.  c.  5  ;  sect.  47  (1)  enacts  that 
"Any  settlement  of  property  not  being  a  settlement  made  before  and 
in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  or  pro- 
perty which  has  accrued  to  the  settlor  after  marriage  in  right  of  his 
wife,  shall,  if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void  as  against  the  trustee  in  the 
bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt  at  any  sub- 
sequent time  within  ten  years  after  the  date  of  the  settlement,  be 
void  as  against  the  trustee  in  bankruptcy,  unless  the  parties  claim- 
ing under  the  settlement  can  prove  that  the  settlor  was  at  the  time 
of  making  the  settlement  able  to  pay  all  his  debts  without  the  aid 
of  the  property  comprised  in  the  settlement,  and  that  the  interest 
of  the  settlor  in  such  property  had  passed  to  the  trustee  of  such 
settlement  on  the  execution  thereof."  (2)  "Any  covenant  or  con- 
tract made  in  consideration  of  marriage,  for  the  future  settlement  on 
or  for  the  settlor's  wife  or  children,  of  any  money  or  property,  where- 
in he  had  not  at  the  date  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent,  in  possession  or  remainder,  and  not 
being  money  or  property  of  or  in  right  of  his  wife,  shall,  on  his  be- 
coming bankrupt  before  the  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  the  contract  or  covenant,  be  void 
against  the  trustee  in  the  bankruptcy."  (4)  "  'Settlement '  shall 
for  the  purposes  of  this  section  include  any  conveyance  or  transfer 
of  property." 

This  section  is  somewhat  similar  to  section  126  of  the  Bankruptcy 
Act,  1849  (12  &  13  Vict.  c.  106),  repealed  by  the  Bankruptcy  Repeal 
Act,  1869  (32  &  33  Vict.  c.  38,  sees.  2—20),  and  to  sect.  91  of  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  except  that  the  latter 
section  was  restricted  to  cases  in  which  the  settlor  was  a  trader,  and 
the  words  "And  that  the  interest  of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  the  settlement  on  the  execution  thereof  " 
are  now  introduced  for  the  first  time,  npt  having  been  in  that 
section.  See  Yate  Lee  and  Wace  on  Bankruptcy,  p.  414, 
[*352]  2nd  ed.,  where  *  the  cases  on  these  sections  are  col- 
lected. 

It  was  held  that  the  91st  section  of  the  Bankruptcy  Act,  1869, 
applied  to  settlements  executed  before,  as  well  as  after,  the  Act  came 
into  operation:  Ex  parte  Daivson,  Re  Dawson,  19  L.  R.  Eq.  433. 
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And  that  the  word  "purchaser"  meant  a  "buyer"  in  the  ordinary- 
commercial  sense,  not  a  purchaser  in  the  legal  sense  of  the  word. 
Therefore,  the  trustee  of  a  postnuptial  settlement  of  leaseholds  for 
the  benefit  of  the  settlor's  wife  and  children  is  not  a  purchaser  of 
the  property  for  valuable  consideration  within  the  meaning  of  sect. 
91.     See  Ex  parte  Hillman^  In  re  Pumfrey^  10  Ch.  D.  622. 

As  to  what  amounts  to  ability  to  pay  debts,  see  Ex  parte  Russell, 
Re  Butterworth,  19  Ch.  D.  588. 

Where  a  person  made  voluntary  settlement  of  a  mortgaged  estate, 
covenanting  with  the  trustees  of  the  settlement  to  pay  the  interest 
and  principal,  he  was  considered  under  the  91st  section  of  the  Bank- 
ruptcy Act,  18G9,  to  have  settled  not  merely  ttie  equity  of  redemp- 
tion, but  the  whole  property;  and  it  was  held  that  if  his  assets 
without  the  aid  of  such  property  were  insufficient  to  pay  the  mort- 
gage debt  as  well  as  his  other  debts,  the  settlement,  although  made 
more  than  two  years  before  the  bankruptcy  of  the  settlor,  was  void: 
Ex  parte  Huxtable,  In  re  Coniheer,  2  Ch.  D.  54. 

The  sub-s.  2  of  section  47  of  the  Bankruptcy  Act,  1883,  does  not 
apply  to  a  covenant  for  the  payment  of  a  sum  of  money  not  specifi- 
cally ear-marked.  Thus,  where  a  trader  by  his  marriage  settlement 
covenanted  that  he  would  pay  6000/.  to  the  trustees  on  or  before  a 
given  day,  to  be  held  by  them  on  the  trusts  of  the  settlement,  it  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  Bacon,  V.-C, 
that  the  trustees  were  entitled  to  prove  against  the  estate  of  the 
settlor  (who  had  gone  into  liquidation)  for  the  sum  of  6000 Z.,  less 
the  value  of  the  settlor's  life  interest  which  they  were  entitled  to 
retain:  Ex  parte  Bishop,  In  re  T&nnies,  8  L.  E.  Ch.  App.  718. 

As  to  fraudulent  preferences,  see  note  to  Harman  v.  Fishar,  Tud. 
Lead.  Cas.  on  Merc.  &  Mar.  Law,  p.  781,  3rd  ed. 

Non-interference  of  equity  against  bona  fide  voluntary  instru- 
ment.^— A  voluntary  settlement,  though  void  as  against  creditors, 
subsists  for  all  other  purposes.  Suppose,  for  instance,  a  man  by  a 
voluntary  deed,  void  as  against  his  creditors,  conveys  real  estate  for 
the  benefit  of  his  wife  and  children,  aDd  afterwards  becomes  bank- 
rupt, any  surplus  of  the  estate  so  settled  will  be  bound  by  the 
trusts  of  the  settlement:  Ex  parte  Bell,  1  G.  &  J.  282  ;  ' 
French  v.  French,  *  6  De  G.  M.  &  G.  95.  See  Seton,  Dec,  [  *  353  ] 
1370,  Form  3,  4th  ed. 

So  in  Smith  v.  Cherrill,  4  L.  R.  Eq.  390,  a  lady  being  indebted  to 
the  plaintiff  at  the  time  of  her  marriage  in  the  sum  of  350Z.,  set- 
tled all  her  real  and  personal  property,  (with  the  exception  of  jewels 
and  furniture,  exceeding  in  value  the  amount  of  her  debt,)  upon 
failure  of  issue  of  the  marriage,  in  favour  of  certain  collateral  rela- 
tives, including  a  niece  whom  she  had  adopted  as  her  daughter. 
The  lady  survived  her  husband,  and  died  without  issue,  leaving  no 
assets.  It  was  held  by  Sir  R.  Malins,  V.-C,  first  that  the  consider- 
ation of  marriage  not  extending  to  collaterals,  the  ulterior  limita- 
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tions  to  them  upon  the  authority  of  Johnson  v.  Legard,  3  Madd. 
283;  and  Cotterell  v.  Homer,  13  Sim.  506,  were  voluntary.  Sec- 
ondly, that  80  far  only  as  the  sum  of  350Z.  was  concerned,  the  settle- 
ment was  void,  and  ought  to  be  set  aside,  and  the  debt  being  a 
charge  upon  her  property,  ought,  if  necessary,  to  be  raised  with  in- 
terest. 

A  Court  of  equity  will  not  set  aside  a  voluntary  deed  or  agree- 
ment not  obtained  by  fraud,  by  mistake,  or  against  public  policy, 
even  if  it  be  such  as,  according  to  the  principles  before  laid  down, 
it  will  not  carry  into  effect.  Equity  stands  neutral,  and  invariably 
follows  the  rule  thus  quaintly  laid  down  in  an  old  case,  "  that  if  a 
man  will  improvidently  bind  himself  up  by  a  voluntary  deed,  and 
not  reserve  a  liberty  to  himself  by  a  power  of  revocation,  a  Court 
of  Equity  will  not  loose  the  fetters  he  hath  put  upon  himself,  but  he 
must  lie  down  under  his  own  folly  : "  Villers  v.  Beaumont,  1  Vern. 
101  ;  Bill  V.  Cureton,  2  My.  &  K.  503;  Petre  v.  Espinasse,  2  My. 
&  K.  496;  Page  v.  Horne,^9  Beav.  570;  11  Beav.  227;  McDonnell 
V.  Hesilrige,  16  Beav.  346;  De  Houghton  v.  Money,  1  L.  R.  Eq.  154; 
35  Beav.  98;  2  L.  K  Ch.  164. 

And  the  rule  is  the  same  whether  the  interference  of  equity  is  in- 
voked by  the  settlor  himself,  or  through  the  medium  of  a  person, 
not  a  purchaser  for  value,  claiming  only  through  the  settlor  :  Dol- 
phin V.  Aylward,  6  L.  K.  Ho.  Lo.  486. 

As  we  have  before  seen,  a  deed  for  valuable  consideration  not 
carrying  out  the  intention  of  the  parties  may  be  so  modified  and 
rectified  as  to  carry  them  out.  (See  note  to  Lord  Glenorchy  v.  Bos- 
ville,  ante,  p.  51.)  But  in  the  case  of  a  voluntary  executory  gift  this 
is  impossible.  The  instrument  is  either  good  or  bad  ;  it  cannot  be 
modified  to  suit  former  intentions,  unless  the  donor  consent  to  make 
a  new  and  distinct  instrument  :  Phillipson  v.  Kerry,  32  Beav.  628, 
638.  Secus  it  seems,  if  the  trust  be  executed  ( Thompson  v.  Whit- 
more,  1  J.  &  H.  268);  James  v.  Couchman,  29  Ch.  D.  212;  or 
if  it  be  shown  clearly  after  the  settlor's  death  that  the 
[  *354]  *  instrument  was  not  prepared  as  he  intended  :  Lister  v. 
Hodgson,  4  L.  R.  Eq.  30,  34. 

A  person  who  receives  a  gift  takes  it  subject  to  the  conditions  im- 
posed by  the  donor.  (Seale  v.  Haijne,  12  W.  R.  (V.-C.  S.)  239.) 
And  also  subject  to  any  mortgage  of  the  subject-matter  thereof  by 
the  donor,  and  he  will  not  be  able  to  call  upon  the  personal  repre- 
sentative of  the  donor  to  indemnify  him  therefrom,  although  the 
latter  may  have  covenanted  to  pay  the  mortgage  debt:  Owen  v. 
Braddell,  7  I.  B.  Eq.  358. 

[Doctrine  of  Voluntary  Trusts  Restated. — A  man  may  transfer  his 
property  without  valuable  consideration  in  one  of  two  ways,  he  may 
either  do  such  acts  as  amounts  in  law  to  a  conveyance  or  assign- 
ment of  the  property  and  thus  completely  divest  himself  of  the 
legal  ownership  ;  or,  the  legal  owner  of  the  property  may,  by  one 
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or  other  modes  recognised  as  amounting  to  a  valid  declaration  of 
trust,  constitute  himself  a  trustee,  without  an  actual  transfer  of  the 
legal  title,  and  may  deal  with  the  property  as  to  deprive  himself  of 
its  beneficial  ownership. 

A  voluntary  supplement,  if  perfected,  will  be  enforced  by  the 
court,  yet  if  there  is  anything  to  be  done  in  order  to  give  effect  to 
it  the  court  will  not  interfere.  Almost  any  consideration  will  be 
sufficient  to  induce  the  court  not  to  treat  the  settlement  as  volun- 
tary. Whether  the  trust  has  been  perfectly  created  or  not,  is,  in 
each  case,  a  question  of  fact,  and  the  court  in  determining  that 
question  will  give  effect  to  the  situation  of  the  parties  also  the  ob- 
ject the  settlor  had  in  making  the  settlement. 

The  use  of  the  words  "trust  "  and  "trustee  "  will  not  necessarily 
create  a  trust,  but  the  absence  of  them  from  the  instrument  is  an 
item  to  be  taken  into  account. 

It  will  be  remembered  even  at  law,  a  voluntary  instrument  al- 
though executory  in  its  character,  will  be  supported  as  a  gift  of  the 
money  if  it  be  under  seal,  because  a  seal  will  import  a  consideration. 

Blackstone,  saya  "  A  true  and  proper  gift  is  always  accompanied 
by  delivery  of  possession  and  takes  effect  immediately.  But  if  a 
gift  does  not  t^ke  effect  by  delivery  of  immediate  possession  it  is 
not  then  properly  a  gift,  but  a  contract." 

Thg  common  law  rule  regarding  the  transfer  of  legal  titles  has 
been  followed  inequity  as  regards  the  transfer  of  equitable  estates, 
and  trusts  that  are  purely  voluntary  must  to  be  effectually  created, 
be  accompanied  by  the  delivery  of  the  subject  of  the  trust,  or  by 
some  act  which  so  strongly  indicates  the  donor's  intention  as  to  be 
tantamount  to  such  delivery.  An  imperfect  voluntary  conveyance 
will  not  be  enforced  in  equity.  The  settlement  must  take  effect  in 
the  mode  intended  by  the  settlor. 

In  order  to  render  a  voluntary  gift  or  settlement  valid,  there 
must  be  what  amounts  to  either  (1),  a  complete  transfer  of  the 
property  beneficially,  or  in  trust,  or  (2),  a  valid  declaration  of  trust. 
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May  13th,  Uth,  JSfov.  mth,  1808. 
[reported  15  VES.  329.] 

Vendor's  Lien  for  unpaid  Purchase -money.] — Vendor^  s  lien  for 
purchase-money,  unpaid,  against  the  vendee,  volunteers,  and  pur- 
chasers with  notice,  or  having  equitable  interests  only,  claiming 
under  him,  unless  clearly  relinquished,  of  ivhich  another  security 
taken  and  relied  on  may  be  evidence,  according  to  the  circum- 
starices,  the  nature  of  the  security,  &c. :  the  proof  being  upon  the 

•  purchaser;  and,  failing  in  part  upon  the  circumstances,  another 
security  being  relied  on  may  prevail  as  to' the  residue. 

As  to  marshalling  the  assets  of  the  vendue  by  throwing^  the  lien  upon 
the  estate,  qucere. 

The  bill  stated,  that,  in  the  years  1783  and  1784,  the  plaintiff  was 
indebted  to  John  Manners  in  several  sums,  amounting  in  the  whole 
to  13,500Z. ;  for  which  sums  John  Martindale,  as  surety,  joined  the 
plaintiff  in  bonds.  In  1790,  Martindale,  having  upon  a  settlement 
of  accounts  with  the  plaintiff  in  1785,  taken  credit  for  payment  to 
Manners  of  3000 Z.,  undertook  to  discharge  the  remaining  10,500Z. ; 
and  they  settled  an  account  accordingly.  Other  accounts  were  after- 
wards settled  between  them — the  last  in  February,  1792;  upon 
which  a  balance  of  54,000Z.  was  due  to  Martindale,  including  10,393?. 
17s.,  the  value  of  annuities  granted  by  the  plaintiff;  against  which 
Martindale  agreed  to  indemnify  the  plaintiff,  in  consideration  of 
the  plaintiff's  agreeing  to  pay  him  the  amount.  A  bond  for  20,000 Z. 
was  given  accordingly;  and  a  mortgage  in  fee  was  executed  by 
the  plaintiff  to  Martindale  for  the  balance  of  54,000Z. 

By  indentures  of  lease  and  release,  dated  the  30th  and 

[  *  356  ]  *  31st    of  October,  1793,  reciting  an   agreement  by  the 

plaintiff  to  sell  the  reversion  of  the  mortgaged   estates  to 

Martindale,  which  was  valued  at  60,000Z.,  composed  of  the  principal 

and  interest  due  upon  the  mortgage,  those  estates  were  conveyed 
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to  Henry  Martindale  and  his  heirs,  to  the  use  of  the  plaintiff  for 
life,  with  remainder  to  John  Martindale  in  fee. 

The  bill  further  stated,  that  John  Martindale  did  not,  according 
to  his  undertaking,  pay  the  sum  of  13,500Z.  to  Manners,  nor  the 
value  of  the  annuities ;  which  sums  constituted  part  of  the  consid- 
eration for  his  purchase  of  the  reversion  of  the  estate.  In  Septem- 
ber, 1797,  a  commission  of  bankruptcy  issued  against  him,  under 
which  Manners'  representatives  proved  the  debt  upon  the  bonds, 
and  received  dividends;  the  plaintiff  being  obliged  to  pay  the  re- 
mainder of  the  debt  on  account  of  those  bonds,  being  14,128Z.  3s.  Od., 
besides  costs,  and  several  sums  on  account  of  the  annuities. 

John  Martindale,  before  his  bankruptcy,  had  concracted  to  exe- 
cute a  mortgage  to  the  defendant  of  the  reversion  comprised  in  the 
indentures  of  1793;  and  the  plaintiff,  claiming  a  lien  upon  the  es- 
tate for  the  payments  he  had  made  in  consequence  of  Martindale's 
failure  to  fulfil  his  engagements,  gave  notice  to  the  assignees  under 
the  commission.  In  1798,  Symons  obtained  a  decree,  that  the  as- 
signees should  execute  a  mortgage  of  the  reversion  to  him,  expressly 
without  prejudice  to  the  plaintiff's  claim;  and  afterwards  filed  a  bill 
of  foreclosure. against  the  assignees,  and  obtained  a  decree;  Mack- 
•reth  not  being  a  party  to  that  suit.  The  legal  estate  ivas  rested  in 
Coiitts,  as  a  trustee,  under  a  conveyance  by  Mackreth  and  Martin- 
dale in  1793,  to  secure  annuities  of  2000Z. 

The  bill,  filed  by  Mackreth,  prayed  a  declaration,  that  the  plain- 
tiff has  a  lien  upon  the  reversion  of  the  estates,  sold  to  Martindale 
and  mortgaged  to  Symmons,  for  the  payments  he  had  been  obliged 
to  make,  and  those  sums  which  he  may  hereafter  pay  in  respect  of 
annuities,  &c. 

The  defendant  Symmons,  by  his  answer,  denied  that  he 
had  any  notice,  prior  to  his  entering  into  the  *  agreement  [  *  357  ] 
with  Martindale,  that  the  plaintiff  had  not  received  full 
consideration;  and  submitted  that  he  had  no  lien. 

Sir  Samuel  Bomilly  and  Mr.  Wriottesley,  for  the  plaintiff. — The 
equitable  lien  of  a  vendor  upon  the  estate  sold  for  the  purchase- 
money,  as  against  the  vendee,  and  even  though  a  bond  was  taken,  is 
established  by  a  great  number  of  cases,  from  Chapman  v.  Tanner  (A;), 
to  Nairn  v.  Prowse  (I).     In  Austen  v.  Halsey  (m),  your  Lordship 

{k)  1  Vern.  267.  ''  ~ 

h)  6  Ves.  752. 

(m)  6  Ves.  475;  see  483. 
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considered  it  as  clearly  settled,  except  where  upon  the  contract  evi. 
dently  the  lien  by  implication  was  not  intended  and  the  case  of 
Hughes  v.  Kearney  (w)  is  another  direct  authority;  Lord  Redesdale 
laying  down,  as  a  very  clear  rule,  that  in  all  cases  the  vendor  has 
the  lien,  and  that  it  lies  upon  the  purchaser  to  show  a  special  agree- 
ment excluding  it;  that  case  being  decided  upon  that  ground.  It 
cannot  be  admitted,  certainly,  against  a  purchaser  for  a  valuable 
consideration  without  notice;  but  this  defendant  has  not  that  char- 
acter, having  merely  an  equitable  agreement  for  a  security,  not  per- 
formed, when  Martindale  became  a  bankrupt,  the  plaintiff  giving 
notice  to  the  assignees,  and  the  decree,  obtained  by  the  defendant 
8ymmons,  for  a  mortgage  to  him,  expressing,  that  it  was  without 
prejudice  to  the  claim  of  this  plaintiff.  Certainly,  a  former  debt  is 
sufficient  to  sustain  a  purchase  as  for  a  valuable  consideration;  but 
it  is  necessary  that  a  party  taking  a  conveyance  for  such  a  consider- 
ation should  not  have  had  notice  of  the  claim  when  he  took  the  con- 
veyance. There  are  but  two  periods  to  which  the  point  of  notice  can 
apply:  first,  the  time  when  the  consideration  was  advanced;  secondly, 
when  the  conveyance  was  executed;  and,  even  where  a  consideration 
has  actually  passed,  it  is  necessary  to  state,  in  pleading,  that  there 
was  no  notice  at  either  period,  otherwise  the  purchaser  cannot  pro- 
tect himself;  Wigg  v.  Wigg  (o).  In  this  case  it  is  essential  that 
there  should  not  have  been  notice  at  the  later  period,  before  which 
rotice  is  clearly  established.  The  estate  was  never  properly  out  of 
the  hands  of  the  plaintiff.  He  had  not  taken  a  security 
[  *  358]  carved  out  by  *  himself,  which  might  preclude  the  equit- 
able lien  he  once  had,  which  therefore  still  remains.  From 
the  nature  of  this  transaction,  the  consideration  being  a  former  debt 
no  money  actually  passing,  no  such  hardship  can  arise  from  enforc- 
ing the  lien,  as  in  the  case  of  a  purchaser  for  valuable  consideration 
actually  paid  in  that  transaction  who  is  affected  by  notice. 

If,  however,  this  defendant  is  to  be  considered  as  a  purchaser  for 
valuable  consideration  without  notice,  so  that  the  lien  cannot  prevail 
against  him,  the  plaintiff  is  entitled  to  consider  him  only  as  a  mort- 
gagee, having  contracted  with  Martindale,  as  against  whom  the  lien 
is  good,  for  a  mortgage.  This  plaintiff  therefore,  cannot  be  affected 
by  the  decree  for  a  foreclosure  obtained  bv  this  defendant,  who,  hav- 
ing notice  of  the  plaintiff's  claim,  did  not  make  him  a  party. 

(w)  1  S.  &  L.  132. 
(o)  1  Atk.  382. 
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Mr.  Richards^  Mr.  Alexander,  and  Mr.  William  Agar,  for  the  de- 
fendant.— There  is  nothing  in  the  circumstances  of  this  case  depriv- 
ing this  defendant  of  the  protection  due  to  a  purchaser  for  valuable 
consideration  without  notice,  his  transaction  with  Martindale  being 
perfectly  fair;  the  vendor  claiming  a  preference  by  way  of  lien  for 
the  purchase-money  remaining  unpaid,  as  an  equitable  charge,  prior 
in  time,  though  he  took  the  security  of  Martindale  to  that  extent 
Under  such  circumstances  the  lien  has  never  been  established;  nor 
can  the  inference  necessary  to  maintain  it  be  collected,  either  upon 
principle  or  authority.  The  general  case  of  lien  as  between  vendor 
and  vendee,  is  admitted,  where  there  is  no  special  agreement,  no 
security  taken  in  respect  of  the  purchase-money;  but  this  equity  has 
not  been  carried  beyond  that  simple  case  of  vendor  and  vendee.  In 
the  case  of  Chapman  v.  Tanner  (p),  there  was  a  special  agreement: 
the  title-deeds  were  kept  by  the  vendor,  a  deposit  of  the  title-deeds 
of  itself  amounting  to  an  equitable  charge.  Other  cases,  besides 
those  which  have  been  mentioned,  in  which  this  point  arose,  either 
directly  or  incidentally,  are  Bond  v.  Kent  (q) — the  case  of  a  mortgage 
of  the  purchased  estate  for  part  of  the  money,  and  a  note 
for  a  remainder;  Pollexfen  v.  Moore  (r) — a  *very  perplexed  [  *  359] 
case,  often  cited;  Fawell\.  Heelis  {s)\  Blackburn  \.  Greg- 
son  (t) — which  is  merely  the  opinion  of  Lord  Loughborough,  who 
desired  to  have  the  point  further  considered;  Trimmer  v.  Bayne  {u). 
The  result  of  all  of  them  is,  that,  where  a  security  is  given,  there  is 
no  place  for  this  equity,  the  purchaser  certainly  having  to  show  that 
it  does  not  exist.  Here,  a  bond  was  given  by  Martindale:  the  secur- 
ity stipulated  between  the  parties;  and,  therefore,  the  lien,  sub- 
stituted by  equity,  where  there  is  no  stipulation  for  a  particular 
security,  cannot  be  raised. 

Sir  Samuel  Romilly,  in  reply. — The  plaintiff  being  called  upon, 
and  obliged  to  pay  the  debt,  against  which  Martindale  undertook  to 
indemnify  him,  that  undertaking  forming  the  consideration  of 
Martindale' s  purchase,  he  cannot,  upon  the  ground  of  fraud,  be  per- 
mitted to  retain  the  estate.  The  lien,  therefore,  is  clear  in  respect 
of  the  10, 500 Z.     The  distinction  as  to  the  annuities  rests  upon  the 

(p)  1  Vern.  267. 

(g)  2  Vern.  281. 

(r)  3  Atk.  272. 

(s)  Amb.  724, '  1  Bvo.  C.  C.  422,  n.  3rd  ed. ;  2  Dick.  485. 

{t)  I  Bro.  C.  C.  420. 

(tt)  9  Ves.  209. 
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single  circumstance,  that  a  security  by  a  bond  of  indemnity  was 
^  taken,  which  is  confined  to  the  annuities.  If  this  plaintiff  had  filed 
a  bill  against  Martindale  while  in  possession,  he  would  have  been 
compelled  to  pay  the  annuities  out  of  the  purchased  estate,  and  a 
receiver  would  have  been  appointed.  No  stronger  instance  of  bad 
faith,  no  act  more  unconscientious,  can  be  stated,  than  taking  an 
estate  in  consideration  of  making  payments,  and,  by  a  direct  viola- 
tion of  the  contract,  permitting  those  payments  to  fall  upon  the 
vendor. 

As  to  this  defendant,  if,  from  the  passage,  appearing  in  the  report 
of  Pollexfen  v.  Moore,  it  is  supposed  that  the  lien  cannot  be  extended 
to  a  purchaser  from  the  original  vendee,  it  would  be  perfectly  in- 
effectual ;  but  that  proposition  is  contradicted  by  many  authorities. 
In  Walker  v.  Preswick  {u)  it  is  distinctly  laid  down,  that  the  lien 
prevails  against  a  purchaser,  with  notice.  Upon  what  principal  can 
such  a  distinction  between  this  and  any  other  equity  be  maintained  ? 
The  point  is  expressly  decided  in  the  same  way  in  Gibbons  v.  Bad- 
dall  (v),  viz.,  if  A.  sells  an  estate,  taking  a  promissory  note  for  part 

of  the  purchase-money,  and  then  the  purchaser  sells  to  B., 
[  *  360  ]  who  has  notice  *  that  A.  had  not  received  all  the  money, 

the  land  is  in  equity  chargeable  with  the  money  due  on 
the  note.  The  defendant  cannot  be  represented  as  a  purchaser 
without  notice,  merely  as  not  having  notice  when  he  advanced  his 
money.  It  is  true,  not  then  having  this  estate  in  contemplation,  he 
could  not  have  notice  at  that  time;  but,  to  sustain  a  purchase  as  for 
valuable  consideration  without  notice,  it  is  essential  that  there  should 
not  have  been  notice  either  when  the  money  was  advanced,  or  when 
the  conveyance  was  executed.  That  doctrine  has  been  always  held 
from  the  earliest  period,  in  More  v.  Mayhow  (w),  to  the  time  of  Lord 
Hardwicke,  in  Wigg  v.  Wigg  (x)-,  and  the  reason  is,  that  some 
suspicion  arises  from  not  taking  the  legal  estate,  when  the  money 
is  advanced.  The  defendant,  having  the  means,  by  acquiring  the 
legal  estate,  of  placing  himself  in  a  situation,  in  which  the  want  of 
notice  would  avail,  merely  took  an  agreement;  and,  having  only  an 
equitable  title,  cannot  maintain  the  plea  of  purchaser  for  valuable 
consideration  without  notice.     The  doctrine  that  certainly  prevails 

(w)  2  Ves.  622. 
(v)  2  Eq.  Ca.  Abr.  682,  n. 
(w)  1  Ch.  Ca.  34. 

(x)  1  Atk.  382;  Tourville  v.  Naish,  3  P.  Wms.  307,  where  the  notice  was 
before  payment  of  the  money.  * 
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between  mortgagees,  that,  the  equities  being  equal,  a  subsequent 
mortgagee,  having  got  in  the  legal  estate,  may  exclude  a  prior  in- 
cumbrance, applies  only  where  the  money  was  advanced  upon  the 
credit  of  the  estate  ;  not  where  the  estate  was  not  in  contemplation, 
and  other  securities  were  looked  to,  which  is  the  case  of  this  de- 
fendant, when  he  advanced  his  money  ;  and  upon  that  ground  a 
judgment  creditor,  taking  in  a  prior  mortgage,  cannot  tack  (y). 

[The  Lord  Chancellor  (Eldon). — With  regard  to  the  doctrine  to 
which  you  are  now  alluding,  is  there  any  case  where  a  third  mort- 
gagee has  excluded  the  second,  if  the  first  mortgagee,  when  he  con- 
veyed to  the  third,  knew  of  the  second  ?  When  the  case  of  Maiindrell 
V.  Maundrell  {z)  Vas  before  me,  I  looked  for,  but  could  not  find,  such 
a  case — that,  where  there  was  bad  faith  on  the  part  of  the  first 
mortgagee,  that  equity  was  applied  (a).] 

Sir  Samuel  Romilly,  in  reply. — I  do  not  believe  that  was  ever 
decided;  and  there  would  be  great  difiiculty  it  deciding  it 
in  favour  of  the  third  mortgagee,  who  puts  *  himself  in  [  *  361  ] 
the  place  of  the  first.  The  result  of  the  authorities,  and 
of  the  circumstances  to  which  they  are  to  be  applied,  is,  that  %.  part 
of  the  money,  which  was  the  consideration  of  the  origjinal  purchase, 
remaining  unpaid,  the  Court  will  raise  the  Hen,  and  will  enforce  it 
against  a  second  purchaser  with  notice;  that  universally  the  time  of 
the  conveyance,  as  well  as  the  time  of  the  advance,  is  material  with 
regard  to  notice;  and  that  this  defendant  clearly  had  notice  before 
the  conveyance. 

Lord  Chancellor  Eldon. — Upon  the  special  circumstances  of 
this  case  I  shall  postpone  my  judgment;  I  should  be  very  unwilling 
to  leave  some  of  the  doctrine,  that  has  been  brought  into  con- 
troversy, with  as  much  doubt  upon  it,  as  would  be  the  consequence 
of  deferring  the  judgment  without  taking  some  notice  of  it. 
•  The  settled  doctrine,  notwithstanding  the  case  of  Faivell  v.  Hee- 
lis  (6),  is,  that  unless  there  are  circumstances  such  as  wehavebeon 
reasoning  upon,  ichere  the  vendor  conveys,  without  more,  though  the 
consideration  is  upon  the  face  of  the  instrument  expressed  to  be  paid, 
and  by  a  receipt  indorsed  upon  the  hack,  if  it  is  the  simple  case  of  a 

(v)  Brace  r.  Duchess  of  Marlborough,  2  P.  Wms.  491. 

(z)  10  Ves.  246. 

(n)  See  Peacock  v.  Burt,  Coote,  Mort.  69,3,  where  a  third  mortgagee  without 
notice,  taking  a  transfer  from  the  first  mortgagee  \\ho  had  notice  of  the 
second  was  n;)t  affected  by  it. 

(6)  Amb.  724;  1  Bro.  C.  C.  422,  n.  3rd  edit;  2  Dick.  465. 
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conveyance,  the  money,  or  part  of  it,  not  being  paid,  as  between  the 
vendor  and  the  vendee,  and  persons  claiming  as  volunteers,  upon  the 
doctrine  of  this  Court,  which,  when  it  is  settled,  has  the  effect  of  con- 
tract, though  perhaps  no  actual  contract  has  taken  place,  a  lien  shall 
prevail;  in  the  one  case,  for  the  ivhole  consideration ;  in  the  other, 
for  that  part  of  the  money  which  was  not  paid.  I  take  that  to  have 
been  the  settled  doctrine  at  the  time  of  the  decision  of  Blackburn 
V.  Gregson  (c),  which  case  so  far  shook  the  authority  of  Fawell  v. 
Heelis  as  to  relieve  me  from  any  apprehension,  that  Lord  BathursVs 
doctrine  can  be  considered  as  affording  the  rule  to  be  applied  as 
between  the  vendor  and  vendee  themselves,  and  persons  claiming 
under  them. 

There  is  a  case.  Smith  v.  Hibbard   (d),  reported  nowhere   but   in 

Dickens,  which  seems  to  decide  this  point.  There  is  also 
[  *  362  ]   another  case,  beside  those  which  have  been  *  mentioned, 

showing  the  opinion  of  Lord  Hardivicke,  that  the  lien  pre- 
vails: Harrison  v.  Southcote  (e),  the  case  of  a  Papist  vendor,  for 
whom.  Lord  Hardwicke  says,  the  lien  would  not  be  raised,  as  that 
would  be  giving  an  interest  in  land  to  a  Papist;  the  specialty  of  that 
proving,  that  the  lien  prevails  in  general  cases.  In  the  case  of  Elliot 
V.  Edicards  (/),  Lord  Alvanley  was  very  strong  upon  it.  There  was 
a  covenant  for  payment  of  the  money  upon  the  first  purchase,  and 
also  an  undertaking  by  a  surety — strong  circumstances  to  show, 
that,  as  between  the  vendor  and  vendee,  there  is  no  intention  to  rely 
upon  the  lien.  The  point  was  not  decided  in  that  case;  but  Lord 
Alvanley  lays  down  the  doctrine  as  I  have  stated  it,  that  even  in  the 
hands  of  another  person,  with  notice,  the  lien  remains.  In  Gibbons 
V.  Baddall  (g),  the  lien  was  held  to  be  clear  against  a  second  pur- 
chaser, with  notice.  There  is  a  very  old  case  in  Gary  (h),  which  I 
have  heard  cited  as  one  of  this  class;  but  I  have  some  doubt 
whether  it  is  not  a  case  of  equitable  interposition  upon  another 
ground.  The  circumstance  leading  me  to  that  doubt  is,  that  there 
was  a  lost  bond;  and  the  modern  doctrine  of  dispensing  with 
profert  (i),  was  not  at  that  time  known.  The  Lord  Chancellor 
might,  therefore,  consider  himself  as   having  jurisdiction   in  that 

(c)  1  Bro.  C.  C.  420! 

(d)  2  Dick.  730. 

(e)  2  Ves.  389;  see  393. 
(/)  3B.  &P.  181;  see  183. 
Ig)  2  Eq.  Ca.  Abr.  682,  n. 

(h)  Hearle  v.  Botelers,  Cary,  35. 

(i)  Profert  dispensed  with  where  a  bond  is  lost;  see  5  Ves.  238,  n.  2nd  edit. 
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case  to  direct  payment  of  the  money  due  upon  that  bond  out  of  the 
estate.  In  Austin  v.  Halsey  (j),  what  I  stated  upon  this  subject 
was  not  said  without  much  consideration.  I  had  not  ac  that  time, 
nor  have  I  now,  the  least  doubt  that  it  is  the  doctrine. 

I  have  some  doubt  upon  another  point:  taking  the  vendor  to  have 
the  lien,  whether  the  Court  will,  in  case  of  the  death  of  the  vendee, 
marshal  the  assets,  so  as  to  throw  the  lien  upon  the  purchased  es- 
tate. It  has  often  been  said,  and  the  case  of  Coppin  v.  Coppin  (fc), 
stated  as  an  authority,  that  the  Court  will  not  do  that.  The  Lord 
Chancellor,  in  his  judgment,  takes  no  notice  of  that  point.  In  that 
case  the  vendor  happened  to  be  the  heir  of  the  vendee,  so  that  that 
the  estate  was  at  home;  and  it  was  held,  that,  being  also  the  execu- 
tor, he  was  entitled  to  retain  the  purchase-money  out  of  the 
personal  assets,  That  *  decision  requires  a  good  deal  of  [  *  363  ] 
consideration.  If  the  estate  had  been  in  a  third  person, 
the  general  doctrine,  as  to  a  person  having  two  funds  to  resort  to, 
might  be  thought  to  have  an  immediate  application:  and  the  ex- 
press terms  of  the  decree  in  PoUexfen  v.  Moore  (I)  might  be  found 
very  inconsistent  with  it. 

It  is  not,  however,  necessary  to  decide  that  point;  as  this  is  an 
equity,  that  in  ordinary  cases  will  effect  a  purchaser.  Upon  prin- 
ciple, without  authority,  I  cannot  doubt  that  it  goes  upon  this, 
that  a  person  having  got  the  estate  of  another,  shall  not,  as  between 
them,  keep  it,  and  not  pay  the  consideration ;  and  there  is  no  doubt 
that  a  third  person,  having  full  knowledge  that  the  other  got  the 
estate  without  payment,  cannot  maintain,  that  though  a  Court  of 
equity  icill  not  permit  him  to  keep  it,  he  may  give  it  to  another  per- 
son without  payment  It  is  not,  however,  necessary  to  discuss  that 
upon  general  principles,  as  it  has  been  repeatedly  stated  by  authori- 
ties that  ought,  at  this  time,  to  bind  upon  that  point. 

Another  principle,  as  matter  of  general  law,  is  involved  in  this 
case;  what  shall  be  sufficient  to  make  a  case  in  which  the  lien  can 
be  said  not  to  exist.  It  has  always  struck  me,  considering  this  sub- 
ject, that  it  would  have  been  better  at  once  to  have  held  that  the 
lien  should  exist  in  no  case,  and  the  vendor  should  suffer  the  con- 
sequences of  his  want  of  caution ;  or  to  have  laid  down  the  rule  the 

(i )  6  Ves.  475. 

(k)  2  P.  Wms.  291 ;  Sel.  Ca.  Ch.  28.  See,  however,  Trimmer  v,  Bayne,  9 
Ves.  209;  Sproule  v.  Prior,  8  Sim.  189;  Selby  v.  Selby,  4  Russ.  336;  Wythe  v. 
Hen  nicker,  2  My.  &  K.  635. 

(/)  3  Atk.  272. 
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other  way  so  distinctly,  that  a  purchaser  might  be  able  to  know, 
without  the  judgment  of  a  court,  in  what  cases  it  would,  and  in 
what  it  would  not  exist.  Lord  Bathurst  seems  to  have  thought  a 
note  would  put  an  end  to  it.  Other  judges,  of  very  high  au- 
thority, dissented  from  that;  as  appears  by  the  cases  of  Gibbons  v. 
Baddall  (m)  and  Hughes  v.  Kearney  (n).  It  does  not  necessarily 
follow  from  a  written  contract,  giving  another  remedy,  that  the  lien 
was  not  intended  to  exist.  It  is  very  difficult,  then,  to  distinguish 
the  case  where  a  note  or  bond  is  given  for  part  of  the  money.  In 
the  case  of  Bond  v.  Kent  (o)  where  the  estate  sold  was  mortgaged 

for  part  of  the  money,  and  a  note  taken  for  the  rest,  there 
[  *  364  ]  was  strong  *negative  evidence,  that  the  vendor  was  not 

intended  to  be  a  mortgagee  for  the  rest.  The  case  put  by 
the  Master  of  the  Rolls,  in  Nairn  y.  Prowse  (p)  of  a  mortgage  upon 
another  estate,  also  afforded  strong,  perhaps  not  quite  conclusive, 
evidence  against  the  lien,  considering  the  value  of  the  mortgaged 
estate — in  general  much  more  than  the  amount  of  the  money.  It 
does  not,  however,  appear  to  me  a  violent  conclusion,  as  between 
vendor  and  vendee,  that,  notwithstanding  a  mortgage,  the  h'en 
should  subsist.  The  principle  had  been  carried  this  length:  that 
the  lien  exists,  unless  an  intention,  and  a  manifest  intention,  that  it 
shall  not  exist  appears. 

This  case  remains  to  be  considered  upon  its  own  circumstances 
with  reference  to  the  points  I  have  stated.  The  questions  are,  first, 
supposing  the  lien  would  have  existed  as  to  the  gross  sum,  the  debt 
to  Manners  and  the  annuities,  or  their  value,  whether  tlie  circum- 
stances of  silence  as  to  the  debt,  and  the  indemnity  taken  against 
the  annuities,  which  is  very  important,  amount  in  equity  to  evi- 
dence of  a  manifest  intention  to  abandon  the  lien ;  if  they  do,  an- 
other very  considerable  point  is,  whether,  the  lien  having  been 
abandoned,  the  plaintiff  can  set  himself  up  as  a  mortgagee,  claim- 
ing to  redeem  the  defendant.  If  the  lien  is  to  be  considered  as  not 
abandoned,  the  question  will  be,  not  whether  a  purchaser,  with  no- 
tice, would  be  affected  by  the  lien — which  as  general  doctrine,  I 
admit, — but  whether,  under  the  circumstances  attending  the  con- 
tract with,  and  conveyance  to,  this  defendant,  it  shall  prevail  against 

(m)  2  Eq.  Ca.  Abr.  682,  n. 

[n)  1  S.  &  L.  132. 

(o)  2  Vern.  281. 

{p)  6  Ves.  752;  see  760. 

422 


MACKRETH  V.  SYMMONS.  *  365 

him.     "Upon  the  particular  circumstances,  the  case  must  stand  for 
judgment. 

(p)  Lord  Chancellor  Eldon,  having  stated  the  case  very  particu- 
larly, and  observing  that  the  legal  estate  in  the  premises  was,  before 
the  assignees  of  Martindale  executed  the  agreement  for  a  mortgage 
to  Symmons,  vested,  under  a  former  conveyance  by  Mackreth,  in  a 
trustee  to  secure  annuities  granted  by  him,  pronounced  the  follow- 
ing judgment. 

This  case,  when  it  was  argued,  and  since,  has  appeared 
*to  me  to  involve  a  question  of  very  great  importance,  with  [  *  365  ] 
regard  to  which  I  am  not  able  to  find  atoy  rule  which  is 
satisfactory  to  my  mind.  If  I  had  found,  laid  dowU  in  distinct  and 
inflexible  terms,  that,  where  the  vendor  of  an  estate  takes  a  security 
for  the  consideration,  he  has  no  lien,  that  would  be  satisfactory ; 
as,  when  a  rule,  so  plain,  is  once  communicated,  the  vendor,  not 
taking  an  adequate  security,  loses  the  lien  by  his  own  fault.  If,  on 
the  other  hand,  a  rule  has  prevailed,  as  it  seems  to  be,  that  it  is  to 
depend,  not  upon  the  circumstances  of  taking  a  security,  but  upon 
the  nature  of  the  security,  as  amounting  to  evidence,  as  it  is  some- 
times called,  or  to  declaration  plain,  or  manifest  intention,  the  ex- 
pressions used  upon  other  occasions,  of  a  purpose  to  rely,  not  any 
longer  upon  the  estate,  but  upon  the  personal  credit  of  the  indi- 
vidual, it  is  obvious  that  a  vendor,  taking  a  security,  unless  by  ev- 
idence, manifest  intention,  or  declaration  plain,  he  shows  his  pur- 
pose, cannot  know  the  situation  in  which  he  stands,  without  the 
judgment  of  a  court,  how  far  that  security  does  contain  the  evi- 
dence, manifest  intention,  or  declaration  plain,  upon  that  point. 
That  observation  is  justified  by  a  review  of  the  authorities:  from 
which  it  is  clear  that  diflferent  judges  would  have  determined  the 
same  case  differently ;  and,  if  some  of  the  cases  that  have  been  de- 
termined had  come  before  me,  I  should  not  have  been  satisfied  that 
the  conclusion  was  right. 

This  bill  insists  upon  a  lien  in  respect  of  these  annuities;  to  be 
paid  all  that  the  plaintiff  himself  has  paid:  and  either  as  to  the 
original  value,  or  the  present  value,  or  the  future  payments.  I 
state  that  claim  in  these  different  terms,  as,  to  determine  what  is 
the  lien,  it  is  necessary  to  point  out  the  amount  of  it,  and  how  it  is 
to  be  calculated.     Some  doubt  was  thrown  in  the  argument  upon 

{p)  Nov.  26th,  1808. 
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the  question  of  lien  between  the  vendor  and  vendee;  but  it  was  not 
carried  far;  and  it  is  too  late  to  raise  a  doubt  upon  it:  but  it  is  in- 
sisted, that  the  lien  does  not  prevail  against  third  persons,  even  with 
notice  of  the  situation  of  the  vendor  and  vendee.  It  may  be  of  use 
to  state  the  cases  upon  this  subject  in  the  order  of  time. 
[  *  366  ]  *The  earliest  case,  not  very  applicable,  is  in  Gary  (p), 
and  most  of  the  Abridgements,  which  imperfectly  collect 
the  authorities  upon  this  head.  According  to  my  own  under- 
standing, that  case  is  to  be  classed  rather  among  those  of  relief  in 
equity  upon  a  security  that  has  been  lost,  than  under  this  head: 
but  the  fact  of  its  existence  is  a  circumstance  of  evidence  that  this 
doctrine  has  obtained  in  professional  practice.  There  is  no  other 
case  between  that  and  Chapman  v.  Tanner  (g),  which  is  very  imper- 
fectly reported;  and  its  authority  is  weakened  by  the  observation 
in  subsequent  cases,  that  there  was  a  special  agreement  that  the 
vendor  should  keep  the  writings;  and  it  is  stated  as  a  fact,  that  he 
had  not  taken  any  security.  Taking  it  to  be  a  decision  in  favour 
of  the  lien  under  those  circumstances,  the  declaration  of  the  Court, 
which  was  the  natural  equity,  shows  strongly  how  the  law  upon  this 
subject  was  understood;  and  that  case,  therefore,  has  considerable 
weight.  The  doctrine  is  probably  derived  from  the  civil  law  as  to 
goods,  which  goes  further  than  our  law,  by  which,  though  the  right 
of  stopping  in  transitu  is  founded  upon  natural  justice  and  equity, 
yet  if  possession,  either  actual  or  constructive,  was  taken  by  the 
vendee,  the  lien  is  gone.  That  is  not  so  by  the  civil  law.  The 
digest  states  states  (r):  "Quod  vendidi  non  alitor  fit  accipientis 
quam  si  aut  pretium  nobis  sclutum  sit,  aut  satis  eo  nomine  factum, 
vel  etiam  fidem  habuerimus  emptori  sine  ulla  satisfactione;"  which 
points  at  this  article  of  security;  but  with  those  excepted  cases,  the 
lien,  according  to  the  civil  law,  is  so  strong,  that  the  goods  may  be 
taken  out  of  the  possession  of  the  individual  who  had  obtained 
actual  or  constructive  possession  of  them. 

The  next  case  is  Bond  v.  Kent  (s),  the  circumstances  of  which 

{p)  Hearlev.  Botelers,  Cary,  35.  Relief  in  equity  upon  a  securitv  lost.  See 
5  Ves.  238,  n. 

(q)  1  Vern.  267.  Vendor's  lien  probably  derived  from  the  Civil  Law  as  to 
goods;  which  goes  further  than  the  law  of  England;  by  which  the  lien,  giving 
the  right  to  stop  in  transitu,  is  gone,  where  possession,  actual  or  constructive, 
has  been  taken;  the  lien  by  civil  law  prevailing  even  against  actual  posses- 
sion. 

(r)  Dig.  lib.  18  tit.  1,  1.  11;  Inst.  lib.  2,  tit.  2,  g  41. 

(s)  2  Vern.  281. 
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are  special — a  mortgage  for  part  of  the  money,  and  a  note  for  the 
residue.  It  was  urged  with  considerable,  perhaps  not  conclusive, 
weight,  that  the  express  charge  of  a  part  gave  a  ground  for  the  in- 
ference, that  a  lien  for  the  residue  was  not  intended.  The  case, 
however,  goes  to  prove,  that,  in  equity,  this  lien  was  sup- 
posed to  exist;  *  amounting  to  an  admission,  that,  with-  [  *  367  ] 
out  those  special  circumstances,  there  would  have  been 
a  lien. 

The  next  case  is  Coppin  v.  Coppin  (t),  where  the  doctrine  of 
Pollexfen  v.  Moore  (u),  as  to  marshalling,  was  practically,  though 
I  doubt  whether  it  ought  to  have  been,  admitted.  I  should  men- 
tion Gibbons  v.  Baddall  (v),  where  it  is  expressly  stated,  that  the 
lien  remained,  though  a  note  was  given  for  part  of  the  purchase- 
money  ;  but  I  cannot  ascertain  the  date  of  that  decision.  In  Pollexfen 
V.  Moore,  Lord  Hardmicke  affirms  the  lien  of  the  vendor  upon  the 
estate  for  the  remainder  of  the  purchase-money,  considering  the 
vendee  from  the  time  of  the  agreement  a  trustee  as  to  the  money 
for  the  vendor;  but  adds,  that  ''this  equity  will  not  extend  to  a 
third  person." 

If  that  is  to  be  understood,  that  this  equity  would  not  extend  to 
a  third  person,  who  had  notice  that  the  money  was  not  paid,  Lord 
Hardwicke's  subsequent  decisions  contradict  that :  if  the  meaning 
is,  that  he  would  follow  the  case  of  Coppin  v.  Coppin,  and  that,  if 
the  vendor  exhausted  the  personal  assets,  the  legatee  of  the  pur- 
chaser should  not  come  upon  the  estate,  there  is  great  difficulty  in 
applying  the  principle  ;  as  it  would  then  be  in  the  power  of  the 
vendor  to  administer  the  assets  as  he  pleases,  having  a  lien  upon 
the  real  estate  to  exhaust  the  personal  assets,  and  disapppoint  all 
the  creditors,  who,  i^  he  had  resorted  to  his  lien,  would  have  been 
satisfied;  and  in  that  respect,  with  reference  to  the  principle,  the 
case  is  anomalous. 

The  next  case  in  which  the  doctrine  was  admitted  is  Harrison  v. 

Southcote  (w),  followed  by  Walker  v.  Preswick  (a?);  which  case,  it 

is  remarkable,  was  not  cited  in  Fawell  v.  Heelis  (y) :  and  in  Burgess 

V.  Wheate  (z),  Sir   Thomas  Clarke  lays  down  the  rule,  both  as  to 

(0  2  P.  Wms.  291. 
(u)  3  Atk.  272. 
(?;)  2  Eq.  Ca.  Abr.  682,  n. 

(w)  2  Ves.  889;  see  393.  {x)  2  Ves.  622. 

(y)  Amb,  724;  1  Bro.  C.  C.  422,  n.,  3rd  edit.;  2  Dick.  485. 
(z)  1  Black.  123;  see  150.  Lien  of  vendee,  having  paid  prematurely  analogotis 
to  that  of  vendor. 
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vendor  and  vendee,  thus: — "Where conve}  ance  is  made  prematurely 
before  money  paid,  the  money  is  considered  as  a  lien  on  that  estate 
in  the  hands  of  the  vendee.  So,  where  money  was  paid  prematurely, 
the  money  would  be  considered  as  a  lien  on  the  estate  in  the  hands 
of  the  vendor  for  the  personal  representative  of  the  pur- 
[  *  368  ]  chaser."  Tardiffe  v.  *  Scrughan  (a)  is  very  material  upon 
this  point,  as  it  is  represented  (6)  as  a  case  in  which  the 
lien  was  held  to  attach  upon  the  two  moieties  of  the  estate;  but  it 
has  been  also  considered  (c)  a  case,  whether  of  lien  upon  the  land 
or  not,  for  contribution  upon  the  circumstances  between  the  sisters: 
giving  the  one  sister  a  right  to  call  upon  the  husband  of  the  other 
to  pay  a  moiety  of  the  annuity.  In  another  case,  also,  Powell  v. 
,  whether  accurate  or  not  I  cannot  trace  Lord  Camden  de- 
termined in  favour  of  the  lien. 

In  Fawell  v.  Heelis  (<i),  Lord  Bathursfs  opinion  certainly  was, 
for  reasons  best  stated  in  the  case  of  Nairn  v.  Proivse  (e)  by  Sir 
Samuel  Romilly,  that  the  bonds  taken  by  the  vendor  furnished  evi- 
dence, that  credit  was  not  given  to  the  land;  and  therefore  there 
was  no  lien.  In  Beckett  v.  Cordley  (/),  Lord  Thurlotv  say Sy  it  was 
compared  to  a  person  selling  an  estate,  and  not  receiving  the  money ; 
and,  therefore,  there  is.  a  lien:  asserting  the  general  doctrine  as 
familiar,  but  distinguishing  that  case  upon  the  nature  of  the  trans- 
action: younger  children  joining  the  eldest  in  a  mortgage;  discharg- 
ing the  estate  from  their  portions;  and  by  their  consent  the  whole 
money  being  paid  to  the  eldest  son:  the  lien  being  discharged  by 
that  transaction. 

In  the  argument  of  Blackburn  v.  Gregson  (g),  Lord  Kenyan  took 
the  doctrine  to  be  perfectly  clear;  and  it  is  not  possible  to  state  a 
stronger  judicial  opinion  than  Lord  Loughborough  expressed,  that 
the  lien  does  exist,  though  it  is  not  a  decision.  In  Smith  v. 
Hibberd  (h),  it  was  insisted  that  the  delivery  of  possession,  upon 
payment  of  a  small  part  of  the  money,  was  evidence  that  he  meant 
to  trust  to  the  personal  security;  but  it  was  held  clear,  that  the  money 
contracted  to  loe  paid  was  a  specific  lien  upon  the  premises.     The 

(a)  Cited  Amb.  725;  1  Bro.  C.  C.  423. 

(6)  1  Bro.  C.  C.  423,  in  Blackburn  v.  Gregson. 

fc)  Amb.  726,  in  Fawell  v.  Heelis. 

(d)  Amb.  724;  1  Bro.  C.  C.  422,  n.  3rd  edit.;  2  Dick.  485. 

(e)  6  Ves.  752. 

(/)  1  Bro.  C.  C.  353;  see  358. 
(g)  1  Bro.  C.  C.  420. 
(A)  2  Dick.  730. 
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contract  for  payment  of  the  money  is  itself,  in  a  sense,  a  security 
full  as  good  as  a  note.  I  do  not  state,  as  an  authority,  what  appears 
upon  this  subject  in  Austen  v.  Halsey  (i),  as  it  is  a  mere  dictum, 
and  a  dictum  that  fell  from  me;  but  endeavouring  to  state  this 
doctrine  as  accurately  as  I  cctold,  I  see  I  expressed  it  in 
*  these  words  {k):  "That  the  vendor  has  a  lien  for  the  [  *  369  ] 
purchase-money,  while  the  estate  is  in  the  hands  of  the 
vendee.  I  except  the  case  where  upon  the  contract  evidently  that 
lien  by  implication  was  not  intended  to  be  reserved." 

In  the  case  of  Elliott  v.  Edwards  ( Z),  this  is  the  doctrine  of  Lord 
Alvanley,  a  very  experienced  judge  in  equity,  with  reference  to 
whom  I  may  say,  his  judgments  will  be  read  and  valued  as  pro- 
ducing great  information  and  instruction  to  those  who  may  practise 
in  Courts  of  equity  in  future  times.  He  there  states,  that,  if  a  man 
having  purchased  an  estate,  conveys  it  before  the  purchase -money 
has  been  paid,  a  Court  of  equity  will  compel  the  person  to  whom 
the  estate  was  conveyed  to  pay  that  money,  provided  he  kuew  at  the 
time  he  took  the  conveyance  that  it  had  not  been  paid. 

The  next  case  in  equity  is  Nairn  v.  Prowse  (m),  before  the  Master 
of  the  Eolls,  in  which  it  was  contended  that  there  was  no  lien;  the 
vendor  had  taken  a  security  for  the  money,  payable  at  a  future 
time,  and  during  the  interval  the  vendee  might  have  sold  the  stock. 
The  Master  of  the  Rolls,  in  his  judgment,  admitting  the  general 
doctrine  as  to  the  vendor's  lien,  observes  upon  the  question,  whether 
a  security  taken  will  be  a  waiver,  that  by  conveying  the  estate  with- 
out payment  a  degree  of  credit  is  given  to  the  vendee,  which  may 
be  given  upon  the  confidence  of  the  existence  of  such  lien;  and 
it  may  be  argued,  that  taking  a  note  or  a  bond  cannot  materially 
vary  the  case;  a  credit  is  still  given  to  him,  and  may  be  given  from 
the  same  motive,  not  to  supersede  the  lien,  but  for  the  purpose  of 
ascertaining  the  debt,  and  countervailing  the  receipt  indorsed  upon 
the  conveyance.  There  is  great  difficulty  to  conceive  how  it  should 
have  been  reasoned,  almost  in  any  case,  that  the  circumstance  of 
taking  a  security  was  evidence  that  the  lien  was  given  up,  as  in  most 
cases  there  is  a  contract  under  seal  for  payment  of  the  money. 
The  Master  of  the  Rolls,  having  before  observed  that  there  may 
be  a  security,  which  will  have  the  effect  of  a  waiv6r,  proceeds 

(i)  6  Ves.  475. 

{k)  6  Ves.  483. 

(0  3B.  &P.  181;  see  183. 

(w)  6  Ves.  752. 
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[  *  370  ]  to  express  his  *  opinion,  that,  if  the  security  be  totally  dis- 
tinct and  independent,  it  will  then  become  a  case  of  substi- 
tution for  the  lien,  instead  of  a  credit  given  on  account  of  the  lien; 
meaning  that,  not  a  security,  but  the  nature  of  the  security,  may 
amount  to  satisfactory  evidnce  that  a  lien  was  not  intended  to  be 
observed,  and  puts  the  case  of  a  mortgage  of  another  estate,  or 
any  other  pledge,  as  evidence  of  an  intention  that  the  estate  sold 
shall  remain  free  and  unencumbered.  It  must  not,  however,  be 
understood  that  a  mortgage  taken  is  to  be  considered  as  a  conclu- 
sive ground  for  the  inference  that  a  lien  was  not  intended,  as  I 
could  put  many  instances  that  a  mortgage  of  another  estate  for  the 
purchase-money  would  not  be  decisive  evidence  of  an  intention  to 
give  up  the  lien,  though,  in  the  ordinary  case,  a  man  has  always 
greater  security  for  his  Inoney  upon  a  mortgage  than  value  for  his 
money  upon  a  purchase;  and  the  question  must  be,  whether,  under 
the  circumstances  of  that  particular  case,  attending  to  the  worth  of 
that  very  mortgage,  the  inference  arises.  In  the  instance  of  a  pledge 
of  stock,  does  it  necessarily  follow  that  the  vendor,  consulting  the 
convenience  of  the  purchaser  by  permitting  him  to  have  the  chance 
of  the  benefit,  therefore  gives  up  the  lien  which  he  has  ?  Under 
all  the  circumstances  of  that  case  the  judgment  of  the  Master  of  the 
Rolls  was  satisfied  that  the  conclusion  did  follow;  but  the  doc- 
trine as  to  taking  a  mortgage,  or  a  pledge,  would  be  carried  too  far 
if  it  is  understood,  as  applicable  to  all  cases,  that  a  man  taking  one 
pledge  therefore  necessarily  gives  up  another;  which  must,  I  think, 
be  laid  down  upon  the  circumstances  of  each  case,  rather  than  uni- 
versally. In  the  case  Hughes'  v.  Kearney  (n)  Lord  Redesdale  states 
the  doctrine,  and  the  proposition  is,  not  merely  that  the  vendor 
might  have  security,  but  that  he  relied  upon  it;  and  a  note  or  bills 
are  considered  not  as  a  security,  but  as  a  mode  of  payment. 

From  all  these  authorities  the  inference  is,  first,  that  generally 
speaking,  there  is  such  a  lien;  secondly,  that  in  those  gen- 
[  *  371  ]  eral  cases  in  tvhich  there  would  be  the  lien,  as  *  between 
vendor  and  vendee,  the  vendor  will  have  the  lien  against  a 
third  person,  who  had  notice  that  the  money  was  not  paid.  Those 
two  points  seem  to  be  clearly  settled.  I  do  not  hesitate  to  say, 
that,  if  I  had  found  no  authority  that  the  lien  would  attach  upon  a 
third  person,  having  notice,  I  should  have  had  no  difficulty  in  deciding 
that  upon  principle,  as  I  cannot  perceive  the  difference  between  this 

(n)  1  S.  &  L.  132. 
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species  of  lien  and  other  equities,  by  which  third  persons,  having 
notice,  are  bound.  In  the  case  of  a  conveyance  to  B.,  the  money 
being  paid  by  A.,  B.  is  a  trustee;  and  C.  taking  from  him,  and  hav- 
ing notice  of  the  payment  by  A.,  would  also  be  a  trustee,  and  many 
other  instances  may  be  put. 

The  more  modern  authorities  upon  this  subject  have  brought  it  to 
this  inconvenient  state — that  the  question  is  not  a  dry  question  upon 
the  fact,  whether  a  security  was  taken,  but  it  depends  upon  the  cir- 
cumstances of  each  case  whether  the  Court  is  to  infer  that  the  lien 
was  intended  to  be  reserved,  or  that  credit  was  given,  and  exclusively 
given,  to  the  person  from  whom  the  other  security  was  taken  (o). 

In  this  case,  having,  as  other  judges  have  had,  to  determine  this 
question  of  intention  upon  circumstances,  Imay  mistake  the  fair  re. 
suit  of  the  circumstances  which  I  have  endeavored  to  collect.  I  must 
say  I  have  felt  from  the  first,  that  there  is,  upon  the  part  of  the  plain- 
tiff, that  natural  justice  and  equity,  which  excite  a  wish,  that  I  could 
enforce  a  lien  throughout;  but,  first,  as  to  the  annuities,  I  am  per- 
suaded that,  with  reference  to  that  part  of  the  case  involving  the 
question  of  lien  as  to  the  consideration,  or  any  part  of  it,  or  any  sum 
of  money,  the  quantum  of  which  is  to  be  estimated  with  reference 
to  the  present  value,  or  the  past  or  future  payments,  this  is  a  case 
in  which  the  plaintiff  intended  to  rely  entirely  upon  the  personal 
security,  the  bond  for  20,000Z. ;  and  that  was  the  conception  of  Mar- 
tindale  also;  by  whose  default  of  payment,  therefore,  the  estate  is  not 
now  subject  to  the  lien  in  respect  of  the  consideration  of  the  an- 
nuities, or  of  any  allowance  in  respect  of  it  (p).  See  how 
*  it  stands.  In  1790,  the  plaintiff,  as  principal,  and  Martin-  [  *  372] 
dale,  as  surety,  being  engaged  in  an  obligation,  which  I 
understa'nd  to  be  a  personal  one,  for  these  annuities,  agree  to  change 
situations;  Martindale  to  be  the  principal,  and  the  plaintiff  to  be 
surety;  in  consideration  of  which  the  plaintiff  agrees  to  give  9000 Z.^ 
secured  by  a  mortgage.  It  rests  upon  that  until  1793,  when  the 
transaction  takes  this  course:  that  Martindale  shall  be  no  longer  a 
mortgagee,  but  owner  of  the  reversion  in  fee,  and,  which  is  material, 
of  the  reversion  expectant  upon  the  plaintiff's  life  estate.     The  an- 

(o)  Where  a  security  is  taken  for  unpaid  purchase-money,  the  existence  of  the 
lien  depends  upon  the  question,  whether  it  was  intended  to  be  reserved  or 
whether  credit  was  exclusively  given  to  the  person  from  whom  the  security  was 
taken.  / 

{p)  As  to  the  annuities,  the  plaintiff  intended  to  rely  entirely  upon  the  personal 
security. 
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.miities  remain  upon  the  old  footing;  that  is,  some  payments  were 
made,  or  arrears  accrued,  between  1792  and  1793,  and  payments 
were  to  arise  from  time  to  time.  The  value  given  to  Martindale,  in 
1792,  by  the  mortgage  of  9000Z.,  for  taking  the  liability  upon  him- 
self, was  a  value  which  merely,  by  the  lapse  of  time,  between  1792 
and  1793,  must  have  varied.  If  the  annuities  had  been  paid  there 
must  have  been  a  difPerence  in  the  estimation;  also  de  anno  in  an- 
num, the  value  was  decreasing,  not  only  as  the  annuities  were  wear- 
ing out,  but  also  as  the  number  of  the  annuitants  were  decreasing  by 
death.  It  is  impossible,  it  is  not  natural,  to  suppose,  that  parties 
dealing  for  the  consideration  of  annuities,  and  the  purchase  of  a  re- 
version, which  might  not  take  effect  in  possession  until  all  the  an- 
nuitants were  dead,  relied  on  that  reversion  as  security,  in  addition 
to  the  indemnity  by  a  bond  for  20,000Z. ;  in  the  original  transaction 
the  state  being  pledged  for  the  sum  of  9000Z.,  as  if  actually  paid. 

Then,  as  to  the  lien,  for  what  is  it  ?  Is  it  for  the  original  sum  ? 
That  it  cannot  in  justice  be.  Is  it  for  future  payments — that,  one 
sum  being  paid,  it  does  not  attach  ?  another  sum  not  being  paid 
it  does  attach  ?  a  charge  upon  the  reversion  arising  from  time  to 
time,  accordingly  as  these  payments  are,  or  are  not,  made  ?  And  is 
that  inference  to  be  drawn  where  a  conveyance  was  executed  with- 
out the  least  notice  of  such  an  intention — a  security  taken,  not  of 

itself  sufficient  to  exclude  the  purpose  of  such  a  lien? 
[  *  373  ]  but  the  nature  of  the  subject,  connected  *  with  the    fact 

of  that  security  taken,  is  decisive  proof  against  such  an 
intention;  and  it  appears  accordingly  in  the  other  cause,  Sym- 
mons  V.  Rankin,  that  Mackreth  and  Martiudale  joined  in  the  convey- 
ance to  Coutts,  to  secure  an  annuity  of  2000Z.,  without  the  least  refer- 
ence to  such  an  intention. 

I  admit,  that  the  opinion  of  Lord  Loughborough  (o),  that  the 
case,  before  Lord  Camden,  (p)  went  upon  the  ground  of  lien,  is  an 
authority  very  considerably  against  my  opinion;  and  I  cannot  say 
upon  what  the  case  did  proceed,  if  not  upon  that  ground;  as  the 
estate,  given  by  the  wife  to  her  husband  for  his  life,  after  her  own 
death,  if  not  affected  by  the  lien,  could  not  be  bound  to  pay  the 
annuity.  If  that  case  is  accurately  represented,  Lord  Camden's 
opinion  seems  to  have  been  that  the  mere  circumstance  of  an  estate 
given  in  consideration  of  an  annuity,  with  a  bond,  would^ not  pre- 

See  Blackburn  v.  Greson,  1  Bro.  C.  C.  420. 
Tardiffe  v.  Scrughan,  stated  1  Bro.  C.  C.  423. 

430 


MACKRETH  V.  SYMm6nS.  *  374 

vent  the  lien  attaching  from  time  to  time;  and  bo,  understanding  it, 
I  cannot  bring  my  mind  to  the  conclusion  that  it  is  an  authority 
which  ought  to  lead  me  to  determine,  that,  with  reference  to  these 
annuities,  there  is  a  lien,  either  for  the  original  value,  the  present 
value,  or  the  future  payment,  which  may  or  may  not  become  due. 

(jp)  As  to  the  other  part  of  the  case,  I  have  considered  long,  whether 
the  conclusion  is  just,  that,  not  meaning  to  have  a  lien,  as  I  think 
this  party  did  not,  with  regard  to  the  annuities,  he  should  mean  to 
have  a  lien  as  to  the  sum  of  money  due  to  Manners.  My  individual 
opinion  is  that  the  intention  was  the  same  as  to  both ;  but,  with  re- 
gard to  the  latter,  the  cases  authorize  the  lien ;  unless  it  is  destroyed 
by  particular  circumstances,  which  do  not  exist  here.  That  sum  is 
precisely  in  the  condition  of  a  part  of  the  consideration,  not  paid; 
and  then  the  inference  in  equity,  unless  there  are  strong  circum- 
stances, getting  over  it,  is,  that  a  lien  was  intended.  This  comes 
very  near  the  doctrine  of  Sir  Thomas  Clark  (g),  which  is  very 
sensible;  that,  where  the  conveyance,  or  the  payment,  has  been 
made  by  surprise,  there  shall  be  a  lien.  This  plaintiff 
understood  at  the  time  of  the  *  conveyance,  th^t  this  [  *  374  ] 
money  was  to  be  paid  on  his  account  to  Manners ;  which  is 
the  same  as  if  it  was  to  have  been  paid  to  himself,  and  was  not 
paid;  and  then  the  only  question  is,  whether,  as,  from  the  special 
circumstances  as  to  the  value  and  nature  of  the  annuities,  I  am  to 
infer  that  a  lien  was  not  intended  as  to  them,  I  must  make  the  same 
inference  with  respect  to  this  gross  sum;  as  to  which,  if  the  an- 
nuities were  not  mixed  with  the  transaction,  the  doctrine  of  equity 
is,  that  the  lien  would  attach.  As  to  that  sum,  my  judgement  is,  that 
the  plaintiff  has  a  lien. 

It  is  contented,  that  there  are  other  circumstances  in  this  case; 
that  the  defendant,  Symmons,  has  a  conveyance  of  the  estate  with- 
out notice,  or,  rather,  a  contract;  as  he  had  notice  at  the  time  of 
the  conveyance.  It  is  not  necessary  to  go  into  the  doctrine  as  to 
the  effect  of  notice  at  the  time  of  the  contract,  or  at  the  time  of  pay- 
ment of  the  money;  though  there  is  no  doubt  the  defendant  when 
he  took  his  conveyance,  had  notice  from  the  recitals  in  his  title-deed 
of  Mackreth's  rights  and  Martindale's  obligations,  as  vendor  and 
vendee.     Neither  is  it  neccessary  to  go  into  the  consideration  of 

(p)  Altho'ug'h  no  lien  as  to  the  annuities,  lien  as  to  the  gross  sums  unpaid  by 
vendee  was  intended. 

(g)  Burgess  v.  Wheate,  1  W.  Black.  150. 
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another  argument ;  that  the  defendant's  money  was  not  originally 
lent  upon  the  faith  of  the  land.  There  is  a  great  difference  be- 
tween the  effect  of  a  judgment  as,  attaching  upon  the  land,  and  a 
special  agreement  by  a  creditor  for  a  security  upon  the  land.  It  is 
not,  however,  necessary  to  determine  such  questions;  as  neither  the 
plaintiff  nor  the  defendant  Symmons  has  the  legal  estate,  which  ap- 
pears in  the  other  cause,  Symmons  v.  Rankin,  to  be  in  Coatts,  un- 
der the  conveyance  of  1793,  in  which  Martindale  and  Mackreth 
joined;  and  then  between  equities  and  the  rule  "  Qui  prior  est 
tempore  potior  estjiire,^^  applies. 

The  result  of  this  case  is,  that  the  bill  must  be  dismissed  as  it 
regards  the  annuities,  and  is  right  as  to  the  other  part  of  the  claim ; 
and,  being  right  in  one  point,  and  wrong  in  the  other,  the  decree 
must  be  without  costs,  (r). 

This  case  was  mentioned  by  way  of  motion  to  vary  the  minutes, 
upon  a  misunderstanding  as  to  the  costs. 

[  *  375  ]       *  Lord  Chancellor  Eldon,  having  repeated   the  ground 
upon  which  no  costs  were  given,  made  the  following  addi- 
tional observations: — 

Since  the  judgment  was  pronounced,  I  have  met  with  a  case 
which  was  not  cited  in  the  argument,  but  is  referred  to  in  Mr.  Sug- 
den's  work  (s),  which  seems  to  me  to  be  a  book  of  considerable 
merit  (t)  in  which  this  subject  is  considered  with  much  attention, 
and  he  comes  to  a  conclusion  different  from  mine.  I  looked  into 
the  Registrar's  Book  for  that  case,  the  name  of  which  I  do  not  re- 
collect; and  it  does  seem  to  me  that  his  inference  is  not  the  neces- 
sary inference,  arising  from  the  circumstances  of  that  case,  as  I  find 
it  in  the  Registrar's  Book.  I  mention  this,  to  show  that  I  have  not 
withdrawn  from  the  opinion  I  have  expressed  upon  this  subject;  as 
to  which,  conceiving  it  to  be  of  great  importance,  I  should,  if  con- 
vinced, be  very  ready  to  retract;  but,  having  endeavoured  to  collect 
all  the  doctrine  of  the  Court  upon  it,  I  am  sure  I  am  right  in  that. 
I  wish  I  was  as  sure  in  the  application  of  the  evidence. 

(r)  This  rule  only  applies  when  the  equities  are  equal.  See  Rice  v.  Rice,  2 
Drew,  1. 

{s)  The  case  alluded  to  by  the  Lord  Chancellor  appears  to  be  Comer  v.  Walk- 
ley,  stated  356,  2nd  edi.;  465,  866,  11th  edit.,  Sugd.  V.  &  P. 

(t)  The  work  on  Vendors  and  Purchasers,  the  14th  edition  of  which  ap- 
peared in  the  year  1862. 
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In  the  important  and  leading  case  of  Mackreth  v.  Symmons,  Lord 
Eldon,  in  his  elaborate  and  learned  judgment,  very  fully  examines 
the  authorities  upon  the  doctrine  of  the  vendor's  equitable  lien  for 
the  unpaid  purchase-money  of  land.  The  doctrine  itself,  which  at 
the  present  day  is  seldom,  if  ever,'  brought  into  dispute,  is  thus 
stated  by  Lord  Eldon  in  the  principal  case: — "Where,"  observes 
his  Lordship,  "the  vendor  conveys,  without  more,  though  the  'con- 
sideration is  upon  the  face  of  the  instrument  expressed  to  be  paid, 
and  by  a  receipt  indorsed  upon  the  back,  if  it  is  the  simple  case  of 
a  couveyauce,  the  money,  or  part  of  it,  not  being  paid,  as  between 
the  vendor  and  the  vendee,  and  persons  claiming  as  volunteers,  upon 
the  doctrine  of  the  Court  of  Equity,  which,  when  it  is  settled,  has 
the  effect  of  a  contract,  though  perhaps  no  actual  contract  has 
taken  place,  a  lien  shall  prevail;  in  the  one  case,  for  the  whole  con- 
sideration; in  the  other,  for  that  part  of  the  money  which  was  not 
paid."  See  also  Chapman  v.  Tanner,  1  Vern.  267;  Austen  y.  Hal- 
sey,  6  Ves.  475.  [In  the  United  States  the  decisions  on  this  subject 
have  not  been  uniform,  in  the  Federal  Courts,  and  the  courts  of  the 
following  States  the  doctrine  of  a  vendor's  lien  have  been  adopted: 
Mississippi,  Alabama,  Georgia,  Tennessee,  New  Jersey,  New  York, 
Florida,  Texas,  Arkansas,  Oregon,  Illinois,  California,  Ohio,  Ken- 
tucky, Wisconsin,  Indiana,  Minnesota,  Missouri,  Michigan  and 
Colorado:  See  Pearson  v.  David,  la.  23;  McAlpine  v.  Burnett,  23 
Texas,  049;  McLaurie  v  Thomas,  39*111.  291;  Dennis  v.  Williams, 
40  Ala,  633;  Carrico  v.  Farmers'  Bank,  33  Md.  235;  Armstrong  v. 
Ross,  5  C.  E.  Green,  109;  Tobey  v.  McAllister,  9  Wis.  463;  Sears 
V.  Smith,  2  Mich.  243;  Truebody  v.  Jacobson,  2  Cal.  269;  Marks  v. 
Barker,  20  Fla.  920;  Anketel  v.  Converse,  17  Ohio,  11;  Waddell /y. 
Cartock,  41  Ark.  523;  Dougherty  v.  Paine,  6  Min.  443;  Francis  v. 
Wells,  2  Col.  660;  Still  v.  Mayor,  27  Ga.'502;  Ellis  v.  Temple,  4 
Cold.  315;  Garson  v.  Green,  1  Johns.  Ch.  308;  Haley  v.  Bennett,  5 
Port.  452;  Burrus  v.  Roulhac,  2  Bush,  39. 

In  the  following  States  the  doctrine  has  been  repudiated:  Penn- 
sylvania, Maine,  Massachusetts,  Kansas,  North  and  South  Carolina: 
Heist  V.  Baker,  13  Wright  (Pa.),  9;  Irvine  v.  Campbell,  6  Binn.  118; 
Philbrook  v.  Delano,  29  Me.  410;  Simpson  v.  Mundee,  3  Kansas, 
174;  Wragg  v.  Comp.  Gen.,  2  Dessaus.  509;  Crawley  v.  Timberlake, 
1  Ired.  Eq.  346;  Wynne  v.  Alson,  1  Dev.  Eq.  163,  and  Ahrend  v. 
Odiore,  118,  Mass.  261,  for  opinion  of  Ch.  J.  Gray,  for  an  examina- 
tion of  the  origin  of  this  lien. 

In  West  Virginia,  Virginia  and  Vermont,  the  lien  is  abolished 
by  statute.  In  Conoiecticut,  New  Hampshire  and  Delaware,  the 
question  is  undecided:  Chapman  v.  Beardsley,  31  Conn.  115;  Budd 
V.  Busti,  1  Harr.  (Del.)  69;  Arlin  v.  Brown,  44  N.  H.  102. 

As  before  stated,  the  Federal  Courts  acknowledge  the  doctrine: 
McLearn  v'  McLelUn,  10  Peters,  640;  Bavley  v.  Greenleaf,  7  Wheat, 
46;  Chilton  v.  Lyons,  2  Black,  458.] 

At  law,  where  possession  was  essential  to  the  existence  of  this 
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[  *  376  ]  lien,  the  vendor  of  land  could  *  have  no  lien,  after  he 
had  executed  an  absolute  conveyance,  •  either  upon  the 
land  or  the  deeds;  (Goode  v.  Burton,  1  Exch.  189;  Esdalev.  Oxen- 
ham,  3  B.  &  C.  229);  but  by  sect.  25,  subs.  11,  of  the  Judicature 
Act  (36  &  37  Yict.  c.  66),  the  rule  in  equity  will  prevail  in  all  the 
Courts.  [As  to  the  nature  of  the  vendor's  lien  for  unpaid  purchase- 
money,  the  expressions  of  text  writers  are  not  uniform.  Story 
classes  it  under  the  head  of  implied  trusts.  (Storv's  Eq.  Sec. 
1218,  also  Snell's  Eq.  105).] 

As  to  the  vendor's  lien  for  the  unpaid  price  of  chattels  which  is 
strictly  possessory,  see  note  to  Chase  v.  Westmore,  Lead.  Cas.  on 
M.  &  M.  L.  p.  369,  3rd  ed. 

The  lien  also  attaches  if  possession  of  the  estate  has  been  deliv- 
ered to  the  purchaser,  although  there  has  been  no  conveyance  of  it 
to  him.  {Smith  v.  Hibbard,  2  Dick.  730;  Charles  v.  Aiidreivs,  9 
Mod.  153;  Topham  v.  Constantine,  Taml.  135;  Evans  \.  Tweedy,  1 
Beav.  55 ;  Andrew  v.  Andrew,  8  De  G.  M.  &  G.  336 ;  Langstaff  v. 
Nicholson,  25  Beav.  160;  In  re  Cockroft,  Broadbent  v.  Groves,  24 
Ch.  D.  94);  [''The  principle  on  which  the  lien  depends  is  this,  a 
person  who  has  obtained  the  estate  of  another  ought  not,  in  con- 
science, to  keep  it,  and  not  pay  the  consideration  money  in  full,  and 
a  third  person  who  receives  the  estate  with  full  knowledge  that  it 
has  not  been  paid  for,  ought  not,  as  a  matter  of  equity,  be  allowed 
to  keep  it  without  paying  for  it."  Perry  on  Trusts,  Sec.  232],  and 
upon  copyholds  and  leaseholds,  as  well  as  freeholds  ( Winter  v.  Lord 
Anson,  3  Russ.  492;  Matthew  v.  Bowler,  6  Hare,  110;  Wrout  v. 
Dawes,  25  Beav.  369). 

The  lien  will  also,  extend  to  money  advanced  by  the  unpaid 
vendor  to  the  purchaser  for  improvements.  Ex  parte  Linden,  1  M. 
D.  &  De  G.  428. 

An  ostensible  vendor  will  moreover  be  entitled  to  a  lien  for  the 
purchase- money  as  unpaid,  as  for  instance,  when  he  has  conveyed 
an  estate  to  a  third  party  on  the  face  of  the  deed,  in  consideration 
of  a  sum  of  money,  and  he  is  unable,  in  the  absence  of  fraud,  and 
the  inadmissibility  of  parol  evidence  by  reason  of  the  Statute  of 
Frauds,  either  to  set  aside  the  deed  or  establish  a  trust;  Leman  v. 
Whitly,  4  E-uss.  423.  [If  a  cestui  que  trust  conveys  his  equitable 
estate  in  land,  he  will  have  the  same  lien  upon  it  for  the  purchase- 
money  as  in  the  case  of  a  legal  estate:  Gallaway  v.  Hamilton,  1 
Dana,  576;  Lignon  v.  Alexander,  7  J.  J.  Marsh,  288;  Iglehart  p. 
Arminger,  1  Bland,  519.] 

Vendor^ s  Lien  as  against  a  Railway  or  other  Company. ]-^The 
vendor  of  land  to  a  railway  company  will  have  a  lien  thereon  in  re- 
spect of  unpaid  compensation  as  well  as  purchase-money  (Walker 
V.  The  Ware,  Hadham,  and  Buntingford  Railway  Company,  1  L. 
R.  Eq.  195,  35  Beav.  52),  unless  such  compensation  is  the  subject 
of  a  separate  agreement  between  him  and  the  company  (lb.),  and 
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he  is  not  deprived  of  such  lien  by  a  deposit  and  bond  under  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18)  (lb.),  nor  by  accepting  a  deposit  iD  the  names  of  trus- 
tees in  lieu  of  the  statutory  deposit,  if  the  purchase  and  compensa- 
tion moneys  exceed  the  deposited  sum  (lb.).  The  lien  also  ex- 
tends as  against  another  Company,  lessee  of  the  Company  which 
made  the  purchase  (Bishop  of  Winchester  v.  Mid-Hants  Railway 
Company,  5  L.  E.  Eq.  17;  Cosens  v.  Bognor  Railway  Company,  1 
L.  B.  Ch.  App.  594. 

And  a  mortgage  of  part  of  the  land  under  a  Railway  Act 
will  not  oustthe  vendor's  lien:    Nash  v.   *  Worcester  Im-  [*  377  ] 
provement  Com,missioners,  1  Jur.  N.  S.  973. 

The  Court  will,  although  the  railway  may  have  been  made  over 
the  land,  and  opened  for  public  use,  enforce  the  lien  by  sale  (lb.), 
(  Wing  v.  Tottenham  and  Hampstead  Junction  Railway  Company,  3 
L.  R.  Ch.  App.  740;  Walker  v.  The  Ware,  Hadham,  and  Bunting- 
ford  Railway  Company,  1  L.  R.  Eq.  195;  35  Beav.  52),  but  it  is  now 
ultimately  settled,  (overruling  on  that  point  the  cases  of  Cosens  v. 
Bognor  Railway  Company,  1  L.  R.  Ch.  App.  594  (where,  however, 
Turner,  L.J.,  was  in  favour  of  a  receiver),  and  Earl  St.  Germains  y. 
Crystal  Palace  Railway  Company,  11  L.  R.  Eq.  508,)  that  the 
Court  will  not  liefore  judgment  in  the  action,  grant  an  injunction  to 
restrain  the  Company  from  running  trains  or  engines  over  the  land 
until  the  payment  of  the  purchase- money  of  the  land  agreed  to  be 
taken  (Pell  v.  Northampton  and  Banbury  Junction  Railway  Com- 
pany, 2  L.  R.  Ch.  App.  100;  Munns  v.  Isle  of  Wight  Railway  Com- 
pany, 5  L.  R.  Ch.  App.  414;  reversing  the  decision  of  Sir  W.  M. 
James,  V.-C,  reported  8  L.  R.  Eq.  053.  Lycett  v.  Stafford  and 
Uttoxeter  Railway  Company,  13  L.  R.  Eq.  201;  and  see  and  con- 
sider Bishop  of  Winchester  v.  Mid- Hants  Railway  Company^  5  L. 
R.  Eq.  17;  Latimer  v.  Aylesbury  and  Buckinyham  Railway  Com- 
pany, 9  Ch.  D.  385);  unless,  perhaps,  the  Company  were  destroy- 
ing the  pi  operty  (Pell  v.  Northampton  and  Banbury  Junction  Rail- 
tvay  Company,  2  L.  R.  Ch.  App.  101,  per  Turner,  L.  J.);  but  it 
would  Feemin  such  a  case  it  would  be  more  proper  to  apply  to  have 
the  purchase- money  paid  into  Court.     lb.  102,  Cairns,  L.  J. 

Nor  will  the  Court  appoint  a  receiver  before  judgment  (Latimer 
V.  Aylesbury  and  Buckingham  Railivay  Company,  9  Ch.  D.  385), 
but  it  will  do  so  at  the  hearing  ;  Munns  v.  Isle  of  Wight  Railwaij 
Company,  5  L.  R.  Ch.  App.  414;  Williams  v.  Aylesbury  Railway 
Company,  28  L.  T.  N.  S.  547. 

In  a  decree  for  specific  performance  against  a  railway,  the  lien 
should  be  declared  a  charge  on  the  land,  otherwise  it  will  not  be 
declared  so  on  petition.  Tbus,  where  a  decree  had  been  obtained 
by  a  vendor  against  a  Railway  Company  for  specific  performance  of 
a  contract  for  sale,  in  which  inquiries  were  directed  to  ascertain  the 
amount  due  for  damages  and  costs,  and  the  amount,  when  found 
due,  together  with  the  purchase-money,  was  ordered  to  be  paid,  but 
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was  not  declared  to  be  a  charge  on  the  land,  it  was  held  by  Lord 
Romilhj,  M.  R.,  that  the  vendor  was  not  entitled,  under  the  liberty 
to  apply,  to  enforce  by  petition  a  lien  on  the  land  for  the  sums  due: 
especially  as  there  were  incumbrancers  not  parties  to  the 
[  *  378  ]  suit,  whose  rights  would  be  affected  by  *  such  lien.  Attor- 
ney-General v.  Sittingbourne  and  Sheerness  Railway  Com- 
pany, 1  L.  R.  Eq.  636;  35  Beav.  268. 

Where  land  is  taken  by  a  Railway  Company,  and  the  purchase- 
money  ascertained  by  arbitration  under  the  Lands  Clauses  Consol- 
idation Act,  1845  (8  &  9  Vict.  c.  18),  has  been  paid,  the  vendor  is 
not  entitled  toja  lien  on  the  land  sold  for  the  costs  of  the  arbitration 
payable  to  him  by  the  Company  :  Earl  Ferrers  v.  Stafford  and  JJt- 
toxeter  Railway  Compayiy,  13  L.  R.  Eq.  524. 

Nor  is  a  vendor  entitled  to  a  lien  for  costs  on  the  sum  deposited 
by  a  Railway  Company  under  the  85th  section  of  the  Lands 
Clauses  Act  (8  &  9  Yict.  c.  18),  and  upon  due  performance  of  the 
condition  of  the  bond,  mentioned  in  the  same  section,  the  Company 
are  entitled  to  have  the  money  paid  out  to  them,  notwithstanding 
the  pendency  of  a  question  between  them  and  the  vendor  with  re- 
spect to  such  costs.  In  the  matter  of  the  London  &  South  Western 
Railway  Extension  Act,  Ex  parte  Stevens,  2  Ph.  772;  In  re  Neath 
and  Brecon  Raihvay  Company,  9  L.  R.  Ch.  App.  263. 

Where  the  sale  to  the  railway  company  is  in  consideration  of  a 
rent  charge  of  the  Company,  under  the  10  &  11  sections  of  the  Lands 
Clauses  Act,  it  haS  been  held  that  there  will  be  no  lien  for  unpaid 
purchase-money.  Earl  of  Jersey  v.  Briton  F§rry  Floating  Dock  Com- 
pany, 7  L.  R.  Eq.  409.  Sed  vide  contra  Eyton  v.  Denbigh,  Ruthin, 
and  Conven  Railway  Co.,  7  L.  R.  Eq.  439, per  Lord  Romilly,  M.  R., 
S.  C.  6  L.  R.  Eq.  488,  490. 

The  owner,  however,  of  the  rent  charge  is  entitled  on  non-pay- 
ment of  the  rent  charge  to  a  receiver  of  the  tolls,  profits,  and  in- 
come of  the  undertaking  {Eyton  v.  Denbigh,  Ruthin,  and  Corwen 
Raihvay  Company,  6  L.  R.  Eq.  488);  also  to  a  receiver  of  super- 
fluous lands  and  chattels  conveyed  and  assigned  by  the  Company 
to  trustees  for  the  benefit  of  their  creditors  (lb.)  He  will  also 
have  liberty  to  distrain  for  arrears  of  the  rent  charge  on  the  land 
conveyed  by  him  to  the  Company.  lb.,  but  not  on  the  superfluous 
lands  conveyed  to  the  trustees,  lb.,  nor  on  the  locomotives,  lb.  See 
also  Eyton  v.  Denbigh,  Ruthin,  and  Corwen  Railway  Company,  6  L. 
R.  Eq.  14. 

Enforcement  of  Vendor^ s  Lien.'] — For  Forms  of  Decrees,  declar- 
ing lien,  and  of  subsequent  order  enforcing  lien  by  sale,  see  2  Seton, 
Decrees,  1330,  1331,  4th  ed. 

Where  the  purchase- money  of  an  estate  is  payable  by  instalments, 
in  an  action  by  a  vendor  for  specific  performance,  he  may  obtain  a 
declaration  that  he  is  entitled  to  a  lien  for  the  entirety  of  the  un- 
paid purchase- money,  and  future  instalments,  with  liberty  to  apply 
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for  an  order  for  payment,  and  also  with  liberty  to  apply  in 

*  respect  of  future  instalments  as  they  become  due.  Nives  [*  379  ] 

V.  Nives,  15  Ch.  D.  649. 

It  seems,  however,  that  if  the  property  the  subject  of  the  con- 
tract were  situated  abroad,  no  decree  enforcing  the  lien  would  be 
made  at  any  rate  in  the  absence  of  special  circumstances  (Norris  v. 
Chambers,  29  Beav.  246);  see  also  Watson  v.  Rose,  10  W.  B.  (V.-C. 
K.)  745  S.  C,  nom.  Eose  v.  JVatson,  10  Ho.  Lo.  Ca.  672. 

What  amounts  to  an  Abandonment  or  Waiver  of  the  Lien.'] — When 
the  vendor  has  taken  from  the  purchaser  a  security  for  the  unpaid 
purchase -money,  the  question  arises,  whether  that  amounts  to  an 
abandonment  of  the  lien;  for  its  existence  must  be  decided,  not  as 
a  dry  question  of  fact,,  whether  a  security  was  taken,  for  the  mere 
taking  of  a  security  is  not  a  waiver  of  the  lien,  but  it  depends  upon 
the  circumstances  of  each  case,  "v^hether  the  Court  is  to  infer,  that 
the  lien  was  intended  to  be  reserved,  or  that  credit  tvas  given,  and 
exclusively  given,  to  the  person  from  whom  the  security  was  taken. 

The  inconvenience  of  such  a  doctrine,  so  unsatisfactory  and 
productive  of  litigation,  may  well  have  caused  Lord  Eldon  to  ob- 
serve, in  the  principal  case,  "that  it  would  have  bee;i  better  at  once 
to  have  held,  that  the  lien  should  exist  in  no  case,  and  the  vendor 
should  suffer  the  consequences  of  his  want  of  caution;  or  to  have 
laid  down  the  rule  the  other  way  so  distinctly,  that  a  purchaser 
might  be  able  to  know,  without  the  judgment  of  a  Court,  in  what 
cases  it  would,  and  in  what  cases  it  would  not,  exist." 
•  It  is  now-  settled,  that  a  mere  personal  security  for  the  purchase- 
money,  as  a  bond  (Hearle  v.  Botelers,  Cary,  35,  and  Winter  v.  An- 
son, 3  Russ.  488,  reversing  the  decision  of  Sir  J.  Leach,  V.-C,  1  S. 
&  S.  434;  Collins  v.  Collins,  31  Beav.  346),  though  there  was  an 
agreement  that  it  should  remain  so  secured  during  the  life  of  the 
vendor,  on  the  regular  payment  of  interest  ( Winter  v.  Anson,  3 
Russ.  488);  a  bill  of  exchange  {Teed  v.  Carruthers,  2  Y.  &C.  C.  C, 
31);  although  with  a  surety  (Hughes  y.  Kearney,  1  S.  &  L.  136; 
Grant  v.  Mills,  2  V.  &  B.  306),  or  a  promissory  note  {Gibbons  v.  Bad- 
dall,  2  Eq.  Ca.  Abr.  632,  n.;  Hughes  v.  Kearney,  1  S.  &  L.  132; 
Ex  parte  Peake,  1  Madd.  346),  whether  negotiated  or  not  {Ex parte 
Loaring,  2  Kose,  79),  will  not,  without  more,  be  sufficient  evidence 
of  the  intention  of  the  vendor  to  give  credit  exclusively  to  the  pur- 
chaser, or  to  his  security,  fo  as  to  take  away  the  lien.  [The  lien 
of  the  vendor  is  waived  if  a  distinct  and'  independent  security  is 
taken  for  the  purchase-monev:  Hadlev  v.  Pickett,  25  Ind.  450; 
Camden  r.  Vail,  23  Cal.  633;  Young  v.  Wood,  11  B.  Mon.  123;  Lit- 
tle V.  Brown,  2  Leigh,  353;  Brown  v.  Oilman,  4  Wheat.  291;  Mims 
V.  Macon  R.  R.  Co.,  3  Kelly,  333.  While  talking  of  the  indepen- 
dent security,  is  evidence  of  a  waiver,  it  is  not  conclusive  evidence: 
Dougherty  v.  Paine,  6  Minn.  443;  Manly  u.  Slason,  21  Vt.  271.] 

In  Winter  v.  Lord  Anson,  1  8.  &  S.  434,  there  was  an  agreement 
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for  the  sale  of  an  estate,  by  which  it  was,  amongst  other  things, 

agreed  that  the  amount  of  the  consideration-money  should 
[  *  380]   be  *  secured  by  the  bond  of  the  purchaser  to  the  vendor 

with  interest  at  4Z.  per  cent.,  and  should  remain  so  secur- 
ed, during  the  life  of  the  vendor,  on  the  regular  payment  of  interest. 
A  conveyance  was  executed,  in  pursuance  of  the  agreement,  and  in 
consideration  of  the  purchase-money  therein  expressed  to  have  been 
paid,  and  the  vendor's  receipt  was  indorsed  upon  it.  Part  only  of 
the  purchase-money  had,  in  fact,  been  paid,  and  the  residue  was 
secured  by  bond  conditioned  to  be  void  on  payment  by  the  vendee, 
to  the  executors,  administrators,  or  assigns  of  the  vendor  of  the 
residue  of  the  purchase-money  within  twelve  months  next  after  the 
decease  of  the  vendor,  with  interest  at  4/.  per  cent.  Sir  J.  Leach, 
M.  E.,  although  he  at  first  decided  in  favour  of  the  lien,  afterwards 
decided  against  it,  upon  the  ground  that  the  case  was,  in  principle, 
the  same  as  if  the  conveyance  had  stated  the  real  contract  of  the  par- 
ties; and  that,  by  the  effect  of  that  contract,  the  vendor  agreed  to 
part  with  his  estate  in  consideration  of  the  bond  for  the  future  pay- 
ment of  the  price;  and  that,  when  such  bond  was  executed  the  es- 
tate passed  to  the  vendee  in  equity,  as  well  as  at  law.  "Suppose," 
observed  his  Honor,  "it  had  been  expressed  in  this  conveyance,  that 
the  price  was  not  to  be  paid  until  the  death  of  the  vendor,  and  there 
had  been  a  covenant  on  the  part  of  the  purchaser  then  to  pay  the 
amount,  and  to  pay  the  interest  in  the  meantime;  could  it  then  have 
been  said  that  it  appeared  by  this  deed  that  the  vendor  had  con- 
tracted not  to  part  with  his  estate  until  the  actual  payment  of  the 
price?  Would  it  not  rather  have  been  the  true  effect  of  the  lan- 
guage of  the  conveyance  in  such  case,  that  the  vendor  had  contracted 
to  part  with  his  estate  presently,  and  not  in  consideration  of  the 
actual  immediate  payment  of  the  price,  but  in  consideration  of  the 
covenayit  for  the  future  payment  of  that  sum,  with  interim  interest; 
and  that  having,  therefore,  the  covenant,  which  was  the  considera- 
tion bargained  for,  the  estate  must  pass  by  the  conveyance  in  equity, 
as  well  as  at  law?"  This  decision  was  reversed  by  Lord  Lyndhurst 
who  held,  that  the  circumstance,  that  the  money  was  secured  to  be 
paid  at  a  future  day,  did  not  affect  the  lien.  "I  do  not  think,"  said 
his  Lordship,  "that  the  lien  is  affected  by  the  fact  of  the  period  of 
payment  being  dependent  on  the  life  of  the  vendor.  The  circum- 
stance does  not  appear  to  me  to  afford  such  clear  and  conviDciug 
evidence  of  the  intention  of  the  vendor  to  rely,  not  upon  the  secur- 
ity of  the  estate,  but  solely  upon  the  personal  credit  of  the  vendee 
as  would  be  necessary  in  order  to  get  rid  of  the  lien.  It  would  not 
be  inconsistent  with  an  express  pledge;  and  I  do  not  perceive  why 

it  is  at  variance  with  the  lien  resulting  from  the  rules  of 
[  *  381  ]    *  a  Court  of  Equity:"  3  Russ.  488.  An  appeal  was  lodged 

in  the  House  of  Lords  against  this  decision,  but  it  was 
afterwards  withdrawn:  Sugd.  Y.  &  P.  258,  11th  edit.  [A  mere  per- 
sonal securit^^,  as  a  bond  or  a  bill  or  a  prommissory  note  will  not 
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of  itself  operate  as  a  waiver  of  the  lien:  Pincliain  v.  Collard,  13 
Texas,  333;  Brown  v.  Grigsby,  21  Cal.  172;  Thornton  v.  Knox,  6  B. 
Mon.  74;  Van  Doren  v.  Dodd,  2  Green  Ch.  397.  But  if  the  bill  or 
note  is  taken  as  payment  of  the  consideration-money,  or  if  the 
security  was  the  thing  bargained  for  the  lien  is  gone.] 

Where  an  estate  is  conveyed,  in  consideration  of  an  annuity,  the 
vendor  will  have  a  lien  upon  the  land  for  the  annuity,  although  a 
bond  or  covenant  is  given  to  secure  the  payment  of  the  annuity. 
See  Tardiffe  v.  Scrughan,  1  Bro.  C.  C.  423;  Blackburn  v.  Greyson, 
1  Bro.  C.  C.  420.  In  Clarke  v.  Royle,  3  Sm.  502,  Sir  L.  Shadivell, 
V.-C,  is  reported  to  have  said,  that  it  appeared  to  him  that  Lord 
Eldon,  in  Macki^eth  v.  Symmons,  had  expressly  overruled  the  de- 
cision of  Lord  Camden  in  Tardiffe  \.  Scrughan.  However,  in.  Buck- 
land  y.  Pocknell,  13  Sim.  412,  his  Honor  said  that  though  Lord  Eldon 
showed  an  inclination  to  criticise  Tardiffe  v.  Scrughan^  and  to  es- 
cape from  it,  if  the  circumstances  of  the  case  before  him  would  al- 
low him  to  do  so,  yet  is  Honor  did  not  wish  it  to  be  understood 
to  bo  his  opinion,  that  Lord  Eldon  overruled  it  point  blank.  In 
the  case  of  Mattheiv  v.  Bowler,  6  Hare,  110,  where  there  was  a  sale 
and  assignment  of  a  life  interest  in  leaseholds  in  consideration  of 
a  weekly  sum,  to  be  paid  to  the  vendor  during  her  life,  with  a  cov- 
enant by  the  purchaser,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, to  make  the  weekly  payment  to  the  vendor,  and  to  re- 
pair and  insure  the  premises,  and  otherwise  perform  the  covenants 
in  the  lease;  it  was  held,  by  Sir  James  Wigram,  V.  C,  that  the 
vendor  was  entitled  to  a  lien  on  the  life  interest  in  the  leaseholds, 
which  was  the  subject  of  the  assignment  for  the  weekly  payment. 
His  Honor  observing,  "  That,  if  the  case  of  Tardiffe  v.  Scrughan  was 
not  approved,  it  certainly  was  not  overruled  by  Lord  Eldon^ 

Upon  examining  carefully  that  branch  of  the  principal  case  which 
relates  to  the  lien  claimed  for  the  annuities,  it  will  be  found,  not- 
withstanding the  ambiguity  of  Lord  Eldon' s  language,  that  it  may 
be  reconciled  with  Tardiffe  v.  Scrughan  and  Matthew  v.  Bowler ;  for 
Lord  Eldon  did  not,  as  a  bare  abstract  point  of  law,  decide  that 
there  is  no  lien  where  an  estate  is  sold  in  consideration  of  an  an- 
nuity secured  by  a  bond  or  covenant;  but  he  considered  that  the 
special  circumstances  of  tJie  case  showed  that  the  vendor  intended 
to  rely  upon  the  personal  security,  viz.,  the  bond  for  20,00(^Z.,  and 
that  such  was  the  conception  also  of  the  vendee.  The  principle, 
therefore,  upon  which  that  branch  of  Mackreth  v.  Symmons  was 
decided,  is  certainly  correct;  but  it  has  been  doubted  by  an  eminent 
writer,  wljether  the  circumstances  of  the  case  were  such  as  justified 
Lord  Eldon  in  coming  to  the  conclusion,  that  it  was  the 
intention  of  the  vendor  to  rely  *  upon  the  personal  se-  [  *  382  ] 
curity,  and  thus  discharge  the  lien  for  the  annuities. 
See  Sugd.  V.  &  P.  869,  11th  edit. 

Where  however,  the  conveyance  was  made  in  consideration  of  the 
vendee  entering  into  covenants  therein  contained  for  payment  of  an 

439 


*  383  MACKRETH  V.  SYMMONS. 

annuity  to  the  vendor,  and  3000Z.  to  certain  persons  in  the  event  of 
the  vendee^s  maiirying.  (See  Clarke  \.  Royle,  3  Sim.  499.).  Sir  L. 
Shadivell,  V.-C,  distinguishing  the  case  from  Tardiffe  v.  Scrughan, 
held,  that  there  was  no  lien,  on  the  ground  that  the  deed  plainly 
marked  out,  that  the  consideration  on  the  one  side,  was  the  convey- 
ance of  the  estate,  and,  on  the  other,  the  entering  into  the  cove- 
nants. 

Upon  the  same  principle  it  has  been  held,  that,  where  a  receipt 
was  given  by  the.  vendor  for  a  bond,  as  the  consideration  for  an  es- 
tate, the  lien  was  gone,  as  the  parties  in  effect  bargained  for  a  se- 
curity, and  not  for  a  stipulated  sum :  Parrott  v.  Sweetland,  3  My.  & 
K.  655.  [Any  conduct  in  the  vendor  that  makes  it  unjust  or  un- 
fair or  inequitable  for  him  to  insist  upon  the  lien  will  discharge  it: 
Aldridge  2^.  Dunn,  7  Blackf.  249;  Cox  v.  Fenwick,  3  Bibb.  183; 
Olark  V-  Hart,  3  J.  J.  Marsh,  553;  Ross  v.  AVhitson,  6  Yerg.  50; 
Lvnch  V.  Dearth,  2  Pa  St.  101;  McCowen  v.  Jones,  14  Texas,  682; 
liedford  v.  Gibson,  12  Leigh,  343.] 

Buckland  v.  Pocknell,  13  Sim.  406,  proceeds  on  the  same  princi- 
])lo.  There  A.  agreed  to  sell  an  estate  to  B.  for  an  annuity  of  200Z., 
to  be  paid  to  him  for  his  life,  and  an  annuity  of  92Z.,  to  be  paid 
after  his  decease  to  his  son,  and  B.  was  to  pay  off  a  mortgage  to 
which  the  estate  was  subject.  Accordingly  IB.  executed  a  deed,  by 
which  he  granted  the  annuities  to  A.  and  his  son,  and  covenanted  to 
pay  them ;  and  by  a  conveyance  of  even  date,  but  executed  after  the  * 
annuity  deed,  after  reciting  the  annuity  deed,  A.  and  the  mortgagee, 
in  pursuance  of  the  agreement,  and  in  consideration  of  the  premises 
and  of  the  annuities  having  been  so  granted  as  thereinbefore  recited, 
and  of  the  payment  of  the  mortgage-money,  conveyed  the  estate 
to  B.  Upon  the  death  of  A.,  his  son's  annuity,  which  had  been  as- 
signed to  the  plaintiff,  became  in  arrear.  Sir  L.  Shadicell,  V.-C, 
held  that  there  was  no  lien  for  the  annuity. 

So,  likewise,  in  Dixon  v.  Gay  fere  (17  Beav.  421;  21  Beav.  118), 
where  the  purchaser  contracted  to  buy  an  estate  from  the  vendor, 
and  upon  an  assignment  being  made  to  grant  to  the  vendor  an 
annuity  of  50Z.  per  annum,  during  three  lives,  "  to  be  secured  by 
bond,^^  Sir  John  Romilly,  M.  B.,  held,  that  the  vendor  had  no  lien 
on  the  estate  for  payment  of  the  annuity.  The  decree  of  his  Honor 
in  this  case  was  varied  by  Lord  Cranworth,  C,  who,  agreeing  with 
his  Honor  that  the  vendor  had  no  lien  on  the  estate  for  payment  of 
the  annuity,  held  that  he  was  entitled  (the  purchaser  being  dead 
and  there  having  been  no  conveyance)  to  have  the  annuity  secured  by 
a  valid  and  effectual  bond  before  he  could  be  called  upon  to  convey 
the  estate.  1  De  G.  &  Jo.  655.  See  also  Dijke  v.  Rendall, 
[  *  383  ]  2  De  G.  Mac.  &  G.  209;  Frail  v.  *  Ellis,  16  Beav.  350; 
Stuart  V.  Ferguson,  Hayes,  Ir.  Exch.  Rep.  452. 

So  where   a  leasehold  brickfield  was  assigned  to  a   company  in 
consideration   of  6000Z.  to  be  paid  to  the   vendor  as  thereinafter 
mentioned,  viz.,  50  per  cent,  on  all  moneys  to  be  received  from  sale 
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of  shares,  and  50  per  cent,  on  all  moneys  borrowed  by  the  Company 
by  way  of  capital,  until  the  6000Z.  was  paid.  The  Company  became 
abortive.  No  money  was  received  by  sale  of  shares,  or  borrowed, 
and  ultimately  the  Company  was  ordered  to  be  wound  up.  It  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  Malins,  V.-C, 
that  the  nature  of  the  contract  was  such  as  to  exclude  the  vendor's 
lien,  and  that  the  vendor  had  no  lien  on  the  leasehold  premises. 
"The  vendor,"  said  James,  L.  J.,  "got  for  his  property  a  charge 
upon,  and  a  right  to  the  capital  of  the  Company  to  the  extent  of 
6000Z.,  when  it  came  in.  To  my  mind  it  is  clear  that  he  intended 
to  rely  on  that  fund  fcr  payment,  an(^  intended  that  the  Company 
should  have  the  means  of  borrowing.  This  is  quite  inconsistent 
with  a  lien,  which  would  probably  make  the  Company  unable  to 
pledge  their  property."  In' re  Brenticood  Brick  and  Coal  Com- 
pany, 4  Ch.  &  D.  562.  See,  also,  and  consider,  In  re  Patent  Car- 
riage Company,  Gore  &  DuranVs  Case,  2  L.  R.  Eq.  349;  and  the 
remarks  thereon  of  Baggallay,  L.  J.,  in  In  re  Brentwood  Brick  and 
Coal  Company,  4  Ch.  D.  565. 

From  the  foregoing  cases  we  may  conclude,  that,  although  the 
mere  giving  of  a  bond,  bill  of  exchange,  promissory  note,  or  cove- 
nant, for  the  purchase-money,  or  the  granting  of  an  annuity,  se- 
cured by  a  bond  or  a  covenant,  will  not  be  sufficient  to  discharge 
the  equitable  lien,  yet  where  it  appears  that  the  note,  bond,  cove- 
nant, or  annuity  was  substituted  for  the  consideration-money,  and 
wafe  in  fact,  the  thing  bargained  for,  the  lien  will  bo  lost.  See  In  re 
Albert  Life  Assurance  Company,  11  L.  R.  Eq.  178.  [Campbell  v. 
Baldwin,  2  Humph.  248;  Sears  v.  Macon,  2  Mich.  243;  Tiernan  v. 
Thurman,  14  B.  Men.  277;  Mimsu  K.  R.  Co.,  3  Kelly,  333.] 

An  actual  agreement,  though  by  parol,  to  accept  a  security,  and 
rely  upon  it  alone,  will,  it  seems,  discharge  the  vendor's  lien  for  un- 
paid purchase  money.  [If  the  vendor  takes  a  mortgage  on  the 
same  land  sold  for  part  of  the  purchase  money,  or  for  the  whole,  he 
will  be  held  to  have  waived  his  lien  for  the  remainder:  Brown  v. 
Gilman,  4  AVheat.  291;  Fish  v.  Howland,  1  Paige,  30;  even  if  the 
mortgage  is  void:  AVay  v.  Patty,  1  Ind.  102;  Camden  v.  Vail,  23 
Cal.  633;  and  see  Hadley  v.  Pichett,  25  Ind.  450;  Little  v.  Brown,. 
2  Leigh,  355.]  See  1  S.  &  S.  445,  where  Sir  John  Xeac/i  observes, 
"That  it  is  the  vendor  who  in  the  first  place  attempts  to  raise  an 
equity  against  the  allegation  of  the  deed;  and  if  the  vendor  be  per- 
mitted to  repel  the  efPect  of  the  deed,  by  showing  that  the  price 
was  not  paid,  it  must  necessarily  follow  that  the  vendee  must  be  at 
liberty  to  disclose  the  whole  truth,  and  to  explain  the  reason  why 
that  payment  was  not  made." 

Although  the  lien  of  a  vendor  for  unpaid  purchase-money  may 
be  discharged  by  his  accepting  the  'solicitors  employed  in  the  sale 
as  his  debtors  in  the  place  of  the  purchaser,  on  the  sup- 
position *that  the  purchase-money  had  been  paid  to  them,  [  ^'  384  ] 
this   was  held  not  to  be  the  case  where  in  fact  no  pay- 

441 


*  385  MACKRETH  V.  SYMMONS. 

ment  of  the  purchase-money  was  made  by  the  purchaser  to  the 
solicitors,  but  they  were  simply  directed  by  the  purchaser  to  pay 
the  purchase-money  out  of  moneys  due  by  them  to  the  purchaser 
on  an  unsettled  account.  See  Wrout  v.  Dawes,  25  Beav.  369.  See 
also  Wilson  v.  Keating,  5  Jur.  N.  S.  815,  4  De  G.  &  Jo.  588. 

If  a  vendor,  who  knows  the  purchase-money  is  trust-money,  suf- 
fers one  of  the  trustees  to  retain  part  of  it,  without  the  knowledge 
of  the  CO- trustees  or  the  cestuis  que  trust,  he  has  no  lien  on  the 
estate  for  the  part  so  retained:  White  v.  Wakefield,  7  Sim.  401;  and 
see  Price  v.  Blakemore,  6  Beav.  507. 

Upon  the  same  principle  in  Muir  v.  Jolly,  26  Beav.  143,  a  trustee 
having  purchased  an  estate  on  behalf  of  the  trust,  the  vendor  exe- 
cuted a  conveyance  to  the  trustee,  which  recited  the  trust,  and  that 
the  trustee  had  called  in  trust- moneys  sufficient  to  pay  the  purchase- 
money,  and  it  contained  a  receipt  for  the  whole  purchase-money. 
In  fact,  only  a  part  was  paid,  and  the  trustee  gave  his  bond  and  a 
memorandum  of  deposit  for  the  deficiency,  the  latter  reciting  that 
the  vendor  had  lent  the  trustee  that  sum  to  enable  him  to  complete. 
It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  vendor  had  no 
lien  on  the  title  deeds  in  his  possession  for  the  unpaid  purchase - 
money. 

Where  there  was  a  stipulation  that^the  purchase  money  should 
be  paid  within  two  years  after  a  re- sale,  it  was  held  that  the  ven- 
dor's lien  was  gone:     Ex  parte  Parkes,  1  G.  &  J.  228. 

It  has  been  held,  that,  if  a  vendor  take  a  totally  distinct  and  in- 
dependent security,  as  for  instance,  a  mortgage  of  a  long  annuity 
or  of  another  estate  for  the  unpaid  purchase-money,  it  will  then 
become  a  case  of  substitution  for  the  lien,  instead  of  a  credit  given. 
Nairn  v.  Prouse,  6  Ves.  752. 

But  the  mortgage  must  it  seems  be  given  under  such  circumstances 
as  is  laid  down  in  the  principal  case,  that  the  intention  of  the  ven- 
dor to  give  up  the  lien,  can  be  therefrom  clearly  and  satisfactorily 
implied.  See  Cowell  v.  Simpson,  16  Ves.  278;  Saunders  v.  Leslie, 
2  Ball  &  B.  515.  [If  a  mortgage  is  taken  on  another  estate,  the 
obvious  intention  is  of  burdening  one  estate  and  that  the  other  shall 
i;emain  free  and  unencumbered:     Bispham's  Eq.  Sec.  355.] 

And,  where  a  bond  was  given  for  the  unpaid  purchase -money, 
and  a  mortgage  on  part  of  the  purchased  estate,  the  intention,  that 
the  lien  should  not  extend  over  the  rest  of  the  estate,  was  held  to  be 
sufficiently  clear:  Capper  v.  Spottisivoode,  Taml.  21. 

So  where  the  vendor  took  a  mortgage  of  the  estate  for  part  of 
the  purchase-money,  and  a  note  for  the  remainder,  it  was  held  that 
he  had  no  lien  for  the  monev  due  on  the  note.     Bond  v. 
[* 38b]  Kent,  *2  Vern.   281,   "because,"   as  observed    by  Lord 
Redesdale,  in  commenting    on    that  case,"  it  was   mani- 
festly the  intention    of   the   parties   that   the   amount  of  the  note 
should   not  be   a  lien  on  the   lands,  else  they  would  have  had   a 
mortgage  for  the  whole;  the  seller  took  the  estate  for  his  debtor 
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for  part  of  the  purchase  money,  and  was  content  with  the  note  for 
the  remaining  part."  See  Hughes  v.  Kearney,  1  ^  &  L.  135; 
Eyre  v.  Sadleir' U  Ir.  Ch.  Kep.  119,  15  J6.  1. 

And  where  the  purchaser  with  the  concurrence  of  the  vendor 
mortgaged  the  estate  for  a  sum  which  the  vendor  received  in  part 
payment  of  the  purchase-money,  taking  bills,  which  were  ultimately 
dishonoured,  for  the  remainder:  it  was  held,  that  the  vendor  had 
no  lien  on  the  purchase-money  arising  from  a  second  scale,  in  pre- 
ference to  the  mortgagee.  Cood  v.  Pollard,  9  Price,  544;  10  Price, 
109. 

Where  the  vendor,  without  receiving  the  purchase-money,  exe- 
cutes a  conveyance  for  the  purpose  of  enabling  the  purchaser  to 
execute  a  mortgage,  he  will  lose  his  lien  on  the  estate  as  against 
mortgagee:     Smith  v.  Evans,  28  Beav.  59. 

There  will,  in  the  absence  of  contract,  be  no  lien  upon  land  in 
favour  of  a  legatee,  who  has  conveyed  it  away  pursuant  to  the  di- 
rections of  a  will,  as  a  condition  precedent  to  the  receipt  of  the 
legacy  and  which  the  executor  (who  had  lost  the  assets  of  his  tes- 
tator) did  not  pay.      See  Barker  v.  Barker,  10  L.  R.  Eq.  438. 

The  vendor's  lien  is  assignable  even  by  parol  (Dryden  v.  Frost, 
3  My.  &  Cr.  040) :  but  the  assignee  will  take  it  subject  to  any  prior 
incumbrances  created  by  the  vendor:  Lacey  v.  Ingle,  2  Ph.  413; 
Mangles  v.  Dixon,  1  Mac.  &  G.  437,  3  Ho.  Lo.  Ca.  702;  Bayne  v. 
Baker,  1  Giff.  241;  Peto  v.  Hammond,  29  Beav.  91. 

A  bequest  of  money  due  upon  a  vendor's  lien  is  within  the  Mort- 
main Act  (9  Geo.  2,  c.  36),  and  therefore  void  as  savouring  of 
realty:     Hai^rison  v.  Harrison,  1  Russ.  &  My.  71. 

Upon  the  death  of  a  vendor  of  an  estate  in  fee  intestate  before 
the  conveyance  or  payment  of  the  purchase-money,  his  heir-at-law 
will  be  trustee  for  his  legal  personal  representatives  (Morgan  v. 
Swansea  Urban  Sanitary  Authority,  9  Ch.  D.  582),  but  by  reason  of 
his  having  a  lien  on  the  property  for  his  purchase-money,  and  not 
being  bound  to  convey  until  payment,  he  has  been  held  not  to  be  a 
"&are-trustee"  within  sect.  48  of  the  Land  Transfer  Act,  1875  (38 
&  39  Vict.  c.  87  s.  48),  'so  that  upon  his  death  intestate,  the  money 
still  remaining  unpaid,  and  the  conveyance  unexecuted,  his  legal 
personal  representative  could  not  convey  the  legal  estate 
*  under  the  Act,  but  the  legal  estate  being  in  the  heir  at-  [  *  386  ] 
law  who  was  an  infant,  the  usual  vesting  order  was 
made:  Ih.  In  such  cases,  now,  the  legal  personal  representative 
of  the  heir,  could  convey  under  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881,  s.  30,  repealing  s.  48  of  the  Land  Transfer  Act,  1875, 
in  cases  of  deaths  after  the  31st  of  December,  1881.  See  also  s.  4  of 
The  Conveyancing  and  Law  of  Property  Act,  1881. 

A  judgment  entered  up  against  the  vendor  after  a  contract  for 
sale,  may,  although  execution  cannot  be  levied  upon  it  under  the 
Judgment  Act  (18  &  19  Vict.  c.  15),  be  enforced  against  tiie  unpaid 
purchase  money:      Brown  v.  Perrott,  4  Beav.   585.     [It  has  been 
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held  in  several  of  the  cases  that  the  vendor's  lien  will  not  prevail 
against  judgment  creditor's  or  against  purchaser's  under  an  execu- 
tion sale:  ifall  v.  Jones,  21  Md.  439;  Crawley  v.  Timberlake,  1 
Ired.  Eq.  346;  Harper  v.  Williams,  1  Dev.  &  Bat.  Eq.  32;  Roberts 
V.  Rose,  2  Humph.  145.] 

Marshalling  for  Lien. — In  the  principal  case,  Lord  Eldon  ex- 
pressed some  doubt,  although  it  was  not  neccessary  to  decide  the 
point,  whether,  on  the  death  of  the  vendee,  without  having  paid 
his  purchase-money,  a  Court  of  equity  would  marshall  his  assets  in 
favour  of  third  parties^  by  allowing  them,  in  case  the  vendor,  having 
a  lean  on  the  real  estate,  should  exhaust  the  personalty,  to  stand  in 
his  place  on  the  real  estate  to  the  extent  of  his  lien.  In  Ooppin  v. 
Coppin,  Sel.  Ch.  Ca.  28,  Lord  King  held,  that  the  ordinary  rule  of 
marshalling  would  not  apply  to  such  a  case;  and  in  Pollexfen  v. 
MoorCy  3  Atk.  273,  Lord  Hardwicke  said,  "That  this  equity  (^.  e. 
the  lien  for  unpaid  purchase  money)  will  not  extend  to  a  third  per- 
son, but  is  confined  to  the  vendor  and  vendee." 

It  has,  however,  been  repeatedly  decided,  overruling  Coppin  v. 
Coppin,  and  the  dictum  of  Pollexfen  v.  Moore,  that  the  lien  of  a 
vender  must  be  subjected  to  the  ordinary  rule  of  marshalling  as- 
sets, and  that,  consequently,  when  the  purchased  estate  descended 
the  estate  and  personal  assets  ought  to,  as  against  the  heir,  be  mar- 
shalled in  favour  of  simple  contract  creditors  and  legatees  {Trim- 
mer V.  Bayne,  9  Ves.  209;  Sproule  v.  Prior,  8  Sim.  189);  [The  lien 
will  exist  in  favor  of  a  legatee  whose  legacy  has  been  taken  to  pay 
for  the  purchase  of  an  estate  in  the  hands  of  the  heir,  in  other  words 
the  personal  estate  will  be  marshalled:  Iglehart  v.  Arminger,  I 
Bland,  519;  Cheesbrough  v.  Millard,  1  Johns.  Ch.  412;]  and  where 
the  purchased  estate  was  devised,  as  against  the  devisees,  in  favour  of 
simple  contract  creditors  (Selby  v.  Selby,  4  Russ.  336;  Emuss  v. 
Smith;  2  De  G.  &  Sm.  722),  but  not  in  favour  of  legatees  {Wythe  v. 
Henniker,  2  My.  &  K.  635;  but  see  Birds  v.  Askey,  24  Beav.  618, 
621;  Lord  Lilford  v.  Poivis  Keck,  1  L.  R.  Eq.  347;  Hensman  v. 
Fryer,  2  L.  R.  Eq.  627;  reversed,  3  L.  R.  Cb.  App.  420;  Gibbons 
V.  Eyden,  7  L.  R.  Eq.  371;  Dugdale  v.  Dugdale,  14  L.  R.  Eq.  234. 

But  now,  freehold  and  copyhold  estates  are,  under  the  Act  for 
payment  of  creditors  by  simple  contract  (3  &  4  Will.  4  c  104),  as- 
sets for  the  payment  of  debts  by  simple  contract,  in  all  cases  com- 
iag  within  the  operation  of  the  statute,  the  doctrine  of  marshalling 
in  favour  of  simple  contract  creditors,  is  inapplicable,  and 
[  *  387  ]  such  *'  debts  will  be  satisfied  when  necessary  out  of  those 
estates. 

As  to  the  doctrine  of  marshalling  generally,  see  note  to  Aldrich  v. 
Cooper,  vol.  2. 

Estate  in  the  hands  of  Third  Parties  when  Bound  by  the  Vendor^ s 
Lien.  ] — The  equitable  lien  for  unpaid  purchase-money  will,  as  is 
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laid  down  in  Mackrefh  v.  Symmons^  bind  the  estate  not  only  in  the 
hands  of  the  purchaser  and  hi-s  heirs,  and  persons  taking  from  them 
as  volunteers,  but  also  in  the  hands  of  purchasers  for  valuable  con- 
sideration, vyrho  bought  with  notice  that  the  purchase- money  re- 
mained unpaid:  Hearle  v.  Botelers,  Gary's  Ch.  Rep.  35;  Gibbons  v. 
Baddall,  .2  Eq.  Ca.  Ab.  082  D.  n.  Elliot  v.  Edwards,  ZB.&V.  183; 
Walker  v.  Presivick,  2  Ves.  622;  Hughes  v.  Kearney,  1  S.  &  L.  135; 
Winter  v.  Lord  Anson,  3  Russ.  488;  S.  C,  1  S.  &  S.  434;  Frail  v. 
Ellis,  16  Beav.  350,  354;  Davies  v.  Thomas,  2  Y.  &  C.  Exch.  C.  A. 
234. 

[This  equitable  lien  prevails  against  the  purchaser,  his  heirs,  and 
all  persons  claiming  under  him,  with  notice  that  the  purchase-money 
is  unpaid:  Neil  v.  Kinney,  11  Ohio,  58;  Warner  v.  Van  Alstyne,  3 
Paige,  513,  it  also  prevails  against  the  widow's  dower,  Fisher  v. 
Johnson,  5  Ind.  492;  Williams  v.  Wood,  1  Humph.  408;  Crane  v. 
Palmer,  8  Blackf.  120.] 

But  the  lien  will  not  prevail  against  a  bona  fide  purchaser  who 
bought  without  notice  that  the  purchase- money  remained  unpaid 
(Cator  V.  Earl  of  Pembroke,  1  Bro.  C.  C.  302);  and,  although  the 
title  is  deduced  from  the  first  vendor,  in  recital,  still  that  will  not 
be  sufficient  to  affect  the  purchaser  with  notice,  if  the  recital  does 
not  show  that  the  estate  was  not  paid  for:  Cator  v.  Earl  of  Pem- 
broke, 1  Bro.  C.  0.  302;  Eyre  v.  Sadlier,  14  Ir.  Ch  Rep.  119;  15  Tb. 
1.  [A  bond  fide  purchaser  for  yalue  without  notice  will  take  the 
estate  unaffected  by  the  lien:  Carter  v.  Bank  of  Ga.,  24  Ala.  37; 
Champion  v.  Brown,  6  Johns.  Ch.  402;  Scott  v.  Orbinson,  21  Ark. 
202;  Work  v.  Brayton,  5  Ind.  396;  Selby  v.  Stanley,  4  Miss.  65; 
Bayley  v.  Greenleaf,  7  Wheat.  46.]  See,  however,  Davies  v.  Thomas, 
2  Y.  &  C.  Exch.  Ca.  234:  in  which  case  a  reference,  in  the  convey- 
ance of  the  second  purchasers  to  the  will  under  which  the  sale  was 
made,  was  held  to  be  sufficient  notice  of  a  lien  not  appearing  upon 
the  face  of  the  will,  upon  the  ground  that  notice  of  the  will  ought 
to  have  put  the  purchasers  upon  inquiries  which  would  have  led  to 
the  discovery  of  the  lien.  The  authority  of  this  case,  as  to  what  is 
to  be  deemed  sufficient  notice,  seems  doubtful.  See  Sugd.  V.  &  P. 
819,  11th  ed. 

The  fact  of  the  vendor  remaining  in  possession  of  the  estate  as 
lessee,  where  he  has  acknowledged  the  receipt  of  the  purchase-money 
in  the  body  of  the  deed  and  by  indorsement  will  not  be  notice  of  the 
purchase- mone)'-  remaining  unpaid,  so  as  to  cause  the  lien  to  attach: 
White  V.  Wakefield,  7  Sim.  401. 

But  if  the  vendor  claiming  a  lien  retains  the  conveyance  and  the 
title-deeds,  a  subsequent  purchaser  or  mortgagee  (although  ho  may 
have  acquired  the  legal  estate)  may  be  affected  with  notice  of  the 
lien,  and  therefore  bound  by  it  where  the  Court  imputes  to  him  fraud, 
or  gross  and  wilful  negligence,  for  omitting  all  inquiries  as  to  the 
deeds:  [Any  fact  that  would  put  a  reasonable  man  upon  his  inquiry 
will  effect  the  purchaser  with  notice,  "  and  if  the  vendor  remains  in 
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possession  it  will  be  sufficient  to  put  a  purchaser  upon  his  inquiry 
and  is  constructive  notice:"  Ferry  on  Trusts,  Sec.  239;  Hamilton  v. 
Foulkes,  16  Ark.  340;  Hopkins  v.  Garrard,  6  B.  Mon.  67;  Einggold 
V.  Bryan,  3  Md.  Ch.  488,]  Worthington  v.  Morgan,  16  Sim. 
[  *  388]  547;  Peto  v.  Hammond,  30  Beav.  495;  *  and  see  Hewitt  v. 
Loosemore,  9  Hare,  449 ;  Finch  v.  Shaiu,  Collyer  v.  Finch, 
19  Beav.  500;  5  Ho.  Lo.  Ca.  905. 

As  to  restrictions  on  constructive  notice,  see  the  Conveyancing  Act 
1882  (45  &  46  Vict.  c.  39),  s.  3. 

A  vendor  of  land  in  a  Register  County  (except  York),  part  of 
whose  purchase-money  remains  unpaid,  is  under  no  obligation  to 
obtain  for  the  unpaid  amount  any  written  security  which  can  be  re- 
gistered, but  is  entitled  to  rely  simply  on  his  equitable  lien,  which 
he  can  enforce  against  sub-purchasers,  who  have  notice  of  it,  actual 
or  constructive:  Kettlewell  v.  Watson,  21  Ch.  D.  685;  26  Ch.  D.  501. 
And  see  note  to  LeNeve  v.  LeNeve,  vol.  2. 

[If  a  purchaser  knows  that  part  of  the  purchase- money  is  unpaid 
he  is  put  upon  his  inquiry.     Manley  v.  Slason,  21  Vt.  271.] 

But  the  vendor,  although  he  retains  the  purchase-deed,  will,  in 
such  case  lose  his  lien,  as  against  sub-vendees,  when  his  solicitors, 
at  the  request  of  the  vendees,  register  the  purchase  deed  with  the 
receipt  for  the  purchase-money  endorsed,  thereby  enabling  the  ven- 
dees to  represent  to  the  sub-vendees  that  the  land  was  free  from  in- 
cumbrances: Kettlewell  w.  Watson^2^  Ch.  D.  501;  reversing  on  this 
point:  S.  C.  21  Ch.  D.  685. 

A  lien  or  charge  on  lands  may  now  be  registered  under  the  York- 
shire Registries  Acts,  1884  (47  &  48  Vict.  c.  54)  which  enacts  that 
"  Where  any  lien  or  charge  on  any  lands  within  any  of  the  three 
Ridings  is  claimed  in  respect  of  any  unpaid  purchase- money  or  by 
reason  of  any  deposit  of  title  deeds,  a  memorandum  of  such  lien  or 
charge,  signed  by  the  person  against  whom  such  lien  or  charge  is 
claimed,  may  be  registered  by  any  person  claiming  to  be  interested 
therein  "  [such  memorandum  to  state  as  therein  mentioned]  "  and 
no  such  lien  or  charge  shall  have  any  effect  or  priorty  as  against  any 
assurance  for  valuable  consideration  which  may  be  registered  under 
this  Act,  unless  and  until  a  memorandum  thereof  has  been  registered 
in  accordance  with  the  provisions  of  this  section,"  sect.  7.  This  Act 
is  amended  and  partially  repealed  by  48  Vict.  c.  4,  and  48  &  49  Vict. 
.  c.  26. 

If  the  legal  estate  is  outstanding,  then,  as  the  second  purchaser 
has  only  an  equitable  interest,  subsequent  to  that  of  the  equitable 
lien,  the  maxim,  "  Qui  prior  est  tempore  potior  est  jure,''"'  may,  as  in 
the  principal  case,  apply;  and  the  equitable  lien  will  have  preced- 
ence; Frere  v.  Moore,  8  Pri.  475. 

Where,  however,  the  equity  of  a  second  purchaser  or  mortgagee 
having  only  an  equitable  interest  is  better  than  that  of  the  vendor 
claiming  a  lien  for  unpaid  purchase  money,  as  for  instance  by  rea- 
son of  his  having  possession  of  the  title  deeds,  with  the  usual  receipt 
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endorsed  such  purchaser  or  mortgagee  will  be  •  entitled  to  priority 
over  the  lien. 

This  subject  was  much  discussed  in  the  important  and 
leading  case  of  Rice  v.  Mice,  2  *Drew.  73.  There  certain  [  *  389  ] 
leasehold  property  was  assigned  to  a  purchaser,  by  a  deed 
which  recited  the  payment  of  the  whole  purchase-money,  and  had  the 
usual  receipt  indorsed  on  ^Y,and  the  title-deeds  were  delivered  up  to  the 
purchaser.  [A  purchaser  is  bound  to  take  notice  of  all  the  recitals 
in  the  deed  of  the  vendee  :  McAlpin  v.  Burnett,  23  Texas,  649; 
Hutchinson r. Patrick, 22  Texas,318;  Kilpatrickv.  Kilpatrick,23Miss. 
124;  Woodward  ?;.  Woodward,?  B.  Mon.  116.]  Some  of  the  vendors  re- 
ceived no  part  of  their  share  of  the  purchase-money,  having  allowed 
the  payment  to  stand  over  for  a  few  days,  on  the  promise  of  the  pur- 
chaser then  to  pay.  The  day  after  the  execution  of  the  deed,  the 
purchaser  deposited  the  assignment  and  title-deeds  with  the  defen- 
dants, with  a  memorandum  of  deposit  to  secure  an  advance,  ind  then 
absconding, without  paying  either  the  vendors  or  the  equitable  mort- 
gagees : — It  was  held  by  Sir  R.  T.  Kindersley,  V.-C,  that  the  defen- 
dants, the  equitable  mortgagees,  having  the  better  equity,  were  en- 
titled to  payment  out  of  the  estate  in  priority  to  the  claim  of  the 
vendors  for  their  lien.  "In  a  contest,"  said  his  Honor,  "between 
persons  having  only  equitable  interests,  priority  of  time  is  the 
ground  of  preference  last  resorted  to;  i.  e.,  a  Court  of  equity  will  not 
prefer  the  one  to  the  other,  on  the  mere  ground  of  priority  of  time, 
until  it  finds,  upon  an  examination  of  the  relative  merits,  that  there 
is  no  other  sufficient  ground  of  preference  between  them  ;  or,  in 
other  words,  that  their  equities  are  iiiall  other  respects  equal;  and 
that  if  one  has,  on  other  grounds,  a  better  equity  than  the  other, 
priority  of  time  is  immaterial.  "...  So  far  as  relates  to  the  na- 
ture and  quality  of  the  two  equitable  interests,  abstractedly  consid- 
ered, they  seem  to  me  to  stand  on  an  equal  footing  ;  and  this  I  con- 
ceive to  have  been  the  ground  of  Lord  Eldon^s  decision  in  Mack- 
reth  V.  Symmons,  where,  in  a  contest  between  the  vendor's  lien  for 
unpaid  purchase-money,  and  the  right  of  a  person  who  had  subse- 
quently obtained  from  the  purchasers  a  mere  contract  for  a  mort- 
gage, and  nothing  more,  he  decided  in  favour  of  the  former,  as  be- 
ing prior  in  point  of  time  ...  If,  then,  the  vendor's  lien  for  un- 
paid purchase- money,  and  the  right  of  an  equitable  mortgagee  by 
mere  contract  for  a  mortgage,  are  equitable  interests  of  equal  worth 
in  respect  of  their  abstract  nature  and  quality,  is  there  anything  in 
the  special  circumstances  of  the  present  case  to  give  to  the  one  a 
better  equity  than  the  other  ?  One  special  circumstance  that  occurs 
is  this,  that  the  equitable  mortgagee  has  the  possession  of  the  title- 
deeds."  .  .  .  And  his  Honor,  after  referring  to  Foster  v.  Black- 
stone,  (1  My.  &  K.  307) ;  Stanhope  v.  Verney  (Butler's  Co.  Litt.  290 
b.  note  (1),  sect.  15;  2  Eden,  81);  3  Sugd.  V.  &R  218;  nudMaun- 
drell  V.  Maundrell  (10  Ves.  271),  adds  :  "  We  have  here  ample  au- 
thority for  the  proposition,   or  rule  of  equity,   that  as   between 
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[*390]  *  two  persons  -whose  equitable  interests  are  precisely  of 
the  same  nature  and  quality,  and  in  that  respect  pre- 
•cisely  equal,  the  possession  of  the  deeds  gives  the  better  equity. 
And  applying  this  rule  to  the  present  case,  it  appears  to  me  that 
the  equitable  interests  of  the  two  parties  being,  in  their  nature  and 
quality,  of  equal  worth,  the  defendant,  having  possession  of  the 
deeds,  has  the  better  equity  ;  and  that  there  is,  therefore,  in  this 
case,  no  room  for  the  application  of  the  maxim, '  Qui  prior  est  tem- 
pore potior  est  jure,"*  which  is  only  applicable  where  the  equities  of 
t'he  two  parties  are,  in  all  other  respects,  equal.  I  feel  all  the  more 
confidence  in  arriving  at  this  conclusion,  inasmuch  as  it  is  in  ac- 
cordance with  the  opinion  expressed  by  Lord  St.  Leonards  in  his 
work  on  Vendors  and  Purchasers.  And  I  have  no  doubt,  that  in 
Mackreth  v.  Symmons,  if  the  equitable  mortgagee  had,  in  addition 
to  his  contract  for  a  mortgage,  obtained  the  title-deeds  from  his 
mortgagor.  Lord  Eldon  would  have  decided  in  his  favour."  And 
his  Honor,  after  guarding  against  the  supposition  that  he  meant  to 
express  an  opinion  that  the  possession  of  the  title-deeds  would,  in 
all  cases,  and  under  all  circumstances,  give  the  better  equity,  and 
after  referring  to  Allen  v.  Knight  (5  Hare,  272,  11  Jur.  527),  says: 
"  It  appears  to  me  that  in  all  cases  of  contest  between  persons  hav- 
ing equitable  interests,  the  conduct  of  the  parties  and  all  the  circum- 
stances, must  be  taken  into  consideration,  in  order  to  determine 
which  has  the  better  equity.  And  if  we  take  that  course  in  the 
present  case,  everything  seems  in  favour  of  the  defendant,  the  equit- 
able mortgagee.  The  vendors,  when  they  sold  the  estate,  chose  to 
leave  part  of  the  purchase-money  unpaid,  and  yet  executed  and  de- 
livered to  the  purchaser  a  conveyance  by  which  they  declared,  in 
the  most  solemn  and  deliberate  manner,  both  in  the  body  and  by 
a  receipt  indorsed,  that  the  whole  purchase-money  had  been  duly 
paid.  They  might  still  have  required  that  the  title-deeds  should 
remain  in  their  custody  with  a  memorandum,  Tby  way  of  equitable 
mortgage,  as  a  security  for  the  unpaid  purchase-money  ;  and  if 
they  had  done  so,  they  would  have  been  secure  against  any  subse- 
quent equitable  incumbrance  ;  but  that  they  did  not  choose  to  do, 
and  the  deeds  were  delivered  to  the  purchaser.  Thus  they  volunta- 
rily armed  the  purchaser  with  the  means  of  dealing  with  the  estate 
as  the  absolute,  legal  and  equitable  owner,  free  from  every  shadow 
of  incumbrance  or  adverse  equity.  In  truth,  it  cannot  be  said  that 
the  purchaser,  in  mortgaging  the  estate  by  the  deposit  of  the  deeds, 
has  done  the  vendors  any  wrong,  for  he  has  only  done  that  which 
the  vendors  authorised  and  enabled  him  to  do.  The  de- 
[  *  391  ]  fendanfc  who  afterwards  took  a  mortgage,  was  in  effect  *  in- 
vited and  encouraged  by  the  vendors  to  rely  on  the  pur- 
chaser's title.  They  had  in  effect,  by  their  acts,  assured  the  mort- 
gagee that,  as  far  as  they  (the  vendors)  were  concerned,  the  mort- 
gagor had  an  absolute  indefeasible  title  both  at  law  and  in  equity." 
See  also  Wilson  v.  Keating^  4  De  G.  &  Jo.  588. 
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It  may  be  here  mentioned  that  under  the  54th  section  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
which  applies  only  to  deeds  executed  after  the  commencement  of 
the  Act,  viz.,  from  and  immediately  after  the  31st  Dec,  1881,  a  re- 
ceipt for  consideration  money  in  the  body  of  the  deed  shall  be  suffi- 
cient, without  any  further  receipt  from  the  same  being  indorsed  on 
the  deed. 

And*  under  the  55th  section,  which  also  applies  only  to  deeds 
executed  after  the  commencement  of  the  Act,  "A  receipt  for  con- 
sideration money  or  other  consideration  in  the  body  of  a  deed  or 
indorsed  thereon,  shall,  in  favour  of  a  subsequent  purchaser  not 
having  notice  that  the  money  or  other  consideration  thereby  ac- 
knowledged to  be  received,  was  not  in  fact  paid  or  given,  wholly  or 
in  part,  be  sufficient  evidence  of  the  payment  or  giving  of  the  whole 
amount  thereof." 

The  assignees  of  a  bankrupt  will  be  affected  by  the  equitable 
lien,  although  they  may  have  had  no  notice  of  it;  for  it  is  a  clear 
principle  that  assignees  in  bankruptcy  take  subject  to  all  the  equi- 
ties attaching  to  the  bankrupt:  Boivles  v.  Rogers,  6  Ves.  95,  cited 
in  note  (a);  Ex  parte  Hanson,  12  Ves.  349,  Mifford  v.  Mitford,  9 
Ves.  99;  Grant  \.  Mills,  2  V.  &  B.  306;  Ex  parte  Peake,  1  Madd. 
346.  [The  lien  prevails  against  assignees  in  bankruptcy,  also 
against  a  general  assignment:  Green  v.  Demoss,  10  Humph.  371; 
also  against  judgment  creditors:  Rodgers  v.  Bowner,  45  N.  Y.  379; 
Thomas  v.  Kennedy,  24  la.  397;  Bank  v.  Campbell,  2  Rich.  Eq.  (S. 
C.)  179;  Birkhard  v.  Edwards,  11  Ohio,  84.]  So,  also,  will  the  as- 
signees under  a  general  assignment  for  the  benefit  of  creditors: 
Faivell  V.  Heelis,  Amb.  724;  and  see  1  Bro.  C.  C.  302. 

Where  a  vendor  took  a  security  for  his  purchase-money,  as,  for 
instance  a  bond,  he  was  not  permitted  to  sue  at  law  on  the  bond  and 
in  equity  to  enforce  the  lien  at  the  same  time,  but  was  compelled  to 
elect  in  which  court  he  would  proceed:  Barker  v.  Smark,  3  Beav. 
64;  Nairn  v.  Prowse,  6  Ves.  752. 

A  vendor's  lien  for  unpaid  purchase -money  not  being  an  express 
trust,  his  right  to  recover  it  may  be  barred  by  the  40th  section  of 
the  Statute  of  Limitations,  3  &*4  Will.  4,  c.  27,  after  twenty  years 
from  the  day  fixed  for  payment  (  Toft  v.  Stephenson,  7  Hare,  1) ;  but 
a  case  may  be  taken  out  of  the  operation  of  the  statute  by  a  suffi- 
cient acknowledgment  (S.  C,  1  Be  G.  Mac.  &  G.  28;  5  De  G.  Mac. 
&  G.  735);  and  thereupon,  payment  of  the  purchase-money  remain- 
ing unpaid,  and  arrears  of  interest  may  be  enforced  in  equity:  lb. 

But  by  the  Real  Property  Limitation  Act,  1874  (37  & 
38  Vict.  c.  57),  which  came  into  *  operation  on  the  1st  of  [  *  392  ] 
January,  1879,  the  right  to  recover  may  be  barred  at  the 
end  of  twelve  years,  sec.  8. 

The  vendor's  lien  for  unpaid  purchase  money  was  held  not  to  be 
a  *'  charge  by  way  of  mortgage  "  within  the  meaning  of  "  Locke 
King's  Act"  (17  &  18  Vict.  c.  113);  hence  the  personal  estate  of 
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the  deceased  purchaser,  notwithstanding  that  Act,  remained  prim- 
arily liable  for  its  payment:  Hood  v.  Hood,  5  W.  R.  (N.  S.)  747;  3 
Jur.  (N.  S.)  684,  and  Barnewell  v.  Iremonger,  1  Drew.  &  Sm.  255, 
but  now,  by  30  &  31  Vict.  c.  69,  the  word  "mortgage,"  in  the  con- 
struction of  these  statutes,  has  been  extended  to  any  lien  for  unpaid 
purchase-money  upon  any  lands  or  hereditaments  purchased  by  a 
testator.  [The  lien  for  the  purchase -money  is  not  an  estate  in 
land  nor  is  it  a  charge  on  the  land;  but  it  is  an  equity  between  the 
parties,  their  representatives  or  privies  in  law  or  estate  to  be  resorted 
to  in  case  of  failure  of  payment  by  the  vendee:  "  Perry  on  Trusts, 
Sec.  238.] 

As  the  enlarged  meaning  of  the  word  "  mortgage  "  was  only 
given  in  the  case  of  lands  purchased  by  a  testator,  when  lands  were 
purchased  by  an  intestate,  his  personal  estate  remained  primarily 
liable  to  discharge  the  lien  for  unpaid  purchase-money  (Harding  y. 
Harding.  13  L.  K  Eq.  493;  Hudson  v.  Cook,  26  L.  T.  Rep.  (N.  S.) 
181,  overruling  Evans  v.  Poole,  49  L.  T.  (N.  S.)  50),  until  by  40  & 
41  Vict.  c.  34,  the  primary  liability  of  the  personal  estate  of  an  in- 
testate to  discharge  a  lien  for  unpaid  purchase  money  is  abolished  in 
the  case  of  persons  dying  intestate  after  the  3l8t  of  December,  1887. 

Vendee^s  Lien  for  prematurely  paid  Purchase- Money. ^ — If  the 
purchase -money,  or  part  of  it,  has  by  way  of  deposit  or  otherwise, 
been  paid  prematurely,  before  a  conveyance,  and  the  contract  has 
been  rescinded,  or  cannot  be  enforced  through  want  of  title  or  other 
default  of  the  vendor,  and  the  vendee  properly  refuses  to  complete, 
the  vendee  will  have  a  lien  upon  the  estate  in  the  hands  of  the 
vendor.-  See  principal  case  ante  p.  367.  Burgess  v.  Wheate,  1 
Wm.  Blacks.  150;  Lacon  v.  Mertins,  3  Atk.  1;  \Vythes  v.  Lee,  3 
Drew.  396;  Aberaman  Lronworks  v.  Wickens,  4  L.  R.  Ch.  App.  101, 
and  also  upon  the  title  deeds  thereof,  Oxenham  v.  Esdalie,  2  Y.  & 
J.  493;  3  lb  262;  Esdailey.  Oxenham,  3  B.  &  Cr.  225. 

The  vendee's  lien  extends  also  to  interest  on  his  purchase-money 
(Torrance  v.  Bolton,  14  L.  R.  Eq.  124,  136;  8  L.  R.  Ch.  App.  118) 
and  costs  of  suit  by  himself  or  the  vendor  to  compel  performance  of 
the  contract  (lb.-,  and  see  Middleton  v.  Magnay,  2  H.  &  M.  233; 
Turner  v.  Marriott,  3  L.  R.  Eq.  744;  Thomas  v.  Buxton,  8  L.  R. 
Eq.*120),  but  not  for  damages  or  part  of  the  damages  which  one  of 
the  contracting  parties  may  be  entitled  to  as  against  the  other  if 
he  repudiates  the  contract,  Wilson  v.  Church,  13  Ch.  D.  35,  per 
Cotton,  L.  J. 

The  vendee  will  have  a  lien  for  prematurely  paid  pur- 
[  *  393  ]  chase-money  not  only  as  against  the  vendor,  *  but  as 
against  a  subsequent  mortgagee  who  had  notice  of  the 
payments  having  been  made:  Watson  v.  Rose,  10  W.  R.  (V,-C.  K. ), 
755;  S.  C,  nom.  Roscy.  Watson,  10  H.  L.  Ca.  672,)  even  although 
some  of  the  payments  are  in  pursuance  of  the  contract  made  after 
the  mortgage,  at  any  rate  if  the  mortgagee  gives  no  notice  of  any 
intention  to  interfere  with  the  contract. — lb. 
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It  seems,  that  where  a  purchaser  prematurely  pays  part  of  the 
purchase-money  to  a  mortgagee  selling  under  a  power  of  sale,  he 
would  have  a  lien  upon  the  interest  of  the  mortgagee.  "There  is," 
said  Kindersley,  V.-C,  "certainly  a  ground  of  equity  for  that  ;  for 
though  that  which  was  the  subject  of  sale  was  a  fee-simple,  there  is 
justice  in  saying  if  the  vendor  is  entitled  to  some  lesser  interest,  to 
the  extent  of  that  interest  the  purchaser  is  entitled  to  the  lien."  See 
Wythes  v.  Lee^  3  Drew.  400;  Burgess  v.  Wheate,  1  Eden,  211;  Lacon 
V.  Mertins,  3  Atk.  1 ;  Oxenham  v.  Esdaile,  2  Y.  &  J.  493;  3  Y.  &  J. 
262.  He  would  also  have  a  lien  upon  the  interest  of  parties  for  whom 
the  mortgagee  was  a  trustee,  Wythes  v.  Lee,  3  Drew.  400. 

In  the  event  of  a  sale  by  the  vendee  of  an  estate  having  a  lien  upon 
it  for  prematurely  paid  purchase-money,  the  sub-vendee  whc  has  also 
paid  his  purchase -m,oney  or  part  of  it  prematurely  will,  in  case  the 
first  purchase  is  rescinded,  have  a  lien  upon  the  sum  in  respect  of 
which  the  vendee  had  a  lien  upon  the  estate.  Aberaman  Ironworks 
v.  Wickens,  4  L.  R.  Ch.  App.  101. 

Where  a  person  has,  under  the  mistaken  supposition  that  he  was 
entitled  to  an  estate  under  a  contract,  paid  the  purchase-money  and 
taken  a  conveyance  to  himself,  both  he  and  a  purchaser  from  him 
with  notice  of  the  title  of  the  real  owner  will  be  entitled  as  against 
him  to  a  lien  in  respect  of  the  purchase  money  and  interest,  and  nn 
the  moneys  expended  in  lasting  improvements,  accounting  however 
in  the  usual  way  for  rents.  See  Neesom  v.  Clarkson,  4  Hare.  97. 
There  a  widow,  entitled  under  her  late  husband's  will  to  an  estate 
which  he  had  contracted  to  purchase  in  fee,  but  had  not  paid  for, 
married  again,  and  her  second  husband  supposing  himself  to  be  en- 
titled to  the  estate,  paid  the  purchase-money.  The  second  husband 
sold  the  estate  to  a  purchaser  who  was  held  to  have  notice  that  the 
husband  was  only  entitled  ji^re  uxoris.  And  on  the  death  of  the 
wife  without  issue  of  the  marriage,  upon  a  bill  filed  by  the  heir-at- 
law  of  the  wife  \i  was  held  by  Wigram,  V.-C,  that  the  purchaser 
from  the  second  husband  was  only  entitled  to  a  lien  in  respect  of  the 
purchase-money  paid  by  him,  and  the  moneys  expended  in 
lasting  improvements  from  the  date  of  the  purchase  *  with  [  *  394] 
interest.  In  other  respects  the  purchaser  being  treated  as 
a  mortgagee  in  possession,  being  debited  with  rents  received,  or 
which  might,  but  for  wilful  default,  have  been  received  during  the 
same  period.  See  also  Parkinson  v.  Hanbury,  2  L.  R.  Ho.  Lo.  1  ; 
Maddison  v.  Chapman,  1  J.  &  H.  470. 

Where  a  trustee  has  purchased  an  estate  partly  with  his  own  money 
and  partly  out  of  trust  funds  he  will  have  a  lien  on  the  estate  sub- 
ject to  the  amount  of  the  trust  funds  laid  out  in  its  purchase;  In  re 
Pumfrey,  The  Worcester  City  and  County  Banking  Co.  v.  Blick,  22 
Ch.  D.  255;  and  see  Phayre  v.  Peree,  3  Dow,  110;  Mathias  v. 
Mathias,  3  Sm.  &  G.  552. 

A  person  who  pursuant  to  an  agreement  expends  money  upon  pro- 
perty agreed  to  be  leased  to  him,  and  which  the  proposed  lessor 
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agrees  to  xepay  on  his  failure  to  grant  a  lease,  will  have  a  lien  on 
the  interest  of  the  proposed  lessor  in  the  property,  upon  his  being 
unable  to  grant  a  lease  for  want  of  title:  Middleton  v.  Magnay,  2  H. 
&  M.  233. 

The  lien  of  the  vendee  for  prematurely  paid  purchase-money  will 
not  exist  where  he  has  by  his  own  default  abandoned  the  contract 
(Dinn  v.  Grant,  5  De  G.  &  Sm.  451;  Ex  parte  Barrell,  In  re  Parnell, 
10  L.  E.  Ch.  App.  512),  nor  where  the  contract  is  by  statute  illegal 
(Ewing  v.  Osbaldiston,  2  My.  &  Cr.  88),  nor  where  the  purchaser 
is  by  law  disqualified  from  holding  real  estate  (Harrison  v.  South- 
cote,  2  Ves.  389,  393).  Secus,  if  the  purchaser  repudiates  the  con- 
tract where  the  vendor  cannot  make  a  good  title,  or  where  the  sale 
constitutes  a  breach  of  trust  (  Wythes  v.  Lee,  3  Drew.  396). 

[Doctrine  of  Vendor's  Lien  for  Purchase  Money  Restated. — If  a 
vendor  delivers  possession  of  an  estate  to  the  purchaser  without  hav- 
ing received  the  purchase  money,  equity  gives  the  vendor  a  lien 
upon  the  land  to  the  amount  of  the  unpaid  purchase  money,  although 
there  was  no  special  agreement  to  that  effect,  and  whether  the  estate 
has  been  conveyed  or  only  contracted  to  be  conveyed.  This  doctrine 
has  not  been  uniformly  followed  throughout  the  United  States,  see 
note  number  1. 

It  can  be  readily  seen  that  between  the  parties  this  lien  is  founded 
on  natural  justice,  Inst.  Lib.  2,  tit.  1,  Sec.  41.  It  exists  notwith- 
standing that  the  deed  recites  or  acknowledge  that  the  purchase 
money  has  been  paid,  if  in  point  of  fact  it  has  not  been  paid. 

Much  of  the  litigation  upon  vendor's  lien  has  arisen  over  the 
question,  whether  the  lien  has  been  waived  or  not,  when  the  vendor 
takes  security  for  the  purchase  money;  the  rule  appears  to  be  that 
if  the  security  taken  is  inconsistent  with  the  continuance  of  the 
charge,  the  lien  is  at  an  end,  but  the  question  in  each  particular  case 
whether  the  lien  has  been  relinquished  can  only  be  determined  by 
special  circumstances;  the  question  is  always  one  of  intention  to  be 
collected  from  circumstances  which  have  taken  place. 

If  one  of  several  purchasers  pays  the  whole  of  the  purchase 
money,  he  does  not  thereby  secure  a  lien  on  his  co-purchaser's 
shares:  .Glasscock  v  Glasscock,  17  Texas,  480.  Nor  does  a  lien 
accrue  to  a  third  person  who  loans  the  purchase  money  to  the  vendee 
and  takes  his  note  therefor:  Skeggs  v.  Nelson,  25  Miss.  88  ; 
Stansell  v.  Eoberts,  13  Ohio,  148;  Crane  v.  Caldwell,  14  111.  468. 

A  lien  at  common  law  is  a  right  which  is  inseparable  from  the 
article  on  which  the  lien  is  claimed  to  exist,  but  in  equity  it  may 
exist  wholly  independent  of  possession.  The  vendor's  lien  for  un- 
paid purchase-money  does  not  come  into  actual  existence  until  a  bill 
has  been  filed  to  assert  it.] 
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*  NOYS  V.  MOED  AUNT.  [  *  395  ] 


De  Term.  S.  mi.,  Feb,  Uh,  1706. 

[reported  2    VERN.  581.] 

[5.  a,  Eq,  Co.  Ah.  273,  pi  3;  Prec.  Ch.  265;  GiJb.  Eq.  jkep.  2.] 

Election.] — A.  having  tuoo  daughters,  B.  and  C,  devises  fee  simple 
lands  to  B.,  and  lands  tvhich  were  settled  upon  him  in  tail  to  G. 
If  B.  will  claim  a  share  of  the  entailed  lands  under  the  settle- 
ment, she  must  quit  the  fee -simple  lands;  for  the  testator  having 
disposed  of  the  whole  of  his  estate  amongst  his  children,  what  he 
gave  them  was  upon  the  implied  condition  they  should  release  to 
each  other. 

John  Everard,  having  two  daughters,  in  1686  makes  his  will,  and 
devises  to  Margaret,  his  eldest  daughter,  his  lands  in  Beeston,  and 
800Z.  in  money;  to  Mary,  his  second  daughter,  his  lands  in  Stan- 
born  and  Broom,  and  1300Z.  in  money,  provided  and  on  condition 
she  released,  conveyed,  and  assured  Beeston  lands  to  her  sister 
Margaret;  and  devised  to  his  said  second  daughter  1300/.  in 
money  (u).  Provided,  if  he  should  have  a  son,  what  was  devised 
to  his  daughters  to  be  void;  and  in  such  case  gave  to  Margaret 
1200Z.,  and  to  Mary  lOOOZ.  Provided,  if  he  should  have  another 
daughter,  then  he  gave  the  800/.  devised  to  Margaret  to  such  after- 
born  daughter;  and  the  lands  at  Stanborn  and  Broom,  and  the 
1300/.  devised  to  Mary,  the  second  daughter,  to  the  said  Mary  and 
such  after-born  daughter,  equally  between  them. 

He  shortly  afterwards  died,  and  left  his  wife  enceinte  of  a 
daughter,  Elizabeth.  Mary  married  Higgs,  and  died  without  issue, 
not  having  given  any  release  to  Margaret,  her  sister,  according  to 
the  will. 

{u)  This  last  bequest  of  £1300  in  money  seems  to  be  a  repetition  of  the  first 
bequest  of  that  sum  with  the  lands  in  Stanbor^  and  Broom. 
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Elizabeth  claimed  not  only  the  lands  devised  to  her  by 
[  *  396]  *  the  will,  and  a  moiety  of  what  was  devised  to  her  sister 
Mary,  but  also  a  moiety  of  the  Beeston  lands,  devised  to 
Margaret:  the  same,  on  the  testator's  marriage,  being  settled  on 
himself  for  life,  and  his  wife  for  her  jointure,  and  to  the  first  and 
other  sons,  and,  in  default  of  issue  male,  to  the  heirs  of  his  body. 
Question  was,  whether  she  should  be  at  liberty  so  to  do,  or 
ought  not  to  acquiesce  in  the  will,  or  renounce  any  benefit  thereby. 

Lord  Keeper  Cowper. — In  all  cases  of  this  kind,  where  a  man 
is  disposing  of  his  estate  amongst  his  children,  and  gives  to  one 
fee-simple  lands,  and  to  another  lands  entailed  or  under  settle- 
ment (v)  it  is  upon  an  implied  confiition  that  each  party  acquit  and 
release  the  other;  especially  as  in  this  case,  where,  plainly,  he  had 
the  distribution  of  his  whole  estate  under  his  consideration,  aod 
has  given  much  more  to  Elizabeth  than  what  belonged  to  her  by 
the  settlement,  and  had  it  in  his  power  to  cut  off  the  entail. 

(v)  That  is  to  say,  entailed  or  settled  upon  the  one  to  whom  the  fee-simple 
lands  are  given,  or  upon  such  one  jointly  with  the  other. 
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*STREATFIELD  v,  STREATFIELD.     [*397  ] 
De  Term,  S.  ML,  1735.    . 

[reported  CAS.  TEMP.  TALB.  176.] 

Election.] — The  ancestor,  by  articles  previous  to  his  marriage,  agrees 
to  settle  certain  lands  to  the  use  of  himself  and  his  intended  wife, 
remainder  to  the  issue  of  the  marriage  in  the  usual  manner.  After 
marriage  he  makes  a  deed,  not  pursuant  to  the  articles,  and  has 
a  son  and  two  daughters ;  and  upon  the  marriage  of  his  son,  set- 
tles other  lands,  in  consideration  of  this  last  marriage,  in  the 
usual  manner,  and  levies  a  fine  of  the  former  lands  to,  the  use  of 
himself  in  fee ;  and  then  makes  his  will,  and  devises  part  of  the 
former  lands  to  his  two  daughters,  and  the  rest  of  his  real  estate 
to  trustees,  to  the  use  of  his  grandson  for  life,  with  usual  re- 
mainders; and  with  direction,  out  of  the  profits  to  educate  the 
grandson,  and  to  place  out  the  rest  of  the  profits  to  be  paid  to  the 
grandson  at  twenty -on^  years  of  age;  and  if  he  does  not  attain 
that  age,  to  be  paid  to  his  said  daughters,  their  executors,  &c.  The 
grandson  is  not  to  be  bound  by  the  deed,  which  did  not  pursue  the 
articles,  but  then  he  shall  make  his  election  when  he  comes  of  age, 
and  if  he  chooses  to  take  lands  which  ought  to  have  been  settled, 
the  daughters  (his  aunts)  shall  be  reprised  out  of  the  lands  de- 
vised to  him. 

Thomas  Streatfield,  the  plaintiff's  grandfather,  by  articles  previ- 
ous to  his  marriage,  May  31st,  1677,  agreed  to  settle  lands  in  Seven- 
oake  [in  the  county  of  Kent]  to  the  use  of  himself  and  Martha, 
his  intended  wife,  for  their  lives  and  the  life  of  the  survivor;  and 
after  the  survivor's  decease,  to  the  use  of  the  heirs  of  the  body  of 
him  the  said  Thomas  on  his  wife  begotten,  with  other  remainders 
over. 

*  The  marriage  soon  after  took  effect,   and  by  deed,  [  *  398  ] 
dated  April  5th,  1698,  reciting  the  foresaid  articles,  he 
settled  his  lands  at  Sevenoake  to  the  use  of  himself  and  his  wife, 
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for  their  lives,  and  the  life  of  the  longest  liver  of  them,  without 
impeachment  of  waste  during  the  life  of  Thomas,  and  after  their 
decease,  to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas, 
on  the  said  Martha  to  be  begotten;  and  for  want  of  such  issue,  re- 
mainder to  the  right  heirs  of  Thomas.  They  had  issue,  Thomas 
(their  only  son),  and  two  daughters,  Margaret  and  Martha. 

In  the  year  1716,  upon  the  marriage  of  Thomas,  the  son,  the 
father  settled  other  lands  (of  which  he  was  seised  in  fee),  of  the 
yearly  value  of  355Z.,  to  the  use  of  his  son  for  life,  remainder  to 
the  daughters  of  the  marriage,  remainder  in  fee  to  the  son,  with  a 
power  to  raise  2000Z.  for  younger  children. 

After  the  son's  death  [leaving  a  son  called  Thomas],  Thomas,  the 
father,  in  the  year  1723,  levied  a  fine  of  the  lands  comprised  in  the 
deed  of  1698  to  the  use  of  himself  in  fee,  and  in  the  year  1725 
made  his  will^  and  thereby  devised  part  of  those  lands  (w)  to  his 
two  daughters,  Margaret  and  Martha;  "And  also  all  other  his 
manors,  messuages,  lands,  tenements,  and  hereditaments  whatsoever, 
either  in  possession,  reversion,  or  remainder,  not  thereinbefore 
given  or  disposed  of,  situate  in  the  counties  of  Kent,  Surrey,  or 
elsewhere,  to  trustees  in  trust  for  the  plaintiff  Thomas,  his  grand- 
son, for  life;  remainder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  his  daughters  in  tail;  remainder  to  Margaret  and  Martha, 
with  several  remainders  over."  Then  comes  this  clause:  "And 
my  v,'ill  and  meaning  farther  is,  and  I  do  hereby  authorise  and  ap- 
point the  trustees,  and  the  survivor  of  them,  to  receive  the  rents 
and  profits  of  the  said  estates  to  them  devised,  and  out  of  the  same 
to  allow  and  expend,  for  the  education  of  my  grandson  Thomas,  so 
much  as  they  shall  think  fit  during  his  minority;  and  that  the  trus- 
tees shall  place  out  at  interest  such  monies  arising  out  of  the  rents 
and  profits  of  the  said  estates;  which  said  monies,  with 
[*399J  interest  arising  therefrom,  my  will  is  *be  paid  to  my 
grandson  Thomas  at  his  age  of  twenty-one  years,  if  he 
so  long  live;  or,  in  case  he  dies  before  that  age,  then  that  the  same 
shall  be  paid  to  my  two  daughters,  Margaret  and  Martha,  their 
executors,  &c." 

The  testator  died  in  the  year  1730. 

The  question  was,  whether  the  settlement  in  1698  was  a  proper 
execution  of  the  articles  of  1677?  and  if  not,  whether  the  general 

(w)  i.  e.,  viz.  the  lands  at  Sevenoake  in  Kent. 
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devise  to  the  plaintiff  should  be  taken  as  a  satisfaction  for  what  he 
was  entitled  to  under  the  articles  of  1677  ? 

Mr.  Solicitor-General,  Mr.  Browne^  Mr.  Fazakerley,  and  Mr.  Noel 
argued  for  the  plaintiff,  that,  although  in  a  will  or  articles  executed, 
Thomas. the  grandfather  would  have  been  tenant  in  tail,  yet  the 
articles  of  1677  being  but  executory,  this  Court  would  interpose,  by 
carrying  them  into  execution  in  the  strictest  manner,  and  not  leav- 
ing it  in  his  power  to  destroy  the  uses  as  soon  as  raised.  That,  ac- 
cording to  that  rule,  the  deed  of  1698  was  certainly  no  execution  of 
the  articles  in  equity;  for,  though  it  was  in  the  very  words,  yet  did 
it  not  at  all  answer  the  intent  of  the  articles,  and,  came  therefore, 
within  the  rules  of  Trevor  and  Trevor^ s  case,  1  Eq.  Ca.  Abr.  387  (x). 

That  the  settlement  in  1716,  upon  Thomas  the  son's  marriage 
(although  it  was  of  lands  of  greater  value  than  those  contained  in 
the  articles),  could  never  be  thought  a  satisfaction  for  them,  there 
being  no  reference  at  all  in  it  to  the  articles,  and  it  being  made  only 
in  consideration  of  the  son's  marriage,  and  for  settling  a  jointure 
upon  his  wife,  and  making  a  competent  provision  for  the  issue;  all 
which  are  new  considerations,  no  way  relative  to  the  articles:  and 
where  there  is  an  express  consideration  mentioned  in  a  deed,  there 
can  be  no  averment  of  another  not  contained  therein  (y). 

That  nothing  could  be  taken  for  a  satisfaction  but  what  was  in 
its  nature  agreeable  to  the  thing  which  was  to  be  done,  was  held  in 
Lechmere  and  Lady  Lechmere' s  case  {z).  But,  in  this  case,  Thomas 
the  sou  was,  by  the  articles,  to  have  been  tenant  in  tail;  but  by  the 
settlement  in  1716,  he  was  to  be  but  tenant  for  life:  which 
was  giving  him  a  *  less  estate  for  a  greater,  and  conse-  [  *  400  ] 
quently  not  to  be  deemed  a  satisfaction  without  a  special 
acceptance  of  it  as  such,  according  to  the  rule  in  PinneVs  case,  5 
Co.  117,  where  it  is  held  that  payment  of  a  lesser  sum  can  never  be 
a  satisfaction  for  a  greater,  unless  upon  a  special  circumstance 
showing  the  intent,  as  payment  at  an  earlier  day,  &c.  That  the 
will  could  no  more  be  taken  for  a  satisfaction  than  the  settlement, 
and  upon  the  same  reasons;  for,  by  it,  the  plaintiff  is  no  more  than 
tenant  for  life,  and  even  that  not  absolutely,  the  profits  being  di- 
rected by  the  testator  to  be  accumulated  until  the  plaintiff  attains 
his   age-  of  twenty-one,  and  then  to  be  paid  to  him;  but  if  he  dies 

{x)  1  P.  Wms.  622  S.  C. 

iy)  Dyer,  146,  b.  71. 

[z)  Lechmere  v.  Lechmere,  Ca.  t.  Talb,  80  ;  S.  C.  3  P.  Wms.  211. 
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before  that  age,  they  are  given  away  to  the  testator's  daughters; 
and  when  he  does  arrive  at  that  age,  he  is  to  be  but  barely  tenant  for 
life,  and  even  not  that  without  impeachment  of  waste;  besides,  if 
the  will  be  construed  a  satisfaction,  as  against  the  plaiDtifiP,  so  it 
must  likewise  be  as  to  all  the  others  claiming  under  the  articles; 
whereas,  the  plaintiff's  sisters,  who  were  entitled  under  the  articles, 
can  never  take  anything  under  this  will,  but  are  wholly  excluded. 

The  general  devise  of  all  his  manors,  lands,  &c.,  in  possession,  re- 
reversion,  or  remainder,  will  not  alter  the  case;  for  where  the  testa- 
tor hath  estate  sufficient  to  satisfy  such  general  words,  he  shall 
never  be  construed  to  have  intended  to  pass  that  which  he  had  no 
right  to  dispose  of,  and  the  giving  of  which  would  work  a  wrong. 
That  he  had  no  right  to  dispose  of  the  lands  contained  in  the  art- 
icles, is  evident  from  what  hath  been  already  said;  and  had  not  this 
been  upon  his  own  marriage,  but  in  any  other  settlement,  he  had 
been  a  trustee  for  his  son,  and  then  had  made  his  will  in  the  same 
words  that  he  hath  done  here,  surely  that  trust  estate  would  never 
have  passed;  and  there  is  no  difference,  whether  the  trust  be  ex- 
pressed, or  whether  it  arises  by  implication  of  equity.  It  would  be 
an  absurdity  to  construe  these  words  to  pass  away  a  third  person's 
estate.     A  grant  of  all  one^s  goods  will  not  pass  those  which  he  hath 

in  auter  droit:     So,  if  he  had  had  a  mortgage  in  fee,  such 
[  *401  ]  general  words  would  *  not  have  passed  it  from  the  devisee 

of  the  personal  estate  to  the  devisee  of  the  land.  In  Rose 
and  Bartletfs  case,  Cro.  Car.  292,  a  general  devise  of  all  his  lands 
and  tenements,  having  both  freehold  and  leasehold,  was  held  to  pass 
the  freehold  lands  only  (a).  And,  in  Harwood  and  Child's  case, 
heard  by  the  present  Lord  Chancellor,  March  18,  1734,  a  devise  of 
all  his  lands  for  payment  of  debts,  having  both  freehold  and  copy- 
hold, but  no  surrender  made  of  the  copyhold  to  the  use  of  his  will, 
was  held  not  to  pass  the  copyhold.  Nor  can  the  cases  of  Duffield 
V.  Smith,  2  Vern.  258;  Noys  v.  Mordaunt,  2  Vern.  581;  be  objected: 
for,  in  the  former,  the  decree  was  reversed,  upon  account  of  the 
sister's  being  heir-at-law,  and  disinherited,  which  is  the  present 
case;  (for  here  they  would  take  a  beneficial  interest  from  the  plain- 
tiff, who  was  heir-at-law  to  his  grandfather,  and  give  him  but  a  very 
small  one  in  its  room;)  and,  in  the  latter  case,  the  father  being 
tenant  in  tail  of  part,  had  power  to  bar  it  by  fine;  in  which  respect 
he  might  well  be  looked  upon  as  a  proprietor  of  the  w^hole;  but  if 'he 
(a)  See  now,  1  Vict.  c.  26,  s.  6. 
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be  decreed  to  make  his  election,  it  must  be  done  presently,  for  then 
it  is  that  he  is  to  take;  whereas,  he  cannot  by  law  make  his  elec- 
tion, being  but  an  infant;  and  if  so,  the  court  must  compel  him  to 
do  that  which  the  law  disables  him  from  doing. 

Mr.  Attorney- General,  Mr.  Strange^  and  Mr.  Peere  Williams, 
argued  for  the  defendant,  that  this  Court  will  not,  in  all  cases  what- 
ever, decree  a  specific  performance;  but  would,  in  some  particular 
cases,  leave  the  party  to  his  remedy  at  law  upon  the  covenant:  that 
these  articles  were  made  so  long  ago  as  in  1677,  and  Thomas,  the 
son,  who  was  the  person  entitled  to  have  them  carried  into  execu- 
tion, lived  until  1722,  forty -five  years  after,  without  ever  desiring  to 
have  them  executed;  and  that  the  intent  of  those  articles  did  not 
seem  to  go  any  further  than  the  settling  the  jointure  on  the  wife, 
and  the  making  Thomas,  the  grandfather,  tenant  in  tail,  the  words 
being  to  provide  for  the  tm/e,  but  no  mention  made  of  the 
issue;  but,  *  whoever  comes  into  equity  must  do  equity;  and,  [  *  402  ] 
therefore,  if  the  plaintiff  would  take  advantage  of  those 
articles,  he  must  make  a  compensation  for  it  out  of  the  will,  which 
gives  him  an  estate  upon  a  plain  supposal  that  he  shall  take  nothing 
by  the  articles;  but  shall  never  be  at  liberty  to  take  a  great  benefit 
under  the  will,  and  waive  that  part  which  makes  against  him  to  the 
prejudice  of  a  third  person.  The  whole  will  must  be  acquiesced 
under,  or  no  part  of  it  at  all,  according  to  the  resolution  in  Noys  and 
Mordaunfs  case  (b) ;  which  went  upon  the  reason  of  an  entire  com- 
pliance with  the  testator's  intent  in  taking  entirely  under  the  will, 
and  not  upon  the  supposed  reason  of  his  being  proprietor  by  having 
it  in  his  power  to  levy  a  fine.  The  like  resolution  was  in  the  case 
of  Hearne  v.  Hearne,  2  Vern.  555,  in  that  of  Cotvper  v.  Cotton,  Feb- 
ruary 16,  1731  (c),  at  the  Rolls:  where  a  freeman  of  London  de- 
vised his  estate  to  trustees  for  the  raising  6000Z.  for  his  four  daugh- 
ters, and  made  a  disposition  of  the  surplus,  it  was  held  that  they 
should  stand  either  by  the  will  or  by  the  custom;  and  if  by  the  for- 
mer, that  they  should  not  defeat  the  devise  over.  That,  in  cases 
where  general  words  in  a  will  had  been  restrained  from  passing  all 
which  the  testator  had,  it  hath  been  upon  the  testator's  intention 
manifestly  appearing  in  the  will  itself,  not  to  pass  so  much  as  the 
generalty  of  his  words  would  comprehend;  but,  in  the  present  case? 

(b)  Ante,  p.  367. 

(c)  Cowper  v.  Scott,  3  P.  Wms.  123. 
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his  intent  plainly  appears  to  pass  all:  nor  will  that  intent  be  satis- 
fied by  saying,  that  he  had  a  reversion  of  the  lands  comprised  in  the 
articles,  since  he  would  have  been  tenant  in  tail  under  the  articles, 
and  only  for  life  under  the  will. 

Lord  Chancellob  Talbot. — It  cannot  be  doubted  but  that,  upon 
application  to  this  Court  for  the  carrying  into  execution  the  articles 
of  1677,  the  Court  would  have  decreed  it  to  be  done  in  the  strictest 
manner,  and  would  never  leave  it  in  the  husband's  power  to  defeat 
and  annul  everything  he  had  been  doing:  and  the  nature  of  the  pro- 
vision is  strong  enough  for  this  purpose,  without  any  express 
words,  and  I  must,  therefore,  consider  what  was  the 
[  *  403  ]  *  operation  of  the  deed  of  1698,  which  is  declared  to  be  in 
performance  of  the  true  intent  and  meaning  of  the  articles. 
If  it  be  so,  all  is  well;  but  if  it  be  not,  it  only  shows  that  the  parties 
intended  it  so  but  were  mistaken.  So  was  the  case  of  West  v.  Er- 
rissey  (d),  where  the  articles  were,  by  the  House  of  Lords,  decreed 
to  be  made  good;  and  the  same  must  be  done  in  this  case,  if  noth- 
ing intervenes  to  prevent  it. 

The  settlement  in  1716,  whereby  the  grandfather  settled  other 
lands  upon  his  son's  marriage,  has  been  called  a  satisfaction  for 
those  articles;  but  to  me  it  appears  neither  an  actual  satisfaction 
nor  to  have  been  intended  as  such.  The  grandfather  had  done  that 
in  1698,  which  he  apprehended  to  be  a  satisfaction  for  the  articles; 
but  this  deed  proceeds  upon  considerations  quite  difiPerent  from 
those  of  the  articles,  the  persons  claiming  under  this  being  pur- 
chasers for  a  consideration  entirely  new,  the  limitations  being  en- 
tirely different;  and,  therefore,  it  would  be  absurd  to  call  this  a  sat- 
isfaction for  another  thing  it  hath  nothing  to  do  with,  and  to  which 
it  is  no  way  relative. 

The  next  thing  to  be  considered  is,  the  fine  levied  of  the  lands  in 
question  in  the  year  1723,  by  the  grandfather;  the  intent  whereof 
was  to  have  the  absolute  ownership  of  those  lands  in  him.  And 
one  reason  why  no  application  hath  been  made  till  now  to  have 
those  articles  carried  into  execution,  might  be  that  during  the 
grandfather's  life  nobody  was  entitled  to  anything  in  possession 
under  them.  • 

Then  comes  the  will  in  1725,  whereby  he  gives  part  of  those 
lands,  settled  in  1698,  to  his  daughters;  thereby  showing  his  appre- 
{d)  2  P.  Wms.  349;  1  Bro.  P.  C.  225;  Toml.  edit. 
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hension  to  be,  that,  by  a  fine,  he  had  given  himself  a  power  of  dis- 
posing of  them;  and  it  would  be  a  very  strained  construction  to  say 
that  he  intended  this,  not  as  a  present  devise  to  his  daughters,  but 
to  take  effect  out  of  the  reversion  of  the  lands  comprised  in  the 
articles. 

The  next  thing  is  the  devise  to  the  trustees  for  his  grandson  the 
plaintiff,  upon  his  attaining  the  age  of  twenty -one;  and 
the  question  here  is  whether  the  general  *  words  shall  ever  [  *  404] 
pass  lands  not  capable  of  the  limitation  in  the  will  ?  And  to 
that  have  been  cited  Rose  and  Bartletfs  case,  Crg.  Car.  292,  and  other 
cases;  but  they  cannot  influence  the  present  case:  for,  the  testator 
had  legally  a  power  to  dispose  of  those  lands;  and  though  they 
might  be  affected  with  a  trust  in  equity,  yet  that  cannot  be  sup- 
posed to  lie  in  his  conusance,  he  having  done  an  act  to  enable 
himself  to  dispose  of  these  lands.  And  it  differs  from  the  case  that 
was  put  of  an  express  trust,  and  the  trustee  devises  all  his  lands; 
for  there  the  trustee  cannot  be  ignorant  that  the  lands  which  he 
holds  in  trust  are  not  his  own.  But  what  makes  his  intent  clear  is, 
that  he  hath  devised  part  of  these  lands  to  his  daughters,  and  he 
must  have  looked  upon  himself  as  master  of  the  one  part  as  well  as 
the  other:  I,  therefore,  thiyik  his  intent  was  clear  to  pass  these  lands 
by  the  icill;  and  if  so,  we  must  now  Qonsider  what  will  be  the  ef- 
fect of  this  will. 

If  the  plaintiff  has  a  lien  upon  the  lands  of  the  articles,  then  he 
may  stand  to  them  if  he  pleases;  but  when  a  man  takes  upon  him 
to  devise  ivhat  he  had  no  poiver  over,  upon  a  supposition  that  his 
will  will  be  acquiesced  under,  this  Court  compels  the  devisee,  if  he 
will  take  advantage  of  the  will,  to  take  entirely  but  not  partially 
under  it;  as  was  done  in  Noys  and  Mordaunt's  case  (2  Vern.  581); 
there  being  a  tacit  condition  annexed  to  all  devises  of  this  nature, 
that  the  devisee  do  not  dislurb  the  disposition  which  the  devisor  hath 
made.  So  are  the  several  cases  that  have  been  decreed  upon  the 
custom  of  London. 

The  only  difficulty  in  the  present  case  is,  that  what  is  given  to 
the  plaintiff  is  precarious,  nothing  being  given  to  him  if  he  dies  be- 
fore twenty-one,  and,  if  after,  then  but  an  estate  for  life;  and  that 
he  appears  before  the  Court  in  a  favourable  light  of  being  heir-at- 
law;  but  this  will  not  alter  the  case.  The  estates  which  the  testa- 
tor has  given  him  were  undoubtedly  in  his  power;  he  hath  given 
them  to  trustees  until  his  grandson  attain  twenty-one,  and  has  dis- 
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posed  of  them  in  such  a  manner  as  that  there  can  never 
("*  405  ]  be  any  undisposed  residue  to  go  to  *the  plaintifP  as  heir- 
at-law;  and  surely  it  is  as  much  in  the  power  of  the  Court 
to  make  this  bequest,  thus  limited  to  be  a  satisfaction,  if  the  party 
will  stand  to  the  will,  as  in  the  other  cases.  Indeed,  if  he  takes 
by  the  will  there  is  nothing  to  make  satisfaction  to  his  sisters 
for  their  general  chance  under  the  articles;  but  that  is  because 
nothing  is  left  them  by  the  will;  and  they  cannot  be  said  to  be 
quite  destitute  of  provision,  since  it  is  just  and  reasonable  that 
they  should  be  maintained  by  their  mother,  who  is  entitled  to  a 
large  and  ample  provision  by  her  marriage  settlement;  nor  can 
what  is  devised  to  the  plaintifP  be  looked  upon  as  intended  by  the 
testator  to  go  towards  the  maintenance  of  younger  children;  for,  if 
the  plaintifP  dies  before  twenty-one,  then  all  the  profits  already  re- 
ceived are  to  go  to  his  aunts;  and  so  by  that  construction  I  must 
take  the  maintenance  out  of  their  estate,  and  oblige  them  to  con- 
tribute to  the  maintenance  of  distant  relations,  viz.,  nieces,  at  the 
same  time  that  the  mother  (who  hath  an  ample  provision)  would  be 
left  at  large,  and  under  no  tie  of  maintaining  her  own  children. 

And  so  decreed  (e)  the  plaintiff  to  have  six  months  after  becomes 
of  age,  to  make  his  election,  whether  he  will  stand  to  the  will  or 
the  articles?  And  if  he  makes  his  election  to  stand  to  the  latter, 
then  so  much  of  the  other  lands  devised  to  him  as  will  amount  to 
the  value  of  the  lands  comprised  in  the  articles,  and  which  were 
devised  to  Margaret  and  Martha,  to  be  conveyed  to  them  in  fee. 


Noys  V.  Mordauntf  and  Streatfield  v.  Streatfield,  are  printed 
together  since  they  are  usually  cited  as  having  conclusively  estab- 
lished the  doctrine  of  election,  which  is  founded  upon  the  princi- 
ple, that  there  is  an  implied  condition,  that  he  who  accepts  a  bene- 
fit under  an  instrument  must  adopt  the  whole  of  it,  conforming  with 
all  its  provisions,  and  renouncing  every  right  inconsistent  with 
them.  See  Walpole  v.  Conway,  Barnard.  Ch.  Kep.  159;  Kirkham 
V.  Smith,  1  Ves.  258;  Macnamara  v.  Jones,  1  Bro.  C.  C.  411;  Frank 
V.  Standish,  1  Bro.  C.  C.  588,  n. ;  Blake  v.  Bunbury,  4  Bro.  C.  C.  21 ; 
Swan  V.  Holmes,   19  Beav.  471;     Wintour  v.    Clifton,    21    Beav. 

447;  8  De  G.  McN.  &  G.  641;  Cosby  v.  Lord  Aslitown, 
[  *406]   *  10  Ir.  Ch.  Rep.  219;  Heazle  v.  Fitzmaurice,  13   Ir.  Ch. 

Rep.  481;  Schroder  v.  Schroder,  Kay,  584,  585;  2  Seton 
on  Decrees,  933,  4th  ed. ;  Dillon  v.  Parker,  1  Swanst.  359,  and  Gret- 

(e)  See  the  decree,  1  Swanst.  447;  Keg.  Lib.  B.  1735,  fol.  205. 
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ton  V.  Haivard,  1  Swanst.  409,  and  Mr.  Swanston's  learned  and 
elaborate  notes  to  those  cases.  [The  doctrine  rests  upon  the  prin- 
cipal that  a  person  who  claims  under  an  instrument  shall  not  inter- 
fere by  a  paramount  title  to  prevent  another  part  of  the  same  in- 
strument from  having  efiPect  according  to  its  construction.  A  person 
cannot  accept  and  reject  the  same  instrument:  Reaves  ^^  Garrett, 
34  Ala.  558;  Wilbank  v.  Wilbanks,  18  111.  17;  Marriott -y.  Badger,  5 
Md.  806;  Clay  v.  Hart,  7  Dana,  1;  Gable  v.  Daub,  4  Wright  (Pa.), 
217;  Pemberton  v.  Pemberton,  29  Mo.  409;  O'Reilby  v.  Nicholson, 
45  Mo.  160;  Van  Duyne  v.  Van  Duyne,  1  McCart.  49;  Brown  ^j.  Pit- 
ney, 39  111.  468;  Brown  v.-  Ricketts,  3  Johns.  Ch.  553.] 

To  illustrate  the  doctrine  of  election,  suppose  A.,  by  will  or  deed 
gives  to  B.  property  belonging  to  C,  and  by  the  same  instrument 
gives  other  property  belonging  to  himself  to  C,  a  Court  of  equity 
will  hold  C.  to  be  entitled  to  the  gift  made  to  him  by  A.  only,  upon 
the  implied  condition  of  his  conforming  with  all  the  provisions  of 
the  instrument,  by  renouncing  the  right  to  his  own  property  in  fa-' 
vour  of  B. ;  he  must,  consequently,  make  his  choice,  or,  as  it  is 
technically  termed,  he  is  put  to  his  election,  to  take  either  under  or 
against  the  instrument;  if  C.  elects  to  take  under,  and  consequently 
to  conform  with  all  the  provisions  of,  the  instrument,  no  difficulty 
arises,  as  B.  will  take  C.'s  property,  and  C.  will  take  the  property 
given  to  him  by  A. ;  but  if  C.  elects  to  take  against  the  instrument, 
that  is  to  say,  retains  his  own  property  and  at  the  same  time  sets 
up  a  claim  to  the  property  given  to  him  by  A.,  an  important  ques- 
tion arises  whether  he  thereupon  incurs  a  forfeiture  of  the  v/holo 
of  the  benefit  conferred  upon  him  by  the  instrument,  or  is  merely 
bound  to  make  compensation  out  of  it  to  the  person  who  is  dis- 
appointed by  his  election.  There  are  many  dicta  and  some  old 
text  writers  are  in  favour  of  the  doctrine  of  forfeiture,  note  to  1 
Roper  on  Husband  and  AVife,  566,  by  Jacob,  2  Sugd.  Pow.  145, 
7th  edit. 

The  principal  case  of  Streatfield  v.  Streatfield^  is  a  distinct  au- 
thority for  the  doctrine  of  compensation,  which  may  now  be  con- 
sidered as  fully  established:  Webster  v.  Milford,  2Eq.  Ca.  Ab.  363, 
marg. ;  Bor  v.  Bor,  3  Bro.  P.  C.  Toml.  Ed.  167 ;  Ardesoife  v.  Ben- 
net,  2  Dick.  465;  Leivis  v.  King,  2  Bro.  C.  C.  600;  Freke  v.  Barring- 
ton,  3  Bro.  C.  C.  284;  Whistler  v.  Webster,  2  Ves.  jun.  372;  Ward 
V.  Baugh,  4:  Ves.  627;  Ladi/  Cavan  v.  Pulteney,  2  Ves.  jun.  560: 
Blake  v.  Bunbury,  1  Ves.  jun.  523;  Welby  v.  Welby,  2  V.  '&  B.  190, 
191;  and  Lord  Eldon,  inJDashivood  v.  Peyton,  18  Ves.  49;  Tibbie's 
V.  Tibbitts,  Jac.  316;  Lord  Ranclijfe  v.  Parkyns,  6  Dow.  179;  and 
Ker  V.  Wauchope,  1  Bligh.  25,  and  it  may  now  be  laid  down  in  ac- 
cordance with  Mr.  Swanston's  learned  note  to  Gretton  v.  Haward, 
1  Swanst.  433,  "1st.  That,  in  the  event  of  election  to  take  against 
the  instrument,  Courts  of  equity  assume  jurisdiction  to  sequester 
the  benefit  intended  for  the  refactory  donee,  in  order  to  secure 
compensation  to  those  whom  his  election  disappoints.     2Dd.   That 
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[  *  407  ]  the  surplus  *  after  compensation  does  not  devolve  as 
'  undisposed  of,  but  is  restored  to  the  donee,  the  purpose 
being  satisfied  for  which  alone  the  Court  controlled  his  legal  right." 
See  also  Padbury  v.  Clark,  2  Mac.  &  G-.  298 ;  Greemcood  v.  Penny, 
12  Beav.  403;  HowellsY.  Jenkins,  1  De  G.  Jo.  &  Sm.  G17;  Grissell 
V.  Swinhoe,  7  L.  E.  Eq.  291;  Pickersgill  v.  Rodger,  5  Ch.  D.  163; 
Schroder  v.  Schroder,  Kay,  578;  Howells  v.  Jenkins,  1  De  G.  J.  & 
S.  617;  Cooper  v.  Cooper,  6  L.  E.  Ch.  App,  15;  S.  C,  7  L.  E.  Ho. 
Lo.  53. 

As  to  a  form  of  decree  securing  compensation  to  parties  disap- 
pointed by  an  election  to  take  against  a  will,  see  2  Seton  on  Decrees, 
934,  4th  ed. 

And  after  the  death  of  a  person  who  has  elected  to  take  against 
an  instrument  compensation  will  be  directed  to  be  made  out  of  his 
estate  to  the  party  who  has  sustained  a  loss  thereby,  so  far  as  such 
loss  does  not  exceed  the  benefit  taken  under  the  instrument  by  the 
person  making  such  election:  {Rogers  v.  Jones,  3  Ch.  D.  688,  690; 
and  for  Forms  of  Decree  therein,  see  2  Seton  on  Decrees,  935),  and 
such  party  may  now  commence  an  action  for  damages  or  compensa- 
tion {Rogers  v.  Jones,  7  Ch.  D.  845).  And  inasmuch  as  it  is  not 
within  the  causes  and  matters  assigned  to  the  Chancery  Division, 
by  sec.  34  of  tlie  Judicature  Act,  1873,  although  it  may  be  enter- 
tained there,  the  lower  scale  of  costs  only  has  been  held  applicable. 
Ih.       . 

Moreover,  where  a  person  who  elects  to  take  a  fund  against  an 
instrument,  has  been  previously  receiving  money  under  it,  he  must 
on  making  his  election  repay  such  money,  and  the  persons  interested 
under  the  trusts  of  the  instrument  have  a  lien  for  the  repayment 
thereof  on  the  fund  which  he  elects  to  take:  Codrington  v.  Lindsay, 
8  L.  E.  Ch.  App.  578. 

As  the  doctrine  of  election  depends  upon  compensation,  it  follows 
that  it  will  not  be  applicable  when  made  contrary  to  the  instrument 
unless  there  be  a  free  and  disposable  fund  passing  thereby  from 
which  compensation  can  be  made.  Thus  it  was  held,  by  Lord 
Loughborough,  C,  inBristowe  v.  Warde,  2  Ves.  jun.  336,  that  where, 
under  a  po^er  to  appoint  to  children,  the  father  made  an  appoint- 
ment to  persons  not  objects  of  the  power,  any  child  might  set  it 
aside  and  claim  as  in  default  of  appointment,  and  also  take  a  specfic 
share  appointed  to  him.  "  The  doctrine  of  election,"  said  his  Lord- 
ship, "never  can  bo  applied,  but  where,  if  an  election  is  made  contrary 
to  the  will,  the  interest  that  would  pass  by  the  will  can  bo  laid  hold 
of,  to  compensate  for  what  is  taken  away;  therefore  in  all  cases 
there  must  be  some  free  disposable  property  given  to  the  person, 
which  can  be  made  a  compensation  for  what  the  testator 
f  *408  ]  takes  away.  *  That  cannot  apply  to  this  case,  where  no 
part  of  his  property  is  comprised  in  the  will  but  that  which 
be  had  power  to  distribute."  See  also  Box  v.  Barrett,  3  L.  E.  Eq. 
244;  Re  Fowler's  Trusts,  27  Beav.  342. 
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Upon  the  same  principle  in  the  case  of  a  married  woman,  to 
whom  an  interest  "with  a  restraint  on  anticipation  is  given  by  the 
same  instrument  as  that  which  gives  rise  to  a  question  of  election, 
the  doctrine  of  election  does  not  apply,  as  the  nature  of  her  interest 
in  the  property,  to  be  relinquished  by  way  of  compensation,  has  by 
the  terms  of  the  instrument  been  made  inalienable.  In  re  Wheatley, 
Smith  V.  Spence,  27  Ch.  D.  606;  Smith  v.  Lucas,  18  Ch.  D.  531;  sed 
vide,  In  reVardon's  Trusts,  W.  N.  Nov.  29,  1884,  p.  216;  S.  C.  28 
Ch.  D.  124,  reversed  on  appeal,  W.  N.  1885,  Dec.  26,  p.  224. 

A  person  will  not  be  obliged  to  elect  between  benefits  conferred 
upon  him  by  an  instrument,  and  an  interest  which  he  takes  deri- 
vatively froi^  another,  who  has  elected  to  take  in  opposition  to  the 
instrument.  Thus  it  was  held,  that  a  husband  might  be  tenant  by 
the  curtesy  of  an  estate  tail,  which  his  wife  had  elected  io  take  in 
opposition  to  a  will,  under  which  he  had  accepted  benefits:  for  as 
the  wife  made  complete  compensation  to  the  persons  disappointed 
by  her  election,  there  could  not  be  a  second  election,  because  in  fact 
there  was  no  one  entitled  to  compensation:  Lady  Cavan  v.  Pulte- 
ney,  2  Ves.  jun.  544;  3  Ves.  384. 

Nor  will  a  person  be  compelled  to  elect  between  a  benefit  con- 
ferred upon  him  by  an  instrument,  and  an  interest  which  he  took 
adversely  to  the  instrument  and  derivatively  from  the  real  owner, 
who  took  no  benefit  thereunder.  Thus,  if  one  co-heiress  by  electing 
to  take  under  a  will  is  compelled  to  give  up  her  original  share,  she 
may  retain  a  share  which  since  the  testator's  death  has  descended 
to  her  from  a  deceased  co-heiress:  Cooper  v.  Cooper,  6  L.  E. 
Ch.  App.  15,  21;  7  L.  K.  Ho.  Lo.  53;  Howells  v.  Jenkins,  2  J.  &  H. 
706;  Grissell  v.  Swinhoe,  7  L.  E.  Eq.  291. 

If  however  the  title  to  property,  whether  derivative  or  otherwise, 
were  vested  in  the  owner  before  the  testator's  death,  the  owner  must 
elect  between  benefits  conferred  upon  him  by  the  testator's  will  and 
his  own  property  if  the  testator  has  devised  it  to  others,  see  Cooper 
V.  Cooper,  6  L.  E.  Ch.  App.  21;  7  Ho.  Lo.  53;  Brodie  v.  Barry,  2 
V.  &  B.  127;  Bennett  v.  Houldsworth,  6  Ch.  D.  67  J. 

It  seems  to  be  doubtful,  whether  the  doctrine  of  election  applies 
to  grants  from  the  Crown,  for  the  Crown  is  always  in  existence  and 
can  always  be  applied  to,  to  set  right  the  grant ;  per  Sir  T.  Plumer, 
M.  E.,  2  J.  &  W.  345. 

Where,  however,  two,  persons  A.  and  B.  joined  in  a 
petition  to  the  crown,  representing  an  estate  *  to  have  es-  [  *  409  J 
cheated  and  procured  a  grant  of  it  to  be  made  to  them,  it 
was  held  by  Sir  T.  Plumer,  M.  E.,  that  the  assignees  of  A.  could 
not  afterwards  set  up  a  claim  to  one  part  under  a  prior  title  in  him- 
self, while  taking  the  benefit  of  the  grant  as  to  the  rest:  Cumming 
V.  Forrester,  2  J.  &  W.  334. 

The  doctrine  of  election  is  applicable  to  deeds  as  well  as  to  wills 
(Lleivellyn  v.  Mackivorth,  Barnard.  Ch.  Eep.  445;  Bigland  v.  Hud- 
dleston,  3  Bro.  C.  C.  286,  n.;  Moore  y.  Butler,  2  S.  &  L.  266;  P/rm- 
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ingham  v.  Kirwan,  2  S.  &  L.  450;  Green  v.  Green,  2  Mer.  86;  Bacon 
V.  Cosby,  4  De  G.  &  Sm.  261 ;  Cumming  v.  Forrester,  2  J.  &  W.  345  : 
Anderson  v.  Abbot,  23  Beav.  457 ;  Mosley  v.  Ward,  29  Beav.  407  ; 
Codrington  v.  Lindsay,  8  L.  R.  Ch.  App,  578;  S.  C,  nom.  Codring- 
ton  V.  Codrington,  1  L.  K.  Ho.  Lo.  854):  although  by  the  civil  law 
from  which  it  appears  to  have  been  borrowed  by  our  courts  of  equity, 
it  was  confined  to  wills.  See  Mr.  Swanston's  note  to  Dillon  v. 
Parker,  1  Swanst.  394. 

The  doctrine  of  election,  moreover,  notwithstanding  the  opinion 
of  Lord  Hardivicke,  in  Bor  v.  Bor,  3  Bro.  P.  C.  178,  n.,  Toml.  Ed., 
and  the  decision  in  Stewart  v.  Henry,  Vern.  &  Scriv.  49,  has  been 
held  applicable  to  interests  remote,  contingent,  or  of  small  value, 
such  as  a  remainder  expectant  on  an  estate  tail  as  well  as  to  those 
which  are  immediate  or  of  great  value:  (Webb  v.  Eai^l  of  Shaftes- 
bury, 7  Ves.  480;  Graves  v.  Forman,  cited  3  Ves.  67;  Highway  v. 
Banner,  1  Bro.  C.  C.  584;  Wilson  v.  Townsend,  2  Ves.  jun.  697  ; 
Morgan  v.  Morgan,  4  Ir.  Ch.  Rep.  606;  Sadlier  v.  Butler,  1  I.  R. 
Eq.  415;  Henry  v.  Henry,  6  I.  R.  Eq.  286),  also  to  the  interest  of  next 
of  kin  in  the  unascertained  residue  of  an  intestate's  personal  estate. 
Cooper  v.  Cooper,  6  L.  R.  Ch.  App.  15;  >Sf.  C,  7  L.  R.  Ho.  Lo.  53  ; 
Bennett  v.  Houldsworth,  6  Ch.  D.  671. 

In  order  to  raise  a  case  of  election,  at  any  rate  in  the  case  of  a 
will,  there  must  appear  in  the  will  itself  a  clear  intention  on  the  part 
of  the  testator  to  dispose  of  that  which  is  not  his  own  {Forrester  v. 
Cotton,  1  Eden,  531;  Judd  v.  Pratt,  13  Ves.  168;  15  Ves.  390 
DashwoodY.  Peyton,  18  Ves.  27;  Blake  v.  Bunhury,  4  Bro.  C.  C.  21 
,S.  C,  1  Ves.  jun.  514;  Rancliffe\.  Lady  Parkyns,  6  Dow,  149,  179 
Dillon  V.  Parker,  1  Swanst.  359;  S.  C,  Wills.  253;  Jac.  505  ;  7 
Bligh,  N.  S.  325;  1  C.  &  F.  303;  Sugd.  Prop.  450;  Jervoisex.  Jer- 
voise,  17  Beav.  566;  Padbury  v.  Clark,  2  Mac.  &  G.  298  ;  Lee  v. 
Egremont,  5  De  G.  &  Sm.  348  ;  Wintour  v.  Clifton,  21  Beav.  447  ; 
8  De  G.  Mac.  &  G.  641;  and  Stephens  v.  Stephens,  3  Drew.  697  ;  1 
De  G.  &  Jo.  62;  Poole  v.  Olding,  10  W.  R.  (V.-C.  K.)  337  (h.  J.) 
591;  Fox  V.  Charlton,  10  W.  R.  (V.-C.  K)  506;  Thornton 
[  *410  ]  V.  Thornton,  *  11  Ir.  Ch.  Rep.  474;  Box  v.  Barrett,  3  L. 
R.  Eq.  244;  Sadlier  v.  Butler,  1  Ir.  Eq.  415),  In  re  Booker, 
W.  N.  1886,  Feby.  6,  P.  18,  [The  Court  will  refuse  to  raise  an  elec- 
tion from  mere  precatory  words  which  may  be  construed  as  not  be- 
ing imperative:  see  Elfresh  v.  Schley,  2  Gill.  182;  Stokes  Estate,  11 
P.  F.  Smith,  144;  Havens  v.  Sackett,  15  N.  Y.  365.]  and  it  is  im- 
material whether  he  knew  the  property  not  to  be  his  own,  or  by  mis- 
take conceived  it  to  be  his  own;  for,  in  either  case,  if  the  intention 
to  dispose  of  it  appears  clearly,  his  disposition  will  be  sufficient  to 
raise  a  case  of  election:  Whistler  v.  Webster,  2  Ves.  juu.  370  ; 
Thellusson  v.  Woodford,  13  Ves.  221;  Welby  v.  Welby.  2  V.  &  B. 
199;  overruling  Cull  v.  Shoivell,  Amb.  727;  Whitley  v.  Whitley,  31 
Beav.  173;  Coutts  v.  Ackworth,  9  L.  R.  Eq.  519;  Griffith  Boscawen 
V.  Scott,  26  Ch.  D.  358.  [Cases  of  no  little  difficulty  sometime  arise 
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where  a  testator  assumes  to  deal  with  property  in  which  he  has  but 
a  limited  interest.  If  the  person  who  affects  to  dispose  of  the  pro- 
perty has  any  interest  at  all,  the  Courts  lean  in  favour  of  a  construc- 
tion which  would  make  him  deal  only  with  that  to  which  he  is  en- 
titled, and  nut  with  that  over  which  he  has  no  disponing  power.] 

And  it  is  likewise  immaterial  that  a  party  put  to  his  election  by 
a  will,  after  the  date  thereof  puts  into  settlement  property  belong- 
ing to  himself,  which  the  testator  affects  to  dispose  of  by  his  will. 
See  Middleton  v.  Windross,  16  L.  R.  Eq.  212,  there  a  testator  gave 
all  his  property  equally  among  his  three  daughters,  Sarah,  Margaret, 
and  Jane,  and  directed  Jane,  within  twelve  months  after  attaining 
twenty  one,  to  bring  into  hotch  pot  an  estate  to  which  she  was  en- 
titled under  the  will  of  her  grandfather.  On  Jane's  marriage,  sub- 
sequently to  the  date  of  the  will,  she,  at  the  instance  and  under  the 
superintendence  of  her  father,  settled  the  estate  upon  herself  and. 
her  husband  successively  for  life,  with  remainder  to  the  children  of 
the  marriage.  Afterwards,  by  the  testator's  advice,  the  estate  was 
sold  by  the  trustees  for  3000/.  In  a  suit  to  administer  the  testator's 
estate,  it  was  held  by  Wickens^  V. C,  that  the  3000Z.,le3s  the  costs 
of  the  sale,  ought  to  be  brought  into  account  in  respect  of  Jane's 
share. 

Moreover  though  part  of  the  benefits  proposed  by  a  testator  to  be 
conferred  upon  another  may  fail,  what  remains  will  bo  sufficient  to 
constitute  a  case  for  election:  Neivman  v.  Newman,,  1  Bro.  C.  C. 
186.  [Commonly,  election  is  voluntary,  but  equity  has  a  jurisdic- 
tion to  compel  it  i:i  some  cases,  as  under  wills,  2  Story's  Eq.  sec. 
1076.] 

The  mere  recital  in  a  will  that  a  party  is  entitled  to  certain  pro- 
perty, but  not  declaring  the  intention  of  the  testator  to  give  it  to 
him,  will  not  be  sufficient  to  raise  a  case  of  election:  Dashwood  v. 
Peyton,  IS  Ves.  41;  Foi-rester  v.  Cotten,  Amb.  388;  S.  C,  1  Eden. 
522,  585;  Blake  v.  Bunbury,  1  Ves.  jun.  514,  523.  So  in  Box  v. 
Barrett,  3  L.  R.  Eq.  244,  under  a  settlement  the  four  daughters  of 
a  testator  took  equal  shares  subject  to  his  life  interest.  The  testa- 
tor, by  his  will,  recited  that  under  the  settlement  his  firo  daughters, 
Ellen  and  Emily,  would  become  entitled  to  certain  hereditaments,  and 
that  in  making  his  will  he  had  taken  that  into  consideration,  and 
had  not  devised  them  so  large  fl  share  under  his  will,  as  he  would 
have  done  had  they  not  been  so  entitled.  He  then  devised 
to  his  daughters,  Ellen  and  Emily,  certain  estates,  *  and  [*411  ] 
to  his  other  daughters,  Edith  and  Eliza,  certain  other 
estates  of  much  larger  value.  The  will  did  not  purport  to  dispose 
of  or  effect  the  settled  estates.  It  was  held  by  Lord  Homilty,  M.  R., 
that  as  the  will  did  not  purport  to  make  any  disposition  of  the  settled 
estates,  and  was  only  made  under  a  mistaken  impression,  Edith  and 
Eliza  were  not  put  to  their  election.  See  also  Lanqsloiv  v.  Langs- 
low  (21  Beav.  552;  Clacket\.  Lamb,  14  Beav.  482;  Banks  y.  Banks, 
17  Beav.  352;  In  re  Fowler's  Trust,  27  Beav.  362). 
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The  difficulty  of  sustaining  a  case  of  election  is  always  much 
greater  where  the  testator  has  a  partial  interest  in  the  property 
dealt  with,  than  where  he  purports  to  devise  an  estate  in  which  he 
has  no  interest  at  all  (Lord  Rancliffe  v.  Lady  Parkins,  6  Dow.  185; 
Henry  v.  Henry,  6  I.  R.  Eq.  286).  For  if  the  testator  has  some 
interest,  the  Court  will  lean  as  far  as  possible  to  a  construction 
which  would  make  him  deal  only  with  that  to  which  he  is  entitled: 
Maddison  v.  Chapman,  1  J.  &  H.  470;  Re  BidwelVs  Settlement,  11 
W.  E.  (V.-C.  K)  16l);  and  if  a  testator  entitled  to  a  share  of  a 
house  or  lands  devised  his  interest  or  property  therein  it  is  clear 
that  he  only  intended  his  own  interest  therein  to  pass:  Henry  v. 
Henry,  6  I.  R.  Eq.  286. 

Where  however  a  testator  entitled  only  to  part  of  an  estate  uses 
words  in  devising  it  which  show  clearly  that  he  intended  to  pass 
the  entirety,  if  the  owner  of  the  other  part  takes  other  benefits  by 
the  will,  he  will  be  put  to  his  election  :  as  for  instance  where  a  per- 
son entitled  only  to  a  moiety  of  a  house  devises  it  as  "all  my  mes- 
suage, now  on  lease  to  A.  and  in  his  occupation  "  (Padbury  v.  Clark, 
2  Mac.  &  G.  298)  especially  if  there  are  also  directions  to  repair  the 
property  specifically  devised  {lb.),  or  if  the  testator  in  another  part 
of  the  will  correctly  described  a  moiety  when  it  was  his  intention 
to  give  a  moiety,  lb. 

And  where  the  wife  of  a  devisee  alone  was  entitled  to  a  particular 
property,  a  devise  of  it  as  "  my  interest  in  the  A.  property,"  will  put 
the  wife  to  her  election:  Whitley  v.  Whitley.,  31  Beav.  173;  but  see 
Read  v.  Crop,  1  Bro.  C.  C.  492;  Wintour  v.  Clifton,  21  Beav.  447; 
8  De  G.  Mac.  &  G.  644;  Grosvenor  v.  Durston,  25  Beav.  97;  Usticke 
V.  Peters,  4  K.  &  J.  437.  And  a  specific  devise  by  a  particular  de- 
scription may  be  considered  a  sufficient  indication  of  an  intention 
of  a  partial  owner  of  property  to  pass  the  entirety  thereof  (Fitz- 
simons  v.  Fifzsimons,  28  Beav.  417;  Howells  v.  Jenkins,  2  J.  &  H. 
706;  1  De  G.  Jo.  &  Sm.  617;  Miller  v.  Thurgood,  33  Beav.  496; 
Wilkinson  v.  Dejit,  6  L.  K.  Ch.  App.  339;    but  see  Chave  v.  Chave, 

2  J.  &  H.  713,  n. 
[*412]  Upon  the  same  principle  where  *a  sum  of  10,000Z. 
Consols  being  in  settlement  in  trust  for  two  sisters  for  life, 
and  after  their  deaths  two-thirds  of  the  capital  were  in  trust  for 
their  brother,  and  one- third  in  trust  for  their  two  sisters;  and  the 
brother  bequeathed  "  the  whole  of  his  property  "  to  trustees  as  to 
part  on  certain  trusts  for  his  sisters,  and  he  afterwards  bequeathed 
the  property  "including  the  10,000Z.  trust  money,"  toother  persons; 
it  was  held  that  the  sisters  must  elect  between  the  benefits  given 
them  by  the  will,  and  their  interest  in  the  10,000Z.  Consols.  Swan 
v.  Holmes,  19  Beav.  471. 

Where  a  testator  is  entitled  only  to  a  reversion  in  lands  devised, 

the  question  sometimes  arises  whether  he  intended  to  include  in  the 

devise  the  immediate  and  absolute  interest,  or  to  confine  it  to  his 

own  estate  only.     Primd  facie  doubtless  the  testator  would  be  un- 
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derstood  to  refer  only  to  what  he  had  power  to  dispose  of.  He 
may,  however,  show  a  contrary  intention,  if  for  instance  he  has  de- 
vised the  land  in  question  upon  limitations,  which  cannot  or  prob- 
ably would  not  ever  take  effect,  or  has  conferred  powers  on  the  de- 
visees which  they  cannot  or  probably  will  not  ever  be  able  to  exer- 
cise, the  intention  to  include  the  immediate  interest  will  be  suf- 
ficiently indicated  to  raise  a  case  of  election :  Welby  v.  Welby,  2  V. 
&  B.  187,  198;  Wintour  v.  Clifton,  21  Beav.  447;  8  De  G.  Mac.  & 
G.  641.  So  too  a  direction  that  an  annuity  is  to  be  paid  to  a  per- 
son for  life,  out  of  lands  of  which  the  testator  has  only  the  reversion, 
sufficiently  indicates  an  intention  to  dispose  of  the  whole,  Usticke  v. 
Peters,  4  K.  &  J.  437,  455. 

But  such  indications  of  intention  will  not  prevail  against  an  ex- 
press confirmation  of  the  settlement  creating  the  estates,  which 
come  before  the  testator's  reversion;  Rancliffe  \.  Lady  Parkyns,  6 
Dow,  149.  But  a  confirmation  of  a  part  of  the  settlement  leaves 
the  remainder  unconfirmed:     Blake  v.  Bunhury,  1  Ves.  Jun    514. 

A  devise  of  an  estate  does  not  per  se  import  an  intention  to  devise 
it  free  from  incumbrances  to  the  devisee,  so  as  to  put  the  incum- 
brancers taking  benefits  under  the  will  to  their  election  (Stephens 
v.  Stephens,  1  De  G.  &  Jo.  62:  3  Drew.  697;  Henry  v.  Henry,  6  I. 
liep.  Eq.  286;  Maddison  v.  Chapman,  1  J.  &  H.  470). 

The  intention  to  do  so  must  appear  conclusively  from  the  words 
of  the  will,  as  for  instance,  if  the  testator  repudiates  the  instrument 
creating  the  charge,  and  the  dispositions  of  the  will  are  inconsistent 
with  that  instrument,  it  will  show  that  he  intended  the  property  to 
pass  free  from  the  charge:  Sadlier  v.  Butler,  1  Ir.  K.  Eq.  413,  423. 
So  if  a  testator  entitled  to  an  estate,  subject  to  an  incumbrance, 
secured  by  a  long  term,  devise  such  estate  for  a  term 
*  to  take  eftect  immediately  upon  the  death  of  the  testator,  [  *  413  ] 
and  for  the  immediate  purpose  of  raising  money  for  the 
payment  of  annuities  and  legacies,  the  incumbrancers  deriving  other 
interests  under  the  will,  if  they  take  by  it,  must  not  disappoint  it, 
but  must  permit  the  estate  to  go  in  the  new  channel  free  from  in- 
cumbrances as  the  testator  intended:  Blake  v.  Bunhury,  1  Ves. 
jun.  514,  523. 

A  mere  general  devise  will  not  comprehend  property  of  which 
the  devisor  is  not  owner,  although  even  before  the  Wills  Act,  at 
the  date  of  his  will  and  his  death  he  had  no  property  of  his  own 
to  which  the  words  were  applicable:  Read  v.  Crop,  1  Bro.  C.  C. 
402;  Jervoise  v.  Jervoise,  17  Beav.  566;  Thornton  v.  Thornton,  11 
Ir.  Oh.  474.  Nor  will  the  fact  that  the  devise  is  to  uses  in  strict 
settlement  extend  general  words  to  more  than  the  testator's  interest 
though  his  devisable  interest  is  only  an  estate  pour  autre  vie ;  Cosby 
V.  Lord  Ashtown,  10  Ir.  Ch.  Rep.  219,  226,  231. 

Although  at  one  time  a  different  opinion  prevailed,  it  is  now 
clearly  settled  that  parol  evidence,  dehors  the  will,  is  not  admissi- 
ble for  the  purpose  of  showing  that  a  testator  considering  property 
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to  bo  his  own,  which  did  not  actually  belong  to  him,  intended  to 
comprise  it  in  a  general  devise  or  bequest:  Blake  v.  Bimbury,  1 
Ves.  jun.  523;  Stratton  v.  Best,  1  Yes.  juD  2^5:  Butter  y.  Maclean, 
4  Ves.  537;  Pole  v.  Soniers,  6  Ves.  322;  Druce  v.  Denison,  6  Ves. 
402;  Doe  v.  Chichester,  4  Dow.  7G,  89,  90;  Clementson  v.  Gandy.  1 
Kee,  309;  Dixon  v.  Sampson,  2  Y.  &  C.  C.  C.  f)66;  overruling  Pul- 
teneyy.  Lord  Darlington,  2  Ves.  jun.  544;  3  Ves.  384;  521,  529;  6 
Ves.  314,  322,  391,  399,  402.  [Evidence  dehors  the  instrument  is 
not  admissible:  McGinnis  v.  McGinnis,  1  Kelly,  496;  City  of  Phi  la. 
V.  Davis,  1  Wharton,  490;  Miller  v.  Springer, *20  P.  F.  Smith,  273; 
Timberlake  v.  Parrish,  5  Dana,  3.45.] 

Where  a  testator  holds  property  with  another  in  joint  tenancy, 
since  on  his  death  without  severance  the  whole  will  go  to  the  sur- 
viving joint-tenant,  it  will  not  pass  by  a  general  bequest  in  the  tes- 
tator's will  to  a  third  party  so  as  to  raise  a»case  of  election  against 
the  surviving  joint  tenant  taking  other  benefits  by  the  will.  Thus, 
where  a  testator  both  before  and  after  making  his  will,  transferred 
certain  Government  stock  unto  the  names  of  himself  and  his  wife, 
and  by  his  will  made  a  general  bequest  of  all  his  funded  property 
or  estate  of  whatsoever  kind  to  trustees  for  his  wife  for  her  life, 
and  after  her  decease  as  therein  mentioned,  it  was  held  that  the 
will  did  not  purport  to  dispose  of  the  stock  in  terms  sufficiently 
clear  and  distinct,  or  to  put  the  wife  upon  her  election  (DicinmerY. 
Pitcher,  2  My.  &  K  262;  Blonmart  v.  Player,  2  S.  &  S.  507;  Crabb 
V.  Crabb,  1  My.  &  K.  511;  5  Sim.  35;  Smith  v.  Lyne,  2  Y.  &  C.  C. 
C.  345;  Allen  v.  Anderson,  5  Hare,  163;  Seaman  v.  Woods,  24 
Beav.  372;  and  see  Poole  v.  Adling,  10  W.E.  337);  for 
[^"414]  in  order  to  raise  a  case  *  of  election  in  such  a  case  the 
stock  in  question  must  be  specifically  and  clearly  referred 
to:  Coatesx.  Stevens,  1  Y.  &  C  Ex.  66;  Grosvenor  v.  Durston,  25 
Beav.  97. 

But  a  testator  may  in  his  will  itself  show  an  intention  under  a 
general  devise  to  dispose  of  lands  which  are  not  absolutely  his  own, 
as  for  instance  by  describing  them  as  being  in  the  occupation  of 
himself  or  his  tenants  :  See  Honytvood  v.  Forster,  30  Beav.  1 4.  [The 
doctrine  of  election  is  applicable  to  remote  and  contingent  interests 
as  well  as  to  those  which  are  certain  and  immediate:  McQueen  v. 
McQueen,  2  Jones  Eq.  16.] 

So  if  a  testator  devise  land  in  a  particular  locality,  if  there  is 
any  property  of  the  testator  answering  the  description  it  will  bo 
confined  to  that:  RancUffe  v.  Lady  Parky ns,  6  Dow.  149;  Maddison 
V.  Chapman,  1  J.  &  H.  470. 

The  rule  of  election,  the  subject  of»  this  note,  which  depends,  as 
before  observed,  upon  an  implied  condition,  will  not  be  excluded 
by  the  parties  being  expressly  put  to  their  election,  as  between  the 
benefits  conferred  upon  them,  and  sums  due  to  them  from  the  per- 
son conferrincr  such  benefits.  See  Wilkinson  v.  Dent,  6  L.  B.  Ch. 
App.  339.  There,  a  testatrix  devised  ''all  and  singular  the  estate 
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and  mines  of  Aroa,"  to  trustees  in  trust  for  sale,  and  gave  to  T. 
Dent  lOjOOOZ.,  which  was  to  be  taken  in  full  satisfaction  of  any 
8iira3  which  she  might  owe  him  at  her  decease,  and  to  W.  Dent 
3000Z.,  which  she  declared  was  to  be  taken  in  satisfaction  of  any 
rent-charge  out  of  a  certain  part  of  her  real  estate.  Her  will  con- 
tained the  usual  devise  of  trust  and  mortgage  estates.  She  was  in 
possession  of  the  entirety  of  the  Aroa  estate,  but  was  owner  only 
of  one  moiety,  being  in  possession  of  the  other  moiety  by  virtue  of 
a  mortgage,  the  money  due  upon  which  was  subject  to  trusts,  under 
■which  T.  Dent  and  W.  Dent  on  her  death  became  entitled,  each  to 
one  fifth.  It  was  held  by  the  Lords  Justices,  affirming  the  decision 
of  Lord  Romillu,  M.  E.,  that  T.  Dent  and  W.  Dent  were  put  to 
their  election  between  the  benefits  they  took  under  the  will,  and 
their  shares. in  the  mortgage  money.  "The  question,"  said  Lord 
Justice  JameSy  "is,  whether  there  is  testamentary  bounty  to  per- 
sons whose  estates  and  rights  are,  under  another  part  of  the  will, 
interfered  with.  It  appears  to  me  clear,  that  this  question  must  bo 
answered  in  the  affirmative,  though,  before  the  amount  of  the  bounty 
can  be  ascertained,  the  amount  of  the  claims  which  the  legatees  had 
against  the  testatrix  must  be  ascertained."  See  also  Coutts  v.  Ac- 
worth,  9  L.  E.  Eq.  519,  and  consider  Synge  v.  Synge,  9  L.  E.  Ch. 
App.  128;  varying  the  decision  of  JameSj  Li.  J.,  sitting  for  a  V.-C. 
reported  15  L.  E.  Eq.  389. 

But  the  ordinary  doctrine  of  election  maybe  excluded  by  an  ap- 
parent expression  of  intention  by  a  testator  that  only  one  of  the 
gifts,  to  an  objected  his  bounty,  is  conditional  on  his  giv- 
ing up  *  what  a  testator  purports  to  take  away  from  him.  [  *  415  ] 
For  instance,  if  a  testator  had  an  eldest  son,  owner  of  a 
bit  of  property,  and  it  would  be  convenient  that  this  bit  of  property 
should  go  along  with  a  property  which  the  testator  is  devising  to 
his  second  son.  So,  the  testator  devises  this  bit  of  property  to  the 
second  son;  and  amongst  other  gifts  to  his  eldest  son,  he  gives  him 
a  piece  of  property  which  he  states  in  his  will  to  be  in  lieu  of  his 
bit  of  property  which  the  testator  purported  to  take  away  from  him. 
In  such  case,  the  elde'st  son  would  merely  be  put  to  his  choice  be 
tween  those  two  bits  of  property:  East  v.  Cook,  2  Ves.  30,  as  ex- 
plained by  Lord  Justice  James,  in  Wilkinson  v.  Dent,  6  L.  E.  Ch. 
App.  341.  See  also  Bor  v.  Bor,  3  Bro.  P.  C.  Toml.  ed.  167; 
Fytche  v.  Fytche,  19  L.  T.  Eep.  343;  Coote  v.  Gordon,  11  Ir.  Eep. 
Eq.  180. 

With  regard  to  deeds,  a  question  of  election  of  a  different  kind  lo 
that  applicable  to  wills  may  be  raised,  without  their  being,  as  in  the 
case  of  wills,  {ante,  p.  409)  a  clear  intention  on  the  part  of  the  set- 
tlor or  others  to  dispose  of  property  which  was  not  his  own.  The 
principle  upon  which  cases  of  election  are  raised  in  deeds  being  that 
which  Lord  Redesdale  in  Birmingham  v.  Kirwan,  2  S.  &  L.  444, 
448,  states  to  be  the  general  foundation  of  the  law  of  election,  viz., 
that  a  person  cannot  accept  and  reject,  or  according  to  the  terms  of 
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the  Scotch  law  cannot  approbate  and  reprobate,  under  the  same  in- 
strument. Thus  if  a  person  comes  in  directly  under  a  settlement, 
and  asks  to  have  the  benefit  of  such  of  its  provisions  as  give  him  an 
advantage,  and  at  the  same  time  claims  adversely  to  what  was  in- 
tended to  be  the  rest  of  the  settlement,  because  it  was  not  binding, 
then  a  case  of  election  arises.  See  Broivn  v.  Brown,  2  L.  E.  Eq. 
481.  There  marriage  articles  executed  when  a  lady  was  a  minor 
contained  a  covenant  by  the  husband  to  settle  her  interest  in  real  and 
personal  estate,  including  after-acquired  property,  on  the  usual 
trusts;  and  she  died  without  having  confirmed  the  articles,  leaving 
her  husband  surviving,  and  an  only  child,  her  heiress-at-law,  who 
claimed  an  interest  under  the  articles  in  the  personal  estate  and  also 
claimed  the  real  estate  attempted  to  be  settled  as  heiress-at-law  of 
her  mother.  It  was  held  by  Lord  Romilly,  M.  E.,  that  the  heiress- 
at-law  was  put  to  her  election  whether  she  would  take  under  or 
against  the  settlement.  "  In  the  present  case,"  said  his  Lordship, 
"  the  plaintiff  comes  in  and  claims  directly  under  the  limitation  of 
the  personal  estate  for  her  benefit  under  the  settlement  and  claims 
the  real  estate  adversely  to  the  settlement  on  the  ground  that  in  the 
event  the  settlement  did  not  bind  it.  I  think,  therefore,  that 
[*  416  ]  she  claims  beneficially  under  the  settlement  directly,  *  and 
that  consequently  she  must  elect  whether  she  will  take  ad- 
versely to  it  or  under  it;  if  the  latter,  she  must*  give  effect  to  the 
whole  of  it  as  far  as  she  can."  And  see  also  Anderson  v.  Abbott,  23 
Beav.  457;  Willoughby\.  Middleton,  2  J.  &  H.  344,  8  L.  E.  Ch.  App. 
«)90;  Codrington  v.  Lindsay,  8  L.  E.  Ch.  App.  5T8;  S.  C,  nom.  Cod- 
rington\.  Codrington,  7  L.  E.  Ho.  Lo.  854;  Grijffith-Boscawen  v. 
Scott,  26  Ch.  D.  358. 

[The  doctrine  of  election  rests  not  on  the  particular  provisions  of 
the  instrument  which  raises  the  election,  but  on  the  presumption  of 
a  general  intention  in  the  authors  in  an  instrument,  that  effect  shall 
be  given  to  every  part  of  it:  Wiltbanks  v.  Wiltbanks,  18  111.  17; 
Marriott  v.  Badger,  5  Md.  306;  Clay  v.  Hart,  7  Dana,  1;  Van  Duyne 
V.  Van  Dnyne,  1  McCart.  49.] 

Where,  however,  a  person,  as,  for  instance,  an  heir-at-law  of  an 
infant,  claims  property  as  not  being  bound  by  a  settlement  made  by 
the  infant,  if  he  has  no  benefit,  and  claims  none  under  the  settle- 
ment, he  may  assert  his  right,  there  being  no  case  of  election. 
{Campbell  v.  Ingilby,  21  Beav.  567;  1  De.  G.  &  Jo.  393:  but  see  this 
case  quoted  8  L.  E.  Ch.  App.  593);  and  he  is  entitled  to  do  this, 
though  it  may  be,  from  extraneous  circumstances,  and  by  some  sep- 
arate and  independent  cause,  he  has  obtained  some  benefit  under  the 
settlement.  Per  Lord  Romilly,  M.  E.,  in  Brown  v.  Brown,  2  L.  E. 
Eq.  485. 

For  the  application  of  the  principle  of  approbation  and  reproba- 
tion to  voluntary  deeds,  see  Llewellyn  v.  Mackworth,  Barnard.  Ch. 
Eep.  445;  Anderson  v.  Abbott,  23  Beav.  457;  to  cases  of  contract  for 
valuable  consideration  resting  in  articles,  see  Savill  v.  Savill,  2  Coll. 
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721;  Brown  v.  Brown^  2  L.  R.  Eq.  481;  to  contracts,  for  value  com- 
pletely executed  by  conveyance  and  assignments,  see  Bigland  v.  Hud- 
dleston,  3  Bro.  C.  C.  285  n. ;  Chetwynd  v.  Fleetwood,  4  Bro.  P.  C.  435, 
ed.  1784;  Green  v.  Green,  2  Mer.  86;  Bacon  v.  Cosby,  4  De.  G.  &  Sm. 
261;  Mosleyy.  Ward,  29  Beav.  407;  Willoughby  v.  Middleton,  2  J.  & 
H.  344. 

The  question  has  been  raised  whether,  where  a  testator  makes  two 
or  more  separate  devises  or  bequests,  of  his  oivn  property  the  devisee 
is  bound  to  elect  to  take  all  or  none  of  the  gifts,  or  whether  he  may 
accept  what  is  beneficial  and  reject  what  is  burdensome.  These 
cases,  though  at  first  sight  similar,  are  in  reality  different  from  cases 
of  election,  properly  so  called,  which,  as  we  have  before  seen,  arise 
where  a  person  disposes  of  that  which  is  not  his  oxen  {ante,  p.  406), 
and  confers  upon  the  real  owner  of  the  property  other  benefits,  in 
which  case  it  is  at  once  implied  independently  of  any  intention  ex- 
pressed upon  the  face  of  the  instrument,  that  the  party  upon  whom 
such  benefits  are  conferred  must  elect  between  his  own  property  and 
such  benefits.  But  where  the  gifts,  whether  beneficial  or  onerous, 
are  all  of  them  the  property  of  the  testator,  in  the  absence  of  the  in- 
tention of  the  testator  to  make  the  acceptance  of  the  burden  a  condi- 
tion of  the  benefit  (Talbot  v.  Lord  Radnor,  3  My.  &  K  252; 
Green  v.  Britte7i,  42  L.  J.  Ch.  187;  Fairclough  v.  *John-  [  *417] 
stone,  16  Jr.  Ch.  442;  Warren  v.  Rudall,  IJ.  &  H.  13;  and 
see  Long  v.  Kent,  13  W.  B.  ( V.-C.  S. )  961 )  the  devisee  may  take  what 
is  beneficial  and  reject  what  is  onerous  (Andreiv  v.  Trinity  Hall,  9 
Ves.  525 ;  Moffett  v.  Bates,  3  Sm.  &  G.  468 ;  Warren  v.  Rudall,  IJ.  &  H. 
1;  Aston  v.  Wood,  22  W.  B.  893;  43  L.  J.  Ch.  715;  Syer  v.  Gladstone, 
30Ch.D.  614.) 

But  where  the  question  arises  upon  a  single  and  undivided  gift, 
such  gift  is  prinid  facie  evidence  that  it  was  the  testator's  intention 
that  the  gift  should  be  one,  and  that  it  was  the  testator's  inten- 
tion that  the  legatee  should  either  take  it  all  or  take  none  of  it : 
Guthrie  v.  Walrond,  22  Ch.  D.  573,  577;  Green  v.  Britten,  42  L.  J. 
Ch.  187. 

But  even  in  such  a  case  the  Court  might  sometimes  be  able  to  dis- 
cover some  subtle  indication  of  an  intention  that  the  legatee  should 
be  at  liberty  to  take  part  of  the  gift  and  leave  the  rest.  Per  Fry, 
J.,  in  Guthrie  v.  Walrond,  22  Ch.  D.  577. 

In  contradistinction  to  the  decisions  last  noticed,  the  rule  as  to 
election,  properly  so  called  is  to  be  confined  to  a -gift  under  a  will, 
and  a  claim  dehors  the  will,  and  adverse  to  it,  and  is  not  to  be  ap- 
plied as  between  one  clause  in  a  will  and  another  clause  in  the 
same  will  as  in  the  case  of  deeds.  See  Wollaston  v.  King,  8  L.  K. 
Eq.  165;  Wallinger  v.  Wallinger,9  L.  R.  Eq.  301;  Burton  \.  New- 
bery,  1  Ch.  D.  241;  Bizzey  v.  Flight,  3  Ch.  D.  269;  V/arren  v.  Ru- 
dall  1  J.  &  H.  1. 

Althougji,  under  the  old  law,  a  devise  to  the  heir  was  in  a  certain 
sense  inoperative,  as  he  took  by  descent  as  heir,  and  not  by  purchase 
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as  devisee,  it  has  been  held,  ever  since  the  decision  of  Noys  v.  Mor- 
daunt,  to  be  a  sufficient  gift  to  him  of  the  testator's  property  to  raise 
a  case  of  election,  should  the  testator  devise  or  bequeath  to  another, 
property  belonging  to  the  heir.  {Welby  v.  Welby,  2  V.  &  B.  190; 
Anon.,  Gilb.  15;  Thellusson  v.  Woodford,  13  Yes.  209;  S.  C,  1 
Dow.  249,  nom.  Rendelsham  v.  Woodford;)  a  fortiori  will  the  heir 
now  be  put  to  his  election,  since,  by  the  Act  for  the  Amendment  of 
the  Law  of  Inheritance  (3  &  4  Will.  4,  c.  100)  where  lands  are  de- 
vised by  the  will  of  a  testator  dying  after  the  31st  of  December, 
1833,  to  the  heir,  he  will  take  as  devisee  by  purchase,  and  not  by 
descent.     See  Schroder  v,  Schroder,  Kay,  578. 

No  case  of  election  will  be  raised  where  there  is  a  want  of  capacity 
to  devise  real  estate  by  reason  of  infancy.  Thus,  under  the  old 
law,  where  an  infant,  whose  will  was  valid  as  to  personal,  but  in- 
valid as  to  real  estate,  gave  a  legacy  to  his  heir-at-law,  "and  devised 
real  estate  to  another  person,  the  heir-at-law  would  not  have  been 
obliged  to  elect  between  the  legacy  and  the  real  estate,  which 
descended  to  him  in  consequence  of  the  invalidity  of  the 
[*418]  devise;  he  *  might  take  both:  Hearle  v.  Greenbank,  3 
Atk.  695,  715;  1  Ves.  298. 

Nor  will  a  case  of  election  be  raised  if  there  is  a  want  of  capacity  to 
bequeath  arising  from  coverture.  [As  a  general  rule,  a  feme  covert 
may  elect  but  she  must  do  so  with  the  assistance  of  a  Court  of  equity  so 
as  to  make  the  election  binding  on  her  property  thereafter  acquired.] 
Thus,  where  a  feme  covert  made  a  valid  appointment  by  will  to  her 
husband,  under  a  power,  and  also  bequeathed  to  another  personal 
estate,  to  which  the  power  did  not  extend,  the  husband  was  not  put 
to  his  election,  but  was  held  to  be  entitled  to  the  benefit  conferred, 
upon  him  by  the  power,  and  also  to  the  property  bequeathed  by  his 
wife,  to  which  he  was  entitled  jure  mariti:  {Rich  v.  Cockell,  9  Ves. 
369.  See  also  Blaiklock  v.  Grindle,  7  L.  E.  Eq.  215).  But  if  the 
personal  estate  bequeathed  by  the  wife,  had  been  her  separate 
property,  although  no  question  of  election  would  arise  (because 
the  wife  had  not  attempted  to  dispose  of  the  property  of  her  hus- 
band), the  legatee  would  be  clearly  entitled  to  his  legacy. 

With  regard  to  infants,  however,  it  must  be  remembered  that  the 
Wills  Act,  (1  Vict.  c.  26),  s.  7,  renders  them  incapable  of  making 
a  will  even  of  personalty.  [With  regard  to  election  by  infants, 
the  usual  practice  is  to  direct  an  inquiry  what  would  be  most  bene- 
ficial to  the  infant.  In  some  cases  the  Cgurt  will  elect  for  the  in- 
fant without  a  reference  to  Chambers:  Seton  on  Decrees,  933,  936.] 

Previous  to  the  Wills  Act  (1  Vict.  c.  26),  where  a  testator  by  a 
will,  not  properly  attested  for  ths  devise  bf  freeholds,  but  sufficient 
to  pass  personal  estate,  devised  freehold  estates  away  from  his  heir, 
and  gave  him  a  legacy,  the  question  has  arisen,  whether  the  heir- 
at-law  was  not  obliged  to  elect  between  the  freehold  estate  which 
descended  to  him  in  consequence  of  the  devise  being  inoperative, 
and  the  legacy;  it  is  clearly  settled  that  he  would  not  be  obliged  to 
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elect  (Sheddon  v.  Goodrich,  8  Ves.  481;  Gardiner  v.  Fell,  1  J.  & 
W.  22;  Wilson  v.  Wilson,  1  De  G.  &  Sm.  152;  and  see  Middlebrook 
V.  Bromley^  11  W.  R.  (V.-C.  K.)  712;)  unless  the  legacy  were  given 
to  him  with  an  express  condition,  that  if  he  disputed  or  did  not 
comply  with  the  whole  of  the  will,  he  should  forfeit  all  benefit  un- 
der it:  Boughton  v.  Boughton,  2  Ves.  12;  Sheddon  v.  Goodrich,  8 
Ves.  496.     See  also  Brodie  v.  Brady,  2  V.  &  B.  130. 

These  questions  will  not  arise  under  wills  comiog  within  the 
Wills  Act  (1  Vict.  c.  26),  because  if  they  are  sufficiently  attested 
for  the  bequest  of  a  personal  legacy,  they  will  also  pass  freehold 
estates. 

Previous  to  the  Wills  Act  (1  Vict.  c.  26),  a  testator  could  not  de- 
vise after-acquired  lands,  for  although  by  his  will  he  devised 
lands  of  which  he  should  be  seised  at  the  time  of  his  decease,  they 
would  descend  to  his  heir:  Bunker  v.  Poke,  1  Bro.  P.  C.  199;  S. 
a  1  Salk.  234;  Holt's  Kep.  248;  Fitzger.  228:  the  reason  being 
that  the  Statute  of  Wills  (32  Hen.  8,  c.  1)  gives  the  power  of  dis- 
position by  will  of  lands  only  to  persons  having  lands,  but  does  not 
give  power  to  persons  not  having  lands,  to  make  any  disposition  of 
such  as  they  shall  have. , 

Where  in  such  case  a  testator  *  devised  after- acquired  [  *  419  ] 
lands  away  from  his  heir,  which  he  nevertheless  took  by 
descent,  he  did  so  subject  to  the  application  of  the  doctrine  of  elec- 
tion; for  the  rule  in  such  cases  was,  that  if  the  testator  showed  a 
clear  intention  of  disposing  of  after-acquired  estates,  the  heir  was 
obliged  to  elect  between  the  after-acquired  estates  which  would 
descend  to  him,  and  any  benefits  given  him  by  the  will:  Thellus- 
son  V.  Woodford,  13  Ves.  209;  S.  C.  Rendlesham  v.  Woodford,  1 
Dow.  249;  Churchman  \.  Ireland,  4  Sim.  520;  1  Euss.  &  My.  250; 
Greenwood  v.  Penny,  12  Beav.  403;  Schroder  v.  Schroder,  Kay, 
578,  S.  G.,  on  appeal,  24  L.  J.  (N.  S.),Ch.  510;  Hancey.  Truwhitt, 
2  J.  &  H.  216 

But  here,  again,  the  law  has  been  altered  by  1  Vict.  c.  26,  s.  24, 
which  enacts,  "  That  every  will  shall  be  construed  with  reference  to 
the  real  and  personal  estate  comprised  in  it,  to  speak  and  take  ef- 
fect as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will." 

Previous  to  55  Geo.  3  c.  192  (which  rendered  a  surrender  of  copy- 
holds to  the  use  of  wills  unnecessary  for  the  future),  it  was  held, 
that  the  heir  to  whom  copyholds  descended,  in  consequence  of  their 
not  having  been  surrendered  to  the  use  of  a  will,  was  obliged  to 
elect  between  the  copyholds  and  any  benefit  he  may  have  taken 
under  the  will.  See  Unett  v.  Wilkes,  Amb.  430;  2  Eden,  187; 
Rumbold  v.  Rumbold,  3  Ves.  65;  Pettiivard  v.  Prescott,  7  Ves.  541; 
but  in  Judd  v.  Pratt,  13  Ves.  168,  15  Ves.  390,  the  heir  was  not 
compelled  to  elect,  because  the  testator,  having  freeholds  as  well  as 
copyholds,  was  held  not  to  have  sufficiently  indicated  his  intention 
to  pass  the  copyholds  by  a  mere  general  devise  of  all  his  real  estate. 
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The  heir  of  heritable  property  in  Scotland,  becoming  entitled  to 
it  in  consequence  of  the  will,  by  which  it  is  devised  to  another,  not 
being  conformable  to  the  solemnities  required  by  the  law  of  Scot- 
land, and  taking  also  under  the  same  will  real  or  personal  property 
in  this  country,  will  be  compelled  to  elect  between  the  heritable 
property  which  has  descended  to  him  as  heir,  and  the  benefits  given 
to  him  by  the  will:  (Brodie  v.  Barry,  2  V.  &  B.  127;  Ori^ell  v.  Oi-rell, 
6  L.  E.  Ch.  App.  302;  Dewar  v.  Maitland,  2  L.  E.  Eq.  834,  as  to 
land  in  St.  Kit's;  M'Call  v.  M'Call,  Dru.  Ca.  t.  Sugd.,  283;  Har- 
rison  v.  Harrison,  8  L.  E.  Ch.  App.  342 ;  see  also  2  Seton  on  De- 
crees, 983,  4th  ed.),  secus,  if  it  does  not  appear  clearly  that  the  tes- 
tator intended  to  pass  his  Scotch  estates:  Johnson  v.  Telfourd,  1 
Euss.  &  My.  244;  Allen  v.  Anderson,  5  Hare,  163;  Maxwell  w.  Max- 
ivell,  16  Beav.  106;  2  De  G.  Mac.  &G.  705;  LambY.  Lamb, 
[  *420]  5  W.  E.  (V.-C.  K.)  720;  *  Maxwell  v.  Hyslop,  4  L.  E.  Eg. 
407. 

A  widow  may  at  law  be  put  to  her  election  by  a  gift  conferred 
upon  her  expressly  in  lieu  of  dower  ( Gosling  v.  Warburton,  Cro. 
Eliz.  128;  Lacey  v.  Anderson,  Choice  Cases  in  Chancery,  155; 
Boynton  v.  Boynton,  1  Bro.  C.  C.  445;  see  Dyke  v.  Rendall,  2  De 
G.  Mac.  &  G.  209;  Nottley  v.  Palmer,  2  Drew.  93;  Fytchew.  Fytche, 
1  L.  E.  Eq.  494;  Sopwith  v.  Maughan,  30  Beav.  235),  which  would 
also  include  free  bench  and  dower  out  of  lands  which  the  testator 
had  no  power  to  devise.  Nottley  v.  Palmer^,  2  Dr.  93;  Walker  v. 
Walker,  1  Ves.  54;  Wetherell  v.  Wetherell,  4  Giff.  51. 

In  equity  she  may  in  the  will  of  her  husband,  be  put  to  her  elec- 
tion between  dower,  and  benefits  thereby  conferred  upon  her,  by  a 
devise  to  others  of  the  entirety  of  lands  out  of  which  she  is  dowable 
in  such  terms  as  to  be  inconsistent  with  the  assertion  of  her  right 
to  demand  a  third  of  such  lands  to  be  set  out  for  her  by  metes  and 
bounds.     See  Birmingham  v.  Kirwan,  2  S.  &  L.  452,  453. 

But  unless  the  intention  to  exclude  the  widow  from  her  dower  be 
clear,  she  will  not  be  put  to  her  election.  Hence  it  has  been  long 
since  settled  in  cases  previous  to  the  Dower  act  (3  &  4  Will.  4,  c. 
105)  coming  into  operation,  that  a  devise  by  a  testator  to  his  widow 
of  a  part  of:  {Lawrence  v.  Lawrence,  2  Vern.  365;  2  Freem.  234, 
235;  3  Bro.  P.  C.  483,  Toml.  Ed.  See  also  Lemon  \.  Lemon,  8  Vin. 
Abr.  "Devise,"  p.  366,  pi.  45;  French  v.  Davies,  2  Ves.  jun.  572; 
Strahan  v.  Suttoji,  3  Ves.  249;  Lord  Dorchester  v.  Earl  of  Effing- 
ham, Coop.  3l9;  Brow7i  v.  Parry,  2  Dick.  685;  Incledon  v.  North- 
cote,  3  Atk.  430,  436;  and  Gibson  v.  Gibson,  1  Drew.  42),  or  to  trus- 
tees of  the  whole  of  the  lands  out  of  which  she  is  dowable  upon 
trust  for  sale  (Ellis  v.  Lewis,  3  Hare.  310),  even  although  the  inter- 
est of  a  part  of  the  proceeds  of  the  sale  is  given  to"  her.  (Ellis  v. 
Lewis,  3  Hare,  310;  Gibson  v.  Gibson,  1  Drew.  42,  but  see  Parker 
V.  Downing,  4  L.  J.  Ch.  198),  or  there  is  a  direction  that  the  rents 
and  profits  are  in  the  mean  time  to  be  applied  in  the  same  way  as 
the  income  to  arise  from  the  produce  of  the  sale:  (lb.  57.  Bend- 
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ing  V.  Bending,  3  K.  &  J.  257),  or  a  devise  by  the  husband  of  an  an 
nuity  or  rent-charge  to  the  widow,  charged  upon  such  lands  even 
although  he  gives  her  a  power  of  distress  ( Doivson  v.  Bell,  1  Kee. 
761).  See  Pitts  v.  Snotvden,  1  Bro.  C.  C.  292,  n. ;  Pearson  v.  Pear- 
son, 1  Bro.  C.  C.  291;  Foster  v.  Cook,  3  Bro.  0.  C.  347;  Doivson  v. 
Bell,  1  Kee.  761;  Harrison  v.  Harrison,  1  Kee.  765;  and  Holdichy. 
Holdich,  2  Y.  &  C.  C.  C.  18;  Norcott  v.  Gordon,  14  Sim.  258,  over- 
ruling A?'noZd  v.  Kempstead,  Amb.  466;  S.  C,  2  Eden,  236; 
Jones  V.  Collier,'^  Amb.  730;  and  Wake  v.  Wake,  3  Bro.  C.  C.  [  *  421  ] 
255;  S.  C,  1  Ves.  jun.  335),  have  been  held  not  to  be  in- 
consistent with  her  right  to  have  dower  assigned  to  her  by  metes 
and  bounds,  and  consequently  that  she  was  not  obliged  to  elect  be- 
tween dower  and  the  benefits  conferred  upon  her  by  the  will.  The 
case  of  Villa  Real  v.  Lord  Galway,  1  Bro.  C.  C.  292,  n.,  though 
sometimes  cited  as  an  authority  for  the  proposition,  that  a  widow 
will  be  put  to  her  election  by  the  mere  gift  of  a  rent  charge  or  an- 
nuity out  of  the  lands  of  which  she  is  dowable,  was  decided,  it 
seems,  upon  the  ground  that  certain  directions  in  the  will  as  to  the 
management  of  the  whole  estate,  the  payment  of  the  annuity,  and 
the  accumulations  during  the  minority  of  a  child,  were  inconsistent 
with  the  setting  out  a  third  part  of  the  estate  by  metes  and  bounds. 
See  Birmingham  v.  Kirwan,2  S.  &  L.  453;  Roadley  \.  Dixon,  3 
Buss.  202;  ^Hall  v.  Hill,  1  D.  &  W.  103;  S.  C,  1  C.  &L.  129;  Dow- 
son  v.  Bell,  1  Kee.  761;  Thompson  v.  Nelson,  1  Cox,  447;  Harrison 
V.  Hari'ison,  1  Kee.  765. 

A  testator's  dealings  moreover  in  his  lifetime  cannot,  it  seems,  be 
taken  into  consideration  in  construing  his  will,  with  reference  to 
the  question  whether  he  intended  to  exclude  his  wife  from  her  dower, 
when  the  will  contains  no  reference  to  those  dealings.  See  Gibson 
V.  Gibson,  1  Drew.  42. 

The  provisions  which  have  generally  been  held  inconsistent  with 
the  widow's  legal  right  to  dower  out  of  lands,  are  those  which  pre- 
scribe to  the  devisees  thereof  a  certain  mode  of  enjoyment,  which 
shows  the  testator's  intention  that  they  should  have  the  entirety  of 
the  property.  Thus,  in  Birmingham  v.  Kimcan,  2  S.  &  L.  444,  the 
testator  devised  his  house  and  demesne  to  trustees  upon  trust  to 
permit  his  wife  to  enjoy  the  same  for  life,  she  paying  13s.  yearly  for 
every  acre,  to  keep  the  house  in  repair,  and  not  to  let,  except  to  the 
pers6n  who  should  be  in  possession  of  the  remainder;  and  he  devised 
the  residue  of  his  lands,  subject  to  debts  and  legacies,  to  A.  for  life, 
remainder  to  B.  in  fee.  The  question  was  as  to  the  wife's  right  of 
dower:  first,  in  the  part  devised  to  her;  secondly,  in  the  residue. 
"The  result,"  said  Lord  Redesdale,  "of  all  the  cases  of  implied  in- 
tention seems  to  be  that  the  instrument  must  contain  some  provision 
inconsistent  with  the  assertion  of  a  right  to  demand  a  third  of  the 
land  to  be  set  out  by  metes  and  bounds.  .  .  .  Now,  in  the  present 
case,  it  is  clear  the  assertion  of  a  right  of  dower  as  to  the  house  and 
'demesne  would  be  inconsistent  with  the  dispositions  of  the  house 
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and  demesne  contained  in  the  will  ;  and  therefore  the 
[  *  422  ]  widow  cannot  *  have  both.  The  house  and  demesne  are 
devised  with  the  rest  of  the  estate  to  trustees.  That  devise 
taken  simply  might  be  subject  to  the  widow's  right  of  dower,  but  it 
is  coupled  with  a  direction  that  she  shall  have  the  enjoyment  of  the 
house  and  demesne,  paying  a  rent  of  13^^.  an  acre,  which  must  be 
out  of  the  ivhole.  Then  follow  directions  that  she  shall  keep  the  house 
and  demesne  in  repair,  that  she  shall  not  alien,  except  to  the  persons 
in  remainder;  directions  which  apply  to  the  whole  of  the  house  and 
demesne,  and  could  not  be  considered  obligations  on  a  person  claim- 
ing by  dower.  It  was  clearly,  therefore,  the  intention  of  the  testator, 
that  the  wife  should  enjoy  the  whole  of  the  house  and  demesne 
under  a  right  created  by  the  will;  and  not  a  part  of  it  under  a  right 
which  she  previously  had,  and  part  under  the  will.  .  .  .  '  .  Then 
comes  the  question,  whether  the  implication  extends  to  the  rest  of 
the  estate?  I  cannot,  on  the  whole  of  the  case,  think  the  testator 
has  sufficiently  manifested  an  intent  that  this  beneficial  interest  in 
the  hiuse  and  demesne,  given  upon  a  reserved  rent,  and  under  certain 
conditions,  should  be  considered  as  a  bar  of  dower  out  of  the  rest  of 
the  estate.  The  will  may  be  perfectly  executed  as  to  all  other  pur- 
poses without  injury  to  the  claim  of  dower,  with  respect  to  the  rest 
of  the  estate;  it  may  be  mortgaged  or  sold,  subject  to  that  claim.  " 
And  see  Goodfelloio  v.  Goodfelloiu,  18  Beav.  356;  see,  however, 
Strahan  v.  Sutton,  3  Ves.  249. 

And  a  devise  of  a  house  or  farm,  in  terms  showing  that  a  personal 
use  and  occupation  of  the  whole  by  the  devisee,  v/as  intended,  has 
been  held  inconsistent  with  the  widow's  right  to  dower  out  of  that 
house  or  farm,  and  consequently  put  her  to  her  election  between  her 
right  to  dower  out  of  such  house  or  farm,  and  other  benefits  con- 
ferred upon  her  by  the  will.  MiaJl  V.  Brain,  4Madd.  119;  Butcher 
V.  Kemp.  5  Madd.  61;  Roadley  v.  Dixon,  B  Russ.  192. 

So  moreover  where  a  power  of  leasing  an  estate  is  given  to  trus- 
tees, the  widow  has  been  put  to  her  election  between  dower  and  the 
benefits  conferred  upon  her  by  tho  will,  inasmuch  as  the  exercise  of 
the  power  has  been  held  to  ba  inconsistent,  with  the  assertion  of  her 
right  to  dower  by  metes  and  bounds.  (See  Hall  v.  Hill,  1  Dr.  & 
War.  94;  1  Conn.  &  L.  120,)  although  we  have  before  seen  a  trust 
for  sale  was  held  not  to  be  so,  ante,  p.  420.  See  al^o  Reynard  v. 
^pence,  4Beav.  103  ;  Taylor  y.  Taylor,  1  Y.  &  C.  C.  C.  727;  O'Hara 
V.  Chaine,  1  J.  &  L.  652;  Holdich  v.  Holdich,  2  Y.  &  C.  22;  Lowes 
V.  Lowes,  5  Hare,  401  ;  Robinson  v.  Wilson,  13  Ir.  Eq.  Rep.  168, 
183;  Pepper  Y.  Dixon,  17  Sim.  200;  Grayson  v.  Deakin, 
[  *  423  ]  3  De  Gex  &  Sm.  298;  *  Parker  v.  Sowerhy,  1  Drew.  488  ; 
4  De  Gex,  Mac.  &  G.  321  :  Taylor  v.  Linley,  5  Jur.  N.  S. 
701;  28  L.  J.  Ch.  686  (V.-C.  S.);  affirm e  I  on  appeal,  29  L  J.  Ch. 
534;   Thompson  v.  Burra,  16  L.  R.  Eq.  592. 

A  direction  moreover  to  cut  down  timber  on  any  part  of  the  es- 
tate would,  it  seems,  be  entirely  inconsistent  with  the  wife's  right  to 
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dower.  lb.  It  must  be  considered  that  Warburton  v.  Warburton, 
2  Sm.  &  GifP.  103  (which  seems  to  proceed  upon  a  misapprehension 
of  the  judgment  of  Lord  St.  Leonards  in  Hall  v.  Hill,  1  Dru.  & 
War.  94),  is  overruled. 

And  a  widow  has  been  compelled  to  elect  between  her  free  bench 
in  customary  lands,  and  benefits  conferred  upon  her  by  a  will,  where 
the  lands  out  of  which  she  was  entitled  to  free  bench  were  devised 
to  third  parties,  with  powers  of  management  and  leasing  inconsis- 
tent with  her  enjoyment  of  free  bench,  although  there  was  no  cus- 
tum  for  such  lands  to  be  set  out  for  the  free  bench  of  a  widow  by 
metes  and  bounds  :  Thompson  v.  Burra,  16  L.  R.  Eq.  592.  But 
see  Williams  on  Settlements,  p.  95. 

It  seems,  moreover,  that  where  a  testator  devises  the  whole  of  his 
property  in  general  terms,  and  it  is  manifest,  that  it  was  his  inten- 
tion, that  one  part  of  the  property  should  not  bo  subject  to  dower, 
it  follows,  that  no  part  of  the  property  should  be  so  considered  ; 
Miall  V.  Brain,  4  Madd.  12G;  Butcher  v.  Kemp,  5  Madd.  61 ;  Road- 
ley  V.  Dixon,  3  Russ.  l92.  See  also  Hall  v.  Hill,  1  Dr.  &  War.  94; 
1  C.  &  L.  120. 

Moreover,  where  a  testator  has  devised  lands,  of  which  his  widow 
is  dowable,  and  other  property,  to  her  and  others  in  equal  shares, 
it  has  been  held  that  the  widow  must  elect,  upon  the  ground  that 
if  she  took  her  dower  as  well  as  what  was  given  to  her  by  the  will,  it 
would  be  inconsistent  with  that  equality  which  the  testator  by  his 
disposition  therein  intended.  The  first  case  is  that  of  Chalmers  v. 
Storill,  2  V.  &  B.  222.  There  the  words  of  the  will  were,  "  I  give 
to  my  dear  wife  A.,  and  my  two  children  B.  &  C,  all  my  estate's 
whatsoever  to  be  equally  divided  amongst  them  whether  real  or  per- 
sonal." And  the  testator  specified  the  property  bequeathed  by  him 
as  consisting  of  freehold  ground-rents,  money  on  mortgage,  Ameri- 
can bank  stock,  an  estate  in  America,  &c.  Sir  W.  Grant,  M.  R.,  held, 
that  it  was  a  case  of  election,  the  claim  of  dower  being  directly  in- 
consistent with  the  disposition  of  the  will.  "  The  testator,"  ob- 
served his  Honor,  "  directing  all  his  real  and  personal  estate  to  be 
equally  divided,  the  same  equality  is  intended  to  take  place  in  the 
division  of  the  real  as  of  the  personal  estate,  which  cannot  be  if  the 
widow  first  takes  out  of  it  her  dower,  and  then  a  third  of 
the  remaining  two-thirds.  Further,  by  describing  *his  [*424] 
English  estates  he  excludes  the  ambiguity  which  Lord 
Thurloiv  in  Foster  v.  Cook,  3  Bro.  C.  C.  347,  imputes  to  the  word 
'  my  estate,'   as  not  necessarily  extending  to  the  wife's  dower." 

As  to  the  last  remark  being  one  ground  for  his  Honor's  decision, 
it  is  clear  at  the  present  day,  if  not  in  the  time  of  Lord  Thurloio, 
that  such  a  devise  as  "  all  my  English  estates  "  would  merely  mean 
and  pass  the  testator's  English  estates,  subject  to  dower.  See  Read  v. 
Crop.  1  Bro.  C.  C.  492;  Dowson  v.  Bell,  1  Kee.  761;  Gibson  v.  Gib- 
son, 1  Drew.  50.  The  other  and  principal  ground  upon  which  Chal- 
mers V.  Storil  was  decided — viz.,  that  equality,  which  was  intended, 
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would  be  destroyed  by  letting  in  the  claim  to  dower — has  been 
followed  by  subsequent  judges.  See  Dickson  v.  Robinson,  Jac. 
503  ;  Roberts  v.  Smith,  1  S.  &  S.  513;  Reynolds  y.  Torin,  1  Russ. 
129;  GoodfellowY.  Goodfellow,  18  Beav.  356. 

Although  Chalmers  v.  Storil  has  been  so  often  recognised  and 
followed  as  an  authority,  it  scarcely  seems  to  have  been  decided 
upon  correct  principles  ;  because  when  a  person  devises  all  his 
"estates"  to  his  widow  and  children,  "equally  to  be  divided  among 
them,"  he,  according  to  the  ordinary  rules  of  construction,  ougbt  to 
be  held  to  devise  only  what  belonged  to  him — viz.,  the  estate  sub- 
ject to  the  widow's  right  to  dower  ;  and  an  equal  division  of  the 
estate  after  the  assignment  of  the  widow's  dower  by  metes  and 
bounds  would  fully  satisfy  the  words  of  the  will.  See  1  Jarm.  on 
Devises,  402;  Ellis  v.  Leivis,  3  Hare,  315.  In  Bending  v.  Bending, 
3  K.  &  J.  261,  Sir  W.  Page- Wood,  V.-C,  stated  that  Chalmers  v. 
Storil  is  imperfectly  reported. 

If  a  man  devises  his  real  estate  from  his  heir  after  giving  his 
widow  a  provision  in  lieu,  satisfaction  and  bar  of  dower,  and  the  de- 
visee dies  in  the  lifetime  of  the  devisor,  tiie  heir  will  take  the  estate, 
but  the  widow  will  be  obliged  to  elect.  See  Pickering  v.  Lord  Stam- 
ford, 3  Ves.  337.  But  a  gift  by  a  testator  to  his  widow  in  lieu  of 
thirds  of  his  personal  property,  does  not  preclude  her  from  claiming 
her  share  of  the  personalty  under  the  Statute  of  Distributions  (22 
&  23  Car.  2,  c.  10)  in  the  event  of  the  failure  of  a  bequest  of  that 
property.  Pickering  v.  Lord  Stamford,  3  Ves.  332,  492.  See 
Sympson  v.  Hornsby,  cited  3  Ves.  335;  Wetherell  v.  Wetherell,  4 
Giff.  1. 

But  it  seems  that  the  principle  of  the  decision  in  Pickering  v. 
Stamford  will-  not  apply  to  a  case  where  on  the  face  of  the  will, 
there  is  an  original  intestacy  as  to  a  part  of  the  personal  estate  : 
Lett  V.  Randall,  3  Sm.  &  G.  83,  91. 

A  provision  made  for  a  wife,  by  a  rent-charge  "  for  her  jointure, 
and  in  lieu  of  dower  and  thirds  at  common  law,"  does  not 
[  *  425  ]  extend  to  *  her  share  of  the  personal  estate  under  the 
Statute  of  Distributions  ;  Colleton  v.  Garth,  6  Sim.  19. 
But  the  addition  of  the  words  "  out  of  any  real  or  personal  estate  " 
has  been  held  to  do  so  (Gurley  v.  Gurley,  8  C.  &  F.  743;  and  see 
Thompson  v.  Watts,  2  J.  &  H.  'i91):  and  the  words  "in  lieu  of 
dower  or  thirds  at  common  law,  or  othemvise,^^  have  been  held  to  ex- 
tend to  a  wife's  free  bench  in  copvholds  :  Nottley  v.  Palmer,  2  Drew. 
98. 

With  regard  to  widows  married  since  the  1st  of  January,  1834, 
questions  of  election  can  scarcely  arise,  as  under  the  Dower  Act 
(3  &  4  Will.  4,  c.  105)  they  are  not  entitled  to  dower  of  any  land, 
absolutely  disposed  of  by  her  husband  in  his  lifetime  or  by  his  will 
(sect.  4)  and  it  may  be  barred  by  a  declaration  in  a  deed  (sect.  6) 
or  will  (sect.  7). 

And  where  a  husband  married  after  the  Dower  Act  (3  &  4  WilL 
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4,  c.  105)  came  into  operation,  devises  any  land  out  of  which  his 
widow  would  be  entitled  to  dower  if  the  same  were  not  so  devised, 
or  any  estate  or  interest^  therein  to  or  for  the  benefit  of  his  widow, 
such  widow  will  not  be  entitled  to  dower  out  of  or  in  any  land  of 
her  said  husband,  unless  a  contrary  intention  is  declared  by  his  will 
(sect.  9). 

On  the  other  hand  by  the  10th  section  of  the  Dower  Act  (3  &  4 
Will.  4,  c.  105)  it  is  enacted,  "that  no  gift  or  bequest  made  by  any 
husband  to  or  for  the  benefit  of  his  widow,  of  or  out  of  his  personal 
estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall  de- 
feat or  prejudice  her  right  to  dower  unless  a  contrary  intention 
shall  be  declared  by  his  will." 

Upon  the  construction  of  the  Dower  Act,  the  better  opinion  ap- 
pears to  be  that  a  husband  may  deprive  his  wife  of  dower  under  the 
4th  section  by  a  mere  general  disposition  of  his  land  (Lacei/ v.  Hill, 
19  L.  R.  Eq.  349)  and  that  it  is  not  necessary  as  was  thought  by 
Lord  Ro7nillyM.  R.,  in  another  case,  that  the  husband  should  point 
the  land  out  specifically  or  designate  it  in  some  way:  Rowland  v. 
Cuthbertson,  8  L.  R.  Eq.  469. 

It  is  clear  moreover  that  under  the  9th  section  of  the  Act,  a  gen- 
eral disposition  by  the  husband  of  his  land  by  will,  under  which 
bis  wife  takes  a  partial  interest,  will  in  the  absence  of  a  contrary  in- 
tention, be  sufficient  to  bar  her  dower:  Rowland  v.  Cuthbertson,  8 
L.  R.  Eq.  46t);  Lacey  v.  Hill,  19  L.  R.  Eq.  346. 

And  a  general  devise  by  a  husband  of  his  real  estate  upon  trust 
to  sell  and  give  his  widow  a  part  of  the  proceeds  even  in  the  shape 
of  part  of  the  capital,  or  of  any  income  of  the  proceeds  to  be  in- 
vested as  an  annuity,  is  a  gift  of  "an  estate  or  interest"  in  the 
land  for  the  benefit  of  the  widow  within  the  meaning  of  the  9th 
section,  and  will  therefore  be  sufficient  to  deprive  her  of 
*dower:  Lacey  v.  Hill,  19  L.  R.  Eq.  346,  350.  [  *420  ] 

The  result  will  be  the  same  as  to  free  bench  upon  a 
similar  devise  of  copyholds,  though  not  surrendered  to  the  uses  of 
the  will:  Lacey  v.  Hill,  19  L.  R.  Eq.  346. 

The  doctrine  of  election  is  not  applicable  to  creditors.  Thus,  if 
before  the  time  when  real  estate  was  made  assets  for  payment  of 
debts  a  testator  devised  land  in  payment  thereof,  and  bequeathed 
in  favour  of  other  persons  funds,  then  assets  for  payment  of  debts, 
it  was  held  that  the  creditors  were  not  put  to  their  election,  and 
might  assert  their  rights  against  such  funds,  without  giving  up 
their  claim  under  the  devise  to  the  land.  Kidney  v.  Coussmaker, 
12  Ves.  136.  See  also  Clark  v.  Guise,  2  Ves.  617.  In  Leg  v.  Deg, 
2  P.  Wms.  412,  418,  where  a  father  devised  his  own  estate  and  an 
estate  of  his  son's  for  the  payment  of  debts,  the  son  was  allowed  as 
a  creditor  of  his  father  to  share  with  the  other  creditors  in  the  ben- 
efit conferred  upon  them  by  the  provision  for  payment  of  debts, 
without  being  obliged  to  give  up  his  own  estate.  But  these  ques- 
tions will  not  arise  often  now,  as  real  estates  are  liable  to  the  pay- 
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ment  of  debts  by  simple  contract  as  well  as  specialty.  See  3  &  4 
Will.  4  c.  104. 

The  doctriDe  of  election  is  applicable  to  appointments  under  a 
power.  Thus  where  an  express  appointment  is  made  to  a  stranger 
to  the  power,  which  is  therefore  void,  and  a  benefit  is  conferred  by 
the  same  instrument  upon  a  person  entitled  in  default  of  appoint- 
ment, the  latter  will  be  put  to  his  election.  Sug.  Pow.  578,  8th  ed. ; 
Whistler  v.  Webster,  2  Ves.  Jun.  367;  Reid  v.  Reid,  25  Beav.  469; 
Ex  parte  Bernard,  6  Ir.  Ch.  Rep.  133;  TomkynsY.  Blane,  28  Beav. 
422. 

If  the  donee  of  a  non- exclusive  power  of  appointment  among  a 
class  to  whom  this  property  is  limited  in  default  of  appointment, 
appoints  exclusively  to  one  object  and  by  the  same  instrument  con- 
fers benefits  on  the  others,  the  latter  will  be  put  to  their  election. 
"Thus  where  a  person  has  power  to  appoint  to  two,  and  he  appoints 
to  one  only,  and  gives  a  legacy  to  the  other,  that  is  a  case  of  elec- 
tion:" Sug.  Pow.  589,  8th  ed.;  Wollen  v.  Tanner,  b  Yes.  218;  Vane 
V.  Lord  Dungannon,  2  S.  &  L.  118. 

So  where  a  testator  having  power  under  a  settlement  to  appoint 
the  settled  hereditaments  to  children  of  his  first  marriage  only,  ap- 
pointed the  settled  hereditaments  (describing  them  as  his  own 
property,)  in  favor  of  a  son  of  the  first  marriage,  subject  to  a 
charge  in  favor  of  his  other  children,  including  the  children  of  his 
second  marriage,  and  he  devised  property  of  his  own  to  the  same 
son,  subject  to  the  same  charges  in  favour  of  his  other 
[*427  J  children  "so  as  to  equalize  the  shares  of  *all  his  children 
in  all  his  property,"  it  was  held  by  Fry,  J.,  that  a  case  of 
election  was  raised  in  favour  of  thechildrenof  the  second  marriage; 
White  V.  White,  22  Ch.  D.  555. 

Where  the  donee  of  a  power  makes  a  valid  appointment  to  ob- 
jects of  the  power,  and  by  a  subsequent  instrument  after  the  expi- 
ration or  exhaustion  of  the  power  purports  to  revoke  the  former 
appointment  reappointing  in  favour  of  another  object,  and  by  the 
same  instrument  gives  benefits  to  the  former  appointees,  the  latter 
will  be  put  to  their  election.  See  Cooper  v.  Cooper,  6  L.  R.  Ch. 
App.  15;  7  L.  R.  Ho.  Lo.  53. 

So  where  a  person  having  a  power  to  appoint,  delegates  the  power 
(which  he  has  really  no  right  to  do)  to  another,  and  by  the  same 
instrument  confers  benefits  upon  the  objects  of  the  power,  they  can- 
not retain  the  benefits  given  to  them  by  the  will  and  also  claim  the 
pi;operty  against  the  execution  of  the  power  so  improperly  dele- 
gated:    Ingram  v.  Ingram,  cited  1  Ves.  259. 

The  doctrine  of  ^election  is  also  applicable  where  there  is  a  revo- 
cation in  excess  of  the  power,  and  benefits  are  conferred  upon  the 
person  disappointed  by  such  revocation.  Thus  where  an  appoint- 
ment was  made  of  the  interest  of  a  fund  to  a  person  for  life  irrevo- 
cably, and  after  his  decease  the  f and  was  appointed  to  others  with 
power  to  the  appointor,  by  deed  or  will,  to  revoke  the  appointments 
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subsequent  to  the  life  interest,  and  the  appointor  afterwards,  sup- 
posing he  had  complete  dominion  over  the  fund,  revoked  all  the 
appointments  before  made,  giving  the  person  entitled  to  the  interest 
of  the  fund  for  life  part  of  it  absolutely,  and  the  remainder  of  the 
fund  to  others,  the  person  to  whom,  under  the  first  appointment,  a 
life  interest  was  given  in  the  whole  fund,  was  compelled  to  elect  be- 
tween the  life  interest  in  the  whole  fund,  and  his  interest  in  part 
of  the  fund  given  to  him  absolutely,  under  the  second  appoint- 
ment. Coutts  v.  AcwortK  9  L.  R.  Eq.  519.  And  it  was  directed 
that  the  costs  should  be  borne  by  each  share  in  proportion.  In 
other  words  the  taker  of  each  share  was  to  bear  the  proportion  of 
the  burthen  falling  to  the  share  he  took.   lb.  532. 

In  no  instance  however  has  a  case  of  election  been  raised  where 
a  testator  gave  no  property  absolutely  his  own  to  an  object  of  the 
power  out  of  which,  in  the  event  of  his  not  acquiescing  in  an  ap- 
pointment by  the  donee  to  a  person  not  an  object  of  the  power,  the 
latter  could  be  compensated.  In  re  Fowler^ s  Trusty  27  Beav.  362; 
Armstrong  v.  Lynn,  9  I.  R.  E.  186. 

Neither  will  the  non-execution  of  a  power  upon  an  erroneous  im- 
pression stated  in  the  will  that,  by  its  non-execution  one 
person  *  who  is  a  legatee  will  divide  the  fund,  the  subject  [  *  428  ] 
of  the  power,  equally  with  another:      Langslow  v.  Langs- 
loiv,  21  Beav.  552. 

No  case  of  election  arises  between  two  appointments  under  lim- 
ited powers.  Thus  in  Be  Aplin's  Trust,  13  W.  R.  (V.-C.  W.)  10()2^ 
A.  had  power  to  appoint  by  will  a  fund  to  any  one  or  more  of  his 
children.  He  ha'd  under  a  distinct  instrument  power  to  appoint 
another  fund  amongst  his  children,  but  not  exclusively  to  any  one 
of  them,  and  they  were  to  take  equally  in  default  of  appointment. 
He  had  five  children.  By  his  will  ho  exercised  the  first  power  in 
favour  of  S.,  one  of  his  children,  and  the  second  in  favour  of  two 
others  of  his  children.  The  second  power  was  accordingly  badly 
exercised,  and  S.  took  a  share  in  default  of  appointment.  It  was 
held  by  Sir  W.  Page-Wood,  V.  C.  that  no  case  of  election  was  raised 
against  S.     See  also  In  re  Foivler^s  Trust,  27  Beav.  862. 

Where  moreover  there  is  an  attempt  to  execnte  a  power  in  viola- 
tion of  the  rules  of  law  no  question  of  election  will  arise.  Thus 
where  a  person  makes  an  appointment  void  for  remoteness  to  a  per- 
son not  an  object  of  this  power,  although  by  the  same  instrument 
he  gives  property  of  his  own  to  the  persons  entitled  in  default  of 
appointment,  the  latter  will  not  be  compelled  to  elect,  for  in  such 
case  the  instrument  must  be  read  as  if  the  invalid  appointment  were 
not  in  it  at  all:  Wollaston  v.  King,  8  L  R.  Eq.  165,  175.  See  In 
re  Warren''s  Trusts,  26  Ch.  D.  208,  219,  where  it  was  said  by  Pear- 
son, J.,  in  a  similar  case,  "How  can  there  be  any  question  of  elec- 
tion? I  mast  read  the  will  as  if  the  invalid  appointment  were  not 
in  it  at  all.  The  ordinary  case  of  election  is  where  a  testator  at- 
tempts to  give  by  will  property  which  belongs  to  some  one  else. 
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Such  a  gift  is  not  ex  facie  void.  In  the  present  case  it  is  the  law 
which  disappoints  the  appointee." 

So  whei'B  a  person  appoints  simply  to  objects  of  the  power,  and 
gives  them  property  of  his  own,  subsequently  directing  them  to 
settle  the  property  so  appointed  on  persons  not  objects  of  the 
power,  such  direction  will  not  raise  a  case  of  election  (King  v.  King, 
15  Ir.  Oh.  Bep.  479,  overruling  Moriarity  v.  Martin,  3  Ir.  Ch,  Rep. 
26).  Secus  where  there  is  a  clause  of  forfeiture  of  the  legacies  on 
non-compliance  with  such  direction  {lb). 

Merely  precatory  words,  requesting  appointees,  objects  of  the 
power,  to  leave  the  fund  appointed  to  others,  not  objects  of  the 
power,  will  not  raise  a  case  of  election.  Blacket  v.  Lamb,  14  Beav. 
482;  Kampf  v.  Jones,  2  Keen,  756;  Carver  v.  Boivles,  2  Buss.  & 
My.  301. 

In  order  to  raise  a  case  of  election  by  the  execution  of  a 
[  *  429]  power  there  must  be  an  absolute  and  *  direct  appointment 
to  strangers  to  the  power.  And  it  has  been  recently  de- 
cided that  where  there  is  an  absolute  appointment  by  will  in  favour 
of  a  proper  object  of  the  power,  and  that  appointment  is  followed 
by  attempts  to  modify  the  interest  so  appointed  in  a  manner  which 
the  law  will  not  allow,  the  will  must  be  read  as  if  all  the  passages 
in  which  such  attempts  are  made  were  swept  out  of  it,  not  only  so 
far  as  they  attempt  to  regulate  the  quantum  of  interest  to  be  en- 
joyed by  the  appointee  in  the  settled  property,  but  also  so  far  as 
they  might  otherwise  have  been  relied  upon  as  raising  a  case  of 
election:  Woolridge  v.  Woolridge,  1  Johns.  63.  See,  also,  Church 
ill  V.  Churchill,  5  L.  B.  Eq.  44.  See  also  In  re  Warren^s  Trusts, 
26  Ch.  D.  208. 

Compulsory  election  and  privileges  of  persons  compelled  to  elect] — 
Ele'ction  may  be  compulsory,  as  where  a  person  is  compelled  to  elect 
by  a  decree  of  the  Court  of  Chancery.  Persons  compelled  to  elect 
are  entitled  previously  to  ascertain  the  relative  value  of  their  own 
property,  and  that  conferred  upon  them,  and  time  will  be  allowed  to 
them  for  that  purpose:  (Newman  v.  Newman,  1  Bro.  C.  C.  186;  Wake 
V.  Wake,  3  Bro.  C.  C.  255;  1  Ves.  jun.  335;  Chalmers  y.  Storil,  2  V.  & 

B.  222;  Hender  Y.Rose,  ST.  Wms.  124,  n.;  Whistler  y.  Whistler,  2 
Ves.  jun.  367,  371;  Codrington  v.  Lindsay,  8  L.  B.  Ch.  App.  593;) 
and,  if  necessary,  accounts  will  be  directed  to  betaken.  Boynton  v. 
Boynton,  1  Bro.  C.  C.  445. 

As  to  the  apportionment  of  debts  upon  different  funds,  see  Cooper 
v.  Cooper,  6  L.  B.  Ch.  App.  15. 

A  person  compelled  to  elect  might  formerly  in  general  file  a  bill 
to  have  all  necessary  accounts  i^kkQu.  {Butricke  v.  Brodhurst,  3  Bro. 

C.  C.  88;  1  Ves.  jun.  171;  Pusey  v.  Desbouvrie,  3  P.  Wms.  315) ;  but 
a  bill  was  not  always  necessary  for  this  purpose,  as  the  Court  might 
and  may  still,  when  there  is  a  cause  in  existence  relating  to  the  same 
matter,  direct  such  inquiries  as  may  be  necessary  to  guide  the  per- 
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son  put  to  his  election  in  exercising  it:  Douglas  v.  Douglas,  12  L.  R. 
Eq.  617. 

'And  an  election  made  under  a  mistaken  impression  will  not  be 
binding,  for  in  all  cases  of  election  the  Court,  while  it  enforces  the 
rule  of  equity,  that  the  party  shall  not  avail  himself  of  both  his 
claims,  is  anxious  to  secure  to  him  the  option  of  either,  and  not  to 
hold  him  concluded  by  equivocal  acts,  performed,  perhaps  in  ignor- 
ance of  j:he  value  of  the  funds:  Pusey  v.  Desbouvrie,  3  P.  Wms.  315; 
Boynton  v.  Boynton,  1  Bro.  C.  C.  445;  Wake  v.  Wake,  3  Bro.  C.  C 
255;  Kidney  Y.  Coussmaker,  12  Ves.  136;  Dillon  v.  Parker,  1  Swanst. 
381,  and  note. 

A  person  who  does  not  elect  *  within  the  time  limited,   [  *  430] 
will  be  considered  as  having  elected  to  take  against  the  in- 
strument putting  him  to  his  election.     See  the  decree  in  Streatfield 
V.  Streatfield,  1  Swanst.  447. 

Although  before  an  heir  can  be  put  to  his  election  he  is  entitled 
to  know  everything  which  concerns  the  situation  and  the  value  of  the 
property  in  reference  to  which  he  may  be  required  to  make  his  elec- 
tion, there  is  no  authority  for  the  proposition  that  where  an  heir  has 
chosen  deliberately  to  confirm  a  devise  of  lands,  which,  without  his 
confirmation,  would  be  invalid,  there  must  be,  in  order  to  enable  the 
Court  to  hold  that  those  claiming  under  him  are  bound  by  his  con- 
firmation, some  distinct  evidence  of  his  knowledge  of  his  rights: 
Deivar  v.  Maitland,  2  L.  R.  Eq.  838. 

Voluntary  election  and  ivhat  will  he  considered  as  amounting  to  vol- 
untary election.] — Election  is  either  express  (about  which  it  is  un- 
necessary to  say  anything)  or  implied.  And  here  considerable  dif- 
ficulty often  arises  in  deciding  what  acts  of  acceptance  or  acquies- 
cence amount  to  an  implied  election;  and  this  question,  it  seems, 
must  be  determined  more  upon  the  circumstances  of  each  particular 
case,  than  upon  any  general  principle. 

[A  silent  acquiescence  in  the  changed  condition  of  things,  upon 
the  faith  of  which  other  parties  have  acted  and  acquired  rights  which 
it  would  be  inequitable  to  disturb,  will  amount  to  an  election:  Clay 
V.  Hart,  7  Dana,  I;  Fulton  v.  Moore,  1  Casev,  468;  Caston-y.  Caston, 
2  Rich.  Eq.  1;  Stark  v.  Hunton,  Saxt.  Ch.  *216.] 

There  is  generally  an  inquiry  directed  as  to  whom  the  premises 
(belonging  to  another),  in  the  testator's  will  mentioned,  belonged 
to  at  his  death,  and  if  they  belonged  to  A.  (a  person  to  whom  he  had 
given  by  will  benefits),  whether  A.  had  elected  in  his  lifetime  to  take 
under  the  testator's  will:  Peck  v.  Peck,  2  Seton  on  Decrees,  934,  4th 
ed. 

On  a  question  of  election  by  a  party  bound  to  elect  between  two 
properties,  it  is  necessary  to  inquire  into  the  circumstances  of  the 
property  against  which  the  election  is  supposed  to  have  been  made; 
for  if  a  party  so  situated,  not  being  called  on  to  elect,  continues  in  the 
receipt  of  the  rents  and  profits  of  both  properties,  such  receipt  can- 
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not  be  construed  into  an  election  to  take  the  one  and  reject  the  other; 
and,  in  like  manner,  if  one  of  the  properties  does  not  yield  rent  to 
be  received,  and  the  party  liable  to  elect  deals  with  it  as  his  own, — 
as,  for  instance,  by  mortgaging  it  (particularly  if  this  be  done  with 
the  knowledge  and  concurrence  of  the  party  entitled  to  call  for  an 
election), — such  dealing  will  be  unavailable  to  prove  an  sctual  elec- 
tion as  against  the  receipt  of  the  rent  of  the  other  property:  Pad- 
bury  V.  Clw%  2  Mac.  &  G.  298 ;  and  see  Morgan  v.  Morgan,  4  Ir.  Ch. 
Kep.  606,  614.  As  we  have  before  seen,  any  acts,  to  be  binding  upon 
a  person,  must  be  done  with  a  knowledge  of  his  rights.  They  must 
also  be  done  with  the  knowledge  of  the  right  to  elect: 
[  ^  431  ]  {Briscoe  v.  Briscoe,  7  Ir.  *Eq.  R.  123;  1  Jo.  &  L.  334;  Sweet- 
man  V.  Sweetman,  2 1.  E.  Eq.  141,)  and  with  the  intention  of 
electing:  Stratford  v.  Powell,  1  Ball  &  B.  1;  Dillon  v.  Parker,  1 
Swanst.  380,  38  / ;  Edwards  v.  Morgan,  M'Clell.  541 ;  1 3  Price,  782 ;  1 
Bli.  N.  S.  401;  Worthington  Y.  Wiginton,  20  Beav.  67;  Wintour  v. 
Clifton,  21  Beav.  4l7,  468;  8  De  G.  Mac.  &  G.  641 ;  Campbell  v.  In- 
gilbij,  21  Beav.  582;   WiUon\.  Thornbury,  10  L.  R.  Ch.  App.  239. 

It  is  difficult  to  lay  down  any  rule  as  to  what  length  of  time, 
after  acts  done  by  which  election  is  usually  implied,  will  be  binding 
upon  a  party,  and  prevent  him  from  setting  up  the  plea  of  igr  orance 
of  his  rights.  In  Wake  v.  Wake,  1  Ves.  jun.  335,  it  was  held  that 
three  years'  receipt  of  a  legacy  and  annuity,  under  a  will  by  a  widow 
in  ignorance  of  her  rights  did  not  preclude  her  from  making  her 
election;  in  Reynard  v.  Spence,  4  Beav.  103,  where  a  widow  had  re- 
ceived an  annuity  for  live  years  it  was  held,  she  had  not  elected. 
See  also  Butricke  v.  Brodhurst,  3  Bro.  C.  C.  90;  S.  C.,1  Ves.  jun. 
172;  Dillon  v.  Parker,  1  Swanst.  386;  Fytche  v.  Fytche,  7  L.  R.  Eq. 
494;  and  in  Sopwith  v.  Maugham,  30  Beav.  235,  where  a  widow  had 
for  sixteen  years  enjoyed  a  provision  under  a  W'ill  in  ignorance  of 
her  right  to  dower,  in  express  satisfaction  of  which  the  provision 
was  made  for  her,  she  was  held  not  to  have  elected. 

But  a  person  may  by  his  acts  suffer  specific  enjoyment  by  others 
until  it  becomes  inequitable  to  disturb  it:  Tibbitts  v.  Tibbitts,  19 
Ves.  663;  Dewary.  Maitland,  2  L.  R.  Eq.  834. 

A  sale  of  his  own  property,  devised  by  the  testator  to  others,  will 
be  considered  an  election  to  take  against  the  will  by  a  person  taking 
a  beneficial  interest  under  the  will:  Rogers  v.  Jones,  3  Ch.  D.  688. 

Acts  of  implied  election  which  will  bind  a  party  will  also  bind 
his  representatives:  {Earl  of  Northumberland  v.  Earl  of  Aylesford, 
Amb.  540,  657;  Dewa,r  v.  Maitland,  2  L.  R.  Eq.  834.  See  also  2 
Ves.  525;  Stratford  v.  Powell,  1  Ball.  &  B.  1;  Ardesoifex.  Bennett, 
2  Dick.  463;)  and  some  acts,  which  it  appears  would  not  be  binding 
■upon  him  if  insisted  upon  in  his  lifetime,  will  bind  his  representa- 
tives "  upon  that  principle  only,"  as  observed  by  Lord  Hardwicke, 
"not  to  disturb  things  long  acquiesced  in  in  families,  upon  the  foot 
of  rights  which  those,  in  whose  place  they  stand,  never  called  in 
question:  Toinkyns  v.  Ladbroke,  2  Ves.  593;  Worthington  v.  Wig- 
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ington.   20  Beav.   67;    Sopivith  v.  Maugham^  30  Beav.    235,   239; 
Whitley  v.  Whitley,  31  Beav.  173. 

But  if  the  representatives  of  those  who  were  bound  to  elect  and 
who  have  accepted  benefits  under  the  instrument  imposing 
the  obligation  of  election,  but  *  without  explicitly  elect-  [  *  432  ] 
ing,  can  offer  compensation,  and  place  the  other  party  in 
the  same  situation  as  if  those  benefits  had  not  been  accepted,  they 
may  renounce  them  and  determine  for  themselves:  Dillon  v.  Parker, 

1  Swanst.  385;  Moore  v.  Butler,  2  S.  &  L.   268;  Tysson  v.  Benyon, 

2  Bro.  C.  C.  5. 

A  person  entitled  in  remainder  to  an  interest  in  property  is  not 
bound  by  the  election  of  a  party  having  a  prior  interest:  Ward  v. 
Baugh,  4  Ves.  643;  Longv.  Long,  5  Ves.  425;  Hutchison  v.  Skelton, 
2  Macq.  H.  L.  Gas.  492,  495. 

Every  member  of  a  class,  moreover,  as  for  instance,  next  of  kin, 
has  a  distinct  right  to  elect,  and  will  not  be  bound  by  the  election 
of  the  majority  nor  of  the  administrator:  Fytche  v.  Fytche,  7  L.  K 
Eq.  494. 

Where  an  election  was  doubtful  it  has  been  sent  to  a  jury  to  de- 
termine that  fact:  Roundell  v.  Currer,  2  Bro.  C.  C.  73;  1  Swanst. 
383  n. 

Where  upon  an  inquiry  it  has  been  found  that  a  deceased  bene- 
ficiary under  the  will  of  a  testator  has  elected  to  take  under  his  will, 
there  will  be  a  declaration  made  by  the  Court,  that  the  premises 
belonging  to  such  beneficiary,  in  the  testator's^  will  mentioned, 
passed  in  equity  to  the  devisee  thereof,  and  that  the  heir-at-law  or 
devisee  of  the  beneficiary  is  a  trustee  thereof  for  the  devisee  under 
the  will:  see  Peck  v.  Peck,  2  Seton  on  Decrees,  934,  4th  ed. 

So  where  a  defendant  has  elected  to  take  estates  appointed  by  the 
will  of  the  testator,  who  has  bequeathed  to  others  the  defendant's 
share  of  funds  in  settlement,  the  defendant  will  be  directed  to  exe- 
cute a  proper  release  of  his  share  and  interest  in  the  settlement  to 
the  trustees  thereof,  such  release  to  be  settled  by  the  judge:  Fleming 
V.  Buchanan,  2  Seton  on  Decrees,  935,  4th  ed,  [If  a  person  does 
not  have  a  full  knowledge  of  his  rigjhts,  and  of  all  the  attendant  cir- 
cumstances he  cannot  make  a  valid  election:  Dickinsons  Dickin- 
son, 11  P.  F.  Smith,  405;  Anderson's  Appeal,  12  Casey,  476.] 

Election  in  the  case  of  j^arties  under  disabilities. — Where  an  in- 
fant is  bound  to  elect,  in  some  instances,  as  in  Streatfield  v.  Streat- 
field,  the  period  of  election  is  deferred  until  after  he  comes  of  age. 
See  Boughton  v.  Boughton,  2  Ves.  12;  Borv.  Bor,  3  Bro.  P.  C.  173, 
Toml.  Ed.  In  other  cases  there  has  been  a  reference  to  inquire 
what  would  be  most  beneficial  to  the  infant:  Chetivynd  v.  Fleetivood, 
1  Bro.  P.  C.  300,  Toml.  Ed. ;  2  S.  &  L.  266;  Goodwyn  v.  Goodivyn, 
1  Ves.  228;  Biglandv.  Huddlestone,  3  Bro.  C.  C.  285,  n.;  Ch^ettony. 
Harvard,  1  Swanst.  413;  Ehrington  v.  Ebrington,  5  Madd.  117;  Ash- 
burnham  v.  Ashburnham,  13  ^Jur.   1111;  Prole  v.  Soady,S  W.  K. 
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(V.-C.  S.)  181;  Brown  v.  Brown,  2  1j.  R.-Eq.  481;  and  see  Griggs 
V.  Gibson^  1  L.  R.  Eq.  685;  Bennett  v.  Houldsworth,  6  Ch.  P.  071; 
2  Seton,  983,  986,  4th  ed.  In  others  where  the  Court  had  suffi- 
cient materials  before  it  an  order  has  been  made  for  an 
[  *433]  infant  to  *  elect  without  a  reference  to  Chambers:  Blunt 
V.  Lack,  26  L.  J.  Ch.  148;  Lamb  v.  Lamb,  5  W.  R.  (V.-C. 
K.)  772;  2  Seton,  983,  986,  4th  ed. 

The  practice  as  to  election  by  married  women  in  the  Court  of 
Chancery  also  varies:  see  Mr.  Swanston's  note  to  Gretton  v.  Ha- 
ward,  1  Swanst.  418;  but  in  general  there  will  be  an  inquiry  what 
is  most  beneficial  for  them,  and  they  will  be  required  to  elect  within 
a  limited  time.  See  Pulteney  v.  Darlington,  7  Bro.  P.  C.  546,  547, 
Toml.  ed. ;  2  Ves.  jun.  560;  8  Ves.  885;  Vane  v.  Lord  Dungannon, 
2  S.  &L.  133;  Davis  v.  Page,  9  Ves.  350;  Cooper  v.  Cooper,  7  L. 
R.  Ho.  Lo.  53,  67,  79.  In  Wilson  v.  Lord  John  Toivnsend,  2  Ves. 
jun.  693,  Lord  Rosslyn,  although  he  admitted  that  to  be  the  general 
practice,  dismissed  the  bill  without  a  reference,  as.  the  married 
women  "had  manifestly  a  much  better  interest  than  the  testatrix 
intended."  See  also  Porsons  v.  Dunne,  2  Ves.  60,  Belt's  Suppl. 
276. 

A  married  woman  may  elect  so  as  to  affect  her  interest  in  real 
property;  and  where  she  has  once  so  elected,  though  without  deed 
acknowledged,  the  Court  can  order  a  conveyance  accordingly;  the 
ground  of  such  order  being  that  no  married  woman  shall  avail  her- 
self of  a  fraud.  Having  elected,  she  is  bound,  and  the  transaction 
will  be  enforced  against  the  heir:  Ardesoife\.  Bennet,  2  Dick.  463; 
Barroiv  v.  Barrow,  4  K.  &  J.  409;  Willoughby  v.  Middleton,  2  J.  & 
H.  844;  Sisson  v.  Giles,  11  AV.  R.  (V.-C.  S.)  558;  Sazill  v.  Savill, 
2  Coll.  721;  Anderson  v.  Abbott,  23  Beav.  457;  Smith  \.  Lucas,  18 
Ch.  D.  531;  Wilder  v.  Pigott,  22  Ch.  D.  268;  In  re  Quead's  Trusts, 
W.  N.  1885,  May  3,  99;  sed  vide  Campbell  v.  Ingilby,  21  Beav.  567, 
which  may  be  considered  as  contrary  to  the  current  of  authorities 
on  this  point.  Lord  Cottenham,  however,  was  of  opinion  in  the 
case  of  Frank  v.  Frank,  8  My.  &  Cr.  171,  that  a  feme  covert  was 
not  competent  during  the  coverture  to  elect  between  a  jointure 
made  to  her  after  her  marriage  and  her  dower  at  common  Jaw,  be- 
cause there  is  an  express  provision  in  the  Statute  of  Uses  (27  Hen. 
8,  c.  10),  that  her  election  shall  be  made  at  the  time  when  the 
right  is  claimed,  that  is  to  say,  after  her  husband's  death:  sec.  10. 
See  also  Anon.,  Dyer,  358,  b. 

Ordinarily  a  married  woman  cannot  elect  to  relinquish  a  rever- 
sionary chose  in  action :  Robinson  v.  Wheelwright,  6  De  G.  Mac.  & 
G.  535,  546;  Whittle  v.  Henning,  2  Ph.  781;  Williams  v.  Mayne,  1 
L  R.  Eq.  519,  overruling  Wall  v.  Wall,  15  Sim.  513.  But  see  now 
20  &  21  Vict.  c.  57  (Malins'  Act),  fully  noticed  in  the  note  to  Ryall 
V.  Rowles,  vol.  ii.  post. 

It  would  seem,  however,  that  upon  principle  a  married  woman, 
in  the  case  of  a  reversionary  interest  in  personalty,  equally  as  in 
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the  case  of  real  property  (at  *  any  rate  where  under  [*434] 
Malin^'  Act  (20  &  21  Vict.  c.  57),  she  has  power  to  dispose, 
in  manner  therein  mentioned,  of  such  reversionary  interest)  would 
not  be  allowed  to  avail  herself  of  a  fraud,  and  might  therefore  be 
held  to  have  made  her  election  even  when  such  reversionary  interest 
in  personalty  was  thereby  afPected:  Wilder  y.  Pigott,  22  Ch.  D.  263; 
see,  however,  Williams  v.  Mayne,  1  I.  R.  Eq.  519. 

And  it  seems  that  a  restraint  upon  anticipation  will  prevent  a 
case  of  election  from  arising  because  the  Court  cannot  give  com- 
pensation out  of  the  life  interest  of  a  married  woman  affected  by 
it,  to  persons  who  would  have  been  disappointed  by  her  election: 
Smith  V.  Lucas,  18  Ch.  D.  531;  Lire  Wheatley,  Smith  v.  Spence,  27 
Ch.  D.  606;  sedvidelnre  Vardo7i's  Trusts,  W.  N.  29th  Nov.  1884, 
p.  216. 

If  a  married  woman  becomes  of  unsound  mind  before  electing, 
though  not  found  so  by  inquisition,  the  Court  has  jurisdiction  to 
make  an  election  for  her  if  it  appears  to  be  for  her  benefit:  Jones 
V.  Lloyd,  18  L.  R.  Eq.  265;   Wilder  v.  Pigott,  22  Ch.  D.  263. 

Parties  disappointed  by  the  election  of  the  heir  to  take  against  a 
will  by  requiring  the  executors  to  complete  a  contract  for  an  estate 
entered  into  by  the  testator,  have  no  lien  on  the  estate  for  the  amount 
of  the  benefits  the  heir  has  taken  under  the  will,  but  after  his  death 
they  are  entitled  to  prove  against  his  estate  for  the  amount  which 
he  has  so  received:   Greenivood  v.  Penny,  12  Beav.  402. 

Death  of  person  to  elect  ivithout  electing.  ] — If  a  person  under  an 
obligation  to  elect  dies  without  having  done  so,  and  property  which 
he  takes  beneficially  under  the  will,  and  his  own  property  bequeath- 
ed to  strangers,  go  the  same  way;  if,  for  instance,  both  be  personal 
property  vesting  either  in  his  legatees,  or  in  the  case  of  the  intestacy 
of  such  person,  in  his  next  of  kin;  such  persons  would  be  entitled 
to  elect:   Fytche  v.  Fytche,  7  L.  R.  Eq.  490. 

And  each  of  the  next  of  kin  has  a  separate  right  of  election,  so 
that  neither  the  election  of  the  majority  nor  that  of  the  heir  or  ad- 
ministrator binds  the  others.     lb. 

Those  of  the  next  of  kin  who  elect  to  take  under  the  will,  will 
be  entitled  to  all  the  beneficial  interest  by  the  will  confeiTed  on  the 
intestate.     lb. 

But  any  of  the  next  of  kin  electing  to  take  against  the  will  must 
not  only  give  up  all  the  benefits  under  it,  but  is  iDound  to  bring  into 
account  the  interest  of  the  person  through  whom  he  claims.  See 
Fytche  v.  Fytche,  7  L.  R.  Eq.  494.  There  a  testator  made  various 
bequests  in  favour  of  his  wife,  including^  some  property 
*  to  which  she  was  entitled  in  her  own  right,  and  he  also  [  *435] 
gave  her  an  annuity  of  300Z.,  charged  on  specified  real  es- 
tate, in  lieu  of  dower  and  freebench.  The  wife  survived  her  hus- 
band, and  during  her  life  received  the  benefits  given  her  by  the 
will,  but  never  elected  whether  to  take  under  or  against  the  will, 
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and  died  intestate,  leaving  four  next  of  kin,  three  of  whom  elected 
to  take  under  the  will,  while  the  fourth,  who  was  her  administrator, 
elected  to  take  against  it.  It  was  held  by  Malins,  V.-C,  that  each 
of  the  next  of  kin  had  a  separate  right  of  election;  that  neither 
the  election  of  the  majority,  nor  one  being  also  heir  and  adminis- 
trator, bound  the  others;  that  the  next  of  kin  electing  to  take 
against  the  will,  was,  as  between  himself  and  the  others  taking  under 
the  will,  bound  to  bring  into  account  every  benefit  given  by  the 
will,  and  therefore  everything  ought  to  be  brought  into  account, 
which  the  widow  took  under  the  will,  including  the  300Z.  a  year. 
On  the  other  hand  credit  ought  to  be  given  to  the  administrator 
electing  to  take  against  the  will  for  one- fourth  of  the  dower  to 
which  the  widow  would  have  been  entitled,  and  in  lieu  of  which  the 
300Z.  annuity  was  bequeathed  to  her.  (See  also  Rodgersw.  Jones, 
3  Ch.  D.  688,  ante,  p.  407.) 

Where  a  person. dies  without  having  made  any  election  between 
his  own  property  (personalty  bequeathed  to  legatees),  and  real 
estate  which  he  took  under  the  will,  and  which  go  different  ways, 
viz.,  the  former  to  the  executors  and  the  latter  to  his  heir-at-law  or 
devisee,  there  can  be  no  election  on  the  part  either  of  the  executor 
on  the  one  hand,  or  the  heir-at-law  on  the  other  hand;  each  will 
retain  the  property  to  which  he  is  legally  entitled;  but  the  party 
taking  the  testator's  own  property,  i.  e.,  in  the  case  supposed,  the 
realty,  will  be  under  an  obligation  to  make  good  what  is  sufficient 
to  satisfy  the  disappointed  legatees,  and  the  amount  sufficient  for 
that  purpose  will  be  a  charge  on  the  real  estate:  Pickersgillv.  Rod- 
ger, 5  Ch.  D.  163,  175. 

Legacy  and  succession  duties.^ — It  may  be  here  mentioned  that 
under  the  Legacy  Duty  Acts  (36  Geo.  3.  c.  52,  and  45  Geo.  3,  c.  28), 
no  legacy  duty  is  payable  on  the  value  of  personal  estate  given  up 
by  one  legatee  to  another  person  uncer  the  doctrine  of  election;  but 
where  a  testator  devises  his  own  real  e'fetate  to  one  person,  and  be- 
queaths a  sum  of  money  belonging  to  such  person  to  a  third  party, 
legacy  duty  will  be  payable  on  such  sum  as  being  in  effect  payable 
out  of  or  charged  upon  the  testator's  real  estate:  Laurie  n.  Glutton, 
15  Beav.  131. 

It  seems,  however,  that  in  the  former  of  these  cases  succession 
duty  would  be  payable,  by  the  person  to  whom  the  per- 
[  *  436.  ]  sonal  *  estate  is  given  up,  as  upon  a  succession  derived  by 
him  from  the  testator,  within  the  terms  of  sect.  2  of  the 
Succession  Duty  Act  (16  &  17  Vict.  c.  51);  see  Hanson  on  Probate, 
Legacy,  and  Succession  Duties,  pp.  6,  8,  3rd  ed. ;  and  in  the  latter 
of  these  cases  the  devisee  of  the  real  estate  would,  after  the  legacy 
duty  has  been  paid  upon  the  sum  so  in  effect  charged  upon  the  de- 
vised estate,  be  entitled  to  a  corresponding  deduction  from  the  value 
of  his  succession:  Ih.  131. 
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[^Doctrine  of  Election  Restated. — The  principal  on  which  the 
doctrine  of  election  is  based,  is  that  a  donee  shall  not  be  allowed 
to  approbate  and  reprobate,  and  if  he  approbates  he  shall  do  all 
that  lies  in  his  power  to  conlirni  the  instrument  which  he  appro- 
bates. The  election  may  be  either  express  or  implied.  An  express 
election  is  where  there  has  been  a  condition  annexed  to  a  gift,  and 
compliance  with  which  is  distinctly  made  one  of  the  terms  upon 
which  gift  can  alone  be  enjoyed.  Thus,  if  a  testator  by  his  will 
directs  that  a  gift  be  given  to  A.  if  he  conveys  a  certain  tract  oi. 
land  to  B.,  which  land  is  the  property  of  A.  Now  A.  must  elect, 
and  if  he  refuses  to  convey  the  land  to  B.,  then  he  forfeits  the  gift 
made  to  him  by  the  testator.  Where  there  is  an  express  condition, 
a  non-compliance  causes  a  forfeiture.  An  illustration  of  an  implied 
election  is  where  a  testator  gives  money  or  land  to  A.,  and  then  by 
the  same  instrument  gives  something  which  is  A.'s  to  a  third  per- 
son. In  this  case  there  is  an  implied  duty  to  elect,  and  if  A.  re- 
fuses to  make  the  gift  to  the  third  person  as  directed  by  the  testa- 
tor, he  does  not  forfeit  the  gift  to  him,  but  is  compelled  to  give  up 
so  much  of  it  as  will  amount  to  compensation  for  the  disappoint- 
ment beneficiary.  The  distinction  between  these  two  classes  be- 
comes of  practical  importance  where  the  doctrine  of  election  is  at- 
tempted to  be  applied  to  the  case  of  void  devises.  The  doctrine  of 
election  applies  to  property  of  every  kind,  and  to  interests  of  every 
description,  and  it  does  not  make  any  difPerence  whether  the  donor 
does  or  does  not  know  that  he  has  no  right  to  dispose  of  the  prop- 
erty in  respect  of  which  the  election  has  been  made.  A  case  which 
is  sometimes  confounded  with  the  doctrine  of  election  is  where  a 
a  testator  makes  two  distinct  gifts  of  his  own  property,  one  benefi- 
cial and  the  other  onerous,  and  the  question  is  whether  the  done© 
is  entitled  to  elect  to  accept  the  first  and  disclaim  the  second.  The 
general  rule  in  such  cases  appears  to  be  that  the  two  legacies  or 
gifts  are  distinct  and  separate  and  the  beneficiary  may  take  one  and 
reject  the  other,  but  this  right  may  be  rebutted  by  anything  in  the 
will  which  shows  that  the  testator  did  not  intend  this  option  to 
exist.  If  there  is  a  single  and  individual  gift,  that  is  primd  facie 
evidence  that  the  gift  should  be  regarded  as  one.  Cases  arising 
under  this  class  are  wholly  distinct  from  the  doctrine  of  election. 

In  order  to  raise  an  election,  the  testator  must  dispose  of  his  own 
property  and  also  effect  to  dispose  of  that  which  is  not  his  own  if 
both  of  these  requisites  do  not  occur,  there  is  no  case  for  an  election, 
it  is  further  necessary  that  the  two-fold  gift  should  be  made  by  the 
same  instrument.  The  party  who  elects,  must  in  order  to  make  a 
valid  election,  have  adequate  information,  in  regard  to  the  value  of 
the  two  pieces  of  property  belween  which  he  is  to  choose,  and  the 
Court  will  assist  him  in  determining  their  respective  values.  An 
election  can  only  be  made  by  a  person  who  it  sui  juris  and  a  Court 
of  equity  will  oftentimes  elect  for  the  benefit  of  infants  and  femes 
covert 
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The  right  of  choice  which  the  donee  has  when  made,  binds  only 
himself  and  does  not  affect  the  interest  of  donees  in  remainder. 

The  doctrine  of  election  does  not  apply  to  creditors,  in  cases 
where  property  is  charged  by  will  with  debts,  because  the  creditors 
can  claim  the  beneiit  of  the  charges  and  yet  collect  their  debts  out  of 
the  other  assets.  An  election  may  be  made  by  some  silent  acquies- 
cence, or  some  decisive  act.  A  bare  acquiescence,  without  a  delib- 
erate and  intelligent  choice  made  under  a  full  and  free  knowledge 
of  all  the  circumstances,  and  of  the  party's  rights  will  not  be  deemed 
an  election.  The  doctrine  also  applies  to  the  exercise  of  powers  of 
appointment.] 


[  -^  437]  *ALEYN  v.  BELCHIER. 


July  mh,  1758. 

[reported    1     EDEN,    132.] 

[/Sf.'C.  Sugd.  on  Pow.  App.  Amh.  MSS.  Reg.  Lib.  A.  1757, /oZ.  432.] 

Fraud  upon  a  Power.] — Power  of  jointuring  executed  in  favour  of 
a  wife,  hut  with  an  agreement  that  the  wife  should  only  receive  a 
part  as  an  annuity  for  her  own  benefit^  and  that  the  residue 
should  be  applied  to  the  payment  of  the  husband's  debts:  held  a 
fraud  upon  the  power,  and  the  execution  set  aside,  except  so  far 
as  related  to  the  annuity ;  the  bill  containing  a  submission  to  pay 
it,  and  only  seeking  relief  against  the  other  objects  of  the  appoint- 
ment. 

The  Bev.  Thomas  Aleyn  being  seised  of  a  real  estate  in  Essex,  of 
the  yearly  value  of  540^.,  subject  to  a  mortgage  for  a  term  of  500 
years  to  Sir  Charles  Palmer  for  500 Z.,  and  having  a  nephew,  Ed- 
mund Aleyn,  and  two  brothers,  the  plaintiff,  Giles  Aleyn,  and  Wil- 
liam, who  was  a  defendant,  by  his  will,  bearing  date  the  28th  of 
May,  1740,  devised  the  same  to  Eyre  and  Bragg,  in  trust  by  sale  or 
mortgage  to  raise  money,  and  pay  his  debts  and  legacies,  and  to 
permit  his  wife  to  receive  the  rents  and  proJits  of  the  residue  for 
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her  life,  and  after  her  death  in  trust  to  convey  to  his  nephew  Ed- 
mund for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  proper  limitations  to  support  contingent  remainders, 
with  a  poiver  to  his  nephew  to  make  a  jointure  on  any  icoman  he 
should  then  after  marry ^  for  her  life,  in  bar  of  dower,  with  powers  to 
provide  for  younger  children,  and  to  make  leases,  with  remainder 
to  the  testator's  brother  Giles  for  life;  remainder  to  his  first  and 
other  sons  in  tail  male;  remainder  to  his  brother  William  for  life; 
remainder  to  his  first  and  other  sons  in  tail  male;  remain- 
der to  his  *own  right  heirs;  he  gave  his  brother,  the  plain-  [*  438  ] 
tiff,  an  annuity  of  30Z.  a  year  for  his  life,  to  be  paid  out  of 
his  estate,  to  be  increased  to  50^.  a  year  in  case  his  nephew  should 
survive  his,  the  testator's  wife. 

A  bill  was  filed  soon  after  the  testator's  death  by  the  widow,  and 
on  the  14th  of  February,  1749,  a  decree  made  to  establish  the  will, 
and  for  payment  of  debts  and  legacies  by  mortgage  or  sale  in  the 
usual  way.  The  master  reported,  there  was  due  for  debts  and  lega- 
cies 1510Z.  Is.  lOd,  which  he  approved  to  be  raised  by  mortgage. 
The  widow  died  in  April,  1750,  aud  Edmund  became  entitled  to  the 
possession  of  the  estate.  The  defendant,  William  Belchier,  having 
advanced  money  to  pay  off  the  incumbrances,  a  mortgage,  bearing 
date  the  26th  and  27th  of  June,  1750,  was  made  of  the  estate  to  him 
in  fee,  and  the  term  for  years  was  assigned  to  John  Belchier  in  trust 
for  W.  Belchier. 

Edmund  was  very  extravagant,  and  became  indebted  to  William 
Belchier  in  the  sum  of  1760Z. 

On  the  4th  of  June,  1750,  Edmund  married  the  defendant  Jane, 
who  was  a  low  woman  without  fortune,  and  no  provision  for  ber  was 
either  made  or  agreed  to  be  made;  but,  soon  after  the  marriage, 
by  articles  of  agreement,  bearing  date  the  1st  of  August,  1750,  and 
made  between  Edmund  Aleyn  and  his  wife  of  the  one  part,  and 
William  Belchier  of  the  other,  reciting  the  will  of  Thomas  Aleyn, 
giving  Edmund  a  power  of  jointuring,  and  that  he  and  Jane  were 
lately  married,  and  that  he  was  indebted  to  William  Belchier  in  the 
sum  of  1760Z.  besides  the  mortgage,  Edmund  Aleyn,  in  satisfaction 
and  discharge  of  the  said  sum  of  1760Z,,  and  in  consideration  of  the 
several  annuities  and  money  thereinafter  agreed  to  be  paid,  cove- 
nanted within  six  months  to  procure  an  effectual  conveyance  and 
settlement  to  be  made  by  the  trustees  in  Thomas  Aleyn's  will,  and 
immediately  after  such  settlement  should  be  made,  to  appoint  th*^ 
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whole  estate  to  his  wife  for  her  life,  in  case  she  should  survive  him, 
for  her  jointure;  and  that  he  and  his  wife,  as  soon  as  they  should 
become  respectively  seised  of  the  legal  estate  of  freehold, 
[  *  439  ]  *  would,  by  fine  and  conveyances,  convey  and  assure  all  the 
said  premises  by  the  said  will  devised  and  intended  to  be 
settled,  unto  and  to  the  use  of  William  Belchier,  his  heirs  and  as- 
signs, during  the  lives  of  Edmund  Aleyn  and  Jane  his  wife,  and  the 
longer  liver  of  them;  and  in  consideration  thereof,  William  Belchier 
covenanted  that,  in  case  the  said  settlement  should  be  perfected, 
whereby  the  estates  should  become  well  vested  in  him  and  his  heirs, 
for  the  lives  of  Edmund  and  Jane  his  wife,  and  the  longer  liver  of 
them,  to  pay  the  several  annuities  after  mentioned,  namely:  to  Jane 
Aleyn,  during  the  joint  lives  of  her  and  Edmund  her  husband,  60Z. 
a  year,  clear  of  all  deductions,  for  her  separate  use;  to  Edmund 
Aleyn,  for  his  life,  in  case  he  should  survive  Jane  his  wife,  60Z.  a 
year,  clear  of  all  deductions;  and  to  Jane,  in  case  she  should  sur- 
vive Edmund  her  husband,  for  her  life,  lOOZ.  a  year,  clear  of  all.  de- 
ductions; and  to  pay  to  John  Miles,  son  of  Jane  by  a  former  hus- 
band, 105Z.  at  the  age  of  twenty-one  years;  and  also  to  pay  Jane 
5Z.  yearly  towards  his  maintenance  and  education,  till  the  105Z. 
should  become  payable. 

The  estate  was  conveyed  by  lease  and  release  of  6th  and  7th  of 
August,  1750,  to  the  uses  of  Thomas  Aleyn's  will  pursuant  to  tho 
decree  ;  and  by  deed,  dated  8th  August,  1750,  reciting  the  convey- 
ance and  power  to  jointure,  Edmund  Aleyn,  in  consideration  of  the 
marriage,  and  in  order  to  make  a  provision  for  Jane,  his  wife,  ap- 
pointed the  whole  estate  to  Jane,  his  wife,  for  a  jointure,  subject  to 
the  payment  of  the  annuities  given  by  the  will  of  Thomas  Aleyn, 
and  of  the  mortgage  of  1516Z.  Is.  lOd  and  interest. 

On  the  10th  of  August,  1750,  Edmund  Aleyn  and  Jane,  his  wife, 
executed  a  deed,  by  which  Edmund  covenanted  with  George  Town- 
send,  that  he  and  his  wife  would  levy  a  fine  of  the  premises  to  Town- 
send  and  his  heirs,  for  and  during  the  lives  of  Edmund  and  his 
wife,  and  the  longer  liver  of  them,  in  trust  for  William  Belchier  and 

his  heirs,  which  was  levied  accordingly. 
[  *  440  ]       William  Belchier  took  possession  of  the  estate,  and  *  re- 
ceived the  rents  and  profits,  and  paid  the  plaintifP,  during 
Edmund's  life,  two  sums  of  25Z.  and  21Z.  5s.,  in  part  of  the  annuity 
he  was  entitled  to  under  Thomas  Aleyn's  will. 
Edmund  died  in  June  1755. 
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On  26th  November,  1756,  the  plaintiff  filed  the  present  bill  to 
redeem  the  estate,  on  payment  of  1516Z.  Is.  lOd.,  the  mortgage  money 
borrowed  under  the  decree,  and  to  be  let  into  the  possession  of  the 
estate;  for  an  account  of  the  rents  and  profits  from  the  death  of 
Edmund,  submitting  to  pay  Jane  lOOZ.  a  year  for  her  life,  and  to  have 
the  deeds  and  writings  of  the  estate  delivered  up. 

Jane  Aleyn  and  Willian  Belchier  admitted,  in  their  several 
answers,  the  facts  as  before  stated.  Jane  Aleyn  said,  that  the  settle- 
ment was  intended  to  make  a  reasonable  provision  for  her,  and  to 
save  Edmund  from  ruin;  and  that  if  Edmund  had  not  been  in  debt 
at  the  time  of  their  marriage,  he  would  have  settled  the  whole  estate 
on  her  for  her  jointure.  William  Belchier  said,  that  the  considera- 
tion of  the  settlement  and  conveyance  was  truly  and  bona  fide  ad- 
vanced, part  before  the  execution  of  the  settlement,  and  the  remain- 
der at  or  about  the  time  of  the  execution  of  the  settlement  and  con- 
veyance to  Townsend  ;  and  they  both  admitted  that  Edmund  was, 
at  the  time  of  the  settlement,  in  distressed  circumstances,  and  in 
want  of  money. 

Mr.  Perrot  and  Mr.  Ambler^  for  the  plaintiff: — This  is  an'  improper 
execution  of  the  power,  which  was  to. bar  dower,  by  giving  a  jointure; 
bat  even  supposing  it  well  executed,  the  fraud  will  vitiate  it.  The 
appointment  and  conveyance  were  a  deceit  upon  the  testator,  and  a 
fraud  upon  the  remainder-man.  The  power  given  to  the  nephew, 
who  was  only  tenant  for  life,  was  to  make  a  fair  jointure,  to  encour- 
age him  to  marry,  not  to  pay  his  debts.  The  remainder-man  was 
only  to  be  kept  out  of  the  estate  in  case  a  fair  and  honest  jointure 
were  made.  It  must  not  be  colourable,  and  for  other  purposes. 
This  was  an  artful  contrivance  of  Belchier  and  the  defendant  Jane: 
a  low,  mean  woman,  of  no  fortune.  There  is  no  settlement, 
nor  agreement  for  one,  at  the  time  of  the  marriage,  nor 
*  till  Belchier  put  it  into  Edmund's  head,  with  a  view  to  [  *  441  ] 
secure  his  own  debt  by  taking  an  absolute  interest  in  the 
estate  for  two  lives,  instead  of  a  mortgage  for  Edmund's  life  only. 
It  is  at  best  an  unreasonable  bargain.  The  articles  of  the  1st 
August  discover  the  whole  scheme.  Upon  the  face  of  them  it  appears 
it  was  not  the  intention  to  jointure,  but  to  pay  debts.  The  only 
jointure  averred  is  lOOZ  a  year;  Edmund  is  stripped  of  everything 
during  the  joint  lives  of  himself  and  his  wife;  only  60Z.  a-year  to  be 
paid  during  their  joint  lives,  and  that  to  the  separate  use  of  the 
wife.     Suppose  a  power  to  make  a  jointure  of  so  much  for  every 
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thousand  pounds  fortune:  it  has  been  repeatedly  held,  that  if  the 
husband  or  others  advance  a  sum  of  money,  colourably  to  authorise 
the  husband  to  settle  largely,  a  Court  of  Equity  will  set  aside  all 
above  the  proportion  of  the  real  value  of  the  fortune  (/).  So,  if 
a  father,  having  a  power  to  appoint  amongst  his  children,  bargains 
with  one  for  a  share,  equity  will  set  it  aside.  Though  it  may  be 
honest  in  Edmund  to  pay  his  debts,  it  must  be  done  with  his  own 
money;  this  is  a  method  of  doing  it  with  other  persons'  money,  con- 
trary to  the  intention  of  the  testator.  Even  admitting  the  estate 
had  been  fairly  and  bona  fide  appointed  as  a  jointure,  and  the  wife 
had  afterwards  parted  with  her  jointure,  or  part  of  it  to  pay  her 
husband's  debts,  it  would  have  been  good  to  bind  the  remainder- 
man; yet  in  this  case  the  whole  is  one  transaction,  a  collusion  be- 
tween the  husband  and  wife  and  Belchier.  The  cas^of  Lane  v. 
Page,  determined  by  Lord  Hardwicke,  is  precisely  in  point. 

The  Attorney-General,  Sir  Charles  Pratt,  and  the  Solicitor-Gen- 
eral, the  Hon.  Charles  Yorke,  for  the  defendant  Belchier;  Clark,  for 
the  jointress; — 

The  first  question  is,  as  to  the  extent  of  the  power  given  by  the 
will.  The  objection  that  the  power  is  only  to  bar  dower,  and  con- 
sequently can  only  comprehend  jointures  made  before  marriage,  is 
too  extensive,  as  it  will  comprehend  every  jointure,  though  made 
bona  fide.  The  devise  is  to  a  nephew,  having  no  estate  of  his 
own,  for  life,  without  impeachment  of  waste;  he  had  no 
[  *  442]  estate  to  *  which  dower  could  attach,  which  shows  that  the 
words  were  put  in  by  the  scrivener  currente  calamo. 

As  to  the  execution,  the  power  was  substantially  executed;  the 
husband  and  wife  agreed  to  sell  their  interest  to  Belchier.  If  an 
appointment  had  been  made  of  the  whole  estate,  and  the  wife  had 
afterwards  joined  with  the  husband  and  sold  her  interest,  it  would 
have  been  good  if  only  a  day  had  intervened.  This  is  the  same 
thing.  Suppose  the  wife  had  made  a  stand  after  the  power  was  exe- 
cuted, the  Court  would  not  have  compelled  her  to  levy  a  fine.  It 
was  in  her  power  to  do  it  or  not.  In  the  case  put,  of  a  father  ap- 
pointing to  a  child,  making  himself  a  partaker,  the  appointment 
would  only  be  avoided  as  against  other  children,  not  against  a  re- 
mainder-man. 

The  Lord  Keeper  Henley  (g). — The  question  is  whether  Edmund 

(/)  Lane  «.  Page,  Amb.  233;  Lord  Tyrconnel  v.  Duke  of  Ancaster,  Amb.  237. 
(g)  Afterwards  Lord  Chancellor  and  Earl  of  Northington. 
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Aleyn  has  properly  executed  the  power  as  a  jointure,  and  has  prop- 
erly conveyed  to  the  defendant,  Belchier,  or  whether  the  transaction 
is  void  in  to  to,  or  in  part.  I  am  inclined  to  think  the  power  was  not 
well  executed  in  point  of  law  (h).  It  ought  to  have  been  before  mar- 
riage. The  power  is  given  under  restrictions.  It  must  be  a  jointure 
in  bar  of  dower,  which  can  only  be  before  marriage.  Dower  is  not 
barrable  by  a  jointure  after  marriage.  But,  I  build  my  opinion  upon 
the  next  question. 

The  whole  transaction  is  an  agreement  between  the  husband  and 
wife.  No  point  is  better  established  than  that  a  person  having  a 
power  must  execute  it  bond  fide  for  the  end  designed,  otherwise  it  is 
corrupt  and  void.  The  power  here  was  intended  for  a  jointure,  not 
to  pay  the  husband's  debts.  The  motive  that  induced  Edmund  to 
execute  it  was  not  a  provision  for  his  wife.  This  case  is  not  distin- 
guishable from  the  cases  alluded  to,  nor  from  Lane  v.  Page.  If  a 
father  has  a  power  to  appoint  amongst  children,  and  agrees  with  one 
of  them,  for  a  sum  of  money,  to  appoint  to  him,  such  appointment 
would  be  void.  It  was  admitted  the  execution  would  be  void, 
but  it  was  said  to  be  only  so  amongst  the  children.  In  that  case 
the  money  is  to  go  to  the  children:  no  other  person  has 
any*  interest  in  it;  here  the  remainder-man  has  an  im-  [  *  443] 
mediate  right  to  the  estate  after  the  death  of  Edmund, 
if  there  is  no  appointment.  It  was  said  to  differ  from  the  case  of 
parent  and  children;  and  that,  if  the  husband  had  fairly  executed 
the  power,  the  wife  mi^ht  have  immediately  afterwards  joined  in  a 
fine  to  pay  his  debts.  The  reason  is  plain:  she  would  then  have  had 
a  first  interest,  and  the  husband  would  have  had  no  control  over  it; 
but  it  does  not  from  thence  follow  that  they  might  make  an  agree- 
ment to  divide  the  money  between  them.  It  cannot  be  supposed 
he  would  have  settled  the  whole  on  her  without  some  such  view. 
She  was'  of  no  family  and  had  no  fortune.  It  would  have  kept  the 
children,  if  they  had  any,  entirely  out  of  the  estate  till  her  death.  It  is 
like  the  case  put  of  parents  and  children;  and  I  think  Lane  v.  Page 
is  in  point,  and  ought  to  govern  my  decision  in  the  present  case. 

Declare  the  appointment  good  as  to  the  lOOZ.  only,  for  the  bene- 
fit of  Jane.  The  plaintiff  to  redeem,  on  payment  of  principal  and 
interest  of  the  mortgage  and  costs,  so  far  as  relates  to  the  mortgage. 
Account  of  rents  and  profits  from  the  death  of  Edmund;  and 
Belchier  to  pay  the  rest  of  the  costs. 

{h)  Sed  vide  2  Sugd.  Pow.  321.  ~ 
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Aleyn  v.  Belchier  was  decided  upon  the  well-established  principle 
that  a  person  having  a  limited  power,  must  execute  it  bo7id  fide  for 
the  end  designed,  otherwise  the  appointment,  though  unimpeachable 
at  law,  will  be  held  corrupt  and  void  in  equity;  for,  although  the 
Lord  Keeper  seemed  inclined  to  think,  that  the  power  was  not  well 
executed,  even  at  law,  he  founded  his  decision  expressly  upon  the 
ground  that  the  appointment  was  a  fraud  upon  the  donor  of  the 
power,  and  therefore  void  in  equity.  See  Topham  v.  The  Duke  of 
Portland,  31  Beav.  525;  1  De  G.  Jo.  &  Sm.  517;  S.  C,  nom.  Duke 
of  Portland  v.  Topham,  11  H.  L.  Ca.  32 ;  Topham  v,  Diike  of  Port- 
land, 5  L.  K  Ch.  App.  40;  D'Abbadie  v.  Bizoin,  5  I.  R.  Eq.  205. 
The  recent  case,  however,  of  In  re  HuisK's  Charity,  10  L.  R.  Eq.  5, 
seems  to  have  departed  from  the  doctrines  above  laid  down.  [A. 
power  in  the  connection  it  is  here  used  is  an  authority  which  enables 
a  person  to  dispose  of  an  interest  vested  in  him  or  in  some  third 
person:    Bispham's  Eq.  Sec.  256. 

If  the  donee  of  a  discretionary  power  acts  bond,  fide  and  with  his 
own  good  judgment  and  with  a  purpose  of  carrying  out  the  in- 
tention of  the  donor,  the  fact  that  he  promises  to  exercise  the  power 
in  a  certain  way  does  not  disqualify  him:  William's  Appeal,  23 
P.  F.  Smith,  249. 

Powers  must  be  executed  according  to  the  settlor's  intention  as 
indicated  bv  the  declaration  of  trust:  Guion  v.  Pickett,  42  Miss. 
77;  Kerr  v.  Verner,  66  Pa.  St.  326.] 

.The  principle,  somewhat  concisely  stated  by  the  Lord 
[  *444  ]  Keeper  in  Aleyn  v.  Belchier,  has  been  *  recently  more  fully 
and  forcibly  enunciated  in  the  House  of  Lords.  "The 
donee,  the  appointor  under  the  power,"  observes  Lord  Westbury,  C, 
"  must,  at  the  time  of  the  exercise  of  that  power,  and  for  any  pur- 
pose for  which  it  is  used,  act  with  good  faith* and  sincerity,  and  with 
an  entire  and  single  view  to  the  real  purpose  and  object  of  the 
power,  and  not  for  the  purpose  of  accomplishing  or  carrying  into  ef- 
fect any  bye  or  sinister  object  (I  mean  sinister  in  the  sense  of  its 
being  beyond  the  purpose  and  intent  of  the  power),  which  he 
may  desire  to  effect  in  the  exercise  of  the  power:  "  11  H.  L.  Ca.  54. 

Upon  the  same  grounds  as  the  decision  in  the  principal  case, 
where  a  man  has  a  power  to  make  a  jointure  under  restrictions,  os 
lOOZ.  a-year  for  every  lOOOZ.  of  the  wife's  portion,  and  he  has  him- 
self advanced  a  sum  of  money,  in  order  colourably  to  enable  him  to 
make  the  jointure  larger,  the  Court  will  reject  such  part  as  is  more 
than  proportionate  to  the  real  fortune:  Lane  v.  Page,  Amb.  234, 
per  Lord  Hardwicke;  Lord  Tyrconnel  \.  Duke  of  Ancaster,  Amh. 
237;  S.  C,  2  Ves.  500;  where  the  judgment  is  more  fully  reported ; 
and  see  Weir  v.  Chamley,  1  Ir.  Ch.  Rep.  295,  317. 

So  an  appointment  to  a  child  by  a  father  in  consideration  of  his 
wife  postponing  her  jointure  to  some  mortgages  which  he  proposed 
to  effect,  was  held  by  Sir  W.  Page  T^oo<i,V.-C.,  to  be  void:    Roivley 
V.  Roivley,  Kay,  242. 
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Upon  the  same  principle  also,  if  a  parent,  having  a  power  of  ap- 
pointment amongst  his  children,  appoints  to  one  or  more  of  them, 
to  the  exclusion  of  the  others,  upon  a  bargain  either  for  the  benefit 
of  a  stranger  or  for  his  oivn  advantage,  equity  will  relieve  against 
the  appointment  as  a  fraud  upon  the  power,  as  where  there  was  a 
secret  understanding  that  the  child  should  assign  a  part  of  the  fund 
to  a  stranger.  {Daubeny  v.  Cockburn,  1  Mer.  6*26;  In  re  Marsden'' s 
Trusts,  4  Drew.  594);  [If  the  trustees  exercise  tber  discretionary- 
powers  in  good  faith  and  without  fraud  or  collusion  the  Court 
cannot  review  or  control  their  discretion:  Eldredge  v.  Head,  106 
Mass.  582;  Snith  v.  Wildman,  37  Conn.  384;  Hawley  v  James, 
5  Paige,  485;  Morton  v.  Southgate,  28  Me.  41;  Mason  v.  Mason,  4 
Sandf.  623;  Pulpress  v.  Church,  48  Pa.  St.  204.  If  the  trustee  ex- 
ercised the  power  for  any  fraudulent  or  improper  purpose,  or 
causes  it  to  be  executed  in  an  illusory  or  collusive  manner  the 
court  will  interfere  and  give  a  lemedy  to  the  injured  parties  not  for 
the  purpose  of  controlling  the  trustees'  discretion  but  to  relieve  the 
parties  from  the  consequences  of  an  improper  exercise  of  that 
power:  Matter  of  Vanderbilt,  20  Hun.  (N.  Y.)  520;  Morcum  v. 
D'Oench,  2  Bennett,  Mo.  98,]  where  an  appointment  was  made  to 
one  of  the  children  in  consideration  of  her  having  agreed,  out  of 
part  of  the  sum  appointed,  to  pay  part  ta persons  not  objects  of  his 
power  (Hanley  v.  W iJermott,  9  I.  R  E.  35);  to  pay  her  father's 
debts  (Farmer  Y.  Martin,  2  Sim.  502;  and  see  Thompson  v.  Simp- 
son, 2  D.  &  W.  459;  8  Ir,  Eq.  Rep.  55,  59;  Askham  v.  Barker,  12 
Beav.  499;  Connolly  v.  M'Dermotf,  Beat.  601;  Sugd.  Prop.  513; 
Jackson  v.  Jackson,  Dru.  91;  7  C.  &  F.  977;  Carver  v.  Richards, 
27  Beav.  488;  1  De  G.  F.  &  Jo.  548) ;  or  where  the  appointment  is 
expressed  to  be  made  in  payment  of  a  debt:  Reid  v.  Reid,  25 
Beav.  469;  and  see  Beddoes  v.  Piigh,  26  Beav.  407,  411.  In  Arnold 
V.  Hardwick,  7  Sim.  343,  Sir  L.  ShadtceU,  V.-C,  even  held 
that  an  antecedent  bargain  between  a  father  and  two  of  *his  [  *  445  J 
children,  that  if  the  appointment  were  made  in  their 
favour  they  would  lend  the  fund  to  their  father,  would  vitiate  the 
appointment.  [Wherever  the  appointment  is  made  with  a  view  by 
the  trustee  to  his  obtaining  the  fund  it  is  a  fraud  on  his  power  of 
appointment:   Hill  on  Trustees,  867;  Bispham's  Eq.  Sec  256.] 

In  Duggan  v.  Duggan,  7  L.  R.  Ir.  152,  a  tenant  for  life  of  a  farm, 
with  power  of  appointment  among  h-rr  children,  made  an  agreement 
with  such  of  them  as  had  attained  a  full  age  to  appoint  the  fund 
to  them,  on  condition  that  they  would  purchase  her  life  interest  at 
a  valuation,  and  pay  her  the  purchase- money  out  of  the  fund  so 
appointed.  It  was  held  by  the  Court  of  Appeal,  affirming  the  de- 
cision of  Chatterfon,  V.  C,  reported  (5  L.  R.  Ir.  525),  that  the  ap- 
pointment was  bad,  as  its  primary  object  and  only  certain  effect  was 
to  confer  an  immediate  personal  benetit  upon  herself  alone,  even 
though,  pursuant  to  tlie  agreement,  she  applied  a  greater  part  of  the 
money  so  obtained  in  payment  of  the  debts  which  the  appointees 
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had  joined  her  in  securing,  and  which  had  been  contracted  by  her 
for  the  benefit  of  her  family  and  in  keeping  up  a  farm  where  they 
all  resided. 

An  appointment  to  a  child,  although  not  for  the  advantage  of  the 
appointor,  will  be  invalid,  if  it  be  not  made  bona  fide.  Thus,  in 
Salmon  v.  Gibbs  (3  De  G.  &  Sm.  343),  the  donee  of  a  power  of  ap- 
pointment among  his  children,  to  whom  it  was  given  in  default  of 
appointment,  had  only  two  daughters,  and  appointed  nearly  the 
whole  of  the  fund  to  one  of  them,  who  was  unmarried,  on  an  under- 
standing, but  without  any  positive  agreement,  that  the  appointee 
would  re-settle  one  moiety  of  it  on  trust  for  the  separate  use  of  the 
Other  daughter,  who  was  married,  exclusively  of  her  husband,  and 
after  her  death  on  trust  for  her  children.  A  re-settlement  was  ac- 
cordingly made  without  the  privity  of  the  married  daughter,  who 
did  not  hear  of  the  transaction  until  several  years  after.  It  was 
held  by  Sir  J.  L.  Knight- Bruce,  V.-C,  on  the  suit  of  her  husband, 
that  the  appointment  was  invalid,  and  a  settlement  was  directed  to 
be  made  of  his  wife's  share.  [The  courts  never  interfere  with  dis- 
cretionary powers  unless  they  are  abused :  Ames  v.  Scudder,  1 1  Mo. 
App.  168;  Cromie  v.  Bull,  81  Ky.  646;  or  controlled  except  good 
faith  is  absent:  Bacon  v.  Bacon,  55 .Vt.  243;  and  if  a  trustee  is  al- 
lowed to  exercise  his  best  judgment  his  powers  are  very  broad: 
Heard  v.  Sill,  26  Ga.  302;  Veazie  v.  Forsaith,  76  Me.  172.] 

And  an  appointment  by  will  to  an  object  of  the  power,  unobjec- 
tionable when  it  was  executed,  may  be  rendered  invalid  as  a  fraud 
on  the  power  by  the  appointee  entering  into  an  arrangement  with 
the  appointor  under  which  a  person  not  an  object  of  the  power  was 
to  take  an  interest  in  the  sum  appointed:  In  re  Kirwan's  Trusts,  25 
Ch.  D.  373. 

Moreover,  where  an  appointment  is  exercised  with  the  view  of 
defeating  the  object  of  the  power,  it  will  be  invalid,  although  the 
objectionable  arrangement  has  not  been  made  known  to  the  ap- 
pointee, if  the  appointment  was  made  by  the  appointor  relying 
upon  the  moral  influence  which  his  wishes,  when  made 
[*446]  known  to  *  the  appointee,  would  exercise  over  him,  in 
carrying  out  such  arrangement.  See  in  Be  Marsden's 
Trusts,  4  Drew.  594.  There  a  married  woman  having  power  to  ap- 
point a  fund  (of  which  she  received  the  income  for  her  life),  among 
her  children,  appointed  the  whole  fund  at  her  death  to  her  eldest 
daughter.  It  appeared  in  evidence  that  the  married  woman,  con- 
sidering that  her  husband  was  unjustly  excluded  from  any  interest 
under  the  bettlement,  intended  to  exercise  her  power  by  appointing 
the  whole  property  to  the  eldest  daughter,  upon  condition  that  upon 
attaining  her  majority  she  should  give  certain  interests  to  her  father; 
but  when  advised  that  such  an  appointment  would  on  the  face  of  it 
be  invalid,  she  exercised  her  power  by  giving  the  whole  of  the 
property  to  her  eldest  daughter  under  an  arrangement  with  her 
husband  that  on  her  death  the  daughter  should  be  informed  by  her 
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father  of  the  intention  with  which  the  appointment  was  made,  and 
so  be  induced  to  carry  out  the  intention.  Sir  R.  T.  Kindersley,  V.- 
C,  held  the  appointment  bad,  as  a  fraud  on  the  power.  "  In  some 
of  the  cases  which  have  been  cited,"  said  his  Honor,  "  there  has 
been  a  direct  bargain  between  the  donee  of  the  power  and  the  per- 
son in  whose  favour  it  is  exercised,  under  which  the  donee  of  the 
power  was  himself  to  derive  a  benefit;  and  certainly  there  has  been 
nothing  of  that  kind  in  this  case.  In  my  opinion,  however,  it  is 
not  necessary  that  the  appointee  should  be  privy  to  the  transaction, 
because  the  design  to  defeat  the  purpose  for  which  the  power  was 
created  will  stand  just  the  same,  whether  the  appointee  was  aware 
of  it  or  not;  and  the  case  of  Wellesley  v.  Mornington  (  2  K.  &  J. 
143)  shows  that  it  is  not  necessary,  in  order  to  bring  the  case  with- 
in the  scope  of  the  jurisdiction  on  which  this  Court  acts,  that  the 
appointee  should  be  aware  of  the  intentions  of  the  appointment,  or 
of  its  being  actually  made.  Neither  is  it  necessary  that  the  object 
should  be  the  personal  benefit  of  the  donee  of  the  power.  If  the 
design  of  the  donee  in  exercising  the  power  is  to  confer  a  benefit, 
not  upon  himself  actually,  but  upoii  some  other  person  not  being 
an  object  of  the  power,  that  motive  just  as  much  interferes  with  and 
defeats  the  purpose  for  which  the  trust  was  created,  as  if  it  had 
been  for  the  personal  benefit  of  the  donee  himself."  See  also  JRanA;- 
ing  V.  Barnes,  12  VV.  R.  (V.-C.  K.)  565;  Topham  v.  The  Duke  of 
Portland,  31  Beav.  525;  1  De  G.  Jo.  &  Sm.  517;  11  Ho.  Lo.  32, 
nom.  The  Duke  of  Portland  v.  Topham;  Topham  v.  Duke  of  Port- 
land^ 5  L.  R  Ch.  App.  40.  But  seeProbyw.  Landor,  28  Beav.  504. 
[The  donee  of  a  power  cannot  execute  it  for  any  pecuniary  gain  di- 
rectly or  indirectly  to  himself  nor  for  any  other  purpose  personal  to 
himself:  Hetzel  v.  Hetzel,  69  N.  Y.  1;  and  if  the  purposes  becomes 
unattainable  the  power  ceases:  Brown  v.  Meigs,  11  Hun.  (N.  Y.) 
203. 

A  distinction  is  made  between  the  motives  which  lead  to  the  exe- 
cution of  a  power  and  the  purpose  or  end  for  which  it  is  executed:" 
Perry  on  Trusts,  Sec.  511.] 

Although  questions  of  this  nature  generally  arise  upon 
a  *  fraudulent  arrangement  between  husband  and  wife,  or  [  *  447  ] 
between  parent  and  child,  the  interference  of  equity  is  by 
no  means  confined  to  cases  in  which  the  donee  and  object  of  the 
power  stand  in  that  relation  towards  each  other;  for  an  arrange- 
ment between  any  person  having  a  power,  even  although  he  may 
have  been  by  a  voluntary  deed  the  original  donor  of  the  power,  and 
any  of  the  objects  of  it,  in  fraud  of  the  original  intention  with 
which  the  power  was  created,  will  render  an  appointment  void  in 
equity.  Thus,  in  Lee  v.  Fernie,  1  Beav.  483,  A.  B.,  being  desirous 
of  settling  property  on  the  female  descendants  then  in  existence  of 
C.  D.,  by  a  voluntary  deed  reciting  this  desire,  and  that  certain 
persons  therein  named  were  the  only  descendants  then  living  of  C. 
D.,  settled  a  part  of  the  property  on  the  persons  so  named,  aud  re- 
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served  to  himself  a  power  of  appointing  the  remaining  part  of  the 
property  amongst  such  several  persons  before  named,  which,  in  de- 
fault of  appointment,  was  given  to  those  several  persons.  A.  B. 
afterwards  discovered  that  there  were  other  descendants  in  existence, 
of  C.  D.,  who  had  been  omitted,  and  to  remedy  the  omission,  he  ap- 
pointed a  part  of  the  fund  to  an  object  of  the  power,  upon  his  exe- 
cuting bonds  far  the  payment  to  the  persons  newly  discovered  of 
the  amount  when  received.  Lord  Langdale,  M.  B.,  held  that  the  ap- 
pointment was  void.  And  see  Topham  v.  The  Duke  of  Portland,  1 
De  G.  Jo.  &  Sm.  517. 

As  in  all  other  cases  imputing  fraud,  the  burden  of  proof  lies  on 
the  person  who  seeks  to  set  aside  an  appointment  as  fraudulent. 
Thus  in  Camj^hell  v.  Home,  1  Y.  &  C.  C.  C.  064,  where  a  lady  who 
had  a  life  interest  in  a  fund,  with  power  to  appoint  to  one  or  more 
of  her  children,  exclusively  of  the  others,  appointed  the  whole  to 
one  child,  who  had  attained  the  age  of  twenty-one,  and  assigned  her 
life  interest  to  such  child,  one  of  the  trustees  refused  to  join  in  the 
transfer  to  the  daughter.  Sir.  J.  L.  Knight- Bruce,  V.-C,  upon  a  bill 
being  filed  against  the  trustee  by  the  daughter,  held  that  he  was 
bound  to  join  in  the  transfer.  "  What  may  be  the  intention,"  said 
his  Honor,  "of  this  lady  in  regard  to  the  disposition  of  her  money, 
is  not  a  question  with  which  the  Court  has  to  deal.  If  it  can  even 
be  shown  that  this  deed  was  executed  from  improper  motives,  those 
who  are  interested  in  doing  so  can  apply  to  set  it  aside."  So  in 
Askham  v.  Barker,  17  Beav.  37,  a  tenant  for  life  had  the  power  of 
appointing  the  settled  property  amongst  such  of  his  children  as  he 
should  think  fit.  The  trustees  had  in  breach  of  trust  lent  him  part 
of  the  trust  moneys,  without  taking  any  security.  Afterwards  the 
tenant  for  life  appointed  to  his  daughters  the  money  so 
[*448]  lent,  and  500/.  in  exclusion  *  of  his  son.  Contempo- 
raneously the  daughters  exchanged  the  sum  so  appointed 
for  an  estate  of  the  father,  and  then  the  old  trustee  retired.  Sir  John 
Romilly,  M.  R.,  held  that  there  was  no  fraud  on  the  power,  as  the 
estate  was  worth  the  amount  given  in  exchange.  See  also  McQueen 
V.  Farquhar,  11  Ves.  407  ;  Green  v.  Pulsford,  2  Beav.  70  ;  Mills  v. 
Spear,  8  Ir.  Ch.  Rep.  304  ;  Pickles  v.  Pickles,  9  W.  R.  (V.-C.  K.), 
396;  lb.  (L.  J.)  763;  Pares  v.  Pares,  33  L.  J.  (N.  S.)  Ch.  215. 

Where  there  is  no  fraud,  equity  will  not  advert  to  the  circumstances 
of  anger  and  resentment,  under  which  it  may  be  alleged  that  an  ap- 
pointment has  been  made.  See  Vane  v.  Lxyrd  Dungannon,  2  S.  & 
L.  130,  where  Lord  Redesdale  said,  he  did  not  think  it  safe  to  ad- 
vert to  such  objections,  as  there  would  be  no  end  of  them,  if  they 
were  admitted  as  grounds  for  questioning  appointments,  since  in 
almost  all  these  cases,  where  there  has  been  an  inequality  in  the  ap- 
pointment, something  of  that  kind  has  existed.  See  also  Supple  v. 
Loivson,  Amb,  729. 

But  the  burden  of  proof  may  be  altered  by  circumstances.     Thus 
where  the  fair  inference  from  the  facts  is,  that  the  appointor  before 
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the  execution  of  an  appointment  intended  to  derive  to  himself  a 
benefit  therefrom,  the  burden  rests  on  those  who  support  the  trans- 
action to  show  that  the  intention  had  been  abandoned  at  the  time 
of  the  execution  of  the  deed:  Humphrey  v.  Oluer^  7  W.  R.  (L.  J. ) 
334;  28  L.  J.  (N.  S.)  Ch.  406. 

It  is,  however,  clear  that  where  an  appointment  has  been  set  aside 
by  reason  of  what  has  taken  place  between  the  donee  of  a  power 
and  an  appointee,  a  second  appointipent  by  the  same  donee  to  the 
same  appointee  cannot  be  sustained,  otherwise  than  by  clear  proof 
on  the  part  of  the  appointee  that  the  second  appointment  is  per- 
fectly free  from  the  original  taint  which  attached  to  the  first:  Topham 
V.  The  Duke  of  Portland,  5  L.  R.  Ch.  App.  40. 

And  the  same  rule  it  seems  is  applicable  to  all  cases,  whether  the 
fraudulent  appointment  has  been  set  aside  by  the  Court  or  revoked 
by  the  appointor:  Hutchins  \.  HutchinSj  101.  R.  E.  453,  457.  [At 
law  the  trustee  has  largely  the  power  of  an  absolute  owner:  Slevin 
V.  Brown,  32  Mo.  170;  Harrison  v.  Rowan,  4:  Wash.  C.  C.  C.  202. 

But  in  equity  the  cestui  que  trust  is  regarded  as  the  owner,  and 
the  trustee  must  perform  certain  duties  for  him,  neither  omitting  nor 
adding  anything,  and  any  particular  directions  are  given  they  must 
be  carried  on  without  any  discretion:  Wormley  u.  Id.,  8  Wheat  421; 
Beatty  v.  Clark,  20  Cal.  11. 

Trustees  may  receive  directions  and  instructions  from  the  Court 
if  they  are  in  doubt  as  to  course  which  they  should  pursue:  Tilling- 
hast  V.  Coggeshall,  7  R.  I.  383;  Loring  v.  Steinman,  1  Met.  207  ; 
Petition  of  Baptist  Church,  51  N.  H.  424;  Woodruffs.  Cook,  47  Barb. 
304;  Crosby  v.  Mason,  32  Conn.  482.] 

Where  the  donee  of  a  power  intends  to  appoint,  and  the  appointee 
intends  to  settle  the  property,  the  appointment  will  be  valid, 
although  the  appointee  by  a  deed  executed  soon  after,  or  even  by  the 
same  deed,  settles  the  property  upon  persons  within  the  marriage 
considerations  who  are  not  objects  of  the  power.  This  often  takes 
place  when  a  parent,  on  the  marriage  of  a  child,  makes  an  appoint- 
ment in  favour  of  the  child,  who  is  the  object  of  the  power,  and  the 
child,  either  by  the  same  or  a  subsequent  deed  settles  the  property 
upon  (amongst  others)  her  intended  husband  and 
*  the  children  of  the  marriage,  Who  are  not  objects  of  the  [  *  449  ] 
power  .  See  Routledge  v.  Dorril,  2  Ves.  jun.  357  ;  Lang- 
ston  V.  Blackmore,  Amb.  289;  West  v.  Berney,  1  Russ.  &  Mv.  431  ; 
White  V.  St.  Barbe,  1  V.  &  B.  399;  Wade  v.  Paget,  1  Bro.  C.  C.  363; 
Irivin  V.  Invin,  10  Ir.  Ch.  Rep.  29 ;  sed  vide  Trollope  v.  Roidledge  ; 

1  De  G.  &  Sm.  602;  Salmon  v.  Gibhs,  3  De  G.  &  Sm.  343;  In  re 
Gossefs  Settlement,  19  Beav.  529,  537;  Weight  v.  Gaff,  22  Beav.  207; 
FitzRoy  V.  The  Duke  of  Richmond,  27  Beav.  190;  Daniel  v.  Arkicright, 

2  H.  &  M.  95;  Cuninghame  v.  Anstruther,  2  L.  R.  Sco.  App.  223, 
234;  Roach  v.  Trood,  3  Ch.  D.  429. 

And  where,  after  an  appointment  made  by  a  father  to  his  daughter 
previous  to  marriage,  the  intended  husband  in  the  marriage  settle- 
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ment  gave  up  to  the  father  an  interest  in  the  sum  appointed,  to  which 
otherwise  he  (the  husband)  would  be  entitled,  by  his  marital  right, 
at  any  rate,  where  the  father  was  not,  on  making  it,  influenced  by 
what  the  husband  gave  up  to  him,  the  appointment  has  been  held 
not  to  be  thereby  invalidated.  See  Cooper  v.  Cooper,  5  L.  K.  Ch. 
App.  203.  There  hy  a  settlement  made  on  the  marriage  of  Mr. 
Thomas  Daniell  and  Mrs.  Daniell,  funds  were  settled  after  the  death 
of  the  survivor  of  them  in  trust  for  all  and  every  of  the  children 
of  the  marriage,  as  they  should  jointly  or  as  the  survivor  should 
appoint;  and  in  default  of  appointment,  in  trust  for  all  the  chil- 
dren in  equal  shares.  Upon  the  marriage,  in  1834,  of  Sophia,  one 
of  their  daughters,  then  under  age,  to  Captain  England,  Mr.  and 
Mrs.  Daniell  appointed  a  portion  of  the  funds  in  her  favour,  and 
Mr.  Daniell  executed  a  bond  for  payment  of  an  equal  sum  to  her 
trustees  in  or  before  1842,  with  interest  in  the  meantime.  Subse- 
quently a  settlement  was  executed,  the  trusts  of  which  were  to  pay 
the  income  of  the  trust  funds  to  Mr.  and  Mrs.  England  successively 
for  life;  after  the  deatti  of  the  survivor,  the  principal  to  go  among 
the  children  of  the  marriage;  and  the  ultimate  limitation  in  default 
of  children  of  the  marriage  was  "for  Mr.  Thomas  Daniell,  his  ex- 
ecutors, administrators,  and  assigns^  There  were  children  of  this 
marriage,  to  some  of  whom,  on  their  marriage,  appointments  had 
been  made  by  Mr.  and  Mrs.  England.  Upon  a  bill  being  filed  by 
the  second  husband  of  one  of  Mr.  and  Mrs.  Daniell's  daughters, 
praying,  amongst  other  things,  that  the  appointment  to  Mrs.  Eng- 
land might  be  declared  a  fraud  upon  the  power,  and  that  the  fund 
might  be  divided  as  in  default  of  appointment,  it  was  held  by  Lord 
Hatherly,  L.  C,  affirming  the  decision  of  Sir  W.  M.  James,  V.-C, 
(reported  8  L.  R.  Eq.  312),  that  the  appointment  to  Mrs. 
[  *  450  ]  England,  *  who  was  an  infant  at  the  time  of  her  mar- 
riage, was  not  corrupt  or  improper,  so  as  to  render  the 
appointment  invalid,  inasmuch  as  the  bargain  under  which  Mr. 
Thomas  Daniell  reserved  to  himself  an  ultimate  interest  in  the  ap- 
pointed fund,  was  a  bargain  between  himself  and  Mr.  England,  the 
intended  husband. 

In  Wicherley's  Case,  2  Eq.  Ca.  Abr.  391,  pt.  4;  Amb.  234,  n.,  a 
remainderman  filed  a  bill  for  relief  against  a  jointure  made  by  the 
tenant  for  life  on  his  death-bed,  in  consideration  of  and  previous  to 
marriage,  by  virtue  of  a  power  reserved  to  him;  but  Lord  Parser, 
assisted  by  Pratt,  C.  J.,  and  the  Master  of  the  Rolls,  refused  re- 
lief; although  the  tenant  for  life  had  asked  the  remainderman  to 
join  in  charging  the  estate  with  his  debts,  and  on  his  refusing  had 
said:  *'I  will  marry  and  execute  my  power,"  and  although  he  died 
eleven  days  after  his  marriage. 

And  it  has  been  recently  laid  down  that  the  good   sense  of  the 

rule  appears  to  be,  that  although  if  the  appointor,  either  directly 

or  indirectly,  obtain  any  exclusive  advantage  to  himself,  and  that  to 

obtain  this  advantage  is  the  object  and  the  reason  of  its  being  made, 
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then  tlie  appointment  is  bad,  nevertheless,  if  the  whole  transaction, 
taken  together,  shews  no  such  object,  but  only  shews  an  intention 
to  improve  the  subject  matter  of  the  appointment  for  the  benefit 
of  all  the  objects  of  the  power,  then  the  exercise  of  the  power  is 
not  fraudulent  or  void,  although  by  the  force  of  circumstances  such 
improvement  cannot  be  bestowed  on  the  property  which  is  the  sub- 
ject of  the  appointment  without  the  appointor  to  some  extent  par- 
ticipating therein.  See  In  re  Huish's  Charity,  10  L.  E.  Eq.  5, 
10.  There  the  tenant  for  life  of  real  estate,  under  a  marriage  set- 
tlement, had  a  power  of  appointing  the  estate  among  the  children 
of  the  marriage,  of  whom  there  were  four.  The  settlement  con- 
tained no  power  of  granting  building  leases.  An  appointment  was 
made  to  one  of  the  children  of  the  marriage,  and  subsequently  the 
appointor  and  appointee  joined  in  conveying  the  estate  to  trustees 
upon  trust  to  grant  building  leases,  and  subject  thereto  as  to  one- 
fourth  part  thereof  upon  trust  for  the  appointee,  and  as  to  the  re- 
maining three- fourths  upon  trusts  corresponding  with  those  of  the 
original  settlement.  It  was  held  by  Lord  Romilly,  M.  R.,  that 
although  the  object  of  the  appointment  was  to  enable  building 
leases  to  be  granted,  and  the  tenant  for  life  thereby  gained  an  ad- 
vantage to  himself,  yet  the  transaction  being  for  the  benefit  of  all 
the  objects  of  the  power,  was  valid,  and  that  a  willing  purchaser 
would  obtain  a  good  holding  title  thereunder.  See,  also,  MacQueen 
V.  Farquhar,  11  Ves.  467;  Cockcroft  v.  Sutcliffe,  25  L.  J.  (Ch.) 
313. 

*Where,  however,  th6  reason  of  an  appointment  being  made  [  *451] 
to  the  appointee  arises  from  a  previous  contract  by  him  with 
the  donee  of  the  power  to  settle  the  property  upon  persons  who  are  not 
objects  of  the  power,  not  being  within  the  consideration  of  marriage, 
on  the  marriage  of  the  appointee,  then  the  appointment  is  invalid,  as 
being  a  fraud  upon  the  power:  See  Birley  v.  Birley,  25  Beav.  299. 
There  a  parent  had  power  to  appoint  to  children  alone.  She  ap- 
pointed to  two  children  absolutely.  Next  year  the  appointees  set- 
tled the  property  on  children  and  grand-children  of  the  parent,  by 
deed  reciting  that  when  the  appointment  was  made,  it  was  under- 
stood between  the  appointor  and  appointees,  that  the  latter  should 
Consider  themselves  as  possessed  of  the  property  upon  the  trusts  of 
the  settlement.  It  was  held  by  Lord  Romilly,  M.  R.,  that  the  trans- 
action was  a  fraud  upon  the  power  and  wholly  void.  See  also 
Pryor  v.  Prijor,  32  L.  J.  (N.  S.)  Ch.  731;  33  L.  J.  (N.  S.)  Ch.44l; 
2  De  G.  J.  &  S.  205;  In  re  Turner's  Settled  Estates,  28  Ch.  D.  205. 
The  case  of  Tucker  v.  Tucker,  13  Price,  607,  must  be  considered  as 
overruled;  and  see  Cutten  v.  Sanger,  2  You.  &  J.  459. 

The  question  in  all  these  cases  is  this.  In  what  character  did  the 
appointee  take  the  property?  If  he  took  absolutely,  he  might  do 
with  it  as  he  pleased;  but  if  in  trust  for  the  donee  of  the  power, 
and  to  efiPect  that  which  it  was  not  within  the  authority  of  the  donee 
to  effect  undir  the  terms  of  the  power,  then  it  is  illegal,  and  amounts 
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to  nothing:  per  Sir  J.  Romilly^  M.  E.,  in  Birley  v.  Birley,  25  Beav. 
308. 

Where  trustees  improperly  pay  over  a  trust  fund  to  parties  taking 
it  under  a  fraudulent  execution  of  a  power,  they  will  be  compelled 
to  replace  such  fund.  See  Mackechnie  v.  Majoribanks,  39  L.  J.  Ch. 
604;  18  W.  K.  (V.-C.  J.)  993.  But  if  trustees  raise  captious  and 
untenable  objections  to  acting  upon  appointments,  they  may  not  be 
allowed  their  costs  (Campbell  v.  Home,  1  Y.  &  L.  C.  C.  664);  h 
fortiori  if  they  have  been  influenced  by  corrupt  or  improper  motives: 
King  v.  King,  1  De  G.  &  Jo.  671.  The  Court,  however,  will  sup- 
port trustees  in  exercising  the  same  jealousy  whi-ch  the  Court  itself 
is  in  the  habit  of  exercising  if  they  have  acted  bona  tide  and  not 
been  influenced  bv  any  corrupt  or  improper  motives:  King  v.  Kirig, 
1  De  G.  &  J.  663^  671. 

A  question  sometimes  arises,  whether  a  fraudulent  arrangement 
as  to  part  of  the  property  appointed  vitiates  the  appointment  in 
toto,  or  such  part  merely  to  which  the  fraud  extends.  [If  an  ap- 
pointment is  bad  in  part  it  is  generally  invalid  in  toto.  But  if  a 
good  appointment  has  been  made  in  favor  of  any  one  child  it  will 
not  be  invalid  owing  to  a  fraudulent  appointment  to  another,  pro- 
vided the  two  can  be  separated.] 

Where  a  fraudulent  appointment  has  been  made  in  pursuance  of 
a  power  of  jointuring,  the  wife,  in  whose  favour  the  power  is  exer- 
cised, being  the  sole  object  of  the  power,  it  appears  to  be 
[  *  452  ]  now  settled  that  the  appointment  *may  be  severed,  and 
held  good  to  the  extent  to  which  the  jointress  is  entitled, 
but  bad  with  reference  to  the  corrupt  and  improper  use  that  may 
be  made  of  the  surplus.  Lane  v.  Page,  Amb.  233;  Aleyn  v.  Bel- 
chier,  1  Eden,  138;  and  ante,  p.  422;  and  the  remarks  of  Sir  W. 
Page  Wood,  V.-C,  in  Rowley  v.  Rowley,  Kay,  259. 

W^here,  however,  the  power  is  to  appoint  to  several  objects,  an 
appointment  to  one  of  them,  fraudulent  in  part,  will  ordinarily  be 
set  aside  in  toto.  See  Daiibeny  v.  Cockburn,  1  Mer.  626,  where  this 
question  was  fully  considered.  In  that  case  there  was  a  voluntary 
settlement  of  personal  property,  in  trust  for  such  one  or  more  of 
his  children  as  the  settlor  should  appoint.  He  appointed  to  one 
child  exclusively,  upon  a  secret  understanding  that  she  should 
assign  a  part  of  the  fund  to  or  in  favour  of  a  stranger.  It  was 
contended,  upon  the  authority  pf  La7ie  v.  Page,  and  the  principal 
case,  that  the  appointment  was  only  void  as  to  the  part  of  the  fund 
agreed  by  the  daughter  to  be  assigned.  However,  Sir  W.  Grant, 
M.  E.,  held  the  appointment  void  in  toto.  ''Upon  principle,"  said 
his  Honor,  "I  do  not  see  how  any  part  of  a  fraudulent  agreement 
can  be  supported,  except  ichere  some  consideration  has  been  given 
that  cannot  be  restored;  and  it  has  consequently,  become  impossible 
to  rescind  the  transaction  in  toto,  and  to  replace  the  parties  in  the 
same  situation. 

"In  the  case  of  Lane  v.  Page,  the  subsequent  marriage  formed 
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Buch  a  consideration  on  the  part  of  the  wife.  In  the  case  of  Aleyn 
V.  Belchiei\  where  the  appointment  was  subsequent  to  the  marriage, 
it  can  hardly  be  said  to  have  been  decided  that  the  appointment  was 
good  in  any  part.  For  it  appears,  by  the  registrar's  book,  that  the 
bill  contained  a  submission  to  pay  the  annuity  to  the  wife,  and  only 
sought  relief  against  the  other  objects  of  the  appointment."  [It 
was  formerly  held  that  illusory  appointments  under  a  power  were 
void  in  equity,  *.  e.,  appointments  of  a  nominal  instead  of  a  sub- 
stantial share  to  one  of  the  members  of  a  class  where  power  was 
given  to  appoint  amongst  them  all.  This  doctrine  is  not  now  ap- 
proved: Adams  on  Equity,  Sec.  186;  Fonty  v.  Fonty,  1  Bail.  Eq. 
529;  Cowles  v.  Brown,  4  Cal.  477.] 

"In  ordinary  cases  of  fraud  the  whole  transaction  is  undone,  and 
the  parties  are  restored  to  their  original  situation.  [May  v.  Sey- 
mour, 17  Fla.  725;  Foy  v.  Haughton,  83  N.  C.  467;  Kesh  v  Allen- 
town  Bank,  12  Norris  (Pa.),  397;  Selden  v.  Myers,  20  How.  (U.  S.) 
506;  Jones  v.  Austin,  17  Ark.  498;  Laidla  v.  Loveless,  40  Ind.  211; 
Strong  V.  Linington,  8  Brad.  W.  436;  Byers  v.  Daugherty,  40  Ind. 
198.]  If  a  partially  valuable  consideration  has  been  given,  its  re- 
turn is  secured  as  the  condition  on  which  equity  relieves  against 
the  fraud.  But,  in  such  a  case  as  the  present,  the  appointment  of 
any  particular  proportion  to  any  particular  child,  is  a  purely  vol- 
untary act  on  the  part  of  the  parent;  and,  although  as  good,  if 
fairly  made,  as  if  the  consideration  were  valuable,  yet  what  is  there 
that  a  Court  can  treat  as  a  consideration,  which  must  be  restored  if 
a  fraudulent  appointment  be  set  aside,  or  as  incapable  of  restitu- 
tion, and,  therefore,  support  the  appointment,  so  far  as  it  is  for  the 
child's  benefit?  To  say  it  is  to  be  supported  to  that  extent,  would 
be  to  say  that  the  child  shall  have  the  full  benefit  of  the 
fraudulent  agreement.  .  .  Either,  then,  you  *  must  hold  [  *  453  ] 
that  a  child  giving  a  consideration  for  an  appointment  in 
its  favour,  is  guilty  of  no  fraud  on  the  power,  or  you  must  wholly 
set  aside  the  appointment  procured  by  the  fraud.  Now,  although 
the  father  in  proposing  such  a  bargain  is  much  more  to  blame  than 
the  child  in  acceding  to  it,  still  it  is  impossible  to  say  that  an  ap- 
pointment obtained  by  rneans  of  such  an  agreement,  is  fairly  ob- 
tained. It  is  a  frand  upon  the  other  objects  of  the  power,  who 
might  not,  and  in  all  probability  would  noi  have  been  excluded  but 
for  this  agreement.  It  is  more  particularly  a  fraud  upon  those  who 
are  entitled  in  default  of  appointment;  for  non  constat  that  the 
father  would  have  appointed  at  all,  if  the  child  had  not  agreed  to 
the  proposed  terms."     See  Beddoes  v.  Pugh,  26  Beav.  407,  412. 

The  distinction  taken  by  Sir  W.  Grant  seems  to  be  sound  in 
principle;  and  appointments  to  children,  in  part  fraudulent,  have 
ever  since,  notwithstanding  the  dicta  attributed  to  Lord  Hardivicke, 
in  Lane  v.  Page,  Amb.  235,  been  set  aside  in  toto.  See  Farmer  v. 
Martin,  2  Sim.  502;  Arnold  v.  Hardwicke,  7  Sim.  343-  and  see  Lee 
V.  Fernie,  1  Beav.  483. 
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The  general  rule,  however,  laid  down  in  Daubeny  v.  Cockburn,  (1 
Mer.  626),  that  where  an  appointment  is  made  for  a  bad  purpose 
the  bad  purpose  affects  the  whole  appointment,  does  not,  it  seems, 
apply  to  cases  in  which  the  evidence  enables  the  Court  to  distin- 
guish what  is  attributable  to  an  authorised  from  what  is  attribut- 
able to  an  unauthorised  purpose:  Topham  v.  The  Duke  of  Portlarid, 
1  De  G.  Jo.  &Sm.  517;  Carver  v.  Richards,  1  De  G.  F.  &  Jo.  548; 
Rankin  v.  Barnes,  12  W.  R.  (V.-C.  K.)  565;  and  see  Sadler  v.  Pratt, 
5  Sim.  632. 

So,  where  there  is  a  sum  of  money  to  be  appointed  among  chil- 
dren, although  an  appointment  to  one  child  may  be  void  on  account 
of  a  corrupt  agreement,  an  appointment  to  another  child,  although 
by  a  contemporaneous  deed,  if  it  can  be  severed  from  the  previous 
appointment,  so  as  not  to  form  part  of  the  same  transaction  will  be 
valid:  Rowley  v.  Rowley,  Kay,  242;  land  see  Han^ison  v.  Randall, 
9  Hare,  397. 

A  fraudulent  execution  of  a  power  will  be  set  aside  as  against  a 
purchaser  for  valuable  consideration,  with  notice  of  the  fraud  (Palmer 
V.  Wheeler,  2  Ball.  «&  B.  18;  Hall  v.  Montague,  8  L.  J.  Ch.  167);  or 
even  if  he  had  not  notice  of  the  frauf^,  if  he.  has  not  got  the  legal 
estate,  for  then  there  are  only  equities  to  deal  with ;  and,  as  ob- 
served by  Sir  W.  Grant,  M.  R.  "The  payment  of  a  money  consid- 
eration cannot  make  a  stranger  become  the  object  of  a  power 
created  in  favour  of  children;  he  can  only  claim  under  a 
[  *  454  ]  valid  appointment  executed  in  *  favour  of  some  or  one  of 
the  children :  "  Daubeny  v.  Cockburn,  1  Mer.  626,  638. 

But  a  purchaser  must,  it  seems,  have  actual  notice  of  a  fraud  upon 
a  power,  in  order  to  be  affected  by  it;  circumstances  which  may 
give  rise  to  mere  grounds  of  suspicion  or  probability  of  fraud  are 
not  sufficient.  Thus,  in  McQueen  v.  Farquhar,  11  Ves.  467,  where 
A.  was  tenant  for  life,  remainder  to  his  wife  for  life,  with  power  to 
appoint  to  one  or  more  of  his  children  by  her,  A.  entered  into  a 
contract  with  T.  for  the  sale*  of  the  estate  to  him,  and  afterwards 
appointed  (subject  to  the  life-interest  of  himself  and  his  wife)  the 
fee  simple  of  their  estate  to  E.,  the  eldest  son,  who  had  attained 
the  age  of  twenty-one:  and  then  A.  and  his  wife,  and  R.  their  son, 
conveyed  the  estate  to  T.  in  consideration  of  a  sum  of  money,  ex- 
pressed to  be  paid  to  all  of  them.  This  appearing  upon  an  ab- 
stract, an  objection  was  taken  to  the  title,  that  the  appointment  by 
A.  in  favour  of  his  son  R.  appeared  to  have  been  made  under  a  pre- 
vious agreement  between  them;  and  that  if  A.  derived  any  benefit 
from  that  agreement,  which  seemed  probable,  or  even  made  any  pre- 
vious stipulation  that  his  son  should  join  him  in  a  sale,  which  there 
appeared  the  strongest  reason  to  apprehend,  it  would  have  been  a 
fraudulent  execution  of  the  power.  Lord  Eldon,  however,  overruled 
the  objection.  "It  does  not  appear,"  said  his  Lordship,  "that  the 
estate  sold  for  less  than  its  value- — that  the  son  got  less  than  the  value  • 
of  his  reversionary  interest.  But  the  estate  becoming  his  absolutely 
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by  the  appointment,  he  by  an  instrument,  affected  by  nothing  but 
the  contents  of  it,  as  the  owner  of  the  reversion,  accedes  to  the  pur- 
chase, conveys  with  his  father  and  mother,  in  consideration  of 
8000^.,  and  the  parties  taking  the  conveyance  pay  the  money  to  the 
father,  the  mother,  and  the  son,  to  be  dealt  with  according  to  their 
respective  interests;  that  is,  according  to  their  rights  in  the  land; 
and,  though  the  contract  with  T.  was  only  to  substitute  money  for 
the  estate,  there  was  nothing  to  show  that  the  son  was  not  to  re- 
ceive a  due  proportion  of  the  money,  when  the  contract  was  after- 
wards executed  by  the  deed,  in  which  he  joins,  and,  with  his  father 
and  mother,  receives  all  the  money.  Upon  the  question,  therefore, 
whether  those  possibilities  and  probabilities  are  sufficiently  evi- 
denced by  anything  to  show  that  this  is  not  a  good  title,  my  opin- 
ion is,  that  it  is  a  good  title:  "  see  also  Cockroft  v.  Sutcliffe,  2  Jur. 
N.  S.  333,  25  L.  J.  Ch.  313;  LauHe  v.  Bankes,  4  K.  «&  J.  142. 

And  it  seems  that  the  Court  would  be  less  disposed  to  impeach 
an  appointment  as  fraudulent,  after  a  great  lapse  of  time,  and 
where  there  have  been  subsequent  dealings  with  the  funds, 
such,  for  *  instance,  as  subsequent  appointments  thereof  on  [  *  455  ] 
the  marriage  of  daughters  or  the  establishment  of  sons  in 
the  world:  Cooper  v.  Cooper,  5  L.  R.  Ch.  App.  203,  212,  213;  S.  C, 
8  L.  R.  Eq.  312. 

Where  there  is  an  arrangement  for  settling  the  interests  of  all 
the  branches  of  a  family,  in  fact  a  family  arrangement,  children 
may  contract  tvith  each  other  to  give  a  parent,  who  had  a  power  to 
distribute  property  among  them,  some  advantage,  which  the  parent, 
without  their  contract  with  each  other,  could  not  have.  Thus,  in 
Davis  V.  Uphill,  1  ^wanst.  130,  an  estate  being  limited,  under  her 
marriage  settlement,  to  A.  for  life,  with  remainder  to  her  chil- 
dren by  her  deceased  husband,  in  such  manner  as  she  should  ap- 
point, remainder,  in  default  of  appointment,  to  all  the  children  as 
tenants  in  common;  an  agreement  by  the  children,  that  on  her 
joining  in  suffering  a  recovery,  the  first  use  to  which  the  recovery 
should  enure,  should  be  to  A.  for  life,  ivithout  impeachment  of 
waste,  is  it  seems  valid  in  equity:  and  the  Court,  therefore,  re- 
fused to  continue  an  injunction  to  restrain  her  from  cutting  timber. 
See  also  i?/^odes  V.  Cook,  2  S.  &  S.  488;  Skelton  v.  Flanagan,  1  Ir. 
Eq.  Rep.  362. 

And  a  re-settlement  upon  persons  not  objects  of  the  power,  in 
pursuance  of  an  agreement  entered  into  before  the  execution  of  the 
power  with  the  only  object  thereof,  may  be  supported  upon  the 
ground  of  its  being  a  family  arrangement.  See  Wright  v.  Goff,  22 
Beav.  207. 

But  if  any  such  transaction  taken  as  a  whole  appears  not  to  be 
a  bona  fide  family  arrangement,  but  that  it  has  been  entered  into 
in  fraud  of  the  power,  for  the  purpose  of  giving  a  benefit  to  a  per- 
son who  was  by  the  donor  excluded  from  being  an  appointee,  or 
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from  deriving  any  advantage  from  the  exercise  of  the  power,  it  will 
be  held  wholly  void:  Agas.siz  v.  Squire,  18  Beav.  431. 

If  under  a  power  of  appointment  and  selection  among  children, 
an  appointment  be  made  upon  a  condition  to  be  performed  by  the 
appointee,  not  authorised  by  the  power,  the  appointment  will  be 
good,  but  the  condition  void:  Stroud  v.  Norman,  Kay,  313;  Re 
Lord  Sonde's  Will,  2  Sm.  &  Giff.  416;  Watt  v.  Creke,  3  Jur.  N. 
S.  56,  3  Sm.  and  Giff.  362,  and  see  Stuart  v.  Lord  Castlestuart,  8 
Ir.  Ch.  Rep.  408;  Roach  v.  Trood,  3  Ch.  D.  429. 

The  principle  laid  down  in  Aleyn  v.  Belchier,  viz.  that  a  power 
must  he  executed  bond  fide,  and  for  the  end  designed,  is  applicable 
also  to  another  class  of  cases  where  parents,  having  power  to  raise 
portions  oat  of  land  for  children,  and  even  to  fix  the  time  when 
they  are  to  be  raised,  will  not  bo  allowed  by  a  Court  of  Equity,  as 
personal  representatives  of  a  deceased  child,  to  derive  any 
[  *456  ]  advantage  from  an  appointment  made  *to  the  child  during 
infancy,  whilst  sickly  and  not  likely  to  live,  and  when 
not  in  want  of  a  portion,  as,  for  instance,  on  marriage,  especially  if 
the  sum  so  appointed  was  in  default  of  appointment  settled  on  the 
child  on  attaining  twenty-one  or  marriage  under  that  age.  Thus 
in  Hinchinhroke  v.  Seymour,  21  Ch.  D.  341,  as  stated  by  Jessel,  M. 
R.,  after  an  examination  of  the  record,  correcting  the  imperfect 
and  incorrect  report  in  1  Bro.  C.  C.  395,  it  appears  that  on  the 
marriage  of  Lord  Hinchinhroke  (afterwards  Earl  of  Sandwich)  to  a 
daughter  of  the  Earl  of  Halifax,  the  latter  settled  an  estate  on  him- 
self for  life,  .then  to  his  son-in-law  for  life,  and  in  the  events  which 
happened,  to  the  infant  defendant  Montague.  And  there  was  in 
the  settlement  a  power  by  deed  to  raise  10,000Z.  for  younger  chil- 
dren, but  in  default  of  appointment  there  was  a  limitation  (omitted 
in  Brown's  Report),  under  which,  in  default  of  appointment,  the 
10,000Z.  would  go  (in  the  events  which  happened)  to  a  daughter 
(the  only  younger  child  of  the  marriage)  upon  her  attaining  the 
age  of  twenty -one,  or  marrying  under  that  age,  with  a  provision  for 
her  maintenance  in  the  meantime.  [Wills  generally  contain  pro- 
visions for  raising  the  portions  for  the  children,  and  a  term  of  years 
is  usually  carved  out  of  the  estate  and  limited  to  trustees  to  secure 
the  payment  of  these  charges:  Hawley  v.  James,  5  Paige,  318;  2 
Spence's  Eq.  390.]  At  the  time  when  his  only  daughter  was  four- 
teen years  of  age.  and  (though  this  fact  is  omitted  in  Brown's  Re- 
port) was  well  known  to  be  in  a  state  of  consumption.  Lord 
Hinchinhroke  made  an  immediate  appointment  to  his  daughter. 
She  died  soon  afterwards,  and  her  father,  as  her  administrator,  tiled 
a  bill  against  the  trustees  to  have  the  10,000Z.  raised  for  his  own  use, 
but  Lord  Thurlow  dismissed  the  bill,  and  there  is  no  doubt  that  he 
did  so  on  the  ground  of  fraud  on  the  part  of  Lord  Hinchin broke. 
"We  have,"  says  Jessel,  M.  R.,  in  commenting  on  this  case  in  Henty 
V.  Wrey,  21  Ch.  D.  342  "a  girl  of  fourteen  in  consumption.  We 
have  a  provision  of  10,000Z.  made  for  her  to  which,  without  her  father 
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doing  anything,  she  would  have  been  entitled  on  her  marriage  or 
attaining  age,  with  maintenance  in  the  meanwhile,  and  we  have  her 
father  executing  an  appointment  by  which  this  sum,  chargeable  not 
on  his  family  estate,  but  on  an  estate  which,  subject  to  his  life  in- 
terest, belonged  to  another  family,  was  given  to  her  immecliately,  so 
as  to  be  raisable  immediately,  obviously  with  the  view  of  obtaining 
the  money  for  himself.  As  soon  as  she  dies  he  takes  out  letters  of 
administration  and  then  files  a  bill  to  raise  the  charge.  It  was  in- 
evitable under  these  circumstances  that  the  charge  should  be  treated 
as  created  in  fraud  of  the  power.  ...  It  was  quite  obvious 
what  the  motive  of  the  father  was.  It  could  not  have  been  for  the 
benefit  of  the  child,  because  she  was  provided  for  already. 
.  .  .  The  costs  ought  *to  have  followed  the  count.  No  [  *  457  ] 
doubt  the  explanation  of  the  bill  being  dismissed  without 
costs  i?,  that  it  was  a  family  suit,  and  no  costs  were  asked  for." 

It  was  evidently  Lord  EldoyVs  view  that  the  decision  of  Lord 
Thurlow  did  not  turn  upon  construction  or  rule  of  law,  but  on  fraud 
on  the  power:  W Queens.  Farquhar,  11  Ves.  467,  479;  The  Queens- 
berry  Case,  1  Bli.  339,  397.  See  also  Keily  v.  Keily,  5  Ir.  Eq.  Kep. 
442;  4  D.  &  W.  38;  2  Con.  &  Laws.  334,  per  Sugden,  L.  C. 

It  is  true  that  Sir  Anthony  Hart,  L.  C.  I.,  in  Edgeworth  v.  Edge- 
ivorth,  Beat.  328,  and  Sir  W.  Page  Wood,  V.-C,  in  Wellesley  v.  Earl 
of  Mornington,  2  K.  &  J.  143,  took  a  di  fiFerent  view.  And  this  prob- 
ably was  in  consequence  of  Lord  T/iwrZow's  judgment  in  Lord  Hinch- 
inbroke  v.  Seymour,  1  Bro.  C.  C.  395,  being  like  the  report  of  the  case, 
both  brief  and  inaccurate. 

In  his  judgment  in  Hinchinbroke  v.  Seymour,  1  Bro.  C.  C.  395, 
Lord  Thurlow  said: — "  The  meaning  of  a  charge  for  children  is  that 
it  shall  take  place  when  it  shall  be  wanted,  it  is  contrary  to  the  nature 
of  such  a  charge  to  have  it  raised  before  that  time.  And  although 
the  power  is,  in  this  case,  to  raise  it  when  the  parent  shall  think 
proper,  yet  that  is  only  to  enable  him  to  raise  it  in  his  own  life,  if  it 
should  be  necessary.  It  would  have  been  very  proper  so  to  do  upon 
the  daughter's  marriage,  or  for  several  other  purposes;  but  this  is 
against  the  nature  of  the  power." 

In  the  absence,  however,  of  fraud  on  the  part  of  the  appointor  if 
portions  charged  on  land,  be  vested  under  a  clear  power,  the  por- 
tions will  be  raisable  though  the  children  entitled  thereto  die  before 
they  want  them,  and  the  appointor  incidentally  derives  a  benefit  there- 
from as  their  administrator.  See  Henty  v.  Wrey,  21  Ch.  D.  332; 
[See  for  notes  to  this  case  Brett's  Leading  Cases  in  Modern  Equity 
(Text  Book  Series),  343,]  there  Sir  B.  P.  Wrey,  having  a  power  of 
charging  portions  for  younger  children  on  real  estate  under  a  settle- 
ment which  gave  him  in  the  clearest  terms  power  to  fix  the  ages  and 
times  at  which  the  portions  should  vest,  and  contained  noprovision 
for  raising  portions  in  default  of  appointment,  and  having  three 
daughters  aged  nine,  seven,  and  one,  appointed  by  deed, in  1828, 
10,()00Z.  (being  the  full  amount  he  was  entitled  to  charge)  for  the 
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portions  of  his  daughters,  to  be  a  vested  interest  in  the  three  daugh- 
ters respectively,  immediately  on  the  execution  of  the  deed,  the  por- 
tions to  be  paid  to  them  at  such  times  and  in  such  proportions  as  he 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  to  be 
paid  to  them,  share  and  share  alike,  at  twenty- one  or  marriage,  if  the 
same  age  or  time  should  happen  after  his  decease,  but  if  in  his  life- 
time, then  the  payment  to  be  postponed  till  after  his  death, 
[  *458]  unless  he  should  signify  his  *  consent  in  writing  to  their 
being  raised  and  paid  in  his  lifetime;  maintenance  at  4Z,  per 
cent,  to  be  raised  from  his  death;  and  the  deed  contained  a  power 
of  revocation.  In  1832  he  made  by  deed  a  similar  appointment  by 
way  of  confirmation  of  the  former,  the  portions  to  be  vested  imme- 
diately on  the  execution  of  the  deed.  One  daughter  married  and 
attained  twenty-one,  and  in  1851  Sir  B.  P.  Wrey  appointed  5000Z. 
(part  of  the  10,000Z.)  to  her.  The  other  two  died  infants  and  spin- 
sters, one  in  1836,  the  other  in  1845.  Sir  B.  P.  Wrey  assigned  to 
the  plaintiff  for  value  in  1875  the  5000Z.  appointed  to  the  two  de- 
ceased daughters,  and  after  his  death  the  plaintiff  brought  an  action 
to  have  it  raised.  It  was  held  by  the  Court  of  Appeal  (reversing  the 
decision  of  Sir  E.  Kay,  J.,  who  had  dismissed  the  action  as  against 
the  owners  of  the  settled  estate),  1st  that  where  the  donee  of  a  power 
of  charging  portions  on  real  estate  has  under  the  terms  of  the  power, 
clear  authority  to  fix  the  times  at  which  the  portions  shall  vest,  and 
appoints  a  portion  to  vest  immediately,  there  is  no  rule  of  law  which 
prohibits  its  being  raised  in  the  event  of  the  child  dying  under 
twenty-one  and  unmarried,  and  that  the  decision  could  not  be  sup- 
ported upon  the  ground  that  the  appointment,  so  far  as  it  made  the 
portions  vest  immediately,  was  not  within  the  power.  And  2ndly 
it  was  held  that  the  decision  could  not  be  supported  on  the  ground 
that  the  appointment,  so  far  as  it  made  the  portions  vest  immediately, 
was  a  fraud  on  the  power,  as  being  made  with  a  view  to  secure  a 
benefit  to  the  appointor,  for  that  having  regard  to  the  fact  that  if  the 
father  had  died  without  making  any  appointment,  the  children  would 
have  been  unprovided  for,  it  was  manifestly  for  the  benefit  of  the 
children  that  the  father  should  make  an  appointment,  and  that  as 
there  was  nothing  to  lead  to  the  conclusion  that  when  the  appoint- 
ments were  made  the  children  were  likely  to  die  young,  and  as  in 
the  event  of  the  early  death  of  the  appointor  the  children  might  have 
derived  a  benefit  from  the  absolute  vesting  of  their  portions,  there 
was  no  ground  for  attributing  to  him  an  intention  to  benefit  himself 
by  making  the  portions  vest  immediately,  and  the  Court  therefore 
came  to  the  conclusion  that  the  plaintiff  was  entitled  to  have  the 
5000Z.  raised.     See  also  Gee  v.  Gurney,  2  Coll.  486. 

In  the  case  of  Henty  v.  Wrey  it  will  be  observed  that  the  sums  ap- 
pointed to  the  children  who  died  were  vested  in  them  immediately  on 
the  appointment  being  made,  and  for  that  reason,  in  accordance  with 
the  old  authorities,  the  portions  were  held  raisable  because 
[  *  459  ]  they  were  vested,  although  the  persons  entitled  to  *  them 
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died  too  young  to  require  the  money:    See  Bartholomew  v.  Meredith, 

1  Vern.  276;  Earl  Ricers  v.  Earl  Derby,  2  Vern,  72;  Cowper  v. 
Scott,  3  P.  Wms.  119:  Remnant  v.  Hood,  2  De  G.  F.  &  J.  396; 
Davies  v,  Huguenin,  1  H.  &  M.  730. 

[Where  portions  are  efiPectually  charged  on  land,  the  trustees 
usually  take  a  power  of  selling  or  mortgaging  for  the  purpose  of 
raising  them  although  the  power  is  net  expressly  given  by  terms  of 
the  instrument:     Hill  on  Trustees,  366.] 

A  charge,  however,  on  land  in  favour  of  a  person  to  be  raised  and 
paid  at  a  particular  time,  will  not  vest  in  him  before  the  arrival  of 
that  time,  even  although  an  annual  sum  for  maintenance  or  interest 
in  the  meantime  was  to  be  paid,  and  in  cases  of  this  description  the 
charge  does  not  become  vested  before  it  becomes  raisable,  and  if  the 
person  entitled  to  the  charge  died  before  that  time  his  executor  or 
administrator  could  not  require  it  to  be  raised,  not  because  it  was 
not  wanted,  but  because  it  was  not  vested:  Lady  Poulet  v.  Lord 
Poulet,  1  Vern.  204;  Smith  v.  Smith,  2  Vern.  92;  Yates  v.  Phetti- 
place,  2  Vern.  416;   Warr  v.  Warr,  Prec.  Ch.  213;  Bruenv.  Bruen^ 

2  Vern.  439,  Prec.  Ch.  195;  Carter  v.  Bletsoe,  2  Vern.  617,  Prec  Ch. 
267;  Tournay  v.  Tournay,  Prec.  Ch.  290;  Duke  of  Chandos  v.  Tal- 
bot, 2  P.  Wms,  601 ;  Boycot  v.  Cotton,  1  Atk  552. 

The  judgment  of  Lord  Thurloiv,  in  Hinchinbroke  v.  Seymour,  from 
which  the  notion  arose  that  a  portion  charged  on  land  and  vested  is 
not  to  be  raised,  if  the  person  entitled  to  it  die  before  be  or  she 
want  it,  is  not  only  opposed  to  the  old  authorities,  but  is  distinctly 
overruled  by  Henty  v.  Wrey,  in  which  it  is  clearly  shown  that  the 
decision  of  the  case  (the  judgment  in  which  is  doubtless  incorrect) 
turned  not  upon  the  vesting  of  the  portions,  but  the  fraud  of  the 
appointor. 

Lord  Justice  Lindley,  in  his  judgment  in  Henty  v.  Wrey,  21  Ch. 
D.  359,  gives  the  following  clear  and  acurate  result  of  the  authori- 
ties on  this  subject.  "  1.  That  powers  to  appoint  portions  charged 
on  land  ought,  if  there  language  is  doubtful,  to  be  construed  so  as 
not  to  authorise  appointments  vesting  those  portions  in  the  ap- 
pointees before  they  want  them,  that  is  before  they  attain  twenty - 
one  or  (if  daughters)  marry.  2.  That  were  the  language  of  the 
power  is  clear  and  unambiguous,  effect  must  be  given  to  it.  3.  That 
where,  upon  the  true  construction  of  the  power  and  appointment, 
the  portion  has  not  vested  in  the  lifetime  of  the  appointee  the  por- 
tion is  not  raisable,  but  sinks  into  the  inheritance.  4.  That  where 
upon  the  construction  of  both  instruments  the  portion  has  vested  in 
the  appointee,  the  portion  is  raisable  even  though  the  appointee  dies 
under  twenty-one  or  (if  a  daughter)  unmarried.  5.  That  appoint- 
ments vesting  portions  in  children  of  tender  years  who  die  soon  after- 
wards are  looked  at  with  suspicion;  and  very  little  additional 
evidence  of  improper  motive  *  or  object  will  induce  the  [  *  460  ] 
Court  to  set  aside  the  appointment  or  treat  it  as  invalid,  but 
that  without  some  additional  evidence  the  Court  cannot  do  so." 
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An  appointment,  moreover,  to  an  infant  child  before  he  wants  it,  of 
a  sum  already  set  apart,  will  not  be  invalid,  merely  because  the  ap- 
pointor may,  in  the  event  of  the  child's  death,  derive  some  benefit 
from  it  to  the  disappointment  of  those  entitled  in  default  of  ap- 
pointment: Butcher  v.  Jackson,  14  Sim.  444;  Hamilton  v.  Kiinjcan, 
2  J.  &  L.  393;  Beere  v.  Hof mister,  23  Beav.  101;  Hemining  v.  Grif- 
fith, 2  Giff.  4Q3;  Knapp  v.  Knapp,  12  L.  R.  Eq.  238. 

A  fortiori  will  the  appointment  be  good  if  the  father  himself  can 
derive  no  benefit  from  it,  although  upon  the  death  of  a  child  the 
mother  takes  as  his  representative  to  the  exclusion  of  the  persons 
who  would  have  been  entitled  in  default  of  appointment.  Thus  in 
Fearon  v.  Deshrisay  (14  Beav.  641),  a  father  had  a  power  of  ap- 
pointing a  fund  amongst  his  children,  their  shares  to  vest  at  such 
ages  as  he  should  appoint,  and  if  he  made  no  appointment,  it  was 
to  vest  in  them  equally  at  twenty-one  or  marriage,  and  there  was  a 
gift  over,  if  there  should  be  no  child  entitled  under  the  trusts  or 
power:  on  the  birth  of  a  son,  the  father  executed  the  power  by  giv- 
ing the  whole  to  such  son,  but  afterwards  upon  an  expected  addi- 
tion to  his  family,  he,  being  in  a  weak  state  of  health,  revoked  the 
former  appointment  and  executed  the  power  in  favour  of  all  his 
children,  loho  should  he  living  at  his  death,  equally.  The  father  then 
died.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  appoint- 
ment was  good,  as  not  being  a  fraud  on  the  power,  and  that  upon 
the  death  of  one  of  the  children  the  mother  was  entitled  to  her  share 
as  administratrix. 

Although  it  would  doubtless  be  a  fraud  upon  the  trusts  if  trustees 
having  power  of  advancing  moneys  to  an  infant  under  powers  of 
maintenance  and  advancement,  laid  out  money,  for  instance,  in  the 
purchase  of  a  commission  in  the  army,  with  the  intention  that  the 
infant  should  by  sale  of  the  commission  obtain  the  money  for  other 
purposes,  that  will  not  be  the  case  where  the  advance  has  been 
bona  tide  made,  although  the  infant  is  soon  afterwards  obliged  to 
sell  his  commission  in  consequence  of  his  debts,  and  he  or  his  as- 
signees for  value,  if  without  notice  of  any  impropriety  in  the  sale, 
will  be  entitled  to  the  proceeds  thereof:  Lawrie  v.  Bankes,  4  K.  & 
J.  142. 

Where  a  father  has  power  to  appoint  and  divide  at  his  discretion 
among  his  children  a  fund  to  which  they  are  entitled  in  default  of 
appointment,  he  cannot  in  making  appointments  to  them  enter  into 
a  bargain  by  which  he  can  derive  any  benefit  in  the  resi- 
[*461]  due  of  the  trust  fund  which  may  *  remain  unappointed. 
See  Cuninghamv.  Anstruther,  2  L.  R.  Sc.  &  D.  223,  better  re- 
ported 2  Paters.  App.  2013.  There,  by  a  marriage  settlement  there  was 
a  power  to  divide  among  children  of  the  marriage,  funds  amounting  to 
60,000Z.,  and  failing  such  division  the  children  were  to  take  share  and 
share  alike  in  full  satisfaction  of  legitim.  There  were  three  daughter^, 
and  upon  the  marriage  of  two  of  them  5000Z.  was  appointed  to  each, 
and  subsequently  20,000Z.  was  appointed  to  the  third  unmarried 
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daughter,  and  upon  each  appointment  being  made  there  was  a 
declaration  by  the  appointee  that  the  appointment  was  in  full  satis- 
faction of  the  legitim  or  all  claims  that  might  be  open  to  her  under 
the  marriage  settlement.  Tha  father  of  the  appointees  having  sur- 
vived their  mother,  dealt  with  the  residue  of  the  fund  as  if  he  were 
absolutely  entitled  to  it.  It  was  held  by  the  House  of  the  Lord«, 
reversing  the  decision  of  the  Court  of  Session  in  Scotland,  that  the 
father  could  gain  no  benefit  to  himself  in  the  residue  of  the  trust 
fund  by  any  arrangement  with  the  appointees,  that  the  power  had 
been  rightly  exercised  so  far  as  regarded  the  quantity  appointed  to 
each  daughter,  and  that  the  residue  unappointed  was  equally  divis- 
ible among  the  three  sisters.  It  was  not  held  that  the  appoint- 
ments were  invalid  by  law,  although  it  might  have  been  suggested 
that  they  were  partly  made  in  consideration  of  the  releases  by  the 
appointees,  and  Lord  Westbunj  said  that,  "What  are  called  words 
of  release  amount  to  no  more  than  this — that  the  sum  appointed  to 
the  child  shall  be  taken  as  part  of  the  settlement  provision  in  which 
the  child  under  the  trust  settlement  had  an  interest." 

An  appointment  will  fail  entirely  if  the  donee  inseparably  attach 
to  a  gift  made  thereby  a  condition  not  authorised  by  the  power. 
Thus,  in  D^Ahbadie  v.  Bizoin,  5  Ir.  K.  Eq.  205,  A.  having  power  to 
appoint  certain  lands  among  her  children  in  such  shares  and  pro- 
portions as  she  pleased,  devised  part  thereof  to  a  trustee,  on  trust 
to  sell  and  lay  out  the  proceeds  in  the  purchase  of  freehold  pro- 
perty in  France,  and  to  convey  the  property,  if  purchased,  to  the 
testatrix's  second  son  in  fee,  provided  he  should  previously  decide 
to  reside  in  France,  but  if  he  decided  not  to  reside  in  France,  then 
she  decided  to  leave  the  property  so  purchased  to  another  of  her 
sons.  The  Court  said  that  on  the  face  of  the  will,  it  was  apparent 
that  the  devise  to  the  second  son  was  one  which  resulted  from  an 
intention  on  the  part  of  the  donee  of  the  power  to  induce  her  son 
to  reside  in  France,  by  giving  him  property  which  had  belonged  to 
another  person,  and  over  which  the  testatrix  had  only  a 
power  of  appointment.  The  testatrix  held  out  an  *  induce-  [  *  462  ] 
ment  to  her  son  to  reside  in  France:  that  was  an  indirect 
objeet,  not  warranted  by  the  power,  and  so  inseparably  connected 
with  the  devise  or  appointment  that  it  made  a  fail  entirely. 

A  tenant  for  life  may  clearly  release  a  power  to  appoint  amongst 
children  (West  v.  Berney,  1  Russ.  &  My.  434;  Horner  v.  Swann,  T. 
&  R.  430;  Smith  v.  Death,  5  Madd.  37i;  Bickley  v.  Guest,  1  Russ. 
&My.  446;  1  Bligh.  15;  Davies  v.  Huguenin,  1  H.  &  M.  730),  or 
may  covenant  with  a  mortgagee  of  his  life  interest  not  to  exercise 
a  power  of  charging  the  estate  with  portions  for  younger  children 
(Hurst  V.  Hurst,  16  Beav.  372,  and  see  Miles  v.  Knight,  17  L.  J. 
(N.  S. )  Ch.  458;  12  Jur.  666),  or  with  "creditors  to  make  a  certain 
appointment  by  will  in  favour  of  a  child  an  object  of  the  power: 
Coffin  V.  Cooper,  2  Dr.  &  Sm.  365;  Palmer  v.  Locke,  15  Ch.  D.  294, 
13  W.  R.  (V.-C.K)571. 
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But  no  effect  will  be  given  to  a  release  of  a  power  by  a  father,  so 
as  to  vest  property  in  himself,  which  was  intended  for  his  children; 
or  in  other  words,  a  power  given  for  a  particular  purpose  will  not  be 
allowed  by  a  fraudulent  circuity  to  be  exercised  for  a  different  pur- 
pose. Thus,  in  Cuninghame  v.  Thurlow,  1  Euss.  &  My.  436,  where 
a  fund  was  limited  to  a  father  for  life,  with  remainder  to  his  chil- 
dren, in  such  shares  as  he  should  appoint,  and  in  default  of  appoint- 
ment to  the  children  equally,  the  father  released  the  power  as  to  a 
portion  of  the  fund,  so  as  to  vest  a  share  of  it  in  himself  as  execu- 
tor of  a  deceased  son,  who,  in  default  of  appointment,  took  a  vested 
interest.  Sir  X.  Shadwell,  V.-C,  although  he  was  of  opinion  that 
the  power  was  extinguished  by  the  release,  nevertheless  decided 
that  the  Court  ought  not  to  give  effect  to  the  release,  so  far  as  it 
operated  to  vest  a  share  of  the  fund  in  the  father,  who  was  the 
donee  of  the  power. 

But  where  a  father  obtains  no  advantage  by  a  release  of  a  power 
to  mortgagees,  full  effect  will  be  given  to  the  release.  See  Smith 
V.  Houblon,  26  Beav.  482,  there  a  father  had  an  exclusive  power  of 
appointment  in  favour  of  his  children  over  a  fund,  which  in  default 
of  appointment  was  limited  to  them  equally,  and  as  representative 
of  a  deceased  son  he  was,  in  default  of  appointment,  beneficially 
entitled  to  one-thifd  of  the  fund.  The  father  released  the  power 
to  his  mortgagees.  A  bill  was  filed  by  the  mortgagees,  praying, 
amongst  other  things  for  a  declaration  that  the  deceased  son's 
share,  on  the  release  of  the  power,  became  vested  in  the  mortga- 
gees. Counsel  for  the  mortgagees  distinguished  the  case  from  Cun- 
ingham  v.  Thurlow,  inasniuch  as  there  the  donee  of  the  power,  by 
the  deed  releasing  it,  obtained  for  himself  a  personal  bene- 
[  *463  ]  fit,  to  which  *  he  would  not  otherwise  have  been  entitled; 
whereas  in  the  case  under  consideration,  the  release  was  to 
the  mortgagees,  as  against  whom  the  mortgagor  could  not  execute 
the  power  in  derogation  of  his  own  grant.  It  was  held  by  Sir  John 
Romilly,  M.  R.,  that  the  power  had  been  effectually  released,  and 
he  declared  the  rights  of  the  parties  consequent  thereon. 

If  the  consent  of  another  person  to  the  exercise  of  a  power  is  re- 
quisite, and  that  consent  is  obtained  by  misrepresentation,  the-  ap- 
pointment will  be  set  aside.  Thus,  in  Scroggs  v.  Scroggs,  Amb. 
Blunt's  ed.  272,  and  App.  812  (a  case  which  falls  entirely  within  the 
principle  of  Aleyn  v.  Belchier),  a  father  was  tenant  for  life,  with 
remainder  to  the  use  of  such  of  his  son  and  sons  as  he,  with  the 
consent  of  the  trustees,  or  the  survivor  of  them,  should  appoint,  and, 
in  default  of  appointment,  to  his  first  son  in  tail  male.  The  father, 
by  misrepresenting  his  eldest  son  to  the  surviving  trustee  as  extrav- 
agant and  undutiful,  prevailed  upon  him  to  consent  to  an  appoint- 
ment to  a  younger  son.  Ujfon  a  bill  being  filed  by  the  eldest  son, 
it  was  proved  that  the  son  was  dutiful  and  not  extravagant,  and  that 
the  father,  from  improper  motives,  had  misrepresented  him  to  the 
trustee.  The  appointment  was  set  aside  by  Lord  Hardwicke,  who 
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observed,  that  if  the  trustee  and  father  had  met  fairly,  and  without 
imposition,  and  considered  the  family  circumstances,  and  had  ex- 
ecuted the  power  for  such  reasons  as  biased  their  judgment,  the 
Court  would  not  interfere;  but  that,  upon  the  whole,  he  was  of 
opinion  that  it  was  a  power  accompanied  with  a  trust,  and  that  it 
was  executed  by  an  imposition  on  the  trustee,  who  was  designed  to 
be  a  check  on  the  father. 

It  seems  that  where  in  a  marriage  settlement  there  is  a  power  of 
revocation  and  new  appointment,  with  the  consent  of  the  trustees, 
it  will  be  presumed  that  it  was  the  intention  of  the  parties  that  such 
consent  was  only  to  be  given  for  the  benefit  of  the  objects  of  the 
settlement,  and  that  if  it  be  given  merely  for  the  purpose  of  putting 
money  into  the  hands  of  the  father,  the  revocation  and  new  appoint- 
ment will  be  considered  as  a  fraud  upon  the  power,  and  consequently 
void.  See  Eland  v.  Baker,  29  Beav.  137,  there  by  a  marriage  settle- 
ment, land  was  settled  by  the  father  of  the  lady  upon  the  wife  for 
life,  remainder  to  the  husband  for  life,  remainder  to  the  children  of 
the  marriage.  And  there  was  a  power  to  the  father  of  the  lady  and 
the  husband  and  wife,  with  the  consent  of  the  trustees 'in  writing, 
by  deed  absolutely  to  revoke  and  make  void  all  or  any  of  the  uses 
or  trusts  and  also  by  the  same  or  any  other  deed  to  limit  and 
declare  new  uses  and  trusts  in  substitution  for  those  *revok-  [  *  464  ] 
ed.  The  father  of  the  lady,  and  the  husband  and  wife, 
with  the  consent  of  the  trustees,  revoked  the  settlement  so  far  as 
was  necessary,  and  appointed  the  property  to  one  of  the  trustees  in 
fee  to  secure  a  sum  of  money  advanced  to  the  husband.  The  estate 
was  afterwards  sold  under  a  power  contained  in  the  mortgage  deed. 
It  was  held  by  Sir  John  Romilly,  M.  R.,  that  a  good  title  could  not 

be  made  under  it "  How,  "  said  his  Honor,  "  could  it 

be  said  that  this  is  a  fair  exercise  of  the  discretion  of  the  trustees 
in  favour  of  their  cestuis  que  trustent,  if  they  exercise  it  in  such  a 
manner  so  as  totally  to  defeat  the  whole  beneficial  interest  of  those 
persons  whom,  as  trustees,  they  are  bound  to  protect  ?  "  And  after 
observing  in  addition  to  this  upon  the  objection  that  the  mortgage 
was  to  one  of  the  trustees  who  became  thereby  pro  tanto  a  purchaser 
of  the  estate,  his  Honor  said  it  was  impossible  to  force  the  title 
upon  a  purchaser. 

Where  a  person  makes  an  appointment  which  is  afterwards  set 
aside  as  being  in  fraud  of  a  power,  the  question  is  undetermined 
whether  in  the  event  of  his  not  having  reserved  a  right  of  revocation 
and  new  appointment  he  can  again  exercise  his  power:  The  Duke 
of  Portland  v.  Topham,  11  Ho.  Lo.  Ca.  32. 

It  has  been  intimated  in  a  recent  case,  where  a  person  was  donee 
of  a  power  to  be  exercised  only  by  will,  in  favour  of  children,  that 
a  covenant  on  the  marriage  of  a  child  to  exercise  the  power  by  ap- 
pointing a  certain  share  in  favour  of  such  child,  may  be  illegal  and 
void — upon  the  ground  that  the  power  is  fiduciary,  to  be  exercised 
by  will  only;  so  that  up  to  the  last  moment  of  his  life,  the  donee 

517 


*  465  ALEYN  V.  BELCniER. 

was  to  have  the  power  of  dealing  with  the  fund  as  he  should  think 
it  his  duty  to.  deal  with  it,  having  regard  to  the  then  wants,  position, 
merits,  and  necessities  of  his  children:  per  Sir  W.  M.  James,  V.-C, 
in  Thacker  v.  Key,  8  L.  R.  Eq.  414,  415;  where,  however,  it  was  not 
necessary  to  decide  the  point.  In  the  subsequent  case  of  Biilteel  v. 
Pliunmer,  6  L.  R.  Ch.  App.  169,  Lord  Hatherley,  C,  said,  that  to 
hold  an  appointment  made  pursuant  to  such  a  covenant  "bad  as  a 
device,  would  be  to  strain  the  doctrine  as  to  improper  appointments 
too  far."     See  also,  Coffin  v.  Cooper,  2  Drew.  &  Sm.  365. 

Lord  Hatherley^ s  dictum  has  been  approved  of  and  followed  in 
Palmer  v.  Locke,  15  Ch.  D.  294,  there  a  father  who  had  a  limited 
power  of  appointment  over  a  fund  by  will  only,  among  his  children, 
made  a  will  by  which  he  appointed  a  sum  of  5000Z,  to  his  son  J. 
and  the  remainder  among  his  other  sons.     A  few  weeks  afterwards 

he  executed  a  bond  binding  himself  that  his  son  J.  should 
[  *465  ]   receive,  either  out  of  bis  *  own  property  or  out  of  the  fund 

subject  to  the  power,  the  sum  of  5000 Z.  at  the  least.  The 
father  died  without  revoking  his  will.  It  was  held  by  the  Court  of 
Appeal,  affirming  the  decision  of  Jessel,  M.  K,  that  the  appoint- 
ment was  valid. 

Illusory  appointments. — There  is  another  class  of  cases  to  be 
noticed,  in  which  Courts  of  equity  have  interposed,  upon  the  same 
principle,  but  not  with  the  same  beneficial  results  as  in  Aleyn  v. 
Belchier;  viz.  where  a  person  having  a  non-exclusive  power  of  ap- 
pointing property  amongst  a  class,  although  with  full  discretion  as 
to  the  amount  of  their  shares,  has  exercised  it  by  appointing  to  one 
or  more  of  the  objects  a  merely  nominal  share;  such  an  appoint- 
ment, although  valid  at  law,  would,  if  executed  previous  to  the  pass- 
ing of  1  Will.  4,  c.  46,  be  set  aside  as  illusory,  not  being  exercised 
bona  fide  for  the  end  designed  by  the  donor.  [See  note  number  8.] 
To  illustrate  the  doctrine  of  illusory  appointments,  suppose  A.  had 
a  power  to  distribute  100,000?.  amongst  a  class  in  such  shares  and 
proportions  as  he  should  appoint,  and  he  gave  one  of  the  class  five 
shillings  only,  that  would  be  at  law  a  good  execution  of  the  power: 
Morgan  v.  Surman,  1  Taunt.  289.  But  such  an  appointment,  or  an 
appointment  of  ten  guineas,  or  of  any  sum  merely  nominal,  taking 
into  consideration  the  amount  to  be  distributed,  and  the  number  of 
persons  amongst  whom  it  was  distributable,  would,  if  executed 
previous  to  the  passing  of  1  Will.  4,  c.  46,  be  held  void  inequity  as 
illusory.  It  would,  indeed,  be  perfectly  competent  to  the  donee  of 
a  power  to  make  a  very  unequal  distribution  of  the  fund,  provided 
that  the  inequality  was  not  so  great  as  to  lay  the  appointment  open 
to  the  objection  of  its  being  merely  nominal  and  illusory,  and,  con- 
sequently a  fraud  upon  the  donor  of  the  power,  who,  it  would  be 
presumed,  intended  that  each  of  the  objects  of  the  power  should 
take  a  substantial  share.  Amongst  the  earlier  cases  on  this  subject, 
see  Gibson  v.  Kinven,  1  Vern.  66;  Wall  v.  Thurborne,  1  Vern.  855, 
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414,  and  Cragrave  v.  Perrost  there  cited;  Astry  v.  Astry,  Prec.  Ch. 
256;  Maddison  v.  Andrew,  1  Ves.  57;  Coleman  v.  Seymour,  1  Ves. 
211;  Vanderzee  v.  Adorn,  4  Ves.  771;  Spencer  v.  Spencer,  5  Ves. 
362. 

The  doctrine  applied  to  appointments  of  real  as  well  as  of  personal 
estate:  Pocklington  v.  Bayne,  1  Bro.  C.  C.  450. 

Much  litigation  arose  in  consequence  of  the  great  difficulty  of 
deciding  what  was  a  substantial,  and  not  merely  an  illusory  share; 
and  great  dissatisfaction  with  the  doctrine  was  expressed  by  the 
most  eminent  judges,  who  endeavored,  in  many  cases,  to  narrow  it. 
See  Wilson  Y.,Piggott,  2  Ves.  jun.  351;  Butcher  \.  Butcher, 
9  Ves.  382;  1  *  V.  &.  B.  79;  Bax  v.  Whitbread,  16  Ves.  [*466] 
15;  Mocatta  v.  Lousada,  12  Ves  123;  Duke  v.  Sylvester, 
12  Ves.  126. 

If  a  share  not  illusory  came  to  one  of  the  objects  in  default  of 
appointment,  it  would  be  considered  as  an  appointment,  and  no 
question  of  allusion  would  arise:   TVilson  v.  Piggott,2  Ves.  jun.  351. 

An  appointment  therefore,  to  some  only  of  the  objects  of  a  power 
which  did  not  authorise  an  exclusive  appointment,  might  be  ren- 
dered valid,  by  the  partial  failure  of  the  appointment  in  consequence 
of  its  being,  to  the  extent  to  which  it  failed,  a  fraud  upon  the 
power:  Banking  v.  Barnes,  33  L.  J.  Ch.  539;  12  W.  K.  (V.-C.K.) 
565. 

So  if,  under  a  non-exclusive  power  to  appoint  amongst  all  of  a 
class,  a  part  was  well  appointed  to  some,  by  one  instrument,  leaving* 
a  share  not  illusory,  un appointed,  which  was  afterwards  appointed 
by  a  separate  instrument,  so  as  entirely  to  exclude  others,  the  last 
appointment  only  would  be  void:  Wilson  v.  Piggott,  2  Ves.  jun. 
355;   Young  v.  Lord  Waterpark,  13  Sim.  199. 

But  if  it  were  set  aside  a  sufficient  fund  might  be  set  free  to  go 
to  the  other  objects,  or  in  default  of  appointment,  and  therefore 
none  of  them  would  be  excluded:  lb. 

Where,  however,  under  such  a .  power  successive  appointments 
were  made  by  the  same  instrument,  as  for  instance  a  will,  if  they 
exhausted  the  whole  of  the  fund,  without  providing  for  some  of  the 
objects  of  the  power,  the  whole  of  the  appointments  would  be  in- 
valid, and  not  merely  the  last,  even  if  it  were  in  the  shape  of  a  re- 
siduary gift:  Bulteel  v.  Pluinmer,  6  L.  R.  Ch.  App.  160,  overruling 
S.  a,  8  L.  R.  Eq.  585. 

It  may  be  here  mentioned  that  in  order  to  prevent  the  improper 
use  of  the  large  powers  intrusted  to  a  tenant' for  life  under  the 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  it  was  thereby  en- 
acted that  "a  tenant  for  life  shall,  in  exercising  any  power  under 
this  Act,  have  regard  to  the  interests  of  all  parties  entitled  under 
the  settlement,  and  shall,  in  relation  to  the  exercise  thereof  by  him, 
be  deemed  to  be  in  the  position  and  to  have  the  duties  and  liabili- 
ties of  a  trustee  for  those  parties:"  sect.  53.  Under  this  section 
it  seems  a  tenant  for  life  will  not  be  restrained  from  selling  merely 
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on  speculative  evidence  adduced  by  the  remainderman  of  the  pros- 
pective vahie  of  the  estate  {Thomas  y.  Williams,  24  Ch.  D.  558); 
but  if  he  attempted  to  sell  the  property  infinitely  below  its  value  he 
would  be  restrained  from  doing  so  ( Wheelright  v.  Walker,  23  Ch. 
D.  752,  762),  or  otherwise  than  by  public  auction  without  commu- 
nicating to  the  remainderman  any  offer  made:  S.  C,  W.  N.  1883, 

p.  154. 
[  *  467  ]  ^Formerly,  an  illusory  appointment  might  be  justified, 
and  equity  would  not  give  relief  against  it  when  misbe- 
haviour was  shown  in  the  child  to  whom  such  illusory  share  was 
given  (Maddison  v.  Andrew,  1  Ves.  57);  but  this .  doctrine  was 
overruled  in  Kemp  v.  Kemp,  5  Ves.  855;  1  V.  &  B.  97. 

Where,  however,  gross  inequality  was  accounted  for  by  the  situa- 
tion of  the  children,  and  was  humane  and  wise  and  discreet,  the 
Court  would  not  call  it  illusory:  Boyle  v.  The  Bishop  of  Peterbor- 
ough, 1  Ves.  jun.  310,  per  Lord  Thurlow.  Thus,  an  appointment 
of  a  very  small  share  to  a  son,  who  was  an  uncertificated  bankrupt, 
would  not  be  looked  upon  as  illusory:  Bax  v.  Whithread,  16  Ves. 
15.  So,  if  a  parent  had  made  a  provision  for  a  child,  an  appoint- 
ment of  a  very  small  share  to  that  child  would  not  beheld  illusory: 
Bristowe  v.  Ward,  2  Ves.  jun.  336;  Smith  v.  Lord  Camelford,  2  Ves. 
jun.  698;  Long  v.  Long,  5  Ves.  445;  Spencer  \.  Spencer,  b  Yes.  367. 
The  provision,  it  seems,  must  have  been  made  by  tlie  donee  of  the 
power  (Mocatta  v.  Lousada,  12  Ves.  123);  though  Lord  Alvanley 
thought  that  the  same  result  would  follow  if  the  provision  was 
made  aliunde:  Vanderzee  v.  Adorn,  4  Ves.  785;  and  see  16  Ves.  25; 
Lysaght  v.  Royse,  2  S.  &  L.  151,  and  1  V.  &  B.  97.  It  is  clear, 
however,  that  a  provision  moving  from  the  donor  of  the  power 
would  not  be  sufficient:  Kemp  v.  Kemp,  5  Ves.  861. 

The  interference  of  Courts  of  equity,  in  cases  of  illusory  appoint- 
ments, was  so  unsatisfactory  in  its  results,  that  the  Legislature  at 
length  interfered,  and  rendered  appointments  under  non  exclusive 
powers  valid,  provided  all  the  objects  of  the  power  took  under  the 
exercise  thereof,  or  in  default  of  appointment,  a  share,  however 
small  it  might  be.  See  the  Illusory  Appointments  Act  (1  Will.  4, 
c.  46),  passed  June  16,  1830,  by  which  it  was  enacted  that  no  ap- 
pointment, which  from  and  after  the  passing  of  the  Act  should  be 
made,  in  exercise  of  any  power  or  authority  to  appoint  any  prop- 
erty, real  or  personal,  amongst  several  objecJts,  should  be  invalid, 
or  impeached  in  equity,  on  the  ground  that  an  unsubstantial,  illus- 
ory, or  nominal  share  only  should  be  thereby  appointed  to  or  left 
unappointed  to  devolve  upon  any  one  or  more  of  the  objects  of  such 
power;  but  that  every  such  appointmeut  should  be  valid  and  effec- 
tual in  equity,  as  well  as  at. law,  notwithstanding  that  any  one  or 
more  of  the  objects  should  not  thereunder,  or  in  default  of  such  ap- 
pointment take  more  than  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to  such  power:  provided  that  noth- 
ing in  the  Act  contained  should  prejudice  or  affect  any  provision 
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in  any  deed,  will,  or  other  instrument  creating  any  such 
power  as  *aforesaid,  which  should  declare  the  amount  of  [  *468  ] 
the  share  or  shares  from  which  no  object  of  the  power 
should  be  excluded;  and  provided  also,  that  nothing  in  the  Act 
contained  should  be  construed,  deemed  or  taken  at  law  or  in  equity 
to  give  any  other  validity,  force,  or  effect  to  any  appointment  than 
such  appointment  would  have  had  if  a  substantial  share  of  the 
property  afiPected  by  the  power  had  been  thereby  appointed  to  or 
left  unappointed  to  devolve  upon  any  object  of  such  power.  See 
III  re  Stones^  Estate,  3  I.  R.  Eq.  62  i,  and  the  very  interesting  re- 
marks of  Sir  Geo.  Jessel,  M.  R.,  in  Gainsford  v.  Dunn,  17  L.  R. 
Eq.  405. 

Lord  St.  Leonards  has  observed,  with  reference  to  this  Act,  that, 
where  it  is  intended  that  a  party  shall  have  power  to  divide  a  fund 
among  several  objects  in  substantial  proportions,  according  to  his 
discretion,  but  shall  not  be  at  liberty  to  give  a  merely  nominal  share 
to  any,  the  smallest  sum  which  the  person  creating  the  power  should 
,  wish  each  of  the  objects  in  any  events  to  have,  should  be  named, 
and  it  should  be  declared  that  the  donee  of  the  power  shall  not  be 
at  liberty  to  appoint  a  less  sum  to  any  of  the  objects:  1  Pow.  545. 

Where,  moreover,  there  is  a  gift  of  legacies  by  the  donee  of  a 
non- exclusive  power  to  certain  objects  of  the  power,  and  a  gift  of 
the  residue  of  his  real  and  personal  property,  including  that  over 
which  he  had  the  power  of  appointment,  to  the  other  objects  of  the 
power,  the  legacies  will  be  chargeable  rateably  upon  the  residuary 
property  not  included,  and  that  included  within  the  power,  and  if 
the  legacies  thus  became  entitled  even  to  a  merely  nominal  sum 
apiece,  out  of  the  property  included  in  the  power,  they  would  not 
be  able  to  invalidate  the  exercise  of  the  power,  upon  the  ground 
that  some  of  the  objects  of  the  power  had  taken  nothing  under  the 
appointment.  See  Gainsford  v.  Dujin,  17  L.  R.  Eq.  405,  see  also 
Bench  v.  Biles,  4  Madd.  187;  Greville  v.  Browne,  7  Ho.  Lo.  Ca. 
689 ;  Francis  v.  Clemow,  Kay,  435 ;  Gyett  v.  Williams,  2  J.  &  H.  429. 

The  statute  as  to  illusory  appointments  (1  Will.  4,  c.  46)  has  a 
retrospective  operation  on  any  power  of  appointment  in  esse  at  the 
time  of  the  passing  of  the  Act,  but  executed  afterwards  (Reid  v. 
Reid,  25  Beav.  469,  480) :  it  does  not,  however,  make  valid  an  ap- 
pointment which  previous  to  the  Act  would  have  been  invalid,  in 
consequence  of  the  exclusion  of  certain  objects  of  a  power,  not  au- 
thorising an  exclusive  appointment:  Minchin  v.  Minchin,  3  Ir.  Ch. 
Rep.  167. 

It  has  been  recently  held  by  Sir  G.  Jessel,  M.  R.,  disapproving  of 
a  dictum  in  Minchin  v.  Minchin  (3  Ir.  Ch.  Rep.  167),  that  an  ap- 
pointment since  the  Illusory  Appointments  Act,  11  Geo.  4 
&  *1  Will.  4,  c.  46)  under  a  non  exclusive  power  of  an  [  *469] 
entire  fund  unto  and  amongst  the  objects  "and  the  sur- 
vivors and  survivor  of  them,  and  if  only  one  should  survive,  then 
unto  that  one"  is  valid;  In  re  Capron's  Trusts,  10  Ch.  D.  484. 
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The  reason  for  the  remarkable  alteration  of  the  law  by  the  Illu- 
sory Appointments  Act  insisting  upon  a  share,  however  small  be- 
ing given  to  every  one  of  the  objects  of  the  power,  has  been  said 
by  one  learned  judge  (Lord  Hatherley)  to  have  been  that  the  inten- 
tion of  the  donee  of  the  power  to  all  the  objects  would  be  assured. 
See  Bulteel  v.  Plummer,  6  L.  R.  Ch.  App.  162. 

The  consequence,  however,  according  to  another  learned  judge 
(Sir  G.  Jessel,  M.K)  has  been  this,  that  where  the  power  is  non- 
exclusive, if  the  appointor  forgets  to  appoint  a  shilling  or  even  a 
farthing,  to  every  object  of  the  power,  the  appointment  is  bad  be- 
cause some  one  is  left  out,  and  his  Lordship  suggests  that  the  rea- 
sonable mode  of  altering  the  law  would  have  been  to  make  every 
power  of  appointment  exclusive,  unless  the  author  of  the  settle- 
ment had  pointed  out  the  minimum  share,  which  every  object  was 
to  get:  Gainsford  v.  Dunn,  17  L.  R.  Eq.  407. 

This  suggestion  has  been  acted  upon  bv  the  Legislature  in  a  re- 
cent Statute,  37  &  38  Vict.  c.  37  (passed  30th  July,  1874),  entitled 
An  Act  to  Alter  and  Amend  the  Law  as  to  Appointments  under 
Powers  not  Exclusive,  whereby,  after  recitiug  that  by  deeds,  wills, 
and  other  instruments,  powers  are  frequently  given  to  appoint  real 
and  personal  property  amongst  several  objects  in  such  manner  that 
no  one  of  the  objects  of  the  power  can  be  excluded,  or  some  one  or  more 
of  the  objects  of  the  power  cannot  be  excluded,  by  the  donee  of  the 
power  from  a  share  of  such  property,  but  without  requiring  a  substan- 
tial share  of  such  property  to  be  given  to  each  object  of  the  power  who 
cannot  be  excluded;  and  that  instruments  intended  to  operate  as  ex- 
ecutions of  such  powers  are  frequently  invalid  in  consequence  of 
the  donee  of  the  power  appointing  in  favour  of  some  one  or  more 
of  the  objects  of  the  power  to  the  exclusion  of  the  other  or  others  or 
some  other  or  others  of  such  objects;  and  that  it  was  expedient  to 
amend  the  law  so  as  to  prevent  such  intended  appointments  fail- 
ing; it  is  enacted  that  no  appointment,  which  from  and  after  the 
passing  of  the  Act  should  be  made  in  exercise  of  any  power  to 
appoint  any  property  real  or  personal  amongst  several  objects,  should 
be  invalid  at  law  or  in  equity  on  the  ground  that  any  object  of  such 
power  had  been  altogether  excluded,  but  every  such  appoint- 
ment should  be  valid  and  efPectual,  notwithstanding  that 
[  *  470  ]  any  one  or  more  of  the  objects  should  not  *  thereby  or 
in  default  of  appointment  take  a  share  or  shares  of  the 
property  subject  to  such  power  (sect.  1).  And  there  is  a  proviso 
that  nothing  in  the  Act  contained  should  prejudice  or  affect  any 
provision  in  any  deed,  will,  or  other  instrument  creating  any  power, 
which  should  declare  the  amount  or  the  share  or  shares  from  which 
no  object  of  the  power  should  be  excluded,  or  some  one  or  more 
object  or  objects  of  the  power  should  not  be  excluded  (sect.  2). 

[Doctrine  of  Fraud  upon  a  Poiver  Restated. — Trustees  may  have  a 
special  power  conferred  upon  them  in  the  shape  of  a  power  of  ap- 
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pointment,  that  is,  a  power  to  be  exercised  as  they  in  their  own  dis- 
cretion think  best.  This  power,-  "in  all  cases  must  be  construed  ac- 
cording to  the  intention  of  the  party  creating  it,  if  such  intention 
is  compatible  with  the  rules  of  law,  and  such  intention  must  be  de- 
termined from  the  instrument."     Perry  on  Trust,  Sec.  473. 

The  donee  of  the  discretionary  power  must  act  bond  fide  and  if 
he  makes  the  appointment  with  a  view  of  obtaining  the  fund  it  is  a 
fraud  on  his  power.  The  fact  that  the  promises  to  exercise  the 
power  in  a  certain  way  is  not  a  fraud  and  does  not  disqualify  him: 
Williams'  Appeal,  23  P.  F.  Smith,  249;  further,  the  courts  will  not 
infer  that  an  appointment  is  a  fraud  upon  a  power  unless  there  are 
such  cogent  facts  that  it  cannot  reasonably  come  to  any  other  con- 
clusion. If  the  power  is  not  exercised  in  good  faith  and  for  the 
purpose  for  which  it  was  created,  its  exercise  equity  will  deem  to  be 
fraudulent  and  will  set  it  aside  upon  bill  filed  by  any  party  in  in- 
terest. The  same  rule  applies  to  appointments  made  through  un- 
due influence  over  the  appointee,  or  with  an  expectation  of  the  death 
of  the  appointee  and  a  succession  to  his  estate;  or  to  any  case  in 
which  the  motive  of  the  appointor  is  to  acquire  any  direct  or  indi- 
rect benefit  for  himself. 

The  appointment  will  also  be  considered  as  fraudulent  if  it 
made  for  the  benefit  of  a  stranger  and  not  for  the  object  of  the 
power. 

If  a  discretionary  legal  power  is  given  to  a  man  and  his  as- 
signs, the  assigns  or  any  one  claiming  under  them  by  operation 
of  law  may  execute  the  power:  Montague  v.  Davis,  14  Allen, 
369;  but  if  the  power  has  been  confided  to  the  man  himself  it  can- 
not be  claimed  by  his  assigns  or  anyone  else.  It  is  also  to  be  ob- 
served that  whatever  powers  a  trustee  may  possess,  if  the  trust  is 
before  the  court,  and  a  decree  has  been  made  the  powers  of  the 
trustees  are  thenceforth  so  far  changed  that  they  must  have  the 
sanction  of  the  court  for  all  their  acts  (Perry,  Sec.  474). 

The  creation  of  trusts  in  the  form  of  powers  occur  where  no 
positive  direction  is  given  that  the  trustee  shall  hold  for  the  par- 
ties interested,  but  he  is  authorized  to  give  them  an  interest  if  he 
sees  fit.] 
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[^471]  ^ COUNTESS  OF  STRATHMORE^.  BOWES. 


Marc/i  2nd  &  3rd  1789. 

[reported    1    VES.    JUN.    22.] 

\_S.  C.  on  the  first  hearing,  2  Bro.  C.  C.  345;  2  Cox  28,  affirmed,  appeal 
6  Bro.  P.  a  427,  Toml.  ed] 

Fraud  on  Marital  Rights.] — A  woman,  pending  a  treaty  of  mar- 
riage with  A.,  settled  all  her  property  to  her  separate  use,  with  hts 
approbation;  a  few  days  after,  B.,  by  stratagem,  induced  her  to 
marry  him,  the  day  after  she  first  thought  of  it :  B.  had  no  notice 
of  the  settlement.  The  settlement  was  established,  and  a  deed  of 
revocation  obtained  by  duress  set  aside. 

The  burthens,  to  which  a  husband  is  liable,  are  a  consideration  for 
his  marital  rights,  upon  w'hich,  therefore,  fraud  may  be  committed. 

Conveyance  by  a  woman  under  any  circumstances,  and  even  the 
moment  before  marriage,  is  good,  primd  facie:  is  bad  only  if 
fraudulent,  as  where  it  is  made  pending  the  treaty,  without  notice 
to  the  intended  husband. 

Lady  Strathmore  being  seised  and  possessed  of  great  property, 
both  real  and  personal,  pending  a  treaty  of  marriage  with  Mr. 
Grey,  conveyed  all  her  real,  and  assigned  all  her  personal,  estate  to 
trustees  for  her  sole  and  separate  use,  notwithstanding  any  future 
coverture.  This  settlement  was  prepared  with  the  approbation  of 
Grey. 

A  few  days  after  the  execution,  hearing  that  Mr.  Bowes  had 
fought  a  duel  on  her  account  with  the  editor  of  a  newspaper,  who 
had  traduced  her  character,  she  determined  to  marry  him,  and  the 
marriage  took  place  the  next  day.  Bowes  had  not  notice  of  the 
settlement. 

There  were  two  bills:  an  original  bill  by  Lady  Strathmore,  to  set 

aside  a  deed  revoking  the  settlement,  as   having  been  ob- 

[*472]   tained  by  duress;  and  a  cross  bill  by  Mr.  *  Bowes,  to  set 

aside  the  settlement,  as  against  the  rights  of  marriage,  and 

a  fraud  upon  him,  and  to  establish  the  deed  of  revocation. 
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An  issue  was  directed,  to  try  whether  the  deed  of  revocation  had 
been  obtained  by  duress;  and  the  verdict  in  the  Common  Pleas  was 
against  the  deed.  The  cause  coming  on  upon  the  equity  reserved, 
Mr.  Justice  Buller,  sitting  for  the  Lord  Chancellor,  decreed  in  fa- 
vour of  Lady  Strathmore,  and  dismissed  the  cross  bill  with  costs. 

It  came  on  again,  upon  the  petition  of  Mr.  Bowes,  for  a  rehearing 
and  reversal  of  that  decree  so  far  as  it  dismissed  the  cross  bill. 

Mr.  Richards^  for  Mr.  Bowes. — The  questions  is,  whether  this 
settlement,  made  before  marriage,  is  valid  or  not,  as  being  in  dero- 
gation of  the  common  rights  of  marriage.  A  wife,  by  the  mar- 
riage contract,  becomes  extinct,  from  the  nature  of  it,  for  several 
civil  purposes  with  regard  to  which  she  merges  in  the  husband.  He 
becomes  liable  to  all  her  debts,  and  answerable  for  all  her  acts  that 
do  not  amount  to  felony;  and  even  for  that,  if  committed  in  his 
presence;  because  her  mind  is  supposed  to  be  under  his  coercion.  In 
order  to  enable  him  to  answer  this,  he  has  by  the  law  all  her  pro- 
perty. It  is  absurd  to  say,  the  wife  shall  by  her  own  act  deprive 
the  husband  of  what  the  law  has  given  him.  It  was  not  decided  till 
lately,  that  a  legacy  to  a  wife  for  her  sole  and  separate  use  would 
have  been  good  without  the  interposition  of  trustees;  and  this  case 
is  much  stronger,  because  to  be  construed  more  strictly  than  a  de- 
vise; nor  can  the  interposition  of  trustees  make  any  difference,  be- 
cause it  cannot  alter  the  nature  of  the  thing.  As  to  his  not  having 
made  any  settlement  on  her,  many  marriages  are  made  without  any: 
and  in  this  case  it  could  not  be  necessary;  for  she  had  10,000Z.  or 
1 2,000 Z.  a  year,  a  great  estate  for  life,  and  much  personal  property. 
There  is  another  principle  very  material:  marriage,  by  the  law  of 
England,  gives  the  husband  the  whole  dominion  over  the  pro- 
perty, and  also  over  the  person  of  his  wife,  except  as 
*  to  murder;  for,  by  the  old  law,  he  could  not  be  punished  [  *  473  ] 
for  cruelty  towards  her.  The  civil  existence  of  the  wife 
merged  in  that  of  the  husband:  he  is  the  head  of  the  family;  to 
make  another  would  be  against  the  policy  of  the  law.  If  the  wife 
can  by  her  own  act,  against  the  consent  of  the  husband,  make  her- 
self independent  of  him,  it  will  destroy  that  subordination  so  neces- 
sary in  families,  which  is  analogous  to  that  in  the  state,  and  tends 
to  support  it;  for  if  Lady  Strathmore  is  right  in  this,  the  husband 
is  become  a  cipher  in  his  own  house;  for  he  cannot  educate  his 
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children,  or  do  any  other  act,  which  by  law  he  has  a  right  to  do. 
The  deed  was  executed  on  the  -10th  or  11th  of  January,  and  the 
marriage  took  place  upon  the  17th.  If  the  deed  had  been  meant 
fairly  in  contemplation  of  marriage,  the  husband  would  have  been 
a  party  to  it:  there  is  no  instance  to  the  contrary;  and  it  is  neces- 
sary, in  order  to  testify  the  consent  of  the  husband.  In  Hoicard  v. 
Hooker,  2  Ch.  Rep.  81,  a  settlement  by  the  wife,  before  marriage 
without  notice  to  the  husband,  was  set  aside.  In  Lance  v.  Norman,, 
2  Ch.  Rep.  79,  a  bargain  entered  into  by  the  wafe,  before  marriage, 
was  set  aside,  because  the  husband  was  not  a  party;  and  this  case  is 
stronger:  because  there,  the  wife  was  only  made  poorer;  but  here 
she  is  made  quite  independent  of  the  husband.  In  Carleton  v. 
Dorset,  2  Vern.  17,  the  estate  was  made  over,  before  marriage,  to 
trustees  without  privity  of  the  husband;  and  a  conveyance  was 
decreed  to  the  six-clerk,  and  the  personal  property  to  be  paid  into 
Court  for  the  husband,  because  in  derogation  of  the  rights  of  mar- 
riage; and  in  Edmonds  y.  Bennington,  cited  in  the  foregoing  case, 
a  deed  of  settlement  made  before  marriage,  without  notice  to  the 
husband,  was  set  aside.  In  Poulson  v.  Wellington,  2  P.  Wms.  535, 
Lord  King  said,  that  if  a  woman  before  marriage  settled  her  pro- 
perty, without  giving  notice  to  the  intended  husband,  it  would,  as 
to  him,  be  fraudulent  and  void.  In  Cotton  v.  King,  2  P.  "Wms.  358, 
674,  Lady  Cotton,  widow,  had  ten  children  by  her  first  husband,  and 
before  the  second  marriage,  by  indenture  settled  part  of  her 
[  *  474  ]  fortune  in  their  favour  *  (reserving,  however,  a  consider- 
able portion),  without  notice  to  the  husband.  King  filed 
a  bill  to  have  this  deed  delivered  up  to  him:  but  as  the  transaction 
of  making  the  deed  had  been  public;  as  she  had  so  many  children 
by  her  first  husband,  for  whom  it  was  reasonable  to  provide  before 
she  entered  into  a  second  marriage;  and  as  the  second  husband  was 
a  person  in  mean  circumstances,  and  had  received  a  good  fortune 
with  her;  and  as  she  had  reserved  something  to  herself.  King's  bill 
was,  for  these  reasons,  dismissed.  This  decision  shows,  that  if  it 
had  not  been  for  the  benefit  of  the  children  of  the  first  marriage, 
and  on  account  of  these  several  circumstances,  it  would  not  have 
been  good.  Upon  these  cases,  and  the  principle  of  the  thing,  this 
settlementis  void,  as  being  in  derogation  of  common  right.  It  is 
to  be  observed  that  in  all  these  cases  something  was  reserved;  here 
there  is  nothing;  for  Lady  Strathmore  has  conveyed  all  her  real, 
and  assigned  all  her  personal,  property  to  trustees,  for  her  own  use; 
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aiad  the  circumstance  of  appointing  trustees  will  not  alter  the  na- 
ture of  the  thing,  though  it  drives  us  into  a  Court  of  equity. 

Mr.  Mansfield,  Mr.  Hardinge,  Mr.  Law,  and  Mr.  Ki7ig,  for  Lady 
Strathmore. — 'Lady  Strathmore  is  in  possession  by  a  deed  to  trustees, 
giving  her  own  property  to  her  use.  It  was  done  in  contemplation 
of  mari'iage  with  another  person;  therefore  not  fraudulent  as  to  Mr. 
Bowes,  unless  any  deed  by  a  feme  sole,  by  which  she  disposes  of 
her  property,  shall  be  construed  to  be  fraudulent,  if  not  communi- 
cated to  any  future  husband.  Want  of  communication  is  the  only 
circumstance  that  can  be  alleged;  but  that  is  very  different  from 
concealment,  for  which  there  can  bo  no  pretence  here.  It  is  true,  a 
man  by  marrying  a  woman  gains  a  dominion  over  her  property,  and 
in  a  great  degree  over  her  person,  though  perhaps  not  to  the  extent 
contended;  but  he  had  nothing  to  do  with  this  property,  for  it  was 
not  in  her  at  the  time  of  the  marriage,  having  been  previously  vested 
in  trustees:  and  as  every  man  knosvs  that  a  woman  may  settle  her 
property  so  that  a  future  husband  shall  not  be  able  to 
*  touch  it,  Mr.  Bowes  ought  to  have  enquired  about  it  be-  [  *  475  ] 
forehand.  There  is  no  pretence  of  actual  imposition  upon 
him,  nor  even  upon  Grey.  The  deed  was  prepared  by  a  gentleman 
of  the  first  credit;  she  had  several  children  by  Lord  Strathmore;  she 
was  going  to  marry  Mr.  Grey,  and  make  this  previous  settlement  for 
her  children;  and  she  acted  meritoriously  and  honourably  in  so  do- 
ing. The  deed  was  with  Grey's  knowledge  and  under  his  direction; 
his  approbation  of  it  appeared  by  his  having  called  to  know  when 
it  would  be  ready,  and  to  hasten  it;  and  it  was  prepared,  though  not 
executed,  a  month  before  the  time  of  the  marriage,  therefore  not 
fraudulent  as  to  Mr.  Grey;  and  there  is  no  authority  for  vacating  a 
settlement  made  by  a  woman  for  the  protection  of  her  children  with- 
out fraud.  Mr.  Bowes  made  no  settlement  on  Lady  Strathmore; 
neither  did  King  upon  Lady  Cotton,  in  the  case  cited  (which  was 
one  .of  the  grounds  of  the  decision  in  that  case),  though  Bowes  had 
some  fortune  by  a  former  wife.  He  took  Lady  Strathmore  as  sho 
then  was,  with  what  she  then  had;  therefore  there  is  nothing  fraud- 
ulent or  that  can  entitle  him  to  relief  in  this  Court.  Knowing  that 
she  was  a  woman  subject  to  sudden  and  violent  impulses  of  gene- 
rosity, he  made  use  of  a  vile  artifice  to  obtain  her  by  means  of  a  sham 
duel  (for  it  is  in  every  stage  of  the  cause  admitted  to  have  been  so) 
with  the  proprietor  of  a  newspaper,  who  had  traduced  her;  and  the 
emotion  and  precipitation  which  he  caused  by  this  artifice,  was  the 
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cause  which  prevented  the  communication  of  the  actual  situation  of 
her  fortune.  After  this,  Mr.  Bowes  made  use  of  the  most  reproach- 
ful means  to  set  aside  this  deed:  and  the  -verdict  was,  that  therevo- 
catioD  was  obtained  by  violence.  He  would  not  have  done  this,  had 
he  not  thought  the  deed  a  good  one.  The  reason  of  the  case  is  (nor 
is  there  a  dictum  to  the  contrary),  that  where  a  woman  about  to  marry, 
represents  herself  as  possessed  of  a  fortune  which  she  had  previously 
disposed  of,  this  Court  will  not  permit  the  husband  to  be  cheated. 
Howard  v.  Hooker,  to  which  all  the  cases  refer,  was  of  that 
[  *  476]  kind,  being  a  specific  fraud  *  upon  the  husband.  The  mar- 
riage had  been  broken  ofip,  and  was  brought  on  again  by  the 
interposition  of  friends,  upon  the  idea  of  the  husband  that  he  was  to 
enjoy  the  wife's  fortune,  in  consideration  of  which  he  made  a  settle- 
ment on  her  of  500Z.  a  year.  In  Lance  v.  Norman,  the  wife  before 
marriage  entered  into  a  recognizance,  concealed  from  the  intended 
husband,  and  the  object  of  it  was  to  enable  the  creditor,  who  was  her 
own  brother,  to  distress  the  husband;  and  they  had  made  an  attempt 
to  defraud  him  before,  by  getting  him  to  sign  a  deed  which  was  in 
Latin,  that  he  might  not  understand  it,  telling  him  it  was  only  a 
memorandum.  In  Carleton  v.  Dorset,  the  wife  conveyed  all  her  for- 
tune to  trustees  for  her  own  use,  with  permission  to  herself  to  ap- 
point, and  in  default  of  appointment,  to  her  own  right '  heirs,  and 
afterwards  married:  here  the  case  was,  that  the  husband  had  assur- 
ance that  he  was  to  enjoy  the  estate  of  his  wife;  and  the  decree  was 
upon  the  ground  that  it  was  a  trust  for  her,  with  power  to  appoint; 
and  as  she  made  no  appointment,  it  was  resolved  to  be  a  trust  for 
her  husband.  Besides  in  that  case,  the  fortune  was  paid  into  court, 
and  a  reasonable  allowance  was  to  be  made  to  her.  It  has  been  re- 
marked, that  the  foundation  of  the  decree  in  King  v.  Cotton  was, 
that  it  was  to  provide  for  children,  which  has  been  said  to  be  the 
only  case  in  which  this  can  be  good:  but  the  settlement  on  children 
or  on  any  one  else,  will  not  make  any  difference;  the  question  is, 
what  right  the  husband  has;  if  he  has  any  right,  notwithstanding 
any  voluntary  disposition  without  notice  to  him,  because  he  was  de- 
ceived, the  manner  in  which  that  deceit  was  practised  will  make  no 
difference  with  respect  to  him ;  for  the  ground  for.  relief  must  be,  that 
he  was  cheated,  because  the  settlement  was  not  communicated  to  him. 
King  v.  Cotton  is  for  Lady  Strathmore;  for  Lady  Cotton  bad  dis- 
posed of  her  fortune  so  as  to  put  it  quite  out  of  the  power  of  her  hus- 
band; and  yet  the  settlement  was  established.  As  to  Edmonds  v. 
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Dennington  (^),  Mr.  Justice  Buller  suspected  that  it  was  misreported 
in  Vernon,  where  it  is  only  a  loose  note  cited  at  the  bar; 
and,  on  inspecting  the  *  register,  the  decree  turns  out  to  be  [  *  477] 
quite  different  from  that  report;  for  the  deed  was  estab- 
lished upon  the  ground  of  distinct  notice  to  the  husband;  and,  in 
that  case,  as  in  this,  the  settlement  was  all  her  property.  These 
cases,  therefore,  only  go  on  the  ground  of  fraud  of  the  husband,  of 
which  there  is  no  suggestion  here.  But  this  is  not  a  question  upon 
a  deed  executed  by  a  future  wife  pending  a  treaty  of  marriage  with 
a  future  husband;  nor  upon  a  deed  made  in  prejudice  generally  of 
marital  rights;  nor  of  a  settlement  by  a  husband,  by  which  he  pays 
for  his  future  power  over  the  fortune  of  his  wife.  Suppose  a  hus- 
band to  say  he  is  indifferent  as  to  the  fortune  of  his  wife,  in  order 
to  appear  disinterested;  suppose,  having  a  fortune,  he  makes  no  set- 
tlement; and  suppose  the  marriage  instantaneous,  no  time  being 
given  for  communication  or  concealment,  is  it  enough  for  the  hus- 
band to  say,  his  secret  hope  was  disappointed?  The  only  pretence 
here  is,  that  he  expected  her  fortune  would  have  been  greater  than 
it  proved,  which  expectation  he  did  not  disclose.  To  make  this  deed 
valid,  is  only  to  put  a  safe-guard  in  her  hands  against  the  conse- 
quences of  an  improvident  marriage;  and  she  had  a  right,  while  sui 
juris,  to  baffle,  for  so  much,  what  would  otherwise  have  been  the 
marital  power  of  her  husband.  It  is  enough  for  us  to  say,  Mr.  Bowes 
was  not  cheated. 

Lord  Chancellor  Thurlow. — The  mere  question  seems  to  be, 
what  is  the  true  foundation  for  setting  aside  an  instrument  prima 
facie  good  ?  Can  less  be  imputed  to  it  than  fraud  ?  Or  can  it  be 
void  upon  the  notion  of  general  policy,  as  has  been  urged  by  Mr. 
Bowes?  If  not,  must  not  fraud  be  imputed?  and,  if  so,  will  the 
circumstances  of  its  being  made  in  contemplation  of  marriage  affect 
it  with  fraud?  Suppose  a  relation  had  given  10,000^.  for  her  sole 
and  separate  use;  if  she  had  represented  it  as  her  own  absolutely, 
so  that,  upon  a  marriage,  it  would  have  gone  to  her  husband,  this 
Court  would  have  compelled  the  trustees  to  give  it  to  the  husband, 
but  not  otherwise  (fc) ;  nor  is  there  any  difference  between 
a  *  fortune  so  circumstanced  by  an  act  of  her  own,  or  of  [  *  478  ] 
the  donor.     Consider  what  will  be  the  effect  of  this  void 

(i)  And  see  1  My.  &  K.  621. 

(k)  See  Ashton  v.  M'Dougall,  5  Beav.  66. 
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.eed  of  revocation  ?  If  he  had  joined  with  her  to  revoke  that  settle- 
ment and  appoint  new  uses,  he  could  not  have  rescinded  that  after- 
wards; because  he  had  affirmed  the  deed  by  acting  upon  it.  If  he 
had  acted  honestly  upon  it,  as  in  the  case  I  have  put,  he  could  not 
have  set  that  aside;  his  counsel  are  to  show  that  he  may,  because 
he  has  acted  dishonestly  upon  it,  which  at  present  I  think  rather  a 
vain  attempt. 

Mr.  Partridge  was  to  have  argued  for  Mr.  Bowes,  by  way  of  re- 
ply, at  his  own  request,  but  could  not  attend. 

Lord  Chancellor  Thurlow. — I  never  had  a  doubt  about  this 
case.  If  it  is  to  be  considered  upon  the  ground  of  its  being  against 
a  rule  of  judicial  policy,  the  arguments  of  Mr.  Bowes  would  have 
had  great  weight.  The  law  conveys  the  marital  rights  to  the  hus- 
band, because  it  charges  him  with  all  the  burthens,  which  are  the 
consideration  he  pays  for  them;  therefore,  it  is  a  right  upon  which 
fraud  may  be  comitted.  Out  of  this  right  arises  a  rule  of  law  that 
the  husband  shall  not  be  cheated  on  account  of  his  consideration. 

A  case  of  this  kind  came  before  me  a  few  days  ago  (I).  A  woman 
adult,  about  to  marry  an  infant,  made  a  settlement,  in  contempla- 
tion of  that  marriage,  in  which  he  joined,  though  an  infant,  for  the 
purpose  of  expressing  his  consent.  As  it  was  upon  fair  considera- 
tion, and  no  fraud  to  draw  him  in  as  an  infant,  I  thought  the  cir- 
cumstance of  its  being  fair  would  bind  him,  though  as  an  infant, 
not  capable  of  consenting;  according  to  which  I  held  the  settlement 
good,  as  she  was  capable  of  conveying;  and  as  it  was  a  public  and 
open  transaction,  with  the  consent  of  the  family,  and  consequently 
no  fraud,  though  his  being  privy  to  it  would  not  have  concluded 
him  from  any  rights  as  being  an  infant. 

A  conveyance  by  a  xvife^  whatsoever  may  he  the  circumstances^ 
and  even  the  moment  before  the  marriage,  is  primd 
[  *  479  ]  *  facie  good,  and  becomes  bad  only  upon  the  imputation  of 
fraud.  If  a  woman,  during  the  course  of  a  treaty  of  mar- 
riage icith  her,  makes,  without  notice  to  the  intended  husbajid,  a 
conveyance  of  any  part  of  her  property,  I  should  set  it  aside,  though 
good  primd  facie,  because  affected  with  that  fraud. 

As  to  the  morality  of  the  transaction,  I  shall  say  nothing  to  that. 
They  seem  to  have  been  pretty  well  matched.  Marriage  in  general 
seems  to  have  been  Lady  Strathmore's  object:  she  was  disposed  to 
{I)  Slocombe  v.  Glubb,  2  Bro.  C.  C.  545. 
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marry  anybody,  but  not  to  part  with  her  fortune.  This  settlement 
is  to  be  considered  as  the  effect  of  a  lucid  interval,  and,  if  there  can 
be  reason  in  madness,  by  doing  this  she  discovered  a  spark  of  un- 
derstanding. 

The  question  which  arises  upon  all  the  cases  is,  whether  the  evi- 
dence is  sufficient  to  raise  fraud.  Even  if  there  had  been  a  fraud 
upon  Grey,  I  would  not  have  permitted  Bowes  to  come  here  to  com- 
plain of  it.  But  there  was  no  fraud,  even  upon  Grey,  for  it  was 
with  his  consent;  and  so  I  cannot  distinguish  it  from  a  good  limita- 
tion to  her  separate  use.  Being  about  to  mairy  Grey,  she  made  this 
settlement  with  his  knowledge;  and  the  imputation  of  fraud  is,  that 
having  suddenly  changed  her  mind  and  married  Mr.  Bowes,  in  the 
hurry  of  that  improvident  transaction  she  did  not  communicate  it  to 
him;  but  there  was  no  time,  and  could  be  no  fraud,  which  consists 
of  a  number  of  circumstances.  It  is  impossible  for  a  man  marry- 
ing in  the  manner  Bowes  did,  to  come  into  equity  and  talk  of  fraud. 
Therefore  the  decree  must  be  affirmed,  with  costs;  but  let  him  have 
all  just  allowances  as  to  what  he  paid  when  in  receipt  of  the  pro- 
fits, and  as  to  the  annuities,  which  are  declared  not  to  be  disturbed 
by  the  decree. 


In  the  well-known  case  of  Strathmore  v.  Botces,  the  rule  upon 
which  Courts  of  equity  act  in  setting  aside  a  settlement  made  by  a 
woman  of  her  own  property  previous  to  marriage,  in  violation  or 
fraud  of  the  maritalrightsof  her  intended  husband,  is  well  laid  down 
by  Lord  Thurloiv.  "A  conveyance  by  a  wife,"  observes 
his  *  Lordship,  "  whatsoever  may  be  the  circumstances,  [  *  480  ] 
and  even  the  moment  before  the  maniage,  is  prima  facie 
good,  and  becomes  bad  only  upon  the  imputation  of  fraud.  If  a 
woman,  during  the  course  of  a  treaty  of  marriage  with  her,  makes, 
without  notice  to  the  intended  husband,  a  conveyance  of  any  part  of 
her  property,  I  should  set  it  aside,  though  good  prima  facie,  be- 
cause effected  with  that  fraud."  [See  Freeman  v.  Hartman,  45 
111.  57;  Wilson  v.  Daniels,  13  B.  Mon.  351;  Cheshire  v.  Payne,  16 
B.Mon.  618;  Robinson  u.Buck,  21  P.  F.  Smith,  392;  Duncan's  Ap- 
peal, 7  Wright  (Pa.),  67.] 

The  decision,  however,  in  Strathmore  v.  Bowes,  does  not  come 
within  the  principle  of  those  cases  in  which,  according  to  the  rule  as 
laid  down  by  Lord  Thurloiv,  a  Court  of  equity  would  set  aside  a 
settlement  of  a  woman's  property,  made  by  her  previous  to  marriage; 
for  it  will  be  observed,  that  the  settlement  was  made  by  Lady 
Strathmore  with  the  consent  of  Grey,  her  then  intended  husband, 
and  not  during  the  course  of  a  treaty  of  marriage  with  Bowes, 
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whom  she  afterwards  married,  and  it  was,  therefore,  not  a  fraud 
upon  him.  The  settlement,  to  use  Lord  Thurlow's  words  was  prima 
facie  good,  and  there  was  no  amputation  of  fraud  to  render  it  bad. 
[If  a  man  or  woman  who  is  on  the  point  of  marriage,  privately  con- 
veys away  his  or  her  property  for  the  purpose  of  depriving  the  in- 
tended husband  or  wife  of  the  legal  rights  and  benefits  arising  from 
such  marriage,  equity  will  avoid  such  a  conveyance,  or  compel  the 
person  taking  it  to  hold  the  property  in  trust  or  subject  to  the  rights 
of  the  defrauded  husband  or  wife:  Perry  on  Trust,  sec.  213;  Smith 
V.  Smith,  2  Halst.  Ch.  515;  Waller  v.  Armstead,  2  Leigh.  11; 
T  acker  v.  Andrews,  13  Me.  124;  Logan  v.  Simmons,  3  Kich  Eq. 
404;  Duncan's  Appeal,  43  Pa.  St.  67;  Linker  i?.  Smith,  4  Wash,  224.] 
"  Strathmore  v.  Bowes,^^  observes  Lord  Loughborough,  "  went  upon 
this,  that  the  deed  was  honest  and  proper,  being  made  in  contem- 
plation of  a  marriage  with  another  person,  and  with  the  consent  of 
that  person:"  Ball  v.  Montgomery,  2  Ves.  jun.  194;  see,  also, 
McDonnell  v.  Hesilridge,  16  Beav.  346.  It  is  necessary,  therefore, 
for  a  person  impeaching  a  settlement,  to  prove  that,  at  the  time  of 
its  execution,  he  was  the  then  intended  husband,  otherwise  it  will 
not  be  set  aside;     England  v.  Downs,  2  Beav.  522. 

It  is  clearly  settled,  that  if  a  woman,  during  a  treaty  for  marriage, 
holds  herself  out  to  her  intended  husband  as  entitled  to  property, 
which  will  become  his  upon  the  marriage,  and  then  makes  a  settle- 
ment of  it  without  his  knowledge  or  concurrence,  actual  fraud  will 
be  imputed  to  her,  and  the  settlement  will  be  set  aside  in  a  Court 
of  equity:  England  v.  Downs,  2  Beav.  528;  see  also  Hoicard  v. 
Hooker,  2  Ch.  Rep.  81;  Carleton  v.  The  Earl  of  Dorset,  2  Vern.  17; 
S.  a,  2  Cox,  33.  [Kline  v.  Kline,  7  P.  F.  Smith,  120;  Logan  v. 
Simmons,  3  Ired.  Eq.  487.] 

It  was  observed  by  Mr,  Justice  Duller,  when  Strathmore  v.  Bowes, 
was  before  him,  that  "  Fraud  consists  in  falsely  holding  out  that  a 
woman  has  an  estate  unfettered  and  that  the  husband  will  be  of 
course  entitled  to  it.  No  case  has  yet  established,  that  all  convey- 
ances by  a  wife  before  marriage  are, void,  merely  because  not  com- 
municated to  the  husband:"  2  Bro.  C.  C.  350;  2  Cox,  29.  And 
again,  he  says,  "  It  is  necessary  to  show  other  facts,  and  that  the 
husband  is  actually  deceived  and  misled;  and  that  the  bare  con- 
cealment is  not  sufficient:"  2  Cox,  30.  These  dicta,  how- 
[  *  481  ]  ever,  *  of  Mr.  Justice  Buller  can  scarcely  be  supported,  al- 
though there  have  been  some  cases  in  which,  under  pecu- 
liar circumstances,  it  has  been  held  that  a  bare  concealment  by  a 
woman  from  her  intended  husband,  of  a  gift  or  a  settlement  of 
part  of  her  property  made  during  the  treaty  for  a  marriage,  was  not 
sufficient  evidence  of  fraud,  so  as  to  render  the  settlement  void  as 
against  the  husband.  Thus,  in  Thomas  v.  Williams,  Mos.  177,  a 
woman,  during  a  treaty  of  marriage,  released  a  legacy  to  which  she 
was  entitled,  without  the  knowledge  of  her  husband.  Lord  King, 
however,  refused  to  set  aside  the  release,  because  it  did  not  appear 
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that  he  ever  inquired  after  the  legacy.  So  also  in  De  Mandeville  v. 
Crompton,  IV.  &  B.  354,  a  daughterj  after  instructions  were  given 
for  her  marriage  settlement,  by  which  she  assigned  all  monies, 
debts,  bills,  bonds,  notes,  and  other  securities  for  money,  and  chat- 
tels real,  and  other  chattels,  and  personal  estate,  to  trustees,  upon 
trusts  under  which  her  intended  husband  took  only  a  partial  and 
contingent  interest,  without  his  knowledge  cancelled  a  promissory 
note  for  2000Z.,  which  had  been  given  to  her,  without  consideration, 
about  seventeen  years  before,  by  her  mother,  then  a  widow,  as  a 
provision  in  case  she  should  marry  again ;  Lord  Eldon  held,  that 
the  husband  was  entitled  to  no  relief  with  regard  to  the  note.  "My 
opinion,"  observed  his  Lordship,  "is  that  the  marriage  was  not 
upon  any  representation  as  to  the  amount  of  the  property,  that  it 
should  be  in  no  way  diminished,  or  that  this  note  should  make 
part  of  the  settlement;  and  I  should  go  beyond  any  precedent  by 
holding  that  here  was  a  misrepresentation  leading  to  marriage, 
which  was  either  fraudulently .  or  substantually  defeated  by  what 
took  place  afterwards  with  reference  to  this  note." 

However,  in  Goddard  v.  Snow,  1  Russ.  485,  a  woman,  ten  months 
before  marriage,  but  after  the  commencement  of  that  intimate  ac- 
quaintance with  her  future  husband  which  ended  in  marriage,  made 
a  settlement  of  a  sum  of  money  which  he  did  not  know  her  to  be 
possessed  of.  The  marriage  took  place,  she  concealing  from  him  both 
her  right  to  the  money  and  the  existence  of  the  settlement.  Ten 
years  afterwards  she  died,  and  after  her  death  the  husband  filed  a 
bill  to  have  the  money  paid  to  Lim.  It  was  argued,  on  behalf  of 
ihe  defendants,  that,  as  the  husband  did  not  know  of  the  existence 
of  the  sum  of  money,  and  was,  therefore,  not  induced  to  contract 
the  marriage  on  the  notion  that  it  would  be  subject  to  his  marital 
rights,  no  fraud,  such  as  the  authorities  held  to  be  necessary,  had 
been  committed ;  that  there  was,  at  the  utmost,  only  concealment, 
and  that  concealment  alone  was  not  sufficient  to  avoid  a 
settlement  *  confessedly  valid  at  law.  Lord  Gifford,  M.  R.,  [  *482  ] 
however,  held  that  the  settlement  was  void  against  the  hus- 
band, as  a  fraud  upon  his  marital  rights;  and  his  Lordship  said,  that 
the  opinion  of  Lord  Thurlow,  in  Strathmore  v.  Bowes,  was,  that  if  a 
woman,  contemplating  marriage  with  an  individual,  made  a  settle- 
ment of  her  property  on  herself,  reserving  to  herself  the  dominion  over 
it,  and  concealed  that  settlement  from  her  husband,  the  settlement 
was  a  fraud  on  his  marital  rights,  which  he  was  entitled  to  avoid. 
See  St.  George  v.  Wake,  1  My.  &  K.  622,  where  Lord  Brougham 
says,  that  the  principle  was  carried  further  in  Goddard  v.  Snow  than 
in  any  other  case.  See  also  Downes  v.  Jennings,  32  Beav.  290  ; 
Prideaux  v.  Lonsdale,  4  Giff.  159;  1  De  G.  Jo.  &  Sm.  433;  Chambers 
V.  Crahhe,  34  Beav.  457.  [And  such  a  settlement  will  be  set  aside 
by  a  chancellor  on  the  application  of  the  husband:  William  v.  Carle, 
2  Stock.  Ch.  543  ;  Ferry  v.  Hopkins,  1  Hill.  Ch.  1  ;  Tucker  v, 
Andrews,  13  Me.  124.] 
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It  has  been  supposed  that  a  settlement  by  a  widow  upon  her 
children  by  a  former  marriage,  even  if  made  during  the  treaty  for 
a  second  marriage,  without  the  knowledge  of  her  intended  husband, 
is  valid,  because  the  object  of  the  settlement,  it  has  been  said,  is 
meritorious.  Hunt  v.  Matthews,  1  Vern.  408,  and  King  v.  Cotton,  2 
P.  Wms.  674,  Mos.  259,  have  been  cited  as  supporting  the  proposi- 
tion; it  appears,  however,  by  an  extract  from  the  decree  in  Mr. 
Raithby's  edition  of  Vernon,  that  the  husband,  in  Hunt  v.  Mattheics, 
consented  to  the  settlement  being  made  by  his  intended  wife  upon 
her  children  by  a  former  marriage;  and  in  King  v.  Cotton,  the  settle- 
ment was  made  by  Lady  Cotton  upoi;  the  children  of  a  former  mar- 
riage, previous  to  her  entering  upon  a  treaty  for  a  second  marriage. 
These  cases,  therefore,  only  decide  that  a  settlement  is  valid  if 
made  by  a  woman  upon  her  children  by  her  former  marriage,  either 
with  the  consent  of  the  intended  husband,  or  without  his  consent 
or  knowledge,  if  made  previous  to  the  treaty  for  marriage;  but  it  is 
conceived  that  a  provision  for  children  would  not  render  a  settle- 
ment valid  which  without  it  would  be  fraudulent;  for  although  in 
the  execution  of  a  settlement,  so  far  as  it  makes  provision  for  her 
children,  a  woman  may  perform  a  moral  duty  towards  her  children, 
she  has  no  right  to  act  fraudulently  towards  her  husband;  and  she 
can,  in  such  circumstances,  only  reconcile  all  her  moral  duties  by 
making  a  proper  settlement  on  herself  and  her  children,  with  the 
knowledge  of  her  intended  husband.  See  England  v.  Down,  2  Beav. 
528,  529;  in  which  case,  however,  the  settlement  made  by  a  widow 
upon  herself  and  the  children  of  a  former  marriage  was  held  not  to 
be  fraudulent,  because  it  was  not  proved  that  the  person  she  after- 
wards married  was  at  the  time  of  the  execution  of  the  settlement, 

"  her  then  intended  hushand.^^ 
[  *  483  ]       The  mere  fact  that  the  intended  *  husband  was  ignorant 

that  his  wife  had  any  property,  or  that  she  has  practised 
no  actual  deception  upon  him,  will  not,  it  seems,  be  sufficient  to 
prevent  the  Court  from  setting  aside  a  settlement  made  in  fraud  of 
the  marital  right.  See  Taylor  v.  Pugh,  1  Hare,  608,  in  which  case, 
however.  Sir  James  Wigram,  V.-C,  decided  against  the  husband 
upon  other  grounds. 

But  a  gift  or  settlement,  by  a  woman,  of  her  property,  during 
the  treaty  for  marriage,  will  not  be  set  aside,  if  the  husband  knew 
of  the  gift  or  settlement  before  the  marriage:  St.  George  y.  iraA;e,lMy. 
&K.  610;  Ashton\.  M'Dougall,  5  Beav.  56;  Griggs \.  Staplee,  2  DeG. 
&  Sm.  472;  Wrigley  v.  Swainson,  3  De  G.  &  Sm.  458.  See  1  My.  &  K 
619.  [The  rule  under  consideration  will  not  apply  to  property  of 
the  wife  to  which  the  marital  rights  would  not  have  attached,  as 
where  the  woman  has  a  life  estate  to  her  separate  use  to  the  exclu- 
sion of  any  future  husband,  with  an  absolute  power  of  appoint- 
ment by  deed  or  will,  and  she  exercises  the  power  before  marriage 
by  the  execution  of  a  settlement  on  herself:  Bispham's  Eq.  sec. 
254;  Cole  v.  O'Neill,  3  Md.  Ch.  174.] 
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The  seduction  by  a  man  of  his  intended  wife  may  be  a  reason 
why  a  Court  of  Equity  should  not  set  aside  a  settlement  made  by 
her  before  marriage.  Thus,  in  Taylor  v.  Pugh,  1  Hare,  008,  where 
a  man  had  induced  his  intended  wife  to  cohabit  with  him  previously 
to  marriage,  Sir  J.  Wigram,  V.-C,  refused  to  set  aside  a  settlement 
of  her  property,  although  executed  without  his  knowledge,  during 
the  treaty  for  the  marriage,  because  her  husband,  before  the  mar- 
riage, had  put  it  out  of  the  power  of  the  wife  effectually  to  make 
any  stipulation  for  the  settlement  of  her  property,  by  his  conduct 
towards  her.  "Retirement,"  said  his  Honor,  "from  the  marriage 
on  her  part  was  impossible.  She  must  have  submitted  to  a  marri- 
age with  her  seducer,  even  although  he  should  have  insisted  on  re- 
ceiving and  spending  the  whole  of  her  fortune."  But  see  Downes 
v.  Jennings,  32  Beav.  290. 

The  concurrence  of  the  husband  in  making  a  settlement  will  pre- 
clude him  from  taking  any  objections  to  it;  but  not,  it  seems,  if  he 
be  a  minor."  See  Kingsman  v.  Kingsman,  6  Q.  B.  D.  122;  Nelson 
V.  Stocker,  4  De  G.  &  Jo.  458.  The  case  of  Slocombe  v.  Glubb,  re- 
ported in  2  Bro.  C.  C.  545,  and  referred  to  by  Lord  Thurlow,  in 
the  principal  case,  was,  according  to  Lord  Selborne,  decided  against 
the  husband,  who  had  concurred  in  the  settlement  while  a  minor 
upon  the  ground  "that  as  he  had  taken  a  benefit  under  the  settle- 
ment, he  could  not  reject  it  in  part  and  accept  it  in  part:"  Kingsman 
V.  Kingsman,  6  Q.  h.  D.  125. 

As  to  settlements  made  under  The  Infants  Settlements  Act  (18  & 
19  Vict.  c.  43),  see  note  to  Eyre  v.  Countess  of  Shaftsbury,  Vol.  IL 
post. 

In  a  recent  case,  however,  a  settlement  made  by  a  woman  of  her 
personal  property  after,  her  engagement  to  be  married,  was  set 
aside  at  the  suit  of  the  husband,  although  he  was  told  before  the 
marriage  that  she  had  executed  a  settlement  affecting  her  prop- 
erty, it  appearing  that  neither  she  nor  her  husband  was 
accurately  *  informed  of  the  nature  and  effect  of  the  [  *  484  ] 
trusts  of  the  settlement:  Prideaux  v.  Lonsdale,  4  Giff. 
159,  1  De  G.  Jo.  &  Sm.  433. 

If  a  husband  acquiesces  in,  or  confirms,  a  settlement,  he  will  not 
afterwards  be  allowed  to  dispute  it:  Maber  v.  Hobbs,  2  Y.  &  C. 
Exch.  Ca.  317;  England  v.  Downs,  2  Beav.  535;  Ashtony.  M^Dou- 
gall,  5  Beav. -56;  Grazebrook  v.  Percival,  14  Jur,  1103;  Loaders. 
Clarke,  2  Mac.  &  G.  382.  But  in  Doivnes  v.  Jennings,  32  Beav. 
290,  523,  it  was  held  that  delay  in  instituting  a  suit  for  two  and  a 
half  years  after  the  discovery  by  the  husband  of  the  settlement  did 
not  operate  as  a  bar  to  the  relief  sought.  [A  settlement  will  not 
be  set  aside  if  the  intended  husband  has  notice  of  it  at  any  time, 
no  matter  how  short  the  interval  may  be,  before  the  marriage: 
Cheshire   v.   Payne,  16  B.  Mon.  618;  Ferry  v.  Hopkins,  1  Hill, 

It  seems,  however,  that  the  representatives  of  a  husband  after 
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his  death  have  no  equity  against  the  wife,  if  he  dies  without  hav- 
ing discovered  the  fraud  on  his  marital  rights:  GrazebrookY.  Per- 
cival,  14  Jur.  1103. 

If  a  woman  gives  a  security  to  a  volunteer,  prior  to  marriage, 
without  the  consent  of  the  intended  husband,  it  may  be  set  aside 
by  him.  Thus,  in  Lance  v.  Norman,  2  Ch.  Eep.  79,  the  wife  of 
Lance,  the  plaintiff,  the  day  before  her  marriage,  was  persuaded  to 
enter  into  a  recognizance  of  2000/.  without  defeazance,  to  her 
brother,  the  defendant,  without  the  privity  or  consent  of  the  plain- 
tiff. The  Court,  being  assisted  by  the  judges,  held,  that  the  recog- 
nizance was  entered  into  whereby  to  defraud  the  plaintiff;  and  de- 
creed it  to  be  sel  aside  and  vacated  on  the  record  thereof,  and  granted 
a  perpetual  injunction  against  it. 

But  where  a  woman,  about  to  marry,  gave  a  bond  for  valuable 
consideration,  although  without  her  intended  husband's  knowledge, 
it  was  held  by  Lord  Hardwicke,  that  the  husband  could  not  be  relieved 
against  it.  "If,"  observed  his  Lordship,  "a  woman  about  to  marry 
parts  with  part  of  her  property,  or  gives  a  security  or  assignment, 
they  are  relievable  against  in  this  court;  but  where  a  debt  is  con- 
tracted for  valuable  consideration,  though  concealed  from  the  hus- 
band, it  is  no  fraud  on  the  marriage.  But  concealment  of  such 
secuj^ities,  or  debts  is  not  to  be  encouraged:"  Blanchett  v.  Foster,  2 
Ves,  264;  see  also  Llewellin  v.  Cobbold,  1  Sm.  &  Giff.  376. 

A  secret  settlement  made  by  a  woman  whilst  under  a  treaty  for  mar- 
riage, though  liable  to  be  set  aside  in  equity,  was  held,  previous  to 
the  Judicature  Acts,  not  to  be  necessarily  void  in  a  court  of  law: 
Doe  d.  Richards  v.  Lewis,  11  C.  B.  1035. 

It  seems  to  be  doubtful  how  far  Courts  of  equity  will  interfere  in 
favour  of  women,  against  secret  acts  of  the  husband  immediately 
before  marriage  to  deprive  them  of  their  right  to  dower.  It  is,  how- 
ever, said  by  Lord  C.  B.  Gilbert,  that  a  conveyance  in  trust  privately 
made  by  the  husband  on  the  eve  of  marriage,  for  the  purpose  of 
barring  dower,  would  be  decreed  fraudulent,  as  being  de- 
[  *485]  signed  to  deprive  *the  wife  of  the  provision  given  her  by 
the  Common  law:  Lex  Prset.  267;  1  Bright,  H.  &  W.  356; 
and  see  Drury  v.  Drury,  Wilmot's  Opinions,  177;  4  Bro.  C.  C.  506, 
ri.  Lord  Hardivicke,  however,  treats  it  as  clear,  "that  if  a  man,  be- 
fore marriage,  conveys  his  estate  privately,  without  the  knowledge 
of  his  wife,  to  trustees,  in  trust  for  himself  and  his  heirs  in  fee,  that 
will  prevent  dower:"  Swannock  v.  Lyford,  Co.  Litt.  108,  n.  1 ;  and 
see  Banks  v.  Sutton,  2  P.  Wms.  700.  [The  rule  which  forbids  the 
disposition  of  property  by  a  woman,  in  contemplation  of  marriage 
to  the  injury  of  the  right  of  her  intended  husband,  has  also  been  ap- 
plied to  the  case  of  a  man  conveying  his  property  away  in  fraud 
of  an  intended  wife:  Baird  v.  Stearne,  15  Phila.  339;  Cambell's 
Appeal,  30  P.  F.  Smith,  309;  Petty  v.  Petty,  4  B.  Mon.  215;  Smith 
V.  Smith,  2  Halst.  Ch.  515.] 

It  has  also  been  observed  that  the  reasons  for  which  it  has  been 
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held  that  a  conveyance  privately  made  by  a  woman  during  a  treaty 
of  marriage  is primd  facie  fraudulent  and  void,  do  not  apply  with 
equal  force  to  a  conveyance  made  under  similar  circumstances  by 
the  intended  husband;  because  estates  are' now  most  commonly 
conveyed  or  settled  so  as  to  prevent  dower  from  attaching,  it  is  not 
necessarily  to  be  presumed  that  the  marriage  was  contracted  by  the 
woman  in  the  expectation  of  becoming  entitled  to  that  provision, 
unless  it  appears  that  representations  to  that  effect  were  made  to 
her  (1  Bright,  H.  &  W.  357);  and  perhaps  these  reasons  would  ap- 
ply more  forcibly  in  the  case  of  women  married  since  the  Dower 
Act  (3  &  4  Will.  4,  c.  105)  (which  puts  dower  entirely  in  the  power 
of  the  husband)  came  into  operation.  See  also  M^Keogh  v. 
M'Keogh,  4  I.  Eq.  338. 

For  a  decree  on  setting  aside  a  settlement  as  a  fraud  on  marital 
rights,  and  trusts  of  a  new  settlement  declared,  see  Seton  on  De- 
crees, 1368,  4th  ed. 

It  is  presumed  that  a  woman  about  to  be  married,  who  had 
availed  herself  of  the  powers  conferred  upon  her  by  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93),  ss.  3,  4,  5,  to  in- 
vest in  the  funds,  joint  stock  or  other  companies,  or  in  societies 
duly  registered,  certified  or  enrolled,  would  have  come  within  the 
rule  laid  down  in  Straihmore  v.  Bowes,  if  she  had  not  obtained  fhe 
concurrence  of  her  intended  husband.  [If  the  disposition  of  the 
property  has  been  made  for  a  valuable  consideration,  it  will  be  sus- 
tained. The  true  rule  appears  to  be,  that  the  consideration  must  be 
valuable  and  that  a  settlement  made  upon  a  meritorious  considera- 
tion will  not  be  good  as  against  the  husband,  even  if  made  for  the 
benefit  of  children  by  a  former  marriage.] 

But  the  Married  Women's  Property  Act,  1870  (33  &  34  Vict.  c. 
93),  and  The  Married  Women's  Property  Amendment  Act,  1874, 
have  been  repealed,  except  as  to  acts  done  or  rights  acquired  there- 
under, by  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75),  8.  22. 

It  seems  that  as  a  woman  married  oh  or  afterthe  1st  of  Jan.  1883, 
will,  under  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75),  be  entitled  to  her  property  at  and  after  her  marriage  to  her 
separate  use,  the  right  of  the  husband  to  set  aside  a  settlement 
made  by  the  wife  under  the  rule  laid  down  in  Sfrathmore  v.  Bowes, 
can  no  longer  be  enforced,  since  the  marital  right  of  the  husband 
to  protect  which  the  rule  was  enforced,  has  by  the  last-mentioned 
Act  been  almost  in  effect  abolished.  See  note  to  Hulme  v.  Tenard, 
post. 

[Doctrine  of  Fraud  on  Marital  Rights  Restated. — If  a  woman 
who  is  entitled  to  property  enters  into  a  promise  for  marriage  and 
during  the  arrangement  represents  to  her  intended  husband  that 
she  is  so  entitled,  and  that  upon  their  marriage  he  will  become  en- 
titled jure  maritif  and  if  during  the  treaty  she  conveys  away  the 
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property,  either  for  the  benefit  of  a  third  person,  or  to  secure  it  for 
her  separate  use,  it  is  plain  that  an  actual  fraud  has  been  practised 
on  the  husband. 

"  It  is  true  that  the  non- acquisition  of  the  property  is  no  disap- 
pointment, but  his  legal  right  is  defeated:  "  Adams  on  Equity,  Sec. 
181. 

It  is  for  the  court  to  determine  in  each  individual  case,  having 
regard  to  the  condition  of  the  parties,  and  the  other  attendant  cir- 
cumstances, v^hether  a  transaction  complained  of  should  be  treated 
as  fraudulent.  If  an  intended  husband  has  no'  knowledge  of  the 
particular  property  conveyed,  and  the  negotiations  for  the  marriage 
have  no  reference  to  that  particular  property,  its  conveyance  is  not 
fraudulent  unless  it  was  actually  intended  as  a  fraud  upon  him.  In 
all  antenuptial  contracts  there  must  be  the  utmost  good  faith  be- 
tween the  parties,  and  a  grossly  disproportionate  settlement  may  be 
evidence  of  a  fraudulent  concealment  ] 


[*486]  ^LADY  ELIBANK  v.  MONTOLIEU. 

April  16th,  19tk,  1799.     Feb.  19th,  1801. 
[reported  5  VES.  737.J 

Wife's  Equity  to  a  Settlement.] — Upon  the  bill  of  a  married 
woman,  entitled  to  a  share  of  the  personal  estate  as  one  of  the 
next  of  kin  of  the  intestate,  against  her  husband  and  the  ad- 
ministrator, the  latter  claiming  to  retain  towards  satisfaction  of  a 
debt  by  bond  from  the  plaintiff'' s  husband  to  him,  it  was  declared 
he  was  not  entitled  to  retain:  but  that  the  plaintiffs  share  was 
subject  to  a  further  provision  in  favour  of  her  and  her  children, 
the  settlement  on  her  marriage  being  inadequate  to  the  fortune 
she  then  possessed;  and  it  was  referred  to  the  Master  to  see  a 
proper  settlement  made  on  her  and  her  children,  regard  being  had 
to  the  extent  of  her  fortune  and  the  settlement  already  made  upon 
her. 

In  1795,  Lady  Cranstown  died  intestate,  possessed  of  large  personal 
property,  leaving  two  brothers  and  two  sisters  her  next  of   kin. 
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Lewis  Montolieu,  one  of  her  brothers,  took  out  letters  of  admiDis- 
tration  to  her. 

The  bill  was  filed  by  Lady  Elibank,  one  of  the  sisters,  against  her 
husband  Lord  Elibank  and  against  Montolieu,  pra2/^ng  an  account 
of  the  plaintiff^s  share,  and  that  it  may  he  settled  on  her  and  her 
family. 

The  defendant  Montolieu,  by  his  answer,  claimed  to  retain  Lady 
Elibank's  share,  towards  satisfaction  of  the  debt  due  to  him  from 
Lord  Elibank  by  two  bonds — one  dated  the  Slst  of  May,  1783,  for 
12,217?.  9s.  9d.:  the  other,  dated  the  14th  November,  1794, 
for  1000 Z. — upon  *  the  ground  of  the  provision  made  for  [  *  487] 
the  plaintiff  by  the  settlement  previous  to  her  marriage  with 
the  defendant  Lord  Elibank,  in  1776.  By  that  settlement,  the  sums 
of  12,000Z.  and  5000Z,  New  South  Sea  Annuities  w(U'e  settled  in 
trust  for  Lord  Elibank  for  life;  and  after  his  decease,  for  Lady 
Elibank  for  life,  as  a  jointure,  and  in  lieu  of  dower  or  thirds;  and 
after  the  decease  of  both,  in  trust  for  the  children.  The  sum  of 
4000Z.  New  South  Sea  Annuities  was  settled  in  trust  for  her  sepa- 
rate use  for  life;  and  after  her  death,  for  her  children:  and  2000Z. 
5/.  per  cent.  Bank  Annuities  for  her  separate  use  for  life;  and  after 
her  death,  for  her  children,  as  she  should  by  will  appoint.  All 
these  sums  were  her  property  before  marriage.  The  settlement 
also  gave  her  some  contingent  interests. 

In  the  entail  of  Lord  Elibank's  estate,  a  power  was  reserved  to 
charge  200Z.  a  year  jointure,  and  50Z.  a  year  to  each  of  his  younger 
children,  not  exceeding  in  the  whole  200Z.  a  year,  under  a  condition, 
that  the  estate  should  be  chargeable  with  only  one  jointure  at  a  time; 
and  that,  if  the  power  of  charging  for  children  had  been  exercised 
by  a  preceding  heir  in  tail,  the  heir  in  possession  should  not  charge 
for  his  younger  children.  The  defendant  Lord  Elibank,  by  his  an- 
swer, stated  that  a  former  Lord  Elibank  did  charge  to  the  full  ex- 
tent of  that  power. 

The  Solicitor -General,  Mr.  Grant,  and  Mr.  Alexander,  for  the 
plaintiff. — The  plaintiff  desires  an  account  of  the  personal  estate  of 
Lady  Cranston,  and  that  a  provision  may  be  made  for  her.  The 
defendant  Montolieu  insists  that  is  not  to  be  done,  because  he  is  a 
creditor  of  her  husband;  contending  that  this  case  is  out  of  the  usual 
rule  upon  which  the  Court  acts  for  a  wife;  aad  that  there  is  no  nec- 
essity to  come  to  this  Court,  the  fortune  not  being  in  Court  nor 
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under  the  control  of  the  Court.  In  Jewson  v.  Moulson  (m),  Lord 
Hardivlcke  held,  that  is  not  a  necessary  ingredient  to  enable  the 
Court  to  act  upon  the  property;  and  that  this  Court  would  interfere  to 
prevent  the  husband  from  obtaining  it  through  a  Court  of  concur- 
rent jurisdiction,  as  the  Ecclesiastical  Court;  because  that 
[  *  488  J  *  Court  cannot  give  the  wife  a  remedy ;  though  he  doubted 
where  it  could  be  got  at  without  the  aid  of  this  Court,  of 
a  court  of  concurrent  jurisdiction;  and  he  states  that  the  rule  is  as 
old  as  the  time  of  King  Charles  I.,  and  cites  a  case  from  Tothill  (n). 
There  have  been  many  instances  of  an  injunction  to  restrain  the  hus- 
band from  proceeding  in  the  Ecclesiastical  Court,  refusing  to  make 
any  provision  for  his  wife;  and  that  Court  having  no  power  to  compel* 
him.  The  cases  upon  this  subject  are  collected  in  Mr.  Cox's  note  to 
BosvUy.  Brander  (o) ;  and  the  result  is,  that,  where  the  property  is  a 
subject  of  equitable  cognizance,  it  is  not  material  v/hether  the  wife,  or 
the  husband,  or  his  representatives  or  general  assignees,  come  for  the 
aid  of  the  Court.  A  wife  in  the  situation  of  this  plaintiff,  therefore 
may  come  to  this  Court  for  the  purpose  of  having  that  to  which  she  is 
entitled  secured  to  her  and  her  family,  and  part  settled  to  her  sepa- 
rate use.  She  is  entitled  to  the  same  reference  as  was  directed  in 
Worrall  v.  Marlar,  and  Bushman  v.  Pell  (p),  for  the  purpose  of  re- 
ceiving a  proposal  for  the  settlement.  In  Wright  v.  Butter  (g),  the 
Master  of  the  Rolls  observes,  that  it  is  now  determined,  that  an  ac- 
tion will  not  lie  against  the  executor  for  property  bequeathed  to  a 
married  woman ;  and  one  of  the  reasons  is,  that  the  husband  would 
get  it  free  from  the  condition  a  Court  of  equity  imposes.  It  is  not 
necessary,  therefore,  that  the  property  should  be  in  this  Court,  or  in 
the  hands  of  trustees;  for,  if  it  was  in  the  Ecclesiastical  Court,  or  in 
the  hands  of  an  executor  or  an  administrator,  the  interest  of  the  wife 
is  protected.  That  case  related  to  a  residue  of  personal  estate  in  the 
hands  of  an  administrator,  for  which  it  was  not  necessary  to  come 
here;  but  that  was  held  not  to  make  any  difference.  But,  suppose 
the  husband  could  sue  at  law,  this  defendant  could  not  make  this 
defence,  that  he  will  not  pay,  but  will  keep  this  fund  in  satisfaction 
of  the  husband's  debt  to  him;  for  it  is  clear,  at  law,  a  creditor  of  the 

{m)  2  Atk.  417. 

(n)  Tanfield  v.  Davenport,  Tothill,  179;  Mealis  v.  Mealis,  Hil.  1764;  5  Ves. 
517,  note  to  Blount  v.  Bestland. 
(o)  1  P.  Wms.  458. 

(p)  1  Cox.  153;  1  P.  Wms.  459,  Mr.  Cox's  note. 
(q)  2  Ves.  jun.  676. 
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husband  cannot  set  off  the  husband's  debt  against  the  demand  of 
the  husband  and  wife,  and  being  entitled  in  her  right  he  must  sue 
with  her.  Still  less  should  he  be  permitted  to  retain  in 
equity  *  upon  that  ground;  for,  where  he  is  permitted  to  [  *  489] 
avail  himself  of  the  legal  right,  the  right  must  be  clear. 
There  have  been  several  other  cases,  in  which  the  court  has  acted 
upon  a  residue,  just  as  if  the  property  was  in  the  hands  of  trustees. 
The  accident,  that  Montolieu  is  the  administrator,  cannot  alter  the 
right  of  the  wife.  In  Atherton  v.  Knowell,  a  husband,  entitled  in 
right  of  hi's  wife  to  an  income,  being  unable  to  maintain  her,  the 
Court  referred  it  to  the  Master  to  see  what  it  would  be  proper  to  al- 
low her  out  of  that  fund;  Sleech  v.  Thorington  (r) ;  Watkyns  v.  Wat- 
kyns  there  cited  (s);  Milner  v.  Colmer  {t);  Oglander  v.  Baston  (u). 

The  only  ground  that  can  be  taken  against  this  bill  is,  that  Lord 
Elibank  became  the  purchaser  of  what  might  in  the  future  accrue 
to  Lady  Elibank;  but  there  is  no  stipulation  of  that  sort  in  the 
settlement,  nor  any  indication  of  that  intention.  On  the  contrary, 
all  the  funds  settled  are  her  own,  and  a  very  scanty  provision  is 
made  for  her  out  of  his  estate.  In  Burdon  v.  Blaster^  in  1775,  the 
husband  having  become  a  bankrupt,  the  question  arose  between  the 
assignees  and  the  wife.  The  bill  was  filed  by  the  assignees  ;  and, 
though  an  objection  was  raised  on  account  of  the  settlement,  the 
wife  obtained  her  equity.  In  Pawlet  v.  Delavel  (v)  it  is  laid  down 
that  though  the  Court  will  make  a  decree,  where  the  husband  and 
wife  are  parties,  where  the  wife  has  a  proper  settlement,  to  pay  to 
the  husband  and  wife,  where  the  wife  has  not  had  a  sufficient 
settlement  the  Court  will  not.  As  to  the  form  of  this  suit,  the  wife 
sues  alone,  it  is  true,  not  with  her  husband  ;  but  that  was  the  case 
in  Worrall  v.  Marlar;  if  she  has  the  equity  against  her  husband, 
she  must  be  entitled  to  sue. 

The  Attorney -General,  Mr.  Mansfield,  and  Mr.  W.  Agar,  for  the 
defendant  Montolieu. — The  objection  to  the  form  of  the  suit  would 
merely  occasion  delay;  and  a  bill  would  be  filed  in  their  joint  names. 

There  is  no  case  in  which  the  Court  has  decreed  against  a  trustee 
who  had  paid  the  husband  without  suit  that  the  wife  had 
an  equity  to  charge  the  trustee.     The  husband  ^  suing  in  [  *  490  ] 
the  Ecclesiastical  Court,  is  suing  persons  unwilling  to  pay  him; 
and  the  trustee  or  executor,  so  sued,  has  come  into  this  Court  to 

r)  2  Ves.  560.  (s)  2  Atk.  96.  {t)  2  P.  Wms.  639. 

\u)  1  Vern.  396.  {v)  2  Ves.  663. 
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restrain  him.  That  is  quite  a  difiPerent  case.  Suppose  the  husband 
institutes  a  suit  in  the  Ecclesiastical  Court,  and  the  trustee  submits 
to  pay,  could  the  wife  come  here  and  say,  it  was  in  fraud  of  her 
Equity  ?  Lord  Hardwlcke,  in  Jeivson  v.  Moulson,  supposes  a  case, 
where  the  husband  can  come  at  the  property  without  the  aid  of  the 
Court.  All  the  instances  are,  where  the  person  has  refused  to  pay, 
unless  compelled  by  a  Court  of  equity.  That  gives  the  jurisdiction; 
and  none  can  be  produced,  where  the  executor  has  been  prevented 
from  paying  to  the  husband,  if  he  chose  to  do  so ;  or  where,  having 
paid  to  the  husband,  he  has  been  charged  as  upon  a  breach  of  duty 
by  reason  of  that  payment,  and  made  to  refund.  The  case  of 
Worrall  v.  Marlar  is  a  singular  one,  and  was  influenced  by  the  in- 
solvency of  the  husband;  but  this  plaintiff  has  a  competent  provision. 

This  case  is  certainly  new,  in  the  circumstances  that  the  husband 
is  debtor  to  the  other  defendant;  but  if  he  could  have  paid  the  hus- 
band, and  the  Court  would  not  have  made  him  refund,  there  can  be 
no  difference  from  his  retaining  against  the  husband.  Suppose 
Lord  Elibank  had  sued,  and  the  equity  of  the  wife,  having  a  very 
large  provision,  was  out  of  the  question,  this  Court  would  never 
compel  the  administrator  to  pay  that  share  to  his  debtor,  unless  the 
latter  would  allow  the  debt.  This  Court  goes  infinitely  beyond 
Courts  of  law,  as  to  set  off.  It  would  be  strange  to  permit  the  wife 
to  intervene  against  the  administrator  retaining,  where  she  could 
not  intervene  to  prevent  his  paying  her  husband,  and  the  husband 
paying  his  debt  out  of  that.  Burdon  v.  Blaster,  Jeicson  v.  Moulson, 
and  all  the  other  cases,  go  upon  the  same  ground  ;  that  the  pro- 
perty was  in  the  Court,  and  the  husband,  or  his  assignees,  could 
not  have  it  without  the  assistance  of  the  Court.  In  this  case  the 
plaintiff  comes  to  get  it  from  the  administrator,  contrary  to  the 
plainest  equity  between  him  and  her  husband.  There  is  no  in- 
stance of  a  bill,  by  the  wife  against  her  husband,  to  have 
[  *  491  ]  *  the  property  settled  to  her  separate  use ;  which  is  the 
object  of  this  bill.  This  property,  though  subject  to  the 
equity  of  the  wife,  is  the  property  of  the  husband  :  Packer  v. 
Wyndham  (w). 

The  Solicitor -General,  in  reply. — Packer  v.  Wyndham  hQ.^  noth- 
ing to  do  with  this  case.  The  wife  being  dead,  and  without  issue,  the 
question  arose  between  the  assignees  of  Mr.  Packer,  and  the  next 
of  kin  of  Mrs.  Packer;  and  it  was  insisted  that,  if  the  agreement 

iw)  Prec.  Ch.  412. 
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had  been  carried  into  execution,  Mr.  Packer  would  have  been  enti- 
tled to  the  money:  and  she  having  been  provided  for  during  her 
life,  and  being  dead,  and  not  having  left  any  children,  the  purpose 
for  which  the  Court  laid  its  hand  upon  the  property,  to  secure  a 
settlement,  was  at  an  end.  The  rule  is  clearly  laid  down  in  March 
V.  Head  (x),  and  it  is  now  a  settled  rule,  that  if  a  husband,  in  right 
of  his  wife,  becomes  entitled  to  any  sum  exceeding  200Z.,  this  Court 
will  not  permit  him  to  have  it  without  a  reference  to  the  Master, 
for  the  purpose  of  a  settlement,  unless  the  wife  consents  that  it 
shall  be  paid  to  her  husband.  The  rule  is  clear,  that,  wherever 
the  husband  becomes  entitled  to  sue  in  right  of  his  wife,  she  must 
consent  that  he  shall  have  it,  or  he  is  under  the  necessity  of  making 
a  settlement,  unless  the  master  is  of  '  opinion  that  the  settlement 
already  made  by  the  husband  is  such  as  to  answer  all  the  purposes 
of  the  wife.  Packer  v.  Wyndham  is  mentioned  by  Lord  Hardwicke 
in  Bates  v.  Dandy  (y),  as  consisting  of  many  particular  circum- 
stances. Worrall  v.  Marlarhas  determined,  that  the  wife  may  file 
the  bill  by  her  next  friend;  and  there  can  be  no  doubt,  that  this 
plaintiff  has  an  interest  that  will  enable  her  to  file  such  a  bill  for 
the  purpose  of  having  her  property  ascertained.  Lord  Elibank  is 
passive.  It  is  true,  if  he  had  assigned  this  to  Montolieu,  that 
might  have  bound  the  plaintiff;  but  he  has  not  done  so.  This  ad- 
ministrator stands  in  the  character  of  trustee,  and  has  no  right  to 
object,  merely  for  his  own  advantage.  If  this  bill  should  be  dis- 
missed the  defendant  would  not  he  discharged,  but  on  the  death  of 
Lord  Elibank  the  right  would  survive,  and  she  might  file 
*a  new  bill.  It  is  not  like  a  release.  If  a  proper  settle-  [  *  492  ] 
ment  has  not  been  inade,  there  must  be  a  proposal  laid 
before  the  Court,  as  in  Worrall  v.  Marlar.  That  must  be  made  by 
the  husband,  not  by  Montolieu,  who  has  no  more  right  than  any 
other  creditor. 

Lord  Chancelloe  Loughborough  {z). — I  wish  to  consider  this  case. 


Lord  Chancellor  Loughborough. — The  only  difficulty  I  had  in 
this  cause  was  upon  the  form  of  the  suit:  whether  a  married  wo- 
man, by  her  next  friend,  could  be  the  plaintiff  in  this  Court. 

With  respect  to  the  point  made  by  the  answer  of  Montolieu,  that 

"  {x)  3  Atk.  720. 

[ij]  2  A.tk.  207.  See  statement  of  Bates  v.  Dandy,  from  Reg.  Lib.  1  Russ. 
33,  n.,  and  a  note  of  Lord  Hard wicke's  judgment,  3  Ross.  72,  n. 

(2)  Afterwards  Earl  of  Rosslyn . 
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he  had  a  right  to  retain  against  the  debt  of  the  husband,  being  pos- 
sessed of  the  fund  as  administrator,  and  the  wife  being  one  of  the 
next  of  kin,  I  am  very  clearly  of  opinion  the  defendant  had  no  right 
to  retain  (a).  The  administrator  is  trustee  for  the  next  of  kin: 
the  plaintiff  being  one  of  them,  if  she  has  any  equity  against  her 
husband  with  regard  to  this  money,  that  equity  will  clearly  bar  any 
right  of  retainer  he  can  set  up  to  the  property,  of  which  he  became 
administrator. 

With  respect  to  the  only  difficulty  I  had  upon  the  point  of  form,  if 
she  is  entitled,  and  there  is  no  way  of  asserting  her  right  against  her 
husband,  except  by  a  bill,  that  objection,  I  think,  does  not  weigh 
much.  If  the  defendant  Montolieu  had  done  what  would  have  been 
the  natural  thing  and  the  right  thing,  and  what  he  certainly  would 
have  done  but  for  his  own  interest,  he  would  have  been  the  plain- 
tiff, desiring  the  Court  to  dispose  of  the  fund,  and  for  her  benefit,  to 
protect  her  interest  in  it.  Then,  upon  all  the  circumstances,  it  is 
very  clear,  if  it  had  come  before  the  Court,  it  would  have  been  mat- 
ter of  course  to  have  pronounced  upon  her  equity  upon  the  bill  of 
the  administrator,  praying  that  the  money  in  his  hands  might  be 
properly  disposed  of:  and  I  would  not  have  suffered  this  money  to 
be  paid  to  Lord  Elibank,  without  making  a  provision  for 
[  *  493  ]  her,  for  the  provision  upon  her  marriage  *was  clearly  not 
adequate  to  her  fortune;  and  it  is  clear  that  provision  was 
made  upon  the  expectation,  that,  by  circumstances  to  occur  in  his 
family  there  would  be  an  opportunity  to  do  better  for  her  at  a  fu- 
ture period.  The  difficulty  was,  that  it  was  very  unusual  in  point 
of  form — the  bill  coming  on  the  part  of  the  wife,  instead  of  the 
husband. 

Declare,  that  the  defendant  Montolieu  is  not  entitled  to  retain, 
in  satisfaction  of  the  debt  due  from  the  defendant  Lord  Elibank  to 
him,  but  that  the  distributive  share  of  Lady  Cranstown's  fortune, 
accruing  to  the  plaintiff,  as  one  of  her  next  of  kin,  is  subject  to  a 
farther  provision  in  favour  of  the  plaintiff  and  her  children,  the 
settlement  made  upon  her  marriage  being  inadequate  to  the  fortune 
she  then  possessed.  Refer  it  to  the  Master  to  take  the  accounts, 
and  to  see  a  proper  settlement  made  upon  the  plaintiff  and  her 
children,  regard  being  had  to  the  extent  of  her  fortune  and  the  set- 
tlement already  made  upon  her. 

(a)  See  also  Carr  v.  Taylor,  10  Ves.  574;  Ex  parte  Blagden,  2  Rose,  294;  Ex 
parte  O'Ferrall,  1  G.  &  J.  347. 
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June  Qth.     July  SOth,  31st,  1804. 
[reported  10  VES.  84.] 

Right  of  children  to  a  provision  out  of  the  property  of  their  mother, 
under  a  decree  directing  a  settlement  by  the  husband  on  her  and 
her  children,  notivithstanding  her  death  before  the  report 

Demurrer  to  the  bill  of  the  children  ivas  overruled. 

The  bill  was  filed  by  the  infant  children  of  Lord  Elibank,  stating 
the  proceedings  in  the  cause  Lady  Elibank  v.  Montolieu,  and  the 
decree,  directing  the  Master  to  approve  a  proper  settlement  to  be 
made  by  the  defendant  Lord  Elibank  on  the  plaintiff,  Lady  Eli- 
bank his  wife,  and  her  children  by  him,  regard  being  had 
to  the  extent  *  of  her  fortune  and  the  settlement  already  [  *  494  ] 
made  upon  her  by  Lord  Elibank. 

The  bill  further  stated,  that  before  any  report  Lady  Elibank  died 
intestate;  and  prayed  that  it  may  be  declared,  that  the  plaintiffs 
and  the  defendant  Alexander  Murraj^,  another  child  of  Lord  and 
Lady  Elibank,  have,  under  the  decree  of  the  19th  February,  1801, 
a  right  to  have  a  provision  made  for  them  out  of  the  said  one- 
fourth  of  the  personal  estate  of  Lady  Cranstown:  and  that  it  may 
be  referred  to  the  Master  to  approve  of  a  proper  settlement  to  be 
made  by  the  defendant  Lord  Elibank  upon  the  plaintiffs  and  the 
defendant  Alexander  Murray,  being  all  the  children;  regard  being 
had  to  the  extent  of  the  fortune  of  Lady  Elibank,  and  the  settle- 
ment already  made  by  Lord  Elibank. 

To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  Alexander  and  Mr.  Cooke,  in  support  of  the  bill. — 

The  question  is,  whether  the  children  are  entitled  to  sustain  a 

supplemental  suit,  so  as  to  have  the  benefit  of  the  decree.     This 

right  is  purely  a  creature  of  the  Courts  of  equity  of  this  country. 

Upon  principle,  why  should  the  interest,  given  by  the  decree   to 
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particular  persons,  beyond  the  interest  of  the  parent,  depend  upon 
the  accident  of  death  ?  But  the  interest  of  the  children  rests  most 
safely  on  the  uniform  practice.  In  Rowe  v.  Jackson  (6),  it  was 
said  by  Mr.  Madocks,  and  assented  to  by  the  Court,  that,  where  a 
husband  sues  for  his  wife's  fortune,  and  is  decreed  to  make  a  pro- 
posal for  a  settlement,  and  the  wife  dies,  the  husband  shall  be  com- 
pelled to  carry  it  into  execution  for  the  children;  and  he  cited  a 
manuscript  case  for  that,  and  observed,  that  the  same  thing  was 
said  by  Lord  Thurlow,  in  1779,  upon  a  motion  by  Mr.  Mansfield, 
but  it  is  otherwise  if  the  wife  dies  before  the  decree.  It  is  now  de- 
cided, that  the  creditors  of  the  husband  are  exactly  in  the  same 
situation.  An  order  was  made  by  Lord  Alvanley,  enforcing  the 
equity  for  the  children,  after  the  death  of  the  wife,  even  against 

the  assignment  of  the  husband.  It  does  not  appear  whether 
[  *495  ]  the  husband  had  *  carried  in  a  proposal  before  the  death 

of  the  wife,  or  before  the  assignment;  but  that  cannot 
make  a  difference,  as  the  mere  proposal  could  not  bind  more  than 
the  decree,  in  obedience  to  which  it  is  made.  The  rule  is  now 
clearly  settled,  that  the  children  have,  through  their  mother,  an  in- 
terest in  her  fortune.  The  uniform  language  of  the  Court  is,  that 
the  husband  shall  go  before  the  Master,  and  lay  proposals  for  a  set- 
tlement upon  the  wife  and  children.  It  appears,  from  Hearle  v. 
Gh^eenbank  (c),  that  Lord  Hardivicke  so  considers  it,  and  seems  to 
think  that  a  decree  might  be  made  after  the  death  of  the  wife,  the 
children,  even  after  her  death,  having  a  right  against  the  father  for 
a  provision.  But  here  is  a  decree,  establishing  this  right  of  the 
children  in  the  life  of  the  wife,  and  the  settlement  is  to  be  consid- 
ered as  made  at  the  date  of  the  decree,  and  in  the  nature  of  an 
agreement  sanctioned  by  the  Court,  giving  the  .husband  the  for- 
tune upon  terms.  In  Martin  v.  Mitchell,  the  case  before  Lord  Thur- 
low  in  1779,  the  Court,  after  the  death  of  the  wife  before  a  settle- 
ment, carried  the  proposal  into  execution  against  an  assignment  to 
a  creditor. 

Mr.  Richards  and  Mr.  W.  Agar,  in  support  of  the  demurrer. — In 
the  case,  either  a  sum  of  money,  the  property  of  a  married  woman, 
which  belongs  to  her  husband  in  her  right,  or  a  bond  or  note,  a 
chose  in  action,  or  what  Lord  Alvanley  called  a  chose  in  equity, 
which  the  husband  may  recover,  but,  if  he  does  not,  will  survive,  the 

(6)  2  Dick.  604,  stated  also  from  a  manuscript  note  of  Mr.  Romilly. 
(c)  3  Atk.  695.     See  lb.  p.  717. 
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debtor  may  pay  the  husband  who  may  release  him.  It  is  his  prop- 
erty subject  to  the  contiagency  of  survivorship.  A  Court  of  equity 
will  not  assist  him,  unless  he  will  make  a  settlement;  but,  if  the 
wife  does  not  desire  a  settlement,  the  Court  will  not  make  one  for 
her;  and  it  has  been  held,  that  the  Court  cannot  refuse  to  the  wife 
the  power  of  giving  the  property  to  her  husband.  It  is  the  prop- 
erty of  the  husband,  to  be  extended  to  the  wife  and  children,  if  she 
thinks  fit;  but  the  Court  would  not,  upon  her  desire  in  court,  per- 
mit her  to  give  it  to  any  one  else,  as  she  might,  if  it  was  hers,  in- 
dependent of  the  equity  the  Court  attaches  upon  it 
Having  not  the  property,  but  an  *  equity  only,  she  has  no  [  *  490  ] 
interest  to  give  up.  There  is  no  analogy,  therefore,  to  the 
case  of  a  fine,  in  which  an  interest  does  pass.  The  trustee  is  justi- 
fied in  paying  the  husband;  but,  if  the  wife  had  an  interest  in  it,  he 
would  be  answerable  for  that  to  her. 

But,  supposing  the  wife  to  have  some  interest,  can  the. children 
have  any?  If  she  is  dead  they  cannot  come  here  for  a  settlement: 
Scriven  v.  Tapley  (d).  It  is  said,  the  Court  has,  by  the  decree, 
given  them  an  interest.  They  were  not  parties  before  the  Court  at 
the  time  that  decree  was  made.  They  have  no  more  interest  in  the 
property  than  a  stranger;  but  are  considered  by  the  Court  in  a  man- 
ner comprehended  in  the  mother,  while  she  exists,  who  is  therefore 
allowed  to  extend  her  plan  of  provision  to  them,  but  not  as  distinct 
and  separate  objects,  having  an  interest  independent  of  her.  Sup- 
pose Lady  Elibank  had  waived  the  order  for  a  settlement,  and  de- 
sired the  money  to  be  paid  to  her  husband,  the  Court,  considering 
the  equity  hers,  would  have  held,  that  she  might  disappoint  her 
children.  The  proposal,  not  completed  and  carried  into  execution 
by  the  Court,  is  only  an  offer;  and,  if  the  wife  dies  before  it  is  car- 
ried into  execution,  the  husband  is  remitted  to  his  legal  right.  In 
all  these  cases  everything  is  given  with  reference  to  the  wife — noth- 
ing independent  of  her.  Only  two  authorities  are  produced  for 
making  any  order  for  the  benefit  of  the  issue  of  the  marriage  after 
the  death  of  the  wife;  the  one,  Roive  v.  Jackson,  a  very  short  note; 
the  other,  an  order,  made  by  Lord  Alvanley,  upon  petition,  by  some 
slip  in  the  absence  of  the  assignees,  who  were  not  parties,  and  with- 
out even  inquiring  whether  they  had  any  objection  to  it.  The 
property  was  very  small,  which  perhaps  might  have  had  some  in- 
fluence. The  Court  cannot  say  what  proportion  the  wife  would 
(d)  Amb.  509.     2  Eden,  337.  ' 

547 


*  497  MURRAY  -y.  LORD  ELIBANK. 

have  settled  upon  herself  and  what  upon  her  children.  In  Macau- 
lay  V.  Philips  (e),  it  was  held,  that  the  decree  gave  no  interest  to 
the  husband,  but  it  survived  to  the  wife;  and  Lord  Alanley  says,  if 

she  died,  notwithstanding  his  proposal,  he  would  have  been 
[  *  497  ]  entitled.     That  opinion  was  given  by  Lord  Aliianley  *  with 

great  deliberation,  and  takes  the  distinction  between  a 
settlement  approved  by  the  Court  and  a  mere  proposal. 

Lord  Chancellor  Eldon. — There  are  two  points  upon  this  demur- 
rer; one  of  form,  the  other  upon  the  merits  (/).  If  the  wife  has 
this  equity,  for  a  provision  for  herself  and  her  children  up  to  the 
moment  of  the  completion,  it  is  competent  to  her  to  give  it  to  her 
husband.  A  great  variety  of  proceedings  have  occurred,  in  which 
the  Master  has  stated,  that,  with  reference  to  the  point  of  settlement, 
the  party  had  waived  it;  and  I  apprehend,  it  will  be  found  that  she 
may,  between  the  period  of  the  order  and  her  death,  waive  the  bene- 
fit of  that  order  {g).  The  question  then  is,  if  between  the  date  of 
the  order  and  her  death,  she  does  not,  by  some  authoritative  proceed- 
ing, express  an  alteration  of  her  mind,  whether  that  order  is  to  stand 
for  the  benefit  of  the  children.  The  two  decisions  that  have  been 
mentioned  are  strong  authorities  for  that.  Let  an  enquiry  be  made 
into  the  circumstances  of  those  cases;  and,  as  to  the  latter,  whether 
the  assignees  of  the  husband  were  heard  or  not 


(h)  Mr.  Alexander^  for  the  plaintiffs,  stated  the  case  of  Martin  v. 
Mitchell,  from  the  Register's  book,  in  which  the  motion  before  Lord 
Thurlow,  in  1779,  was  made.  In  1777,  a  decree  was  made  for  an  ac- 
count, and  that  what  should  be  found  due  to  Hannah  Fearns  should 
be  paid  into  Court,  to  her  separate  account,  with  the  usual  direction 
for  a  settlement.  The  sum  of  3000?.  was,  by  the  report,  stated  to  be 
due,  and  was  carried  over.  After  her  death,  in  1779,  the  motion, 
referred  to  in  Rowe  v.  Jackson,  to  pay  that  sum  to  the  husband,  was 
made,  and  refused;  and  an  order  was  made,  directing  the  husband 
to  go  before  the  Master,  and  execute  the  order  for  a  proposal.  That 
proposal  was  carried  into  effect,  by  petition,  at  the  Rolls;  and,  under 

•  (e)  4  Ves.  15. 

(/)  Feme  covert  may  waive  her  equity  for  a  settlement  out  of  her  own  prop- 
erty, even  after  the  order,  at  any  time  before  its  completion. 
{g)  See  Lloyd  v.  Williams,  1  Madd.  466. 
(h)  July  30th,  1804. 
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another  order,  in   1803,  stating  all  the  proceedings,  the  children 
were  paid. 

It  appears  from  these  cases,  that  the  equity  of  the  wife 
*  does  survive  to  the  children ;  and  their  only  mode  of  avail-  [  *  498  ] 
injj  themselves  of  this  interest  is  by  supplemental  bill.  The 
case  of  Macaulay  v.  Philips  is  not  applicable.  The  dictum  of  Lord 
Alvanley  would  have  been  inaccurate,  if  there  had  been  any  chil- 
dren ;  but  there  were  no  children.  It  amounts  to  no  more  than  that 
the  proposal  did  not  sever  the  joint-tenancy  between  the  husband 
and  wife.  If,  as  your  Lordship  has  observed,  the  wife  can  waive 
her  right  under  the  order  for  the  benefit  of  her  children  and  her- 
self, that  cannot  affect  a  case  where  she  has  not  waived,  and  is  dead- 

Lord  Chancellor  Eldon. — The  question  is,  what  is  the  effect  of 
such  an  order,  as  constituting  a  right  in  the  issue  to  a  provision,  if 
the  wife  dies  without  any  act  done  after  the  date  of  that  order.  If 
this  case  had  been  antecedent  to  the  period  when  the  manuscript 
case  to  which  Mr.  Madocks  alluded  was  decided,  it  would  Have  been 
very  difiicult,  consistently  with  what  the  Court  does  with  the  wife's 
property,  to  say  there  was  such  a  right  as  is  now  asserted,  upon  a 
proceeding  that  went  no  farther  than  an  order  to  lay  a  proposal  before 
the  Master  {i).  The  husband  where  he  can,  is  entitled  to  lay  hold 
of  his  wife*s  property,  and  this  Court  will  not  interfere.  Previously 
to  a  bill,  a  trustee,  who  has  the  wife's  property,  real  or  personal,  may 
pay  the  rents  and  profits,  and  may  hand  over  the  personal  estate  to 
the  husband  {j).  Lord  Alvanley^  in  Macaulay  v.  Philips,  has  laid 
down,  that,  after  a  bill  filed,  the  trustee  cannot  exercise  his  discre- 
tion upon  that;  that  the  bill  makes  the  Court  the  trustee,  and  takes 
away  his  right  of  dealing  with  the  property,  as  he  had  it  previously. 
I  have  heard  that  otherwise  stated  in  this  Court,  at  the  bar,  at  least. 
But  that  case  is  the  last;  and  I  think  contains  very  wholesome  doc- 
trine upon  that  point.  I  should  have  supposed,  a  decree  made  in 
the  cause  proceeded  upon  the  right  or  equity  in  the  wife  at  the  fil- 
ing of  the  bill;  for  decrees  are  only  declarations  of  the  Court  upon 
the  rights  of  the  parties  when  they  begin  to  sue.  The  wife 
is  entitled  to  call  for  a  declaration,  that  she  *  then  had  a  [  *499  ] 

(0  Husband,  where  he  can,  may  lay  hold  of  wife's  property;  and  this  Court 
will  not  interfere. 

{j)  Previously  to  a  bill,  a  trustee  for  a  feme  covert  may  pay  her  personal 
property,  or  the  rents  and  profits  of  her  real  estate,  to  her  husband:  not  after  a 
bill  filed. 
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right  to  a  provision  for  herself  and  her  children ;  and  yet  it  is  clear, 
after  such  a  bill  filed,  she  might  come  into  Court  and  consent  to  her 
husband's  having  the  fund  entirely  under  his  dominion.  If  she 
does  not,  the  Court,  by  the  decree,  orders  a  proposal  to  be  made  for 
a  settlement  upon  the  wife  and  issue. 

It  has  been  truly  observed,  that  this  doctrine  is  a  mere  (a)  creat- 
ure of  the  Court,  founded  altogether  in  its  practice.  The  case  of 
Macauley  v.  Philips,  proves,  what  I  should  have  had  no  doubt  upon, 
that  notwithstanding  that  order  for  a  proposal,  if  either  party  died 
while  it  rested  merely  in  proposal,  that  would  not  affect  the  right 
by  survivorship  as  between  the  husband  and  wife.  There  were  no 
children  in  that  case,  certainly.  It  is  not  unfrequent,  where  the 
Master  makes  his  report  after  a  decree,  for  him  to  state,  that  the 
parties  had  declined  to  lay  a  proposal  for  a  settlement  before  him. 
That  has  occurred  since  I  have  sat  here;  but,  when  at  the  bar,  I 
was  frequently  concerned  in  this  final  arrangement,  that,  notwith- 
standing such  order  by  the  original  decree,  upon  further  directions 
the  wife  came,  consenting  that  the  fund  should  be  taken  out  of 
Court,  and  was  permitted  to  do  so.  If,  therefore,  the  issue  have  a 
right  against  the  father,  it  is  dependent  altogether  upon  the  will  of 
the  mother.  There  is,  perhaps,  some  difficulty  in  making  all  the 
principles  of  the  Court,  upon  this  subject  consistent  with  the  notion 
of  such  right  in  the  children;  but  it  is  not  for  me  to  reconcile  all 
these  principles,  if  there  is  practice  sufficient  to  establish  a  given 
course  as  to  that.  In  Row  v.  Jackson  (and .  I  can,  from  my  own 
memory,  confirm  both  accounts  of  that  case),  upon  an  application, 
where  it  was  necessary  to  consider  whether,  the  wife  never  having 
expressed  any  change  of  opinion  between  the  period  of  the  order  for 
a  proposal  and  her  death,  that  order  gave  the  children  any  right, 
Mr.  Madocks  stated,  that  it  was  not  according  to  the  practice,  after 
that  order,  to  permit  the  husband  to  avail  himself  of  the  death  of 
the  wife  to  take  the  fund,  leaving  the  children  unprovided.  His 
authority,  always  considerable,  is  in  that  instance  peculi- 
[  *  500  ]  arly  to  be  regarded,  *  as  he  referred  to  another  cas'b,  in 
which  Lord  Thurlow,  was  satisfied  that  such  was  the  rule, 
and  acted  upon  it.  But  it  does  not  rest  there;  for  in  a  subsequent 
case  it  is  clear  from  the  Register's  books  that  Mr.   Mansfield,  after 

(a)  Notwithstanding  an  order  for  a  proposal  for  a  settlement,  under  the 
equity  of  a  married  woman,  by  the  death  of  either,  while  resting  in  proposal, 
the  right  by  survivorship,  as  between  the  husband  and  wife,  is  not  affected. 
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the  death  of  the  wife,  moved  that  a  sum  of  money  should  be  paid 
to  the  husband;  and  Lord  Thurlow  refused  that  application,  upon 
the  ground  that  the  order  for  a  proposal  on  behalf  of  the  children 
was  an  obstacle.  That  was  followed  by  what  Lorfl  Alvanley  did 
upon  a  petition;  whether  regularly  or  not  will  not  shake  the  doc- 
trine, considering  what  had  been  done  before.  In  that  instance, 
Lord  Alvanley  would  not  deliver  out  that  small  sum,  little  more  than 
300Z.,  until  satisfied  that  there  was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties  upon 
it,  it  is  too  much  for  me  to  say,  upon  the  argument  of  a  demurrer, 
all  that  has  been  done  in  the  cases  referred  to  is  to  go  for  nothing, 
because  it  is  difficult  to  say,  ab  ante,  it  should  be  done,  and  that 
I  am  to  set  up  a  different  course  of  practice.  I  agree  also  with 
Mr.  Alexander  as  to  the  dictum  of  Lord  Alvanley  in  Macaulay  v. 
Philips^  which  construction  is  necessary  to  make  him  consistent;  and 
attention  being  given  to  the  circumstance  that  there  were  no  chil- 
dren, there  is  no  inconsistency  in  that  case.  The  principle  must 
be,  that  the  wife  obtained  a  judgment  for  the  children,  liable  to  be 
waived,  if  she  thought  proper;  otherwise,  to  be  left  standing  for 
their  benefit  at  her  death. 

Next,  as  the  form:  if  the  children  have  acquired  a  right  by  the 
judgment  in  the  former  suit,  it  is  subsequent  to  the  institution  of 
the  proceeding  in  that  suit;  and  unless  they  can  apply  by  petition, 
under  the  liberty  to  apply,  I  do  not  see  how  they  can,  except  by 
supplemental  bill. 

The  demurrer,  therefore  ought  to  be  overruled.  If,  upon  the 
hearing  of  the  cause,  this  should  turn  out  to  be  wrong,  it  is  in- 
finitely better  that  it  should  go  to  the  House  of  Lords  upon  a  full 
hearing. 

Demurrer  overruled. 
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[  ^  501  ]         ^  MUKRAY  v.  LORD  ELIBANK. 


May  21st,  22nd,     July  21st,  1806. 

[reported  13  VES.  1.] 

Right  of  children  to  a  provision  out  of  the  property  of  their  mother, 
under  a  decree  directing  a  settlement  on  her  and  her  children : 
notwithstanding  her  death  before  the  report,  no  act  being  done  by 
her  to  waive  the  equity. 

In  this  cause,  the  demurrer  of  the  defendant  Montolieu  having  been 
overruled,  answers  were  put  in,  and  the  cause  came  on  to  be  heard. 

Mr.  Alexander  and  Mr.  Cooke,  for  the  plaintifis,  relied  upon  the 
opinion  expressed  by  the  Lord  Chancellor  upon  the  demurrer. 

Mr.  Richards,  and  Mr.  W.  Agar,  for  the  defendant  Montolieu. — 
This  is  a  very  important  and  new  question,  which  the  Lord  Chan- 
cellor did  not  profess  to  decide  upon  the  demurrer.  The  opinions 
that  have  been  expressed  shew  the  notion  that  has  prevailed  as  to 
the  practice,  but  there  is  no  decision  upon  it.  The  order  by  Lord 
Alvanley  would  not  have  been  made  if  the  Court  had  been  aware 
that  the  creditors  were  not  parties,  the  husband  and  wife  having 
assigned  the  fund,  to  secure  2k^  debt;  and  it  was  delivered  out  of 
Court  upon  the  statement  that  it  was  very  small,  the  creditors  not 
being  parties,  and  no  contest.  The  cases  of  Martin  v.  Mitchell,  and 
Rowe  V.  Jackson,  were  also  upon  petition,  and  no  contest.  It  is 
true,  this  equity  is  the  creature  of  this  Court;  it  has  been  held, 
both  here  and  by  Lord  J^JZdon,  that  it  has  no  analogy  to  a  fine,  and 

it  does  not  arise  if  the  husband  gets  the  property,  if  it  is 
[  *  502  ]  *  not  intercepted  in  the  way;  but  if  the  order  of  the  Court 

is  necessary,  either  upon  the  bill  of  the  wife,  which  must 

now  be  admitted,  or  of  the  husband,  the  Court  will  make  him  do 

what  is  just;  otherwise,  their  is  no  jurisdiction  against  him,  and  he 

cannot  be  held  guilty  of  a  contempt     He  may  run  his  life  against 
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hers.  The  Court  goes  no  further  than  refusing  to  assist  him,  un- 
less he  will  make  a  provision.  The  Court  does  not  act  upon  the  in- 
terest of  the  wife;  for  if  so,  they. would  give  it  to  her.  The  Court 
has  no  dominion  upon  the  subject,  but  exercises  a  sort  of  arbitrary 
authority,  there  being  no  interest  in  her  in  point  of  law.  The 
Court  cannot  compel  him  to  give  her  an  interest,  but  merely  re- 
fuses to  interfere  in  his  favQur,  except  upon  certain  terms.  There 
is  no  doubt  that,  after  a  reference  directed,  as  to  a  provision  for  the 
wife  and  children,  she  may  come  the  next  day,  and,  by  her  own  act 
of  consent,  defeat  that  provision  for  her  children,  though  without 
her  consent  the  Court  would  not  give  the  fund  to  her  husband;  but 
there  is  no  jurisdiction  to  prevent  her  giving  it  to  him.  Mr.  Jus- 
tice Buller  attempted  it,  and  refused  to  take  the  consent;  but  Lord 
Thurlow  held,  that  he  could  not  refuse  it,  and,  with  great  reluctance 
gave  the  money  to  the  husband.  The  power  which  the  wife  has  in 
that  way  to  defeat  the  reference  in  favour  of  the  children,  shows 
clearly  that  the  reference  is  directed  upon  her  account,  not  theirs. 
In  the  case  of  Alexander  v.  M^Culloch  (Z),  it  was  never  thought 
possible  to  give  the  property  to  the  wife;  but  each  came,  from  time 
to  time,  to  get  a  little;  and  Lord  Thurloiv  fed  the  husband  occa- 
sionally, in  order  to  induce  him  to  make  a  proposal.  But  she  might 
have  come  to  give  it  away  to  him;  and,  in  fact,  they  did  at  last  agree, 
as  they  did  also  in  Macaulay  v.  Philips  (m).  The  protection  sub- 
sists only  as  long  as  the  wife  chooses.  When  she  is  gone,  the 
equity  which  is  attached  to  her,  and  to  her  only,  must  be  gone  also. 
What  interest  can  the  children  have  against  their  father?  Are 
they  purchasers  as  against  him  ?  He  is  a  purchaser  of  his  wife's 
choses  in  action  by  the  act  of  marriage,  completed  by  the 
administration.  *  What  right  have  the  children,  as  against  [  *  503  ] 
their  father,  to  insist  upon  a  part  of  the  fortune  ? 

In  Scriven  v.  Tapley  {n),  the  Lord  Chancellor  held  this   equity 

personal  to  the  wife,  reversing  a  decree  at  the  Rolls  in  favour  of  the 

children.     Bond  v.  Simmons  (o),  also,  is  an  authority  that  the  wife 

surviving  is  entitled  to  the  whole  ;  and  the  consequence  is,  that  by 

her  death  the  equity  is  gone,  and  the  children  cannot  file  a  bill  to 

bring  the  money  into  court.     These  authorities  outweigh  the  loose 

(Z)  2  Ves.  Jun.  192;  cited. 

(m)  4  Ves.  15. 

(to)  Amb.  509;  S.  C,  2  Eden,  337. 

(o)  3  Atk.  20. 
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dicta  upon  the  petition,  and  without  contest,  in  favour  of  this  bill; 
and  it  stands  upon  no  foundation  of  principle. 

Mr.  Alexander  in  reply. — The  .opinion  of  Jjovdi  Eldon  is  express- 
ed in  favour  of  this  bill.  It  is  supposed  that  the  plaintiffs  must 
contend,  that  this  equity  would  bind  the  wife  herself,  if  she  chose 
to  relinquish  it.  But,  admitting  that,  notwithstanding  an  order  for 
a  settlement,  if  the  husband  dies,  the  wife  surviving  is  not  bound  to 
make  a  settlement,  can  it  be  said,  therefore,  the  husband  is  not 
bound?  There  is  no  doubt,  the  equity  is  that  of  the  wife;  and  she 
may,  in  any  stage,  come  into  court,  and  relinquish  the  equity  both 
for  herself  and  her  children. 

^Master  of  the  Rolls  (Sir  W.  Grant). — Down  to  what  time?]. 

To  the  time  at  which  the  settlement  is  actually  made.  It  is  an 
equity,  in  opposition  to  the  husband's  legal  right,  upon  which  it  is 
imposed  as  a  burthen  in  favour  of  herself,  and  those  in  whose 
favour  she  may  think  lit  to  apply ;  and  which  she  may  at  any  period 
abandon.  There  is  nothing  inconsistent  in  her  right  to  relinquish 
that  claim,  which  she  has  on  behalf  of  herself  and  her  children. 
But  after  her  death  the  Court  will  suppose  she  died  with  the  inten- 
tion to  insist  upon  it  for  her  children;  in  whose  behalf  it  shall  subsist 
after  her  death,  unless  expressly  waived  during  her  life.  After  the 
order  made  upon  her  application,  and  not  waived,  which  by  the 
event  of  her  death  is  now  become  impossible,  the  right  of  the  chil- 
dren is  vested;  the  effect  of  the  order  being  a  specific  lien  upon  the 
particular  fund,  in  respect  of  which  the  husband  makes 
[  *  504  ]  the  *  application,  notwithstanding  the  general  terms  of 
the  order. 

The  Master  of^the  Rolls  (Sir  W.  Grant). — This  case  arises  out 
of  the  case  of  Lady  Elihank  v.  Montolieu;  by  the  result  of  which 
the  right  of  Lady  Elibank  to  maintain  a  suit  for  a  settlement  against 
her  husband  and  the  administrator  was  established  ;  and  it  was 
determined,  that  the  claim  which  the  administrator  had,  as  a  cred- 
itor of  her  husband,  did  not  stand  in  the  way  of  her  right. 

The  question  now,  (Lady  Elibank  having  died  before  anything 
was  done  under  the  decree,  by  which  the  Master  was  directed  to 
approve  a  settlement  upon  her  and  the  children,)  is,  whether  the 
children  have  a  right  to  the  benefit  of  that  decree  ? 

It  is  contended,  on  the  part  of  the  defendant  Montolieu,  that  the 
right  to  demand  a  settlement  is  a  personal  equity,  attaching  to  a 
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married  woman,  and  in  no  sense  the  riglit  of  the  children;  for,  if  it 
were,  the  mother  could  not  relinquish  it,  as  it  is  admitted  she  may ; 
that,  though  the  children  may  derive  a  consequential  benefit  from 
having  the  settlement  made  upon  the  mother  extended  to  them,  yet 
when  her  right  is  out  of  the  question,  as  it  is  in  this  instance  by 
her  death,  there  must  likewise  be  an  end  of  theirs.  Upon  the  other 
side  it  was  contended,  that,  when  a  settlement  was,  by  the  decree, 
directed  to  be  made  upon  the  mother  and  the  children,  the  right  of 
tlie  children  is  so  far  fixed,  that  the  Court  will  recognise  and  carry 
it  into  efPect,  notwithstanding  her  death,  provided  no  act  was  done 
by  her  to  waive  the  benefit  of  it.  It  seems  to  be  assumed.in  the 
argument,  both  here  and  before  Lord  Eldon,  that  it  was  competent 
to  the  mother  to  waive  the  settlement  at  any  time  before  it  was 
actually  completed;  that  is,  even  after  a  proposal  given  in  by  the  hus- 
band. Lord  Hardicicke,  however,  determined  the  contrary  (p); 
stating,  that  though  the  wife  might  give  up  her  interest  in  the  money, 
if  she  pleased,  yet  nobody  could  consent  for  the  children,  . 
which  may  be.  That  does  not  directly  apply  *  to  this  [  *  505  ] 
case;  as,  I  believe,  no  proposal  was  laid  before  the  Master 
in  this  case  (q). 

With  regard  to  this  equitable  right  which  a  married  woman  has 
in  this  Coprt  to  a  provision  out  of  her  own  fortune,  before  her  hus- 
band reduces  it  into  possession,  it  stands  upon  the  peculiar  doctrine 
of  this  Court.  It  is  vain  to  attempt,  by  general  reasoning,  to  as- 
certain the  extent  of  that  doctrine.  We  must  look  to  the  practice 
of  the  Court  itself.  It  is  sufficient  to  say,  the  habit  of  the  Court 
has  always  been  of  itself,  and  without  any  application  previously 
made  by  the  married  woman,  to  direct  an  inquiry,  when  money  has 
been  carried  over  to  her  account,  whether  any  settlement  has  been 
made;  for  the  money  is  carried  over  subject  to  that  inquiry,  and  the 
constant  habit  has  been  to  direct  a  settlement  not  upon  the  wife 
only,  but  upon  the  children  also.  I  am  not  aware  that  she  has  in 
any  case  been  permitted  to  say  she  claims  a  settlement  for  herself, 

(p)  Anon.,  2  Ves.  671.  See,  however,  Lloyd  r.  Williams,  1  Madd.  466,  in 
which  the  opinion  of  Lord  E/don  is  recognised  and  approve  of. 

[q)  The  equitable  right  of  a  married  w^oman  stands  upon  the  peculiar  doc- 
trine of  the  Court.  When  money  is  carried  over  to  her  account,  the  habit  of 
the  Court  is,  without  any  previous  application  by  her,  to  direct  an  inquiry, 
whether  any  settlement  has  been  made:  and  the  constant  habit  has. been  to  di- 
rect a  settlement,  not  upon  her  only,  but  upon  the  children  also:  her  option  to 
waive  a  settlement  not  enabling  her  to  have  it  confined  to  herself,  excluding 
her  children. 
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but  not  for  her  children.  She  has  the  option  not  to  have  any  set- 
tlement made;  but  if  a  settlement  is  to  be  made,  it  is  always 
directed  for  the  benefit  of  the  wife  and  the  children.  When  she 
comes  to  give  up  her  right  to  her  husband,  she  is  examined 
whether  she  wishes  for  any  settlement.  If  she  does  not  desire 
any  settlement,  then  the  money  is  paid  to  her  husband.  If  she 
desires  a  settlement,  the  settlement  is  upon  her  and  the  children. 

The  question  has  been  made,  whether  the  children  have  any  sub- 
stantive and  independent  right  to  claim  a  settlement  after  the  death 
of  their  mother,  if  a  settlement  was  not  directed  during  her  life? 
In  the  case  of  Hearle  v.  Greenbank  (r),  Lord  Hardwicke  appears  to 
state  that  as  a  doubtful  point;  and  that  he  conceived  there  was  no 
case  determining  that  the  children  have  such  right.  His  Lordship 
seems  not  to  have  recollected  the  case  that  was  before  him,  Grosve- 
nor  V.  Lane  (s),  in  which  he  took  notice  of  such  a  decree,  though 
the  question  before  him  was  not  upon  the  point.  That  was  the  case 
of  the  second  husband,  endeavouring  to  reduce  his  wife's  fortune  into 
possession;  and  the  Court  directed  a  settlement  upon  the 
[  *  506  ]  child,  the  immediate  point  in  the  cause  before  Lord  ^Hard- 
wicke turning  upon  the  right  of  the  child  absolutely  to 
the  whole  legacy,  in  consequence  of  an  appropriation  of  it  by  the 
second  husband. 

In  a  subsequent  case,  Scriven  v.  Tapley  (t),  Sir  Thomas  Clarke, 
as  a  matter  of  course,  taking  it  as  the  ordinary  equity,  directed  a 
proposal  by  the  representative  for  a  settlement  upon  the  child,  the 
wife  being  dead.  That  part  of  the  decree,  it  is  true,  was  reversed 
by  Lord  Northington :  but  the  opinion,  that  children  have  that  equity 
in  their  own  right,  and  independent  of  any  claim  through  the 
mother,  prevailed  so  much,  that,  notwithstanding  that  reversal,  in 
a  year  and  a  half  afterwards,  Sir  Thomas  Sewell,  in  Cockel  v. 
Phips  (u),  made  precisely  the  same  decree.  Everyone  knows  how 
intimately  Sir  Thomas  Sewell  was  acquainted  with  the  practice  of 
the  Court. 

There  is,  therefore,  a  great  deal  of  authority  in  opposition  to  that 
decision  by  Lord  Northington,  in  Scriven  v.  Tapley,  all  weighing 

(r)  3  Atk.  695.     See  lb.  page  717. 

(s)  2  Atk.  180. 

{t)   Amb.  509;  2  Eden,  337. 

(«)  1  Dick.  391.  See.  however,  Lloyd  v.  Williams,  1  Madd.  464,  Avhere  it 
appears  that  the  point  said  to  have  been  decided  by  Lord  Northington,  in 
Scriven  v.  Tapley,  did  not  arise. 
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strongly  in  favour  of  the  right  of  the  children  claiming  under  a 
decree  in  favour  of  their  mother;  for,  if  their  right  to  come  with 
an  original  demand  for  a  settlement  upon  them,  their  mother  hav- 
ing died  without  demanding  any  settlement,  is  established,  a  forti- 
ori, if  she  has  claimed,  and  the  Court  has  directed  a  settlement,  the 
children  must  be  entitled.  As  to  that  there  are  very  few  cases,  but 
all  are  one  way.  The  doctrine,  as  far  as  there  is  any  memorial  of 
it,  is  uniform;  and  it  is  upon  the  uniform  habitual  doctrine  of  the 
Court  that  you  are  least  likely  to  find  cases;  and  in  the  cases  that 
have  occurred,  the  Court  has  interposed,  not  upon  any  controversy 
between  the  parties,  but  upon  its  own  doctrine.  In  Martin  v. 
Mitchell,  the  husband  claimed  the  fund,  and  the  Court  would  not 
permit  him  to  take  it,  but  directed  the  former  order,  for  a  settle- 
ment upon  the  wife,  to  be  prosecuted.  In  Rowe  v.  Jackson  a  simi- 
lar application  appears  to  have  produced  a  similar  refusal;  and  both 
these  cases  were  before  Lord  Thurlow.  No  ground  is  laid  upon 
which  I  should  be  induced  to  depart  from  the  established  doctrine. 
We  can  look  nowhere  but  to  the  practice  of  the  Court  for 
the  extent  of  that  doctrine.  Here  we  find  it.  *  There  is  [  *  507  ] 
no  instance  in  which  the  husband  has  succeeded  in  get- 
ting money  out  of  court  without  making  a  provision  for  the  chil- 
dren. 

These  plaintiffs,  therefore,  are  clearly  entitled  upon  their  supple- 
mental bill.  It  is  not  necessary  to  determine,  whether  they  could 
have  got  at  it  by  any  other  mode. 


By  common  law,  (unaffe'cted  by  recent  legislation,)  on  marriage, 
the  husband  became  entitled  to  receive  the  rents  of  the  wife's  real 
estates  during  their  joint  lives,  and  he  became  absolutely  entitled 
to  all  her  chattels  personal  in  possession  and  to  her  choses  in  ac- 
tion, as  debts  by  obligation,  contract,  or  otherwise,  if  he  reduced 
them  into  possession;  or  if  he  did  not,  as  administrator  of  his  wife,  if 
he  survived  her;  and  he  became  also  entitled  to  her  chattels,  real, 
with  full  power  to  alien  them,  though  if  he  died  before  his  ivife, 
withoxit  having  reduced  into  possession  her  choses  in  action,  or  with- 
out having  aliened  her  chattels,  real,  they  would  survive  to  the  wife. 
See  Gilb.  Ten.  108;  Co.  Litt  67  a.,  300  a.,  351  b.,  351;  1  Roll. 
Ab.  342,  pi.  1;  Co.  Litt.  185  b.;  Fleet  y.  Perrins,  3  L.  R.  Q.  B.  536, 
4  L.  R.  Q.  B.  500.  [See  Hill  on  Trustees,  407;  Perry  on  Trusts, 
Sec.  626.} 

The  husband  acquired  this  interest  in  the  property  of  his  wife  in 
consideration  of  the  obligation  which,  upon  marriage,  he  contracted, 
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of  maintaining  her  and  his  children  by  her;  but  the  common  law 
was  defective,  inasmuch  as  it  possessed  no  means  of  ensuring  the 
performance  of  the  duty  imposed  upon  the  husband,  since  in  many 
cases  he  might  have  it  in  his  power  to  reduce  into  possession  all 
her  choses  in  action,  and  to  alien  all  the  property  to  which  he  was 
entitled  jure  mariti,  or  upon  his  becoming  bankrupt  or  insolvent  it 
would  vest  in  his  assignees  for  the  benefit  of  his  creditors,  and 
thus  his  wife,  however  great  may  have  been  her  fortune,  might, 
with  her  children,  be  left  utterly  destitute.  Courts  of  equity 
have,  from  a  very  early  period,  endeavored  to  remedy  this  defi- 
ciency in  the  common  law,  by  giving  to  the  wife,  in  certain  cases,  a 
right  to  a  provision  out  of  her  own  property ;  this  right  is  called 
her  equity  to  a  settlement.  See  the  observations  of  Lord  Hardwicke 
in  Jeivson  v.  Moulson,  2  Atk.  417;  and  of  Lord  Cottenham  inStur- 
gis  V.  Champneys,  5  My.  &  Cr.  101,  105. 

As  to  the  assignment  of  the  choses  in  action  of  a  married  woman, 
and  as  to  what  amounts  to  the  reduction  of  them  into  possession 
by  her  husband,  see  note  to  Hornsby  v.  Lee,  vol.  2,  post. 
[  *  508  ]  The  jurisdiction  to  cofnpel  the  ^husband,  or  those  claim- 
ing under  him,  to  make  a  settlement  upon  the  wife,  was 
first  assumed  in  cases  where  it  was  necessary  for  them  to  apply  to 
the  Court  for  assistance  in  order  to  obtain  possession  of  the  prop- 
erty of  the  wife;  which  assistance  the  Court,  acting  upon  the  maxim, 
that  he  who  seeks  equity  must  do  equity^  withheld  until  an  adequate 
settlement  was  made  upon  the  wife.  Bosvil  v.  Brander,  1  P.  Wms. 
459.  [This  equity  is  enforceable  against  the  husband  and  all  per- 
sons claiming  under  him,  whether  they  are  assignees  for  value  or 
voluntary  assignees  in  bankruptcy.  It  is  also  paramount  to  the 
right  of  set-off  which  an  executor  or  administrator  from  whom  a 
legacy  or  distributive  share  was  due  to  the  wife,  has  by  reason  of 
any  indebtedness  of  the  husband  to  the  estate. 

If  the  interest  out  of  which  the  settlement  is  sought  is  a  life 
estate,  it  cannot  be  enforced  against  the  husband  if  he  supports 
the  wife,  or  against  his  assignee  for  value. 

The  reason  of  this  exception  is  that  the  assignment  of  the  life 
estate  will  be  good  only  during  the  coverature:  Bispham's  Eq. 
Sec.  113.] 

In  consequence  of  this  origin  of  the  jurisdiction,  it  was  thought, 
that  the  equity  of  a  wife  to  a  settlement  was  confined  to  those  cases 
in  which  the  husband,  or  those  claiming  under  him,  were  plaintiffs. 
See  Bosinl  v.  Brander,  1  P.  Wms.  460.  [As  to  the  parties  against 
whom  the  wife's  equity  to  a  settlement  will  be  enforced,  see  Paige 
V.  Esks,  19  Pick.  269;  Coppedge  v.  Threadgill,  3  Sneed,  577; 
Moore  v.  Moore,  14  B.  Mon.  259;  Bennet  y.  Dillingham,  2  Dana, 
436;  Udall  v.  Kenney,  5  Johns.  Ch.  464;  Phillips  v.  Hassell,  10 
Humph.  197;  Hanland  v.  Myers,  6  Johns.  Ch.  25;  Durr  'v.  Bow- 
yer,  2  McCord,  Ch.  368.]  However,  since  the  decision  of  Lady 
Elibank  v.  Montolieu,  the  wife  has  been  permitted  actively  to  assert 
558 


MURRAY  V.  LORD  ELIBANK.  *  509 

her  equity  as  a  plaintiff  in  a  suit;  (Sturgis  v.  Champneys,  5  My. 
&  Cr.  105;  Eedes  v.  Eedes,  11  Sim.  569;  Hanson  v.  Keating,  4  Hare, 
6;  Osborn  v.  Morgan,  9  Hare,  434;  Duncombe  v.  Greenacre,  28 
Beav.  472;  2  De  G.  F.  &  J.  509;)  or  if  there  be  already  an  ex- 
isting suit,  by  petition  therein  (Greedy  v.  Lavender,  13  Beav.  62; 
Scott  V.  Spashett,  3  Mac.  &  G.  599)  at  any  time  before  the  hus- 
band has  actually  reduced  his  wife's  equitable  property  into  pos- 
session. And  sea  Netvenham  v.  Pemberton,  1  De  G.  &  Sm.  644, 
and  the  remarks  thereon  in  In  re  Potter,  1  L.  B.  Eq.  487. 

A  trustee  is  always  justified  in  refusing  to  pay  over,  even  at  her 
request,  the  wife's  fund  to  the  husband,  and  thereby  enabling  him 
to  reduce  it  into  possession,  and  in  thus  insisting  on  affording  her 
an  opportunity  of  asserting  her  equity  to  a  settlement;  Re  Sican,  2 
H.  &  M.  34.  [A  trustee  may  pay  over  a  wife's  equitable  property 
to  the  husband  if  he  pleases,  and  such  payment  will  discharge  the 
responsibility  of  the  trustee. 

But  if  the  trustee  refuses  to  deliver  the  possession  to  the  husband, 
and  the  husband,  in  order  to  reach  the  funds  in  his  hands,  com- 
mences proceedings  in  equity,  the  court,  on  the  maxim  "that  he 
who  seeks  equity  must  do  equity,"  may  order  a  proper  settlement 
to  be  made  upon  the  wife  out  of  her  equitable  property  in  the  hands 
of  the  trustee:  '  Perry  on  Trusts,  Sec.  627;  Abernethy  v.  Aber- 
nethy,  8  Fla.  243;  Andrews  v.  Jones,  10  Ala.  401;  Barron '^J.  Barron, 
24  Vt.  375;  Gassett  v.  Grout,  4  Met.  486;  Tucker  v.  Andrews,  13 
Me.  124;  Crook  v.  Turpin,  10  B.  Mon.  243;  Napier  v.  Howard,  3 
Kelley,  193;  Glen  v.  Fisher,  6  Johns.  Ch.  33;  Wiles  v.  Wiles,  3  Md. 
1 ;  Chase  v.  Palmer,  25  Me.  342;  Stevenson  v.  Brown,  3  Green,  Ch. 
503;  Van  Duzer  v.  Van  Duzer,  6  Paige,  368,] 

Where  a  trustee  has  reason  to  believe  that  the  husband  and  wife 
have  agreed  to  settle  a  sum  of  money  in  his  hands,  and  especially 
if  the  wife  does  not  distinctly  express  a  wish  that  payment  is  to  be 
made  to  her  husband,  he  would  be  justified  in  paying  the  money 
into  Court:  Inre  Bendyshe,  3  Jur.  N.  S.  727. 

Where,  moreover,  a  trustee  has  paid  into  Court  a  fund  to  which 
a  married  woman  is  absolutely  entitled,  he  is  entitled  as  of  course 
to  his  costs  between  solicitor  and  client,  unless  his  conduct  has  been 
simply  capricious  or  vexatious.  Re  Swan,  2  H.  &  M.  34;  sed  vide 
contra,  Penfold  v.  Bouch,  4  Hare,  271;  in  that  case,  however,  when 
the  demand  was  made  upon  the  trustee,  there  had  been  already  what 
the  Court  considered  a  sufficient  settlement  made  by  the  husband 
on  the  wife,  so  that  her  equity  to  a  settlement  was  clearly  exhausted: 
2  H.  &  M.  '38.     And  see  In  re  Robert's  Trust,  W.  N.  1869,  p.  88. 

The  trustee,  moreover,  may  join  in   a  settlement  of  the  wife's 
funds,  and  for  that  purpose  with  the  consent  of  the  hus- 
band, he  may  *transfer  them  to  the  trustees  of  an  exist-  f  *  509  ] 
ing  settlement,  to  be  held  upon  the  trust  thereof,  and  such 
a  settlement  will  be  ds  valid  as  if  directed  to  be  made  by  the  Court: 
Montefiore  v.  Behrens,  1  L.  R.  Eq.  171. 
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The  Court  of  Bankruptcy  has  it  seems,  jurisdiction  to  order  a 
settlement  to  be  made  upon  the  wife  of  u  bankrupt,  insisting  upon 
her  equity  to  a  settlement:  Ex  parte  Thompson,  1  Deac.  90;  Ex 
parte  Norton,  8  De  G.  Mac.  &  G.  258;  Ex  parte  Coysegame,  1  Atk. 
192. 

Inasmuch  as  a  married  woman  did  not  need  the  protection  of  the 
Court  in  the  case  of  property  to  which  she  was  entitled  to  her 
separate  use,  the  Court  never  considered  that  she  had  any  equity  to 
a  settlement  out  of  such  property.  This  being  so,  the  necessity  for 
a  married  woman  to  assert  her  equity  to  a  settlement  was  much 
diminished  by  the  Married  Women's  Property  Act,  1870,  33  &  34 
Vict.  c.  93  (more  fully  treated  of  in  the  next  note),  according  to 
which  the  earnings  of  a  married  woman,  after  the  passing  of  the 
Act  (sect.  1),  personal  property  coming  to  her  under  an  intestacy, 
or  any  sum  of  money  not  exceeding  200/.  under  a  deed  or  will  (sub- 
ject to  the  trusts  of  any  settlement  affecting  the  same)  (sect.  7),  and 
the  rents  and  profits  of  freehold,  copyhold,  or  customaryhold  prop- 
erty descending  upon  any  woman  married  after  the  passing  of  the 
Act  (sect.  8),  would  belong  to  her  to  her  separate  use. 

This  Act  was  afterwards  amended  by  "  An  Act  to  amend  the 
Married  Women's  Property  Act,  1870"  (37  &  38  Vict.  c.  50j,and 
both  Acts  have  been  consolidated,  amended  and  repealed  by  the 
Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  under 
which  in  effect,  where  a  woman  is  married  on  or  after  the  1st  Jan- 
uary, 1883,  or  where  the  title  of  property  accrues  to  her  after  that 
date  though  married  before  she  is  entitled  to  it  as  her  separate 
property  as  if  she  were  a  feme  sole.     (Sects.  1,  2,  5.) 

No  property,  therefore,  of  a  woman  affected  by  this  Act,  as  it  is 
her  separate  property,  can  give  rise  to  a  question  of  her  equity  to 
a  settlement. 

Since,  however,  cases  may  arise  not  coming  within  these  Acts,  it 
is  still  necessary  to  examine  the  subject  of  a  wife's  equity  to  a  set- 
tlement, and  in  doing  so  it  is  purposed  to  consider: — 

1.  Out  of  what  property  unaffected  by  the  Married  Women's 
Property  Acts  she  can  claim  it.  2.  Rights  of  her  children  to  an 
interest  under  the  settlement.  3.  As  to  the  amount  of  the  wife's 
property  to  be  settled.  4.  As  to  the  mode  of  settlement.  5.  Waiver 
of  settlement  by  the  wife.  6.  What  will  defeat  or  bar  the  wife's 
equity  to  a  settlement.  7.  Wife  when  allowed  mainte- 
[  *  510]  nance  by  Court  out  of  her  equitable  property  on  *  refusal 
of  her  husband  to  make  a  settlement.  8.  As  against 
whom  the  equity  to  a  settlement  is  binding. 

1.  Out  of  what  property  unaffected  by  the  Married  Women^s 
Property  Acts,  the  wife  can  claim  her  equity  to  a  settlement.^ — 
Where  the  property  of  the  wife  is  equitable,  and  consequently  not 
recoverable  at  law,  it  is  clear  that  the  husband  or  his  assignees,  will 
only  obtain  it  upon  the  terms  of  making  a  settlement  upon  the  wife 
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:and  her  children,  if  she  require  one  to  be  made:  {Milner  v.  Colmer 
2  P.  Wms.  639);  [The  steps  must  be  taken  for  a  settlement  before 
the  husband  has  obtained  the  actual  possession  of  the  fund,  because 
the  courts  will  not  compel  a  husband  who  has  obtained  possession 
to  refund  the  property,  in  order  that  a  settlement  may  be  made: 
Pool  V.  Morris,  29  Ga.  374;  Rees  v.  Waters,  9  Watts,  90;  Mitchell 
V.  Sevier,  9  Humph.  146;  Carleton  v.  Bank,  7  Ala.  34;  Wickes  v. 
Clarke,  8  Paige,  161.]  and  a  legacy  is  not  deprived  of  its  equitable 
character  by  being  charged  on  land,  with  power  of  entry  and  re- 
ceipt of  the  rents  and  profits:  Buncombe  v.  Greenacre,  28  Beav. 
472,  2  De  G.  F.  &  Jo.  509,  overruling  OooA;e  v.  Williams,  11  W.  R. 
(V.-C.  S.),  504. 

And  where  an  equitable  estate  in  fee  descended  on  a  married 
woman,  the  Court,  by  virtue  of  her  equity  to  a  settlement,  has  set- 
tled the  estate  on  her  during  her  life,  but  has  refused  to  interfere 
with  the  possible  estate  by  curtesy  of  the  husband:  Smith  v.  Mat- 
thews, 3  De  G.  F.  &  Jo.  139. 

And  even  where  the  property  though  in  its  nature  legal,  becomes 
from  collateral  circumstances,  the  subject  of  a  suit  in  equity,  it  ap- 
pears that  the  wife's  equity  to  a  settlement  will  attach.  This 
is  clearly  laid  down  in  the  important  case  of  Sturgis  v.  Champneys, 
5  My.  &  Cr.  97.  There  the  provisional  assignee  of  Sir  Thomas 
Champneys,  an  insolvent  debtor,  whose  wife,  Lady  Champneys,  was 
entitled /or  her  life  to  real  property  of  which  the  legal  estate  was 
outstanding  in  mortgagees,  was  obliged  to  file  a  bill  to  make  his  title 
(subject  to  the  incumbrances)  effectual.  Upon  Lady  Champneys 
claiming  her  equity  to  a  settlement,  it  was  contended  that  her  life- 
interest  in  the  estates  could  not  be  considered  as  an  equitable  inter- 
est merely  on  the  ground  that  the  legal  estate  was  outstanding,  and 
that  the  Court  had  never  made  a  provision  for  a  wife  out  of  such 
an  interest  as  the  husband  in  that  case  had,  and  that  it  was  not  es- 
tablished that  the  wife's  equity  extended  to  the  rents  of  real  estate. 
Lord  Cottenham,  however,  after  an  elaborate  examination  of  the 
authorities,  reversed  the  decision  of  Sir  L.  Shadwell,  V.  C.  (4  Sim. 
82),  and  held  the  wife  entitled  to  a  settlement  out  of  the  rents  of 
her  life-estate.  See  Bonfield  v.  Hassel,  32  Beav.  217;  Barnes  v. 
Robinson,  11  W.  R.  (V.-C.  S.)  276;  Fowke  v.  Dvaycott,  29  Ch.  D. 
•996. 

It  seems,  however,  that  if  in  Sturgis  v.  Champneys,  the  wife  had 
been  plaintiff  and  not  the  provisional  assignee,  she  would  not  have 
been  able  to  assert  any  right  to  a  settlement.  See  Gleaves  v.  Paine, 
1  De  G.  Jo.  &  Sm.  87,  where  Lord  Westbury,  C,  said  that, 
although  the  decision  of  *  Sturgis  y.  Champneys  (5  My.  &  [  *  511  ] 
Cr.  97),  being  a  decision  of  the  Lord  Chancellor,  must  be 
followed,  yet  he  was  not  disposed  to  extend  it  any  further  than  the 
actual  decision  went,  and  that,  as  in  that  case  the  assignee  was 
plaintiff,  it  would  extend  the  rule  very  much  to  recognise  the  doc- 
trine that  a  wife  might  come  here  asking  a  settlement  of  real  estate 
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belonging  to  the  husband  against  the  husband's  assignee,  which  the 
assignee  could  render  available  without  resorting  to  the  Court  of 
Chancery. 

Whether  a  wife  may  not  be  entitled  in  some  cases  to  an  equity 
of  settlement  out  of  a  legal  chose  of  action,  as  for  instance  a  debt, 
as  against  the  legal  right  of  her  husband,  is  perhaps  doubtful.  But 
see  Ruffles  v.  Alston,  19  L.  R.  Eq.  539,  544,  546. 

Moreover,  whatever  may  be  the  right  of  a  married  woman  to  have 
a  provision  made  for  her  out  of  the  income  of  an  estate  of  which 
she  is  equitable  tenant  in  tail,  it  is  not  according  to  the  course  of 
the  Court,  or  indeed  in  its  power,  to  order  a  settlement  to  be  made 
of  the  estate  or  land  to  be  purchased  with  money  of  which  the  married 
woman  is  eguitable  tenant  in  tail.  For  it  is  clear  that  the  equity  to 
a  settlement  attaches  upon  what  the  husband  takes  in  right  of  the 
wife,  and  not  upon  what  the  wife  takes  in  her  own  right,  and  the 
estate  tail  being  in  the  wife,  the  Court  has  no  power  to  order  a  set- 
tlement of  it  to  be  made,  or  to  render  such  a  settlement,  if  made, 
binding  and  effectual  against  the  wife:  Life  Association  of  Scotland 
v.  Siddal,  3  De  G.  F.  &  Jo.  271,  276. 

Where  copyhold  property  descended  in  fee  upon  a  married  woman, 
subject  to  a  covenant  entered  into  by  a  former  owner  upon  his  mar- 
riage to  surrender  it  to  certain  uses,  under  which,  had  the  surrender 
been  made,  the  married  woman  would  have  been  legal  tenant  in  tail, 
it  was  held  by  the  Lords  Justices  that  she  had  no  equity  to  a  settle- 
ment out  of  property  so  circumstanced:  Re  Cumming,  2  De  G.  F.  & 
Jo.  376. 

And  it  is  clear  that  she  has  no  equity  to  a  settlement  as  against 
the  assignees  for  value  of  her  husband's  interest  in  land  of  which  she 
is  seised  for  an  estate  of  inheritance  in  fee.  Durham^.  Crackles,  8 
Jur.  N.  S.  1174;  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F. 
&  Jo.  271;  Newenham  \.  Pemberton,  17  L.  J.  Ch.  991. 

Where,  however,  a  sum  of  money,  being  rent  of  real  estate  (not, 
as  it  seems,  equitable)  to  which  a  husband  was  entiiled  jure  mariti, 
was  paid  into  Court  by  an  agent.  Sir  L.  Shadwell,  V.-C,  upon  tha 
authority  of  SturgisY.  Champneys  (o  My.  &.  Cr.  97),  held  that  the 
assignee  of  the  husband  (who  was  insolvent)  was  not  entitled  to  it, 
without  a. settlement  upon  the  wife:  Freeman  y.  Fairlie,  11 
[  *  512]  Jur.  447,  and  see  Life  *  Association  of  Scotland  v.  Siddal, 
3DeG.  F.  &Jo.  271. 

A  wife  will  also  be  entitled  to  a  settlement  out  of  her  trust  term 
in  lajid,  not  only  as  against  her  husband,  but  also  against  his  as- 
signee for  valuable  consideration.  Thus,  in  Hanson  v.  Keating,  4 
Hare,  1,  where  a  husband  and  wife  assigned,  by  way  of  mortgage, 
the  equitable  interest  of  the  husband  in  right  of  his  wife  in  a  term 
of  years,  the  mortgagee  filed  his  bill  against  the  husband  and  wife, 
and  the  trustee  of  the  legal  estate,  for  a  foreclosure  and  assignment 
of  the  term;  it  was  held  by  Sir  J.  Wigram,  V.-C,  upon  the  author- 
ity of  Sturgis  v.  Champneys  (5  My.  &  C.  97),  although  contrary  ta 
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his  own  opinion  independent  of  that  case,  that  the  wife  was  entitled 
to  a  provision  for  her  life,  by  way  of  settlement,  out  of  the  mort- 
gaged premises.  "  I  am  clear,"  observed  his  Honor,  "  that  I  am  not 
bound  in  this  case,  to  impose  upon  the  plaintifP  the  terms  required 
by  the  defendant,  only  because  he  is  plaintiff  (for  that  was  the  argu- 
ment at  the  bar).  The  question  is,  what  are  the  equitable  rights  of 
the  parties,  independently  of  their  relative  positions  on  the  record  ? 
Sir  Edward  Turner's  Case,  1  Vern.  7,  if  it  be  law,  answers  this  ques- 
tion. Now  it  is  true,  that  some  judges  have  thought  the  resolutions 
in  that  case  questionable,  but  it  is  equally  true,  that  they  have  con- 
sidered it  as  binding  upon  all  courts  until  the  House  of  Lords  should 
alter  its  own  resolutions:  Pitt  v.  Hunt,  1  Vern.  18;  Jewsonw.  Moul- 
8on,  2  Atk.  417;  and  unless  I  am  altogether  under  a  mistake.  Sir 
Edward  Turner^ s  Case,  has  always  been,  and  is  at  this  day,  considered 
law  by  conveyancers,  and  is  acted  upon  accordingly.  And  the  more 
strong  has  been  the  dissent  from  the  resolutions  in  that  case,  the 
more  do  the  judges  who  express  that  dissent  affirm  the  authority  of 
the  case  by  following  it.  I  believe  the  understanding  of  the  profes- 
sion, prior  to  the  decision  of  Sturgis  v.  Champneys,  to  have  been  that 
Sir  Edward  Turners  Case,  was  in  accordance  with  the  principles  of 
the  Court  and  I  advert  to  that  understanding  the  more,  not  only  be- 
cause the  Vice- Chancellor  of  England  concurs  in  it,  but  because  I 
know  the  learned  editor  of  Mr.  Roper's  book  on  the  law  of  Husband 
and  Wife  always  lamented  the  decision  in  Sturgis  v.  Champneys,  as 
having,  in  his  opinion,  unsettled  the  law.  In  some  cases  of  mere 
personalty  there  is  no  doubt  of  the  wife's  equity,  but,  prior  to  Stur- 
gis V.  Champneys,  the  opinion  of  the  profession  had,  I  believe,  be- 
come settled,  that  estates  in  land  were  not  subject  to  the  same  equity, 
upon  the  broad  and  important  principle  of  preserving  a  strict  anal- 
ogy between  legal  and  equitable  estates  in  land.  In  the  case  of 
Bur  don  v.  Dean,  2  Ves.  jun.  607,  the  order  was  made  by 
consent;  *and  Lord  Cottenham  notices  that  circumstance  [  *  513] 
in  Sturgis  v.  Champneys.  I  shall  not,  however,  decide  this 
case  without  attentively  reading  Sturgis  v.  Champneys  in  private." 

On  a  subsequent  day,  his  Honor,  deciding  in  favour  of  the  wife, 
observed  that  he  did  so  in  deference  to  the  judgment  in  Sturgis  v. 
Champneys,  he  should  follow  it,  although,  if  that  case  were  out  of 
the  way,  he  should  probably  have  decided  otherwise. 

The  estate  of  a  feme  covert  tenant  in  tail  in  possession,  subject  to 
a  term  to  secure  a  jointure,  has  been  held  to  be  equitable  during  the 
continuance  of  the  term,  for  the  purpose  of  entitling  her  to  a  set- 
tlement on  a  bill  filed  by  her.  See  Wortham  v.  Pemberton,  1  De 
G.  &  Sm.  644. 

Although  the  Court  might  allow  the  wife  the  income  of  her  pro- 
perty, it  by  no  means  follows,  when  the  property  out  of  which  she 
claims  a  settlement  is  in  the  hands  of  a  mortgagee,  that  he  will  be 
allowed  by  the  Court,  as  against  the  assignees  of  the  husband,  what 
he  may  have  paid  to  the  wife,  out  of  the  income  of  the  property. 
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Thus,  in  Clarke  v.  Cook  (3  De  G.  &  Sm.  333),  a  husband  and  wife, 
by  deed  acknowledged,  demised  freeholds  of  the  wife  to  a  mortga- 
gee by  way  of  trust,  the  trusts  being  to  apply  the  rents  and  profits 
in  payment  of  certain  premiums  of  insurance,  and  of  the  interest 
on  the  mortgage  debt,  and  then  in  reduction  of  the  principal,  until 
it  should  be  paid  off.  The  husband  took  the  benefit  of  the  Insol- 
vent Debtors'  Act.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  V.-C,  in 
a  suit  for  redemption,  instituted  by  the  assignee  of  the  husband 
against  the  mortgagee,  that  the  latter  was  chargeable  with  the  sur- 
plus rents  which  he  allowed  to  the  insolvent's  wife  for  her  main- 
tenance. "  I  cannot  help  suspectiDg,"  said  his  Honor,  "that  the 
wife  might  have  had  all  that  has  been  paid  to  her  if  a  proper  ap- 
plication had  been  made  to  the  Court.  It  is  a  hard  and  peculiar 
case,  and  there  must  be  no  costs  on  either  side." 

Where,  however,  a  person  entitled,  jure  mariti,  to  the  legal  inter- 
est in  leaseholds,  mortgages  them,  the  wife  has  no  equity  to  a-  set- 
tlement thereout,  as  against  the  mortgagee  seeking  foreclosure  or 
sale  (Hatchell  v.  Eggleso,  1  Ir.  Ch.  Rep.  215),  but  if  the  proviso 
for  redemption  in  such  a  case  is  on  the  repayment  by  the  husband 
(who  has  become  insolvent),  and  his  wife,  of  the  sum  advanced,  the 
power  to  redeem  must  be  given  to  her  as  well  as  the  insolvent's 
assignee:  Hill  v.  Edmonds,  5  De  G.  &  Sm.  603. 

Although  it  was  once  doubtful,  it  seems  to  be  now  fully  estab- 
lished, that  a  wife  is  entitled  to  a  settlement  out  of  a  life  interest  in 
equitable  property  to  which  her  husband  is  entitled  in  her  right,  as 
against  his  assignees,  upon  his  becoming  bankrupt  or  insol- 
[  *  51  4]  vent.  Thus,  in  *  Lumb  v.  Milnes,  5  Ves.  517,  a  wife  hav- 
ing a  life  interest  in  the  dividends  of  fund,  was  held  en- 
titled to  a  settlement  as  against  the  assignees  of  her  husband,  who 
was  a  bankrupt.  The  same  was  held  also,  in  Brown  v.  Clark,  3 
Ves.  166;  Jacobs  v.  Amyatt,  1  Madd.  376,  n. ;  and  Squires  v.  Ash- 
ford,  23  Beav.  132;  and  in  Sturgis  v.  Champneys,  5  My.  &  Cr.  97, 
which  has  been  already  noticed,  Lord  Cottenham  held,  that  the  wife 
was  entitled  to  a  settlement  out  of  the  rents  of  lands  devised  to  her 
for  life;  see  also  Vaughan  v.  Buck,  1  Sim.  N.  S.  284;  Koeber  v. 
Sturgis,  22  Beav.  588. 

The  wife  is  also  entitled  to  a  settlement  or  maintenance  out  of 
her  equitable  life  interest  when  she  is  deserted  by  her  husband.  See 
Gilchrist  v.  Cator,  1  De  Gex  &  Sm.  188,  p.  150,  and  cases  cited 
post,  p.  532. 

It  has,  however,  been  held  that  the  wife  is  not  entitled  to  a  set- 
tlement out  of  a  life  interest  when  she  is  living  with  and  is  main- 
tained by  her  husband,  who  is  neither  bankrupt  nor  insolvent: 
Vaughan  v.  Buck,  13  Sim.  404,  sed  vide  Wilkinson  v.  Charlesworth, 
Marsack  v.  Lyster,  10  Beav.  324.  [Udall  v.  Kenney,  3  Cowan,  591 ; 
Phillips  V.  Hassell,  10  Humph.  197.] 

Nor  is  the  wife,  it  seems,  entitled  to  a  settlement  out  of  property 
in  which  she  has  an  equitable  life  interest,  as  against  a  person  to 
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whom  her  husband  has  assigned  it  for  value  previous  to  his  insol- 
vency or  his  desertion  of  her:  Elliott  v.  Cordell,  5  Madd.  149;  Stan- 
ton V.  Hall,  2  Euss.  &  My.  175. 

So  also  in  Tidd  v.  Lister,  10  Hare,  140,  it  was  held  by  Sir  George 
Turner,  V.-C,  after  a  very  careful  examination  of  the  authorities, 
that  a  married  woman  whose  husband  did  not  maintain  her,  was 
not  entitled,  as  against  a  particular  assignee  of  the  husband,  to  a 
settlement,  or  maintenance  out  of  the  income  of  the  real  and  per- 
sonal estate  to  which  she  was  entitled  in  equity /or  her  life,  and  his 
decision  was  on  appeal  affirmed  by  Lord  Cranworth,  C,  who,  with 
reference  to  the  distinction  in  principle,  supposed  to  rest  between 
the  mode  of  dealing  with  the  purchaser  of  a  wife's  life  interest, 
and  the  purchaser  of  her  absolute  interest,  said,  "that  they  are 
altogether  satisfactory  to  my  mind,  I  am  not  prepared  to  say;  at 
the  same  time  they  are  certainly  not  without  weight,  and  considering 
the  authorities  are  all  one  way,  I  think  it  would  be  very  inexpe- 
dient now  to  attempt  to  disturb  them."  See  3  De  G.  Mac.  &  G. 
857,  870;  see  a.]so  Durham  v.  Crackles,  11  W.  R.  (V.-C.  W.),  138;  Re 
Duffy's  Trust,  28  Beav.  386. 

With  regard  to  Elliott  \.  Cordell,  5  Madd.  149,  it  is  clear,  since 
the  decision  of  Stiffe  v.  Everett,  1  My.  &  Cr.  37,  that  the  assign- 
ment of  a  life  interest  of  a  married  woman  in  a  fund  not  settled  to 
her  separate  use,  could  not,  unless  it  came  within  the  pro- 
visions of  *  Malins'  Act  (20  &  21  Vict.  c.  57),  in  any  [*515] 
event,  be  supported  beyond  the  period  of  the  joint  lives 
of  the  husband  and  wife.  Harley  v.  Harley,  10  Hare,  S2b',  Stanton 
V.  Hall  (2  Russ.  &  My.  175),  differed  from  Elliott  v.  Cordell,  inas- 
much as  in  those  cases  the  interest  of  the  wife  was  determinable 
upon  the  death  of  her  husband.  In  re  Godfrey^s  Trusts,  1  I.  R. 
Eq.  531.  Even  in  the  case  of  the  wife's  estate  of  inheritance,  the 
husband's  assignment  by  way  of  mortgage,  has  prevailed  to  the  ex- 
tent of  his  life  interest:  Durham  v.  Crackles,  ]1  W.  R.  (V.-C.  W.) 
138. 

And  the  husband's  assignment  for  value,  when  maintaining  his 
wife,  of  income  to  which  he  becomes  entitled  in  her  right,  will  be 
effectual  to  deprive  her  of  her  equity  to  a  settlement  as  against  the 
assignee  for  value,  though  the  interest  of  the  wife  at  the  time  of 
the  assignment  was  reversionary:  Life  Association  of  Scotland  v. 
Siddal  3  De  G.  F.  &  Jo.  271,  276,  277;  In  re  Carr's  Trusts,  12  L. 
R.  Eq.  609.  < 

A  wife  is  entitled  to  a  settlement  out  of  property  to  which  she  be- 
comes entitled  before,  as  well  as  out  of  what  she  becomes  entitled 
to  after  marriage:  Barrow  v.  Barrow,  18  Beav.  529. 

The  Court,  however,  cannot  order  a  settlement  to  be  made  of  the 
reversionary  personal  property  of  a  married  woman.  The  reason  of 
this  is,  that  the  right  to  the  settlement,  is  an  obligation  which  the 
Court  fastens,  not  upon  the  property,  but  upon  the  right  to  receive 
it,  and  if  the  right  attaches  at  all,  it  must  attach  with  all  its  inci- 
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dents,  one  of  which  is,  that  the  wife  waiving  it,  must  waive  it  by  her 
consent  in  Court,  which  she  cannot  do  in  the  case  of  reversionary- 
personal  property:  Osborn  v.  Morgan,  9  Hare,  432,  434;  the  ques- 
tion, as  to  whether  a  wife  is  entitled  to  a  settlement  can  only  be  de- 
cided when  the  reversionary  property  falls  into  possession:  lb.,  and 
see  Taylor  v.  Austen,  1  Drew.  459,  464;  but  see  now  Malins'  Act 
(20  &  21  Vict.  c.  57),  and  the  Married  Women's  Property  Act, 
1882,  s.  5. 

Upon  the  same  principle  where  the  husband  of  a  legatee  as  exe- 
cutor, is  indebted  as  a  defaulter,  to  the  testator's  estate,  and  has  no 
right  to  receive  any  part  of  the  assets,  in  right  of  his  wife,  his  wife 
can  claim  no  equity  to  a  settlement  in  respect  thereof.  See  Knight 
V.  Knight,  18  L.  E.  Eq.  487;  in  which  case  Hall,  V.-C,  observes, 
"  Where  a  testator  gives  a  share  in  his  property  to  a  married  woman 
and  appoints  her  husband  executor,  the  husband  becomes  primarily 
responsible  for  the  whole  estate,  and  the  distribution  of  the  assets 
must  proceed  on  that  footing.  The  defendant,  so  long  as  he  is  in- 
debted to  the  estate,  can  have  no  right  to  receive  in  right  of  his  wife 
any  part  of  the  assets,  and  consequently  no  equity  to  a 
[*510]  *  settlement  of  any  part  of  the  assets  can  arise  to  the 
wife." 

Where,  however,  there  is  a  fund  in  Court,  to  a  share  of  which  a 
married  woman  is  entitled,  in  actual  possession,  the  Court  in  an 
action  by  her  may  make  a  decree  or  declaration  for  a  settlement  in 
favour  of  her  or  her  children,  although  the  fund  be  not  distributable 
until  further  consideration  (/w  re  Robinson^ s  Settled  Estate,  12  Ch. 
D.  188),  and  although  her  share  has  not  been  ascertained.     lb. 

2.  Rights  of  her  children  to  an  interest  under  the  settlement.] — 
Whenever  a  woman  insists  upon  her  equity  to  a  settlement,  out  of 
property  to  which  she  is  absolutely  entitled,  and  not  out  of  a  mere 
life  interest,  it  will  always  be  extended  to  her  children,  although 
she  has  no  children  at  the  time,  and  a  reference  will,  as  in  Lady 
Elibank  v.  Montolieu,  be  directed  to  ascertain  what  is  a  proper  set- 
tlement to  be  made  upon  her  and  her  children:  (Johnson  v.  Johnson, 
IJ.  &  W.  472;  Re  Grant,  14  W.  R.  (V.-C.  S.),  191):  and  in  Con- 
ington  v.  Gillat,  W.  N.  Dec.  2,  1876,  p.  275,  the  children  of  a  former 
marriage  were  provided  for.  [A  wife  cannot  ask  for  a  settlement 
for  herself  alone  without  including  her  children:  Napier -y.  Howard, 
3  Kelley,  193;  Andrews  v.  Jones,  10  Ala.  401;  Howard  v.  Moffatt, 
2  Johns.  Ch.  206;  but  as  it  is  a  personal  right  of  the  wife,  the  chil- 
dren cannot  ask  for  a  settlement  after  her  death:  Perry  on  Trusts, 
Sec.  645;  Martin  v.  Sherman,  2  Sand.  Ch.  341;  Bell  v.  Bell,  1 
Kelley,  637.] 

The  equity  to  a  settlement,  however,  is  strictly  personal  to  the 
wife.  If,  therefore,  she  dies  before  asserting  her  right,  her  chil- 
dren cannot  insist  upon  a  settlement.  Thus,  in  Scriven  v.  Tapley, 
2  Eden,  337,  where  a  man  after  the  death  of  his  wife,  leaving  a 
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•daughter,  filed  a  bill  to  obtain  the  payment  of  300Z.,  to  which  his 
wife  was  entitled,  Lord  Northington^  reversing  the  decision  of  Sir 
Thomas  Clarke,  M.  R.,  held  that  the  daughter  had  no  equity  to  a 
settlement  out  of  it.  "  The  equity  of  compelling  settlements,"  ob- 
served his  Lordship,  "first  arose  upon  the  husband's  coming  to  ihis 
court  for  assistance.  It  is  personal  to  the  wife,  and,  if  carried  fur- 
ther, would  be  attended  with  ill  consequences'to  creditors.  There 
is  no  case  where  the  Court  has  refused  assistance  to  the  hus- 
band, after  the  death  of  the  wife,  upon  the  terms  of  his  making  a 
provision  for  the  children."  Sir  William  Grant,  it  will  be  observed, 
when  Murray  v.  Lord  Elibank  came  before  him,  cited  the  decision  of 
Sir  Thomas  Setuell,  M.  R.,  in  Cockely.  Phipps,  1  Dick.  391,  in  sup- 
port of  the  decision  of  Sir  Thomas  Clarke,  which  he  seems  to  have 
preferred  to  that  of  Lord  Northington;  however.  Sir  Thomas 
Plumer,  M.  R.,  ii^  his  elaborate  judgment  in  Lloyd  v.  Williams,  1 
Madd.  404,  said  that,  on  consulting  the  Registrar's  Book,  he  found 
the  point  never  arose  in  Cockel  v.  Phipps,  and  that  no  case  had 
touched  upon  the  decision  of  Lord  Northington  in  Scriven  v.  Tap- 
ley,  and  that  from  that  time  the  decisions  had  been  uniformly  ac- 
cording to  that  case,  and  that  it  would  indeed  have  been  surprising, 
if  so  correct  a  judge  as  Sir  Thomas  Sewell  should,  so  soon 
*  after  the  decision  in  Scriven  v.  Tapley,  have  acted  in  [  *  517  ] 
direct  contradiction  to  it. 

The  wife,  therefore,  may,  at  any  time  before  the  settlement  is 
actually  completed,  waive  her  right  to  it,  and  thus  defeat  the  inter- 
ests of  her  children:  Hodgens  v.  Hodgens,  11  Bligh,  N.  S.,  104. 
[The  waiver  by  the  wife  takes  place  on  a  separate  examination  of 
the  wife,  by  which  it  is  ascertained  that  her  consent  is  given  of 
her  own  free  will,  and  is  not  obtained  from  her  by  fraud  or  force. 
Examinations  of  a  like  character  are  prescribed  by  statute  in  some 
States  where  a  conveyance  of  the  real  estate  of  a  feme  covert  is 
made.] 

All  the  cases  concur  in  showing  that  children  have  no  right  to  a 
settlement  "independent  of  contract  or  decree'^:  per  Sir  Thomas 
Plumer,  V.-C,  in  Lloyd  v.  Williams,  1  Madd.  467. 

When  the  wife  has  entered  into  a  contract,  or  has  obtained  a  de- 
cree for  a  settlement,  the  interests  of  the  children  will  not  bo  de- 
feated if  she  die,  without  waiving  it.  Thus  in  Lloyd  v.  Williams, 
1  Madd.  450,  the  wife  of  a  bankrupt  being  entitled  to  a  legacy,  she 
claim^ed  her  right  to  a  settlement  out  of  it,  and  an  agreement  was 
thereupon  entered  into  between  the  assignees  and  the  executor, 
whereby,  in  consideration  of  a  sum  to  be  paid  to  the  assignees,  a 
settlement  was  to  be  made  upon  the  wife  and  her  children.  The 
bankrupt  obtained  his  certificate  in  the  lifetime  of  his  wife, 
who  died  before  any  settlement  was  made  in  pursuance  of  the 
agreement,  leaving  an  only  daughter.  Sir  Thomas  Plumer,  V.-C, 
held,  that  the  death  of  the  mother  did  not  disappoint  the  claim  of 
the  child. 
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So  in  Lady  Elihank  v.  MontoUeu,  and  Murray  v.  Lord  Elibank^ 
where  by  a  decree  a  reference  was  made  to  approve  of  a  proper  set- 
tlement, and  the  wife  died  without  waiving  it  (which,  as  before  ob- 
served, she  might  have  done),  her  children,  by  supplemental  bill,, 
successfully  claimed  the  benefit  of  the  decree,  although  no  proposals 
for  a  settlement  had  been  made,  and  although  they  had  not  been 
mentioned  in  the  decree.  See  Rome  v.  Jackson,  Dick.  604;  Groves 
V.  Perkyns,  6  Sim.  584;  S.  C,  Groves  v.  Clark,  1  Kee.  132.  [In 
some  cases  it  has  been  held  that  the  equity  of  the  children  attached 
upon  the  filing  of  the  bill  or  petition  of  the  wife;  and  that  if  she 
died  before  further  proceedings,  the  children  might  still  be  protected: 
Helms  V.  Franciscus,  2  Bland,  581;  Hill  v.  Hill,  3  Strob.  Eq.  94; 
Mumford  v.  Murray,  1  Paige,  621.] 

But  if  no  mention  is  made  of  the  children  of  the  marriage,  the 
omission,  if  it  has  been  long  acquiesced  in,  will  not  be  supplied. 
Thus  in  Johnson  v.  Johnson,  1  J.  &  W.  479,  where  the  interest  of 
a'f  und  in  court  was  directed  to  be  paid  to  the  separate  use  of  a  mar- 
ried woman  for  life,  with  liberty  for  those  entitled  on  her  death  to 
apply.  Sir  Thomas  Plumer,  M.  K.,  said,  that  the  Court  ought  to 
have  referred  it  to  the  Master  to  approve  of  a  proper  settlement, 
instead  of  making  that  order;  but  that,  as  it  was  made  thirty-four 
years  ago,  it  could  not  then  be  altered. 

And  where  the  steps  taken  in  a  suit  are  such  as  to  bind  the  hus- 
band, to  allow  a  settlement,  the  children  after  the  death  of  the 
mother  may  insist  upon  one,  although  she  may  not  have  been  bound 
like  her  husband.  See  Lloyd  v.  Mason,  5  Hare,  149,  there  a  married 
woman  entitled  to  a  legacy  appeared  by  her  counsel  at 
[  *  518  ]  the  *  hearing  of  the  cause,  and  claimed  her  equity  to  a 
settlement  out  of  the  fund.  The  legacy  was  directed  to  be 
carried  to  the  separate  account  of  the  husband  and  wife.  The  hus- 
band was  a  bankrupt,  and  his  assignee  sold  his  interest  in  the  legacy. 
The  solicitors  for  the  purchaser,  and  for  the  wife,  agreed  to  refer 
the  claim  of  the  wife  to  their  counsel;  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement  of  a  moiety,  subject  to  the 
costs.  Before  any  further  steps  were  taken,  the  wife  died,  leaving- 
children.  It  was  held,  by  Sir  James  Wigram,  V.-C,  that  the  hus- 
band, and  those  claiming  under  him,  were,  by  the  steps  which  had 
been  taken,  bound  to  allow  a  settlement  of  part  of  the  fund  upon 
the  wife  and  children;  and  that,  upon  the  death  of  the  wife,  the 
children  were  entitled  to  the  portion  which  would  have  been  settled. 

But  it  has  been  decided  that  if  a  married  woman  dies  without 
having  obtained  a  decree  for  a  settlement,  her  children,  even  al- 
though she  may  have  filed  her  bill  claiming  a  settlement,  will  have 
no  right  to  file  a  supplemental  bill  to  enforce  one:  Wallace  y. 
Auldjo,  2  Drew.  &  Sm.  216;  1  De  G.  Jo.  &  Sm.  643.  And  see  De 
la  Garde  v.  Lempriere,  6  Beav.  344;  Baker  v.  Bayldon,  8  Hare, 
210,  overruling  Steinmetz  v.  Halthin,  1  G.  &  J.  64.  [See  note 
number  9.  In  after  cases  it  has  however  been  held  that  the  rights. 
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of  the  children  to  have  the  settlement,  attach  only  after  decree: 
Perry  on  Trusts,  Sec.  645.] 

Moreover,  although  the  husband,  in  the  event  of  his  wife's  death, 
is  bound  by  a  contract  or  decree  for  a  settlement,  yet  the  wife  can, 
at  any  time  before  it  is  actually  made,  waive  her  equity  to  a  settle- 
ment: Fennerv.  Taylor,  2  Iluss.  &  My.  190,  where  ILovdi  Broug- 
ham, C.  reversed  the  decision  of  Sir  John  Leach,  V.-C,  reported  1 
Sim.  169.  See  also  Fenner  v.  Taylor,  2  Euss.  &  My.  195;  Bald- 
wins. Baldwin,  5  De  G.  &  Sm.  319;  Lovett  v.  Lovett,  Johns.  118. 

But  if  the  wife,  upon  the  bankruptcy  of  her  husband,  established 
her  equity  to  a  settlement,  as  against  the  assignees,  she  will  not  be 
allowed  afterwards  to  waive  it  in  favour  of  her  husband,  so  as  to 
defeat  the  rights  of  her  children,  though  she  might  do  so  in  favour 
of  the  assignees:     Barker  v.  Lea,  6  Madd.  330;   Whittem  v.  Saivyer, 

1  Beav.  593. 

The  right  of  the  children  has,  moreover,  been  defeated  by  the 
divorce  of  the  mother  after  she  had  been  declared  on  petition  enti- 
tled to  a  settlement  out  of  her  fund  in  Court  to  the  separate  ac- 
count of  herself  and  her  husband,  and  she  was  held  to  be  entitled 
to  payment  of  the  fund  as  a  feme  sole:  Heath  v.  Lewis,  13  W.  R. 
129,  4  Giff.  665. 

3.  As  to  the  amount  of  the  wife^s  property  to  be  settled.'] — When 
the  husband  is  solvent,  the  amount  to  be  settled  upon 
the  wife  and  children  depends  generally  upon  *  arrange-  [  *  519  ] 
ments  entered  into  between  the  husband  and  wife.  And 
as  we  shall  hereafter  state  more  fully,  if  when  solvent  he  declines 
to  agree  to  a  settlement,  the  Court  will,  in  general,  provided  that 
he  has  been  guilty  of  no  misconduct,  allow  him  to  receive  the  in- 
come of  her  property  (post,  p.  530). 

The  amount  however  of  the  wife's  property  which  is  to  be  settled, 
is  most  frequently  discussed  in  Court  when  the  husband  has  become 
either  bankrupt  or  insolvent.  In  such  cases  the  old  rule  in  general 
was,  that,  in  the  absence  of  special  circumstances,  one  half  of  the 
wife's  property  should  be  settled  upon  her  and  her  children,  and 
the  other  half  go  to  the  husband  or  his  assignees :  Jewson  v.  Moulson, 

2  Atk.  423;  Worrall  v.  Marlar,  1  Cox,  153;  2  Dick.  647;  Brown  y. 
Clark,  3  Ves.  166;  Bagshaw  v.  Winter,  5  De  G.  &  Sm.  466;  and  see 
Dunkley  v.  Dunkley,  2  De  G.  Mac.  &  G.  396;  Re  Groves'  Trust,  3 
Giff.  575;  Lea  v.  Church,  3  W.  R.  603;  Spirett  v.  Willows,  1  L.  K 
Ch.  App.  520. 

In  modern  times  that  rule  has  been  considerably  relaxed,  the  di- 
vision of  the  fund  being  left  more  in  the  discretion  of  the  Court, 
which,  taking  into  consideration  the  amount  of  the  wife's  fortune 
already  received  by  the  husband,  or  any  previous  settlement  vvhich 
may  have  been  made,  the  husband's  ill-conduct  or  insolvency,  may 
settle  a  large  proportion  of  the  fund.  See  Green  v.  Otte,  1  S.  &  S. 
250;  Napier  v.  Napier,  1  D.  «&  W.  407;  Aubrey  v.  Broivn,  4  W.  R. 
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425;  [Perry  on  Trusts,  Sec.  636.  If  there  has  been  misconduct  on 
the  part  of  the  husband,  the  whole  fund  has  in  some  cases  been 
settled  on  the  wife,  and  the  court  is  especially  inclined  to  order  this 
where  the  husband  has  expended  a  large  part  of  his  wife's  fortune 
and  the  remaining  sum  is  barely  sufficient  to  support  the  wife  and 
children,  or  if  the  husband  has  married  a  ward  of  the  court  without 
permission:  Brownings.  Headly,  2  Rob.  (Va. )  340;  Bowling  •y. 
Winslow,  5  B.  Mon.  31  ;  Barron  v.  Barron,  24  Vt.  375.]  and  in 
Coster  V.  Coster,  9  Sim.  597,  where,  a  husband  having,  without 
sufficient  cause,  separated  from  his  wife,  leaving  her  unprovided  for, 
three-fourths  of  a  fund  in  Court,  arising  from  property  bequeathed 
to  the  wife,  was  ordered  by  Sir  L.  Shadivell,  V.-C,  to  be  settled  on 
her  and  her  issue  generally  and  the  remaining  fourth  to  be  paid  to 
the  husband.  See  also  Napier  v.  Napier,  ID.  &  W.  407;  Ex  parte 
Pugh,  1  Drew.  202;  Vauglian  \.  Buck,  1  Sim.  N.  S.  284;  Spirett 
V.  Willows,  1  L.  R.  Ch.  App.  520;  and  see  In  re  SuggitVs  Trusts,  3 
L.  R.  Oh.  App.  215,  where  two-thirds  were  settled. 

It  was  at  one  time  laid  down  by  a  very  careful  judge  that  the 
Court  would  never  settle  the  whole  of  the  property  upon  the  wife, 
even  where  the  husband  was  bankrupt  (Beresford  v.  Hobson,  1  Madd. 
362).  That  seems,  however,  to  have  been  done,  perhaps  by  con- 
sent, in  the  previous  case  of  Jacobs  v.  Amyatt,  1  Madd.  376  n. ;  also 
in  the  subsequent  case  of  Brett  v.  Greenwell,  3  Y.  &  C,  Ex.  Ca.  230, 
where  the  husband  had  taken  the  benefit  of  the  Insolvent  Debtors* 
Act,  Alderson,  B.,  held  the  wife  and  her  children  entitled  to  the 
whole  of  the  fund,  laying  weight  upon  the  distinction  that  formerly 
existed, between  bankruptcy  and  insolvency,  a  distinction 
[*520]  deemed  ill-founded  by  Sugden,  *  L.  C,  in  Napier  v. 
Napier,  1  D.  &  W.  407. 

Subsequent  decisions  have  made  it  clear  that  under  special  cir- 
cumstances the  Court  will,  in  its  discretion,  settle  the  whole  of  the 
funds,  belonging  to  the  wife  upon  her,  as  for  instance  when  the 
husband  has  become  bankrupt,  and  has  already  received  a  consider- 
able fortune  from  his  wife  (  Gardner  v.  Marshall,  14  Sim.  575  ;  Be 
Merryman's  Trust,  10  W.  R.  (V.-C.  K),  334;  Smith  y.  Smith,  3 
OifF.  121),  or  ^^here  he  is  insolvent  and  has  made  no  settlement  on 
her  (Francis  v.  Brooking,  19  Beav.  347  ;  Scott  v.  Spashett,  3  Mac. 
&  G.  599;  Inre  CordwelVs  Estate,  20  L.  R.  Eq.  644),  even  as  against 
a  purchaser  for  valae  from  the  assignees  of  the  husband  (lb.),  or 
as  against  his  own  assignee  for  value  (Marshall  v.  Fowler,  16  Beav. 
249;  Re  Welchman,  1  Giff.  31  ;  Buncombe  v.  Greenacre,  29  Beav. 
578) ;  except  in  the  case  of  an  assignee  for  value  of  a  life  interest  of 
the  wife  ( Tidd  v.  Lister,  3  De  G.  Mac.  &  G.  857,  and  see  ante,  p. 
514),  or  of  the  accumulated  arrears  of  past  income  of  her  real  or 
personal  property:  Newman  v.  Wilson,  31  Beav.  34  ;  In  re  Carres 
Trusts,  12  L.  R.  Eq.  609  ;  but  see  Life  Association  of  Scotland  v. 
Siddal,  3  De  G.  F.  &  Jo.  271. 

There  will  also  be  a  stronger  disposition  to  settle  the  whole  fund 
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upon  the  wife  when  it  is  small  and  barely  sufficient  for  a  provision 
for  the  wife  and  children  {In  re  KincaicVs  Trusts,  16  Jur.  106  ;  1 
Drew.  326;  Re  Hooper's  Trusts,  6  W.  R.  (  V.-C.  W.)  824);  or  where 
there  has  been  misconduct  on  the  part  of  the  husband,  as  where  he 
has  deserted  or  behaved  cruelly  to  his  wife,  and  does  not  afford  her 
the  means  of  support  {Dunkley  v.  Dunkley,  2  De  Gex,  Mac.  &  G. 
390  ;  In  re  Cutler,  14  Beav.  220  ;  Gent  v.  Harris,  10  Hare,  383  ; 
Layton  v.  Layton,  1  Sm.  «fe  Giff.  179;  Re  Disney,  2  Jur.  N.  S.  206; 
Koeber  v.  Sturgis,  22  Beav.  588;  Re  Ford,  32  Beav.  621;  Boxall  v. 
Boxall,  27  Ch.  D.  220),  or  where  a  long  time  has  elapsed  since  the 
husband  became  bankrupt  or  insolvent,  the  probability  being  that 
the  husband's  debts  had  been  written  off  by  his  creditors  as  paid,  or 
where  by  reason  of  the  amount  of  his  debts  little  benefit  would  be 
likely  to  accrue  to  the  creditors  by  taking  anything  from  the  wife, 
especially  where  there  is  a  likelihood  of  its  being  all  absorbed  by 
costs:  Taunton  v.  Morris,  11  Ch.  D.  779.  But  when  negotiations 
had  been  carried  on  between  the  parties  for  several  years,  which 
had  involved  the  assignee  in  considerable  expenses,  three  fourths 
only  of  the  fund  instead  of  the  whole  were  settled:  Walker  v.  Drury, 
17  Beav.  482. 

And  it  seems  that  as  against  the  husband  or  his  general 
assignee,  there  is  no  distinction  as  to  the  *  amount  to  be  [  *  521  ] 
settled,  whether  the  married  woman  has  an  absolute  in- 
terest or  a  mere  life  interest  in  property.  See  Taunton  v.  Morris, 
11  Ch.  D.  779,  8  Ch.  D.  453,  where  the  husband,  having  become 
insolvent  without  assets,  and  having  made  no  settlement  upon  his 
wife,  she  was  held  entitled  to  have  the  whole  of  her  life  interest  in 
property  not  given  to  her  separate  use,  settled  upon  her. 

By  a  decree  of  judicial  separation,  the  wife's  choses  in  action  not 
reduced  into  possession  at  the  date  of  the  decree  become,  under  the 
Divorce  and  Matrimonial  Causes  Act  (20  &  21  Vict.  c.  85),  s.  25, 
her  absolute  property  as  if  she  were  a  feme  sole.  Where,  therefore, 
a  wife  instituted  a  suit  to  enforce  her  equity  to  a  settlement  of  a 
trust  fund,  and  while  the  suit  was  pending  she  obtained  a  decree  of 
judicial  separation  from  her  husband  on  the  ground  of  cruelty, 
Lord  Romilly,  M.  R.,  ordered  the  fund  to  be  paid  to  her,  and  refused 
the  husband  his  costs:  Johnson  v.  Lander,  7  L.  R.  Eq.  228.  See 
also  In  re  Coward  and  Adam's  Purchase,  20  L.  R.  Eq.  179. 

4.  As  to  the  mode  of  settlement^ — With  regard  to  the  general 
nature  of  the  settlement  which  the  Court  will  direct  to  be  made,  it 
seems  to  be  clear,  that  in  the  absence  of  special  circumstances,  the 
income  of  a.  personal  fund  will  be  given  to  the  wife  to  her  separate 
use  for  life,  without  power  of  anticipation,  with  an  exclusive  power 
of  appointment  by  deed  or  will  among  her  children  (Oliver  \.  Oliver, 
10  Ch.  D.  765,  but  see  In  re  Gowan,  17  Ch.  D.  778),  remainder  to 
her  children  of  the  present  or  any  future  marrige,  who  being  sons 
shall  attain  twenty-one,  or  being  daughters  shall  attain  that  age 
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or  marry  (Croxton  v.  May,  9  L.  R.  Eq.  408,  409;  Gent  v.  Harris^ 
10  Hare,  383,  384;  Francis  v.  Brooking,  19  Beav.  349);  and 
if  there  should  be  no  such  children,  then,  in  the  absence  of  special 
circumstances,  the  Court  will  not  defeat  the  legal  right  of  the  hus- 
band, but  give  the  fund  to  him  whether  he  survives  his  wife  or  not 
( Croxton  v.  May,  9  L.  R.  Eq.  408 ;  Carter  v.  Taggart,  1  De  G.  Mac. 
&  G".  286,  289,  not  following  on  this  point.  In  re  SuggitVs  Trusts,  3 
L.  R.  Ch.  App.  215),  or  his  particular  assignee  for  value  (Carter  v. 
Taggart,  1  De  G.  Mac.  &  G.  286;  and  see  Form  of  Order,  5  De.  G. 
&  Sm.  55;  In  re  TuhVs  Estate,  8  W.  R.  (V.C.  K.),  270;  Ward  v. 
Fa^es,lDrew.  &Sm.  80;  Spirett  v.  Willoics,  13  W.  R.  (V.-C.  S.), 
1034,  1  L.  R.  Ch.  App.  520, 4  J6.  407,  411),  or  general  assignees  {Ex 
parte  Pugh,  1  Drew.  202;  Gent  v.  Harris,  10  Hare,  383,  384), 
absolutely;  there  will  also  in  general  be  inserted  the  usual  powers 
of  maintenance,  accumulation  and  advancement  {Croxton  v. 
[  *  522]  *  May,  9  L.  R.  Eq.  404),  except  where  the  fund  is  under  the 
control  of  the  Court,  when  they  are  unnecessary.  (Smithers 
V.  Green,  2  Seton's  Decrees,  675,  4th.  ed.) 

The  form  of  settlement  in  such  cases  was  very  fully  discussed  in 
Spirett  V.  Willows,  4  L.  R.  Ch.  App.  407 ;  and  see  abstract  of  settle- 
ment there  ordered,  lb.  p.  411,  approved  of  in  Croxton  y.  May,  9  L. 
R.  Eq.  404,  409;  and  Walsh  v.  Wason,S  L.  R.  Ch.  App.  482;  2 
Seton's  Decrees,  673,  Form  5,  4th  ed.,  where  two-thirds  was  settled 
by  order  without  deed. 

Where  the  husband  assents  to  the  whole  of  the  fund  belonging  to 
the  wife  being  settled,  in  the  absence  of  special  circumstances,  such 
as  bankruptcy,  misconduct,  or  desertion  on  the  part  of  the  husband, 
a  qualified  life  interest  will  be  given  to  him  in  the  fund.  The 
proper  form  of  settlement  in  such  a  case  being  to  the  wife  for  her 
separate  use  without  power  of  anticipation  for  life,  remainder  to  the 
husband  during  his  life,  or  until  he  becomes  bankrupt  or  attempts 
to  alien  or  incumber,  remainder  to  such  of  the  children  of  the  wife 
by  her  present  or  fut^ire  husband  as  being  sons  shall  attain  twenty- 
one,  or  being  daughters  shall  attain  that  age  or  marry  with  con- 
sent of  guardians,  if  more  children  than  one  as  tenants  in  common, 
and  in  default  of  children  attaining  a  vested  interest,  in  trust  for  the 
husband  absolutely:  Smithers  v.  Green,  2  Seton's  Decrees,  675,  4th  ed. 

The  fact  of  the  husband  having  assigned  his  interest,  or  having 
become  bankrupt  or  insolvent,  or  of  the  wife's  relations  being  in 
humble  circumstances,  will  not  be  considered  as  sufficient  reasons 
for  deviating  from  the  general  rule,  so  as  in  default  of  issue  to  give 
the  wife  a  general  power  of  appointment,  or  in  default  of  appoint- 
ment to  settle  the  property,  to  the  exclusion  of  the  husband  or  his 
general  or  particular  assignees,  upon  the  next  of  kin  of  the  wife: 
Carter  v.  Taggart,  1  De  G.  Mac.  &  G.  286,  overruling  the  decision 
of  Sir  James  Parker,  V.-C,  5  De  G.  &  Sm.  49;  Bagshaw  y.  Winter j 
lb.  466. 

"Where  the  wife's  real  property  had  been  mortgaged  by  herself  and 
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her  husband,  in  a  suit  by  the  wife  for  a  settlement  of  the  equity  of 
redemption,  and  for  redemption  as  against  the  mortgagee  and  fore- 
closure against  her  husband  and  his  assignees  who  had  disclaimed; 
the  decree  made,  was  "  that  upon  the  plaintiff  redeeming  the  mort- 
gaged premises,  the  same  be  settled  (the  defendant  W.,  the  hus- 
band, by  his  counsel  consenting)  upon  trust  for  the  plaintiff  for  her 
separate  use  during  her  life,  with  remainder  to  her  children  as  she 
shall  by  deed  duly  executed,  or  by  her  last  will  appoint,  and  in  de- 
fault of  appointment  in  trust  for  her  children  equally;  and 
in  case  the  plaintiff  shall  die  without  *leaving  any  children,  [  *  523] 
then  in  trust  for  the  plaintiff  and  her  heirs  absolutely  (such 
settlement  or  re -conveyance  to  be  approved  by  the  judge);  but  in 
default  of  the  plaintiff  redeeming  the  mortgaged  premises  as  afore- 
said, let  the  plaintiff's  bill  be  dismissed  as  against  P.  (the  mort- 
gagee) with  costs,  to  be  taxed,  &c.,  and  paid  by  B.  the  next  friend 
of  the  plaintiff":  Gleaves  v.  Paine,  1  De  G.  J.  &  Sm.  87,  98;  2  Set. 
Decrees,  674,  4th  ed. 

Where  an  intestate's  equitable  estate  in  fee  had  descended  on  a 
married  woman,  there  was  a  declaration  that  it  ought  to  be  settled 
in  trust  for  her  during  her  life  for  her  separate  use  free  from  antici 
pation — as  to  a  business  then  being  carried  on,  with  remainder  to 
her  children;  as  to  the  freehold  house  and  farm  during  her  life 
only  (so  as  not  to  interfere  with  her  husbands  possible  tenancy  by 
the  curtesy)  with  a  direction  that  all  proper  and  necessary  deeds  and 
instruments  for  the  purpose  of  carrying  into  effect  the  above  declar- 
ation and  decree  should  be  settled  by  the  judge;  the  costs  of  all 
parties  of  and  incident  to  the  preparation,  approval  and  execution 
thereof  to  be  raised  and  paid  out  of  the  property  to  be  comprised 
therein;  Smith  v.  Matthews,  3  De  G.  F.  &  J.  139, 154;  2  Seton  on 
Decrees,  674,  4th  ed. 

As  to  the  separate  use  of  property  of  a  married  woman  in  real 
estate  descended  on  her  under  the  Married  Women's  Property  Act, 
1870  (33  &  34  Vict.  c.  93),  and  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  respectively;  see  p.  509,  ante,  and  note 
to  Hulme  v.  Tenant,  post,  pp.  555 — 557. 

In  order  to  avoid  the  expense  of  a  settlement  where  the  fund  is 
small,  it  will  be  ordered  to  be  brought  into  Court  (BagshawY.  Win- 
ter, 5  De  G.  &  Sm.  468),  if  not  there  already,  and  the  Court  will 
direct  the  dividends  to  be  paid  to  the  wife  for  her  separate  use  for 
life,  and  either  declare  the  trusts  after  her  death  (lb.,  and  see 
Watson  V.  Marshall,  17  Beav.  363;  Walker  v.  Drury,  17  Beav.  484; 
Wright  v.  King,  18  Beav.  461);  or  give  liberty  to  the  persons  en- 
titled at  her  death  to  apply:  In  re  Cutler,  14  Beav.  220,  222;  and 
see  Smithers  v.  Green,  ante,  pp.  521,  522.  [In  some  American 
cases,  the  courts  have  compelled  a  settlement  when  the  suits  brought 
to  recover  the  property  were  in  the  common  law  courts:  Corley  v. 
Corley,  22  Ga.  178;  Dearin  v.  Fitzpatrick,  Meigs,  551;  Martin  v. 
Martin,  1  Hoff.  462;  Fry  v.  Fry,  7  Paige,  461.] 
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5.  Waiver  of  Settlement  by  the  wife.'] — If  a  woman  wish  to  waive 
her  equity  to  a  settlement,  her  consent  to  her  husband  having  her 
property  must  be  formally  taken  upon  her  examination  in  Court: 
Beaumont  v.  Carter,  32  Beav.  586. 

Where,  however,  a  married  woman  upon  being  examined,  ex- 
pressed a  wish  that  part  of  the  fund  to  which  she  should  be  enti- 
tled should  be  retained  in  Court,  and  the  income  paid  to  her  with 
liberty  for  her  to  apply  for  payment  of  the  capital  at  a 
[  *524]  future  *  period,  if  she  desired  it,  the  Court  made  the  or- 
der to  carry  out  her  wish :  Re  Craddock^s  Trusts,  W.  N. 
1875,  p.  187. 

In  general,  if  the  wife  is  abroad,  her  consent  to  payment  of  the 
fund  to  her  husband  must  be  taken  by  commission  issuing  from  the 
Court  [Tashurgh's  Case,  1  V.  &  B.  507;  Gibbons  v.  Kibbey,  10  W. 
K  (V.-C.  K),  55;  Ireland  v.  Trinbaith,  14  W.  R,  (V.-C.  S.)  275), 
or  from  a  competent  Court  abroad:  Campbell  v.  French,  3  Ves.  323. 
However,  in  the  case  of  Minet  v.  Hyde,  2  Bro.  C.  C.  663,  it  was  or- 
dered that  the  married  woman  should  appear  before  some  of  the 
plaintiffs  and  a  magistrate  of  Breda,  to  be  privately  examined  in 
the  French  or  German  language,  as  to  her  consent,  and  the  examin- 
ation attested  by  notaries  public,  and  translated  on  oath.  And  see 
Bourdillon  v.  Adair,  3  Bro.  C.  C.  237;  Parsons  v.  Dunne,  Belt's 
Suppl.  to  Ves.  276. 

In  order  that  the  examination  may  be  such  that  the  free  and  un- 
biased wishes  of  the  wife  may  be  ascertained,  neither  her  husband 
nor  his  solicitor  nor  any  persons  connected  with  him  ought  to  be 
present  (In  Be  Bendyshe,  3  Jur.  N.  S.  727),  and  the  examination 
cannot  be  dispensed  with,  by  reason  of  her  wishes  having  been  as- 
certained by  the  trustees:  Re  Swan,  2  H.  &  M.  34. 

The  Court  cannot,  in  the  absence  of  fraud  or  compulsion  on  the 
part  of  the  husband,  refuse  to  take  the  wife's  consent  (Willats  v. 
Cay,  2  Atk.  67 ;  Wright  v.  Ruiter,  2  Ves.  Jun.  673,  677 ;  Longbottom 
V.  Pearce,  3  De  G.  &L  J.  545,  and  Biddies  v.  Jackson,  lb.  544),  even 
when  it  appears  the  wife  a  ward  of  Court,  married  the  day  after 
she  came  of  age:     White  v.  Herrick,  4  L.  E.  Ch.  App.  345. 

The  consent  of  a  married  woman  will  not  be  taken  until  the 
amount  of  the  fund  is  ascertained  (Edmunds  v.  Townshend,  1  Anst. 
93;  Jernegan  v.  Baxter,  6  Madd.  32;  Sperling  v.  Rochfort,  8  Ves. 
180;  Godber  v.  Laurie,  10  Price,  152;  Moss  v.  Dunlop,  8  W.  R  39), 
except  perhaps  where  it  is  only  liable  to  diminution  by  the  deduc- 
tion of  unascertained  costs,  the  taxation  of  which  has  been  directed 
(Packer  v.  Packer,  1  Coll.  92) ;  in  which  case  her  consent  refers  to 
the  residue  of  the  fund  after  such  payment:  Musgrove  v.  Flood,  1 
Jur.  N.  J.  1086. 

Nor  will  the  consent  be  binding  upon  a  married  woman  if  made 

under  a  mistake.     Thus,  where  a  married  woman  consented  to  her 

husband  receiving  the  whole  fund,  being  ignorant  that  the  effect  of 

his  previous  insolvency   (of  which  the  Court   was  not  informed) 

574 


MURRAY  V.  LORD  ELIBANK.  *  526 

would  be  to  give  it  to  his  assignees,  the  Court  ordered  the  whole 
fund  to  be  settled.  A  consent  given  under  these  circumstances  is 
not  such  as  would  have  been  taken,  if  the  Court  had  known 
the  facts;  it  would  have  *  inquired  and  fully  explained  the  [  *  525  J 
effect  of  the  consent  to  the  married  woman.  It  is  not  a 
formal  but  a  substantial  objection;  for  it  is  the  duty  of  the  Court 
to  explain  to  a  married  woman  what  she  gets  and  loses  by  her  con-^ 
sent:   Watson  v.  Marshall,  17  Beav.  363. 

The  Court  has  power  to  postpone  for  a  time  the  transfer  to  the 
husband,  notwithstanding  the  consent  of  the  wife  (Wright  v.  But- 
ter, 2  Ves.  jun.  673,  677;  Penfold  v.  Mould,  4  L.  K  Eq.  565),  and 
she  may  retract  her  consent  at  any  time  before  the  transfer  has 
been  completed:   Tenfold  v.  Mould,  4  L.  R.  Eq.  562. 

It  has  been  held,  however,  that  upon  the  application  of  husband 
and  wife  for  the  payment  of  a^life  annuity  given  to  her  by  will,  her 
consent  was  unnecessary:  Shilleto   v.  Collett,  1  Jur.  N.  S.  385. 

Where  the  wife  waives*  her  equity  to  a  settlement,  and  consents 
to  her  husband  having  her  property,  an  affidavit  must  be  made  by 
the  husband  and  wife,  either  that  there  was  no  settlement  upon 
their  marriage,  or  if  there  was  a  settlement,  it  should  be  produced, 
and  an  affidavit  made  by  the  husband  and  wife  that  there  was  no 
other  settlement,  and  the  Court  must  be  satisfied  on  the  certificate 
of  counsel,  that  the  settlement  itself  does  not  affect  the  property 
which  the  wife  consents  to  her  husband  having:  Britten  v.  Britten^ 
9  Beav.  143,  and  note,  and  the  forms  of  affidavits  there  given.  See 
also  Bose  v.  Rolls,  1  Beav.  270.  The  affidavit  of  the  wife  alone 
has  been  allowed  where  the  husband  is  residing  permanently 
abroad  (  Wilkinson  v.  Schneider,  9  L.  R.  Eq.  423 ;  Elliott  v.  Reming- 
ton, 9  Sim.  502)  or  refuses  to  make  an  affidavit:  Anon.,  3  Jur.  N^ 
S.  839. 

And  where  the  husband  and  wife  are  both  resident  abroad,  the 
Court  has  accepted  as  evidence  that  there  was  no  settlement  on 
their  marriage,  an  affidavit  by  a  solicitor  disclosing  facts,  which 
made  it  unlikely  that  there  was  a  settlement,  and  stating  positively 
that  he  had  been  told  by  the  lady  and  her  husband  that  there  wa» 
none:   Woodivard  v.  Pratt,  16  L.  R.  Eq.  127. 

Even  where  it  is  proposed  to  pay  the  fund  to  the  wife,  with  the 
husband's  consent  on  her  separate  receipt,  or  to  her  trustees,  her 
examination  will  not  be  dispensed  with  (MawcY.  Heaviside,  7  Jur. 
N.  S.  817;  Gibbons  Y.  Kibbey,  10  W.  R.  (V.-C.  K.)  55),  unless  the 
wife  is  entitled  to  the  fund  to  her  separate  use,  in  which  case  her 
examination  and  consent  are  unnecessary  (Macq.  H.  &  W.  331,  2nd. 
Ed.),  and  on  her  petition  with  a  next  friend  payment  would  be 
made  on  her  receipt  alone.  An  affidavit,  however,  that  there  is  no 
settlement  thereof  must  be  produced:  Anon.,  3  Jur.  N.  S.  839. 
In  one  case,  however,  a  transfer  of  such  a  fund  was  made 
into  the  joint  *names  of  the  husband  and  wife  without  her  [  *  526  ] 
examination,  and  consent  in  their  joint  petition;  Re  Crump, 
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34  Beav.  576.  And  in  another  case,  her  consent  to  the  transfer  of 
a  fund  in  Court,  her  separate  property,  to  her  husband,  was  re- 
quired, though  she  had  joined  him  in  a  petition  for  the  purpose: 
Wordsivorth  v.  Dayrell,  4  W.  E.  689. 

And  payment  will  be  made  to  a  married  woman  suing  as  a  feme 
sole  under  a  protection  order  of  her  share  in  an  administration  suit, 
upon  her  affidavit,  that  the  separation  continued,  and  that  there 
was  no  settlement  nor  agreement  for  a  settlement:  Ewart  v.  Chubb, 
20  L.  R.  Eq.  454. 

Where  the  wife  is  domiciled  in  a  foreign  state,  upon  proof  that 
by  the  laws  of  such  state  her  husband  would  be  entitled  to  the  whol6 
of  the  property,  without  making  any  provision  for  her,  the  consent 
of  the  wife  will  not  be  required  by  the  Court,  and  the  fund  will  be 
ordered  to  be  paid  to  the  husband,  without  his  being  required  to 
make  any  settlement  upon  her  Sawyer  \.  Shute,  1  Anst.  63;  Camp- 
bell \.  French,  3  Ves.  823;  Dues  v.  Smith,  Jac.  544;  Anstruther  v. 
Adair,  2  My.  &  K.  513;  In  re  Molyneux  ^Hnors,  5  Ir.  Ch.  Rep.  346; 
M^Cormick  v.  Garnett,  5  De  G.  Mac.  &  G.  278;  In  re  Letts'  Trusts, 
7  L.  R.  Ir.  132);  or  if  the  property  of  the  wife  was  money  to  arise 
from  the  sale  of  the  land,  the  husband  (not  being  an  alien)  elect- 
ing to  take  it  in  an  unconverted  state  might  have  a  conveyance  of 
it  to  himself  in  fee  (Hitchcock  v.  Clendinen,  12  Beav.  534),  and 
semble  an  alien  might  now  do  so  under  the  Naturalization  Act, 
1870  (33  &  34  Vict.  c.  14),  amended  by  33  &  34  Vict.  c.  102,  35  & 
36  Vict.  c.  39. 

But  where  the  lady  is  a  ward  of  the  Court,  although  by  the  law 
of  the  country  where  her  husband  is  domiciled  she  has  no  equity  to 
a  settlement,  the  Court  will  not  part  with  funds  belonging  to  her 
unless  satisfied  that  a  proper  provision  has  been  made  upon  her: 
In  re  TweedaWs  Settlement,  Johns.  109. 

It  seems,  however,  that  the  Court  has  a  discretion  in  such  a  mat- 
ter, thus  in  a  case  where  the  infant  was  not  and  never  had  been 
domiciled  here,  and  the  only  circumstance  rendering  it  possible  to 
treat  her  as  a  ward  of  Court,  was  the  fact  that  money  had  been 
paid  to  her  account  in  the  Court  of  Chancery,  the  Court  ordered  the 
money  to  be  paid  to  her  husband  a  domiciled  Frenchman:  Brown 
V.  Collins,  25  Ch.  D.  56;  and  see  Hope  v.  Hope,  4:I>e  G.  Mac.  &  G. 
328,  345. 

The  proof  of  the  law  in  foreign  states  in  such  cases  being  one  of 
fact,  it  will  not  be  decided  by  authority,  but  by  the  evidence  in  each 
case:     M'Cormick  v.  Garnet,  5  De  G.  Mac.  &  G.  278. 

Where  it  was  sought  to  have  funds  belonging  to  a 
[  *  527  ]  domiciled  ^Scotch  feme  covert  paid  out  of  Court,  and  a 
Scotch  settlement  was  in  existence,  the  Court  required  the 
testimony  of  a  Scotch  advocate,  to  show  that  it  did  not  affect  the 
fund,  not  being  satisfied  with  the  affidavit  of  a  gentleman  describing 
himself  as  a  "solicitor  practising  in  the  Supreme  Courts  of  Scotland, 
Edinburgh :"  In  re  Todd,  19  Beav.  582. 
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Where  the  fund  is  under  200Z.  or  lOZ.  a  year,  or  is  likely  to  be 
reduced  below  that  sum  by  costs,  it  may  be  ordinarily  paid  to  the 
husband  without  the  consent  of  the  wife  being  taken  by  examina- 
tion, but  under  special  circumstances,  as  for  instance,  where  she 
married  the  day  after  she  came  of  age,  the  Court  insisted  upon  her 
separate  examination:  White  v.  Hei^ck^^  L.  R.  Ch.  App.  345. 
But  before  payment  it  must  be  shown  that  it  is  not  in  settlement: 
Elworthy  v.  Wickstead,  1  J.  &  W.  69;  Hedges  v.  Clarke,  1  De  Gex 
&  S.  354;  Roberts  v.  Collett,  1  Sm.  &  G.  138.  An  affidavit,  how- 
ever, as  to  there  being  no  settlement,  has  been  dispensed  with  where 
the  fund  to  which  the  married  woman  was  entitled  was  very  small. 
See  Veal  v.  Veal,  4  L.  R.  Eq.  115,  where  it  was  only  ten  pounds. 

It  seems  now  to  be  the  usual  practice,  where  the  husband  con- 
sents to  payment  to  his  wife  on  her  own  separate  receipt,  to  dis- 
pense with  her  separate  examination  where  the  sum  does  not  ex- 
ceed 500^:  Re  Morton's  Estate,  W.  R.  1874,  181. 

In  Ireland,  it  seems  money  in  Court  belonging  to  the  wife,  not 
exceeding  lOOi.,  may  be  paid  to  her  husband  without  her  consent: 
In  re  Surridge's  Trusts,  17  I.  Ch.  163. 

It  was  at  one  time  thought  that  the  wife  was  not  entitled  to  a  set- 
tlement, where  the  fund  was  under  200^.  {Foden  v.  Finney,  4Russ. 
128);  it  has,  however,  since  been  held  that  the  wife,  although  her 
consent  may  not  be  requisite  before  payment  of  a  sum  under  that 
amount  to  her  husband,  is  as  much  entitled  to  a  settlement  out  of 
a  small  as  out  of  a  large  sum.  See  In  re  Cutler,  14  Beav.  220;  In 
re  Kincaid  Trusts,  1  Drew.  326. 

Except  in  some  cases  under  Malins'  Act  (20  &  21  Vict.  c.  57),  a 
married  woman  cannot  waive  her  right  to  take  her  reversionary 
personal  property  by  survivorship  (Osbom  v.  Morgan,  9  Hare,  432, 
434;  and  see  In  re  Godfrey's  Trusts,  1  I.  R.  Eq.  531;  Whittle  v. 
Henning,  2  Ph.  731):  whether  it  might  possibly  vest  in  possession 
during  the  coverture,  or  could  only  vest  after  the  husband's  death: 
Box  V.  Box,  2  C.  &  L.  605;  Box  v.  Jackson,  Dru.  Ca.  t.  Sugd.  42; 
where  all  the  authorities  on  the  subject  are  reviewed. 

Nor  would  the  Court  allow  the  interest  of  the  wife  to  be  accele- 
rated, to  enable  her  to  dispose  of  it  as  if  in  possession: 
Furdeiv  v.  Jackson,   1   Russ.  1 ;  Cresswell  v.  *  Deivell,  4  [  *  528  ] 
Giff.  460;  see  note  to  Ryall  v.   Rowles,  post,  vol.  2,  as  to 
the  limited  operation  of  Malins'  Act  (20  &  21  Vict.  c.  57)  see  lb. 

An  infant  feme  covert  cannot  give  her  consent  to  payment  to  her 
husband.  See  Stubbs  v.  Sargon,  2  Beav.  596;  Abraham  v.  New- 
combe,  12  Sim.  566;  Shipway  v.  Ball,  16  Ch.  D.  376;  overruling 
Gullin  V.  Gullin,  7  Sim.  236. 

A  female  ward  of  the  Court,  married  without  its  authority,  or  in 
contempt  of  it,  will  not  be  allowed  to  waive  her  right  to  a  settle- 
ment out  of  her  own  property  (Stackpole  v.  Beaumont,  3  Ves.  89; 
Gynn  v.  Gilbard,  1  Dr.  &  S.  356);  and  the  settlement  will  in  gen- 
eral be  much  less  in  favour  of  the  husband  than  in  ordinary  cases, 
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as  the  Court  -will  attend  principally  to  the  interest  of  the  wife,  and 
her  children,  by  that  or  any  subsequent  marriage  (Stevens  \.  Savage, 
1  Ves.  jun.  154;  Ghassaing  v.  Parsonage,  5  Ves.  15;  Millet  v.  Rowse, 
7  Ves.  419;  Bathurst  v.  Mun^ay,  8  Ves.  74;  Wells  v.  Price,  5  Ves. 
398;  Winch  v.  Jaynes,  4  Ves.  386;  Priestley  v.  Lamb,  6  Ves.  421; 
Halsey  v.  Halsey,  9  Ves.  471;  Pearce  v.  Crutchfield,  16  Ves.  48;  In 
re  Healey,  1  C.  &  L.  393;  In  re  Anne  Walker,  L.  &  G.  t.  Sugd.  325; 
Hodgens  v.  Hodgens,  11  Bligh,  N.  S.  62;  4  C.  &  F.  323;  Birkett  v. 
Hibhert,  3  My.  &  K.  227);  especially  when  a  man  of  no  fortune 
marries  a  ward  withoiit  the  leave  of  the  Court,  with  the  sole  object 
of  getting  possession  of  her  property.  See  Like  v.  Beresford,  3 
Ves.  506;  Ball  v.  Coutts,  1  V.  &  B.  303. 

In  a  recent  case  where  an  infant  ward  of  the  Court  married  with 
the  consent  of  her  mother,  but  without  any  application  to  the  Court, 
Malins,  V.-C,  refused  to  take  her  consent  while  a  minor,  but  made 
an  order  for  payment  of  the  dividends  of  a  fund  in  Court  to  her 
separate  use,  until  further  order  (Shipway  v.  Ball,  16  Ch.  D.  376;) 
and  in  another  case  a  ward  of  the  Court,  who  married  without  its 
leave,  though  with  the  consent  of  her  guardian,  was  allowed,  on 
^.oming  of  age,  to  consent  to  her  husband  having  her  property  with- 
out his  making  a  settlement  on  her:  Bennett  v.  Biddies,  10  Jur.  534. 

But  the  Court  has  no  power  over  the  property  of  an  infant  not 
being  a  ward  of  the  Court,  either  under  its  general  jurisdiction,  or 
under  the  Infants'  Settlement  Act  (18  &  19  Vict.  c.  43);  and  cannot 
therefore,  after  her  marriage  direct  a  settlement  thereof  to  be  made 
against  her  consent:  In  re  Potter,  7  L.  R.  Eq.  484. 

6.  What  will  defeat  or  bar  the  ivife's  equity  to  a  settlement.^ — 
The  receipt  by  the  husband  or  his  assignees  of  the  rents  and  profits 
of  his  wife,  or  a  transfer  to  him  of  any  fund  belonging  to  her,  or 
his  reduction  into  possession  of  her  choses  in  action  will 
[  *  529  ]  defeat  the  *  wife's  right  to  a  settlement  thereout;  and,  as 
laid  down  by  Lord  Eldon,  in  the  principal  case,  "  previ- 
ously to  a  bill,  a  trustee,  who  has  the  wife's  property,  real  or  per- 
sonal, may  pay  the  rents  and  profits,  and  may  hand  over  the  per- 
sonal estate  to  the  husband,  but  not  if  the  bill  has  been  filed;  and 
if  the  husband  or  those  claiming  under  him,. can  obtain  the  prop- 
erty of  the  wife  by  an  action  at  law,  equity  will  not  by  injunction 
prevent  them  from  doing  so."  See  also  Milner  v.  Wilmer,  2  P. 
Wms.  641;  Jewson  v.  Moiilson,  2  Atk.  420;  AlldayY.  Fletcher,  1  De 
G.  &  Jo.  82;  Re  Swan,  2  Hem.  &  M.  34,  37.  See  note  to  Hornsby 
V.  Lee,  vol.  ii.  post.  But  after  a  bill  has  been  filed,  trustees  could 
not  safely  make  any  payments  to  the  husband:  Macauley  \.  Philips, 
4  Ves.  18;  De  la  Garde  v.  Lempriere,  6  Beav.  344,  347. 

But  injunctions,  in  many  instances,  have  been  granted  to  restrain 
the  husband  from  proceeding  in  the  Ecclesiastical  Court  for  a  legacy 
due  to  his  wife,  until  he  had  agreed  to  make  a  reasonable  provision 
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for  her:    Jewson  v.  Moulson^  2  Atk.  420;  Gardner  v.  Walker^  1  Stia. 
503;  Elihank  v.  Montolieu,  10  Ves.  90. 

Suits,  however,  for  legacies  in  the  ecclesiastical  courts,  in  conse- 
quence of  their  not  having  jurisdiction  to  afPord  complete  relief  in 
most  cases,  have  become  practically  obsolete,  nor  does  the  Probate 
Division  under  the  Supreme  Court  of  Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  8.  34,  exercise  any  of  the  jurisdiction,  which  the 
ecclesiastical  courts  had  previously  ceased  to  exercise,  but  by  subs. 
5  of  the  34th  section  of  that  Act,  an  injunction  can  no  longer  be 
granted  to  stay  a  course  of  proceeding  in  the  High  Court  of 
Justice. 

Where  a  woman  at  the  time  of  her  marriage  owes  more  than  the 
whole  amount  of  her  property,  she  will  have  no  equity  to  a  settle- 
ment out  of  it  as  against  the  assignees  of  her  husband,  in  whose 
bankruptcy  her  debts  are  proved:     Bonner  v.  Bonner,  17  Beav.  86. 

But  if  the  value  of  her  property  exceeds  the  amount  of  the  debts 
she  owed  before  marriage,  she  may  be  held  entitled  to  a  settlement 
out  of  the  property,  after  provision  has  been  made  for  payment  of 
the  debts:  Barnard  v.  Ford,  4  L.  R.  Ch.  App.  247;  Miller  \.  Camp- 
bell, W.  N.  1871,  p.  210. 

The  wife's  equity  to  a  settlement  will  be  barred  by  an  adequate 
settlement  having  been  made  upon  her,  but  not  by  an  inadequate 
settlement,  unless  it  be  by  an  express  stipulation  before  marriage. 
(Salwey  v.  Salwey,  Amb.  692;  Garforth  v.  Bradley,  2  Ves.  675; 
Spirett  V.  Willows,  5  Giff.  49;  1  L.  R.  Ch.  App.  520.)  And  in  a 
recent  case,  where  an  adequate  settlement  had  been  made 
upon  the  wife,  the  husband  was  *held  to  be  entitled  to  the  [  *  530  ] 
whole  fund,  although  he  was  living  apart  from  his  wife, 
they  having  separated  by  mutual  consent  and  agreement,  and  no 
blame  being  imputed  to  one  party  more  than  the  other  (In  re  Er- 
skine's  Tncsts,  1  K.  &  J.  302;  Spicer  v.  Spicer,  24  Beav.  365).  And 
it  is  not  essential  that  the  settlement  shall  have  been  made  by  the 
husband:     Giacometti  v.  Prodgers,  8  L.  R.  Ch.  App.  338. 

The  wife's  equity  to  a  settlement,  moreover,  may  be  excluded  by  an 
exception  of  the  particular  fund  or  property  from  the  husband's 
covenant  in  her  marriage  settlement  to  settle  future  acquired  prop- 
erty:    Brooke  v.  Hickes,  12  W.  R.  703. 

A  married  woman  may,  by  fraud,  as  for  instance,  in  holding  out  to 
a  purchaser  for  value,  that  an  assignment  made  after  marriage  was 
made  before,  preclude  herself  from  claiming  her  equity  to  a  settle- 
ment, as  against  the  purchaser.  In  re  Lush's  Trust,  4  L.  R.  Ch. 
App.  591;  Ban^oiVY.  Manning,  W.  N.  1878,  p   122. 

If  the  wife  be  living  in  adultery,  apart  from  her  husband,  she  can- 
not, except  under  very  peculiar  circumstances  (In  re  Leuyin's  Trust, 
20  Beav.  378),  insist  upon  her  equity  to  a  settlement  (Carr  v.  East- 
brooke,  4  Ves.  146);  but  even  then  it  seems  the  husband  will  not  be 
allowed  to  receive  the  whole  of  her  property,  while  he  does  not  main- 
tain her.     See  Ball  v.  Montgomei^y,  2  Ves.  jun.  191,  in  which  case 
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Lord  Loughborough  ordered  the  future  dividends  of  the  furd  to  be 
paid  into  Court,  subject  to  further  order;  observing  that  the  wife's 
delinquency  was  a  j^^ood  ground  for  not  paying  it  to  her,  but  was  not 
a  ground  for  letting  the  husband  receive  the  whole  of  the  property, 
which,  being  heirs  originally,  was  intended  to  be  his,  partly  to  sup- 
port her. 

Where  both  husband  and  wife  are  living  in  adultery,  it  has  been 
held  that  the  wife  mav  claim  a  settlement:  Greedy  v.  Lavender,  13 
Beav.  62. 

A  female  ward  of  Court,  married  without  its  consent,  will  not  be 
barred  from  her  claim  to  a  settlement,  although  she  should  be  liv- 
ing in  adultery:  Ball  v.  Coutts,  1  V.  &  B.  302,  304;  In  re  Anne 
Walker,  L.  &  G.  t.  Sugd.  299. 

7.  Wife,  when  allowed  maintenance  by  Court  out  of  her  equitable 
property  on  refusal  of  the  husband  to  make  a  settlement] — If  the 
husband  refuse  to  make  a  settlement  upon  his  wife,  the  Court  will 
not  go  so  far  as  to  do  anything  in  diminution  of  his  legal  rights,  so 
as  to  take  away  the  produce  of  his  wife's  property  from  him,  or  pre- 
vent his  receiving  the  interest,  so  long  as  he  is  willing  to  live  with 
and  maintain  her,  and  there  id  no  reason  for  their  being  apart. 
The  Court,  however,  will  retain  the  capital,  so  as  to  give 
[  *  531]  the  wife  a  chance  of  taking  it  by  surviving  *her  husband: 
Sleech  v.  Thorrington,  2  Ves.  562.  And  see  Oxenden  v. 
Oxenden,  2  Ves.  493;   Williams  v.  Callow,  Vern.  751. 

This  course,  it  seems,  will  be  adopted  where  a  husband  and  wife 
are  entitled  to  a  fund  as  tenants  by  entireties:  see  Atcheson  v. 
Atcheson,  11  Beav.  485,  where  a  husband  and  wife  being  entitled  to 
a  legacy  as  tenants  by  entireties.  Lord  Langdale,  M.  K.,  upon  the 
wife  claiming  a  settlement  out  of  the  whole  fund,  ordered  the 
legacy  to  be  carried  over  to  the  joint  account  of  the  husband  and 
wife;  with  a  direction  to  pay  the  dividends  to  the  husband  during 
their  joint  lives,  with  liberty,  on  the  death  of  either,  for  the  sur- 
vivor to  apply.  See,  also.  Attorney -General  v.  Bacchus,  9  Price, 
30;  11  Price,  547;  Edye  v.  Addison,  1  H.  &  M.  781;  Ward\.  Ward, 
14  Ch.  D.  506;  In  re  Bryan,  14  Ch.  D.  516. 

But  it  seems  that,  if  a  fund,  to  which  the  husband  and  wife  are 
entitled  as  tenants  by  entireties,  as  in  the  case  of  the  legacy  in 
Atcheson  v.  Atcheson,  be  not  brought  under  the  consideration  of  the 
Court,  payment  to  the  husband,  in  the  lifetime  of  the  wife,  would 
be  a  good  payment.  Per  Lord  Langdale,  M.  R.,  in  Atcheson  v. 
Atcheson,  11  Beav.  491;  and  see  Grute  v.  Locroft,  Cro.  Eliz.  287. 

The  principle  of  unity  of  person  according  to  which  a  husband 
and  wife  took  as  tenants  by  entireties,  has  not  been  altered  by  the 
Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  sect.  1, 
sub- sects.  (1)  (2),  and  sect.  12;  as  to  wills  made  before  though 
the  testator  died  after  the  Act,  although  the  wife  will,  in  such  case, 
under  the  Act,  take  a  moiety  of  that  which  she  and  her  husband 
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take  as  tenants  by  entireties  as  her  separate  property.  Thus,  ia  In 
re  March,  Mander  v.  Hanns,  27  Ch.  D.  166,  on  a  bequest  by  will 
(dated  before  but  coming  into  operation  after  the  commencement 
of  the  Act),  to  A.  and  B.  and  C,  his  wife,  it  was  held  by  the  Court 
of  Appeal,  reversing  the  decision  of  Chitty,  J.,  (reported  24  Ch.  D. 
222),  that  B.  and  C.  were  entitled  to  one  moiety  only  as  tenants  by 
entireties,  (C.  taking  one-half  thereof  to  her  separate  use),  and  not 
to  one- third  of  the  whole  fund  each  as  was  held  by  Chitty^  J.,  but 
the  Court  did  not  decide  how  it  would  have  construed  the  bequest 
had  the  will  been  made  after  the  Act  came  into  operation. 

Where  the  husband  was  a  lunatic,  not  found  so  by  inquisition, 
and  the  fund  was  small,  the  dividends  were  ordered  to  be  paid  to 
the  wife:  Stead  v.  Calley,  2  My.  &  K.  52. 

In  Bond  v.  Simmonds,  3  Atk.  21,  Lord  Hardivicke  went  so  far  as 
to  say,  that,  where  a  husband  has  received  a  good  part  of  the  wife's 
portion,  and  only  a  small  part  remains,  and  the  husband 
is  so  perverse  that  he  will  not  *  make  a  competent  settle-  [  *  532  ] 
ment  on  the  wife,  the  Court  will  not  only  stop  the  pay- 
ment of  the  residue  of  her  fortune  to  the  husband,  but  will  even 
prevent  his  receiving  the  interest  of  that  residue,  that  it  may  ac- 
cumulate for  the  benefit  of  the  wife,  unless  he  is  starving  for  want 
of  maintenance. 

Where,  however,  the  husband  deserts  the  wife,  and  leaves  her 
unprovided  for,  the  Court  will  direct  the  payment  of  the  interest  of 
the  wife's  property  to  her,  until  the  husband  returns  and  maintains 
her  as  he  ought  to  do  :  Watkins  v.  Walking,  2  Atk.  96  ;  Sleech  v. 
Thorrington,  2  Ves.  562  ;  Peters  v.  Grote,  7  Sim.  238  ;  Rishton  v. 
Cobb,  9  Sim.  620. 

It  has  been  before  shown,  that,  according  to  the  decisions  of  the 
Court,  although  a  married  woman,  as  against  the  assignees  of  her 
husband  in  bankruptcy  or  insolvency,  is  entitled  to  have  a  settle- 
ment or  maintenance  out  of  her  equitable  property,  in  which  she 
has  only  a  life  interest  (Lumb  v.  Mildes,  5  Ves.  517  ;  Brown  v. 
Clark,  3  Ves.  166  ;  Jacobs  v.  Amyait,  1  Madd.  376,  n.  ;  Sturgis  v. 
Champneys,  5  My.  &  Cr.  97;  Vaughan  v.  Buck,  13  Sim.  404;  Koeber 
V.  Sturgis,  22  Beav.  588  ;  Squires  v.  Ashford,  23  Beav.  132),  she, 
nevertheless,  cannot  claim  either,  as  against  the  legal  right  of  her 
husband,  not  being  bankrupt  or  insolvent,  although  he  may  be  in 
difficulties,  (for  the  husband  is  entitled  to  the  wife's  income  as  long 
as  he  maintains  her  to  the  best  of  his  ability,  and  they  are  living 
together)  :  Vaughan  v.  Buck,  13  Sim,  404.  Nor  can  she  claim  a 
settlement  or  maintenance  out  of  the  income  of  her  equitable  pro- 
perty, as  against  the  particular  assigjnee  for  value  of  her  husband, 
although  subsequently  to  the  assignment  he  may  become  bankrupt 
or  insolvent,  or  desert  and  leave  her  utterly  destitute  (Tidd  v.  Lister, 
3  De  Gex,  Mac.  &  G.  857,  ante,  p.  514) ;  but  if  the  husband  deserts 
the  wife,  leaving  her  unprovided  for,  the  Court  will  allow  her  past 
and  future  maintenance  out  of  the  income  of  her  life  interest  in 
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equitable  property,  not  specifically  assigned  by  the  husband  for 
value  :  Wright  v.  Morley,  11  Ves.  12,  23  ;  Gilchrist  v.  Cator,  1  De 
Gex  &  Sm.  188;  Allerton  v.  Knowell,  cited  4  Ves.  799;  S.  C,  nom. 
Atherton  v.  Knowell,  1  Cox.  229  ;  Coster  v.  Coster,  1  Keen,  199. 
And  where  a  person  made  pecuniary  advances  to  a  married  woman, 
deserted  by  her  husband,  on  the  credit  of  a  fuod  in  Court — her 
property,  for  her  maintenance,  exceeding  the  amount  of  the  income, 
he  was  reimbursed  out  of  the  capital:  Guy\.  Pearkes,  18  Ves.  195: 
and  see  Re  Ford,  32  Beav.  621. 

And  a  husband  who  has  deserted  his  wife  and  ceased  to  maintain 
her,  although  he  received  the  income  of  her  property  vested  in 
trustees,  has  been  compelled  in  equity  personally  to 
[  *  533  ]  *  repay  the  person  who  advanced  moneys  to  her  for,  and 
which  were  actually  applied  by  her  in  the  purchase  of, 
necessaries:  Deare  v.  Soutten,  9  L.  K.  Eq.  151  ;  Jenner  v.  Morris, 
1  Dr.  &  Sm.  218;  3  De  G.  F.  &  J.  45,  overruling  May  v.  Skey,  16 
Sim.  588  ;  and  see  Harris  v.  Lee,  1  P.  Wms.  482  ;  Hutchinson  v. 
Standley,  9  L.  E.  Eq.  152,  cited. 

And  the  Court  will  not  allow  the  right  of  a  wife  for  maintenance 
to  be  defeated  by  her  husband  making  a  fraudulent  conveyacce  of 
her  property  to  trustees  for  payment  of  his  debts:  Colmer  v.  Colmer, 
Mos.  113,  118. 

In  order  to  favour  as  far  as  possible  all  efforts  towards  reconcilia- 
tion on  the  husband's  part,  notwithstanding  a  decree  has  been  made 
allowing  the  wife  a  separate  maintenance,  upon  his  consenting  to  co- 
habit with  her,  and  promising  to  use  her  kindly,  the  Court  has  re- 
fused to  continue  the  separate  maintenance:  per  Lord  Hardwicke  in 
Head  v.  Head,  3  Atk.  296;  and  see  Gilchrist  v.  Cator,  1  De  G.  & 
Sm.  188. 

A  woman  cannot  represent  herself  as  deserted  when  her  husband 
leaves  her  in  the  course  of  his  duty,  and  she  refuses  to  accompany 
him.  See  Bullock  v.  Menzies,  4  Ves.  798,  in  which  case  the  husband 
was  an  officer  in  a  marching  regiment. 

However,  when  the  cruelty  or  improper  conduct  of  the  husband 
renders  her  leaving  him  necessary  or  justifiable,  and  there  is  no  im- 
propriety on  her  part,  the  Court  will  hold  her  entitled  to  mainte- 
nance or  a  settlement.  See  Oxenden  y.  Oxenden,  2  Vern.  493;  Wil- 
liams V.  Calloiv,  2  Vern.  752;  Atherton  v.  Knowell,  1  Cox,  229;  Eedes 
V.  Eedes,  11  Sim.  569.  And  where  the  husband  has  so  conducted 
himself  that  the  wife  cannot  live  with  him,  as,  for  instance,  where 
she  has  obtained  against  him  a  divorce  upon  the  ground  of  cruelty 
and  adultery,  especially  if  it  appears  that  he  married  her  from  merely 
interested  motives,  and  is  not  maintaining  her,  the  Court  may  give 
to  the  wife  the  income  of  the  whole  of  her  property,  although  the 
husband  may  have  received  nothing  from  her  on  her  marriage:  Bar- 
row V.  Barrow,  5  De  G.  Mac.  &  G.  782. 

But  the  Court  will  not  give  the  wife  maintenance  out  of  property 
given  to  her  for  life,  if  she  has  already  an  adequate  provision  for 
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her  separate  use,  although  the  husband  has  taken  the  benefit  of  the 
InsoJvent  Debtors'  Act:  AguilavY.  Aguilar,  5  Madd.  414. 

Where  the  wife  has  eloped  and  lives  in  adultery,  she  will  not  be 
allowed  maintenance  out  of  the  income  of  property  to  which  she  is 
entitled  for  life,  although  the  husband  will  not  be  allowed  the  in- 
come, in  the  hope,  as  expressed  by  the  Court  in  a  well- 
known  case,  *  "that  the  situation  of  the  case  will  probably  [  *  534  J 
produce  some  agreement  for  her  future  support."  See  Ball 
V.  Montgomery f  2  Ves.  jun.  191;  Alexander  v.  M^Culloch  (cited  2 
Ves.  jun.  192). 

Where,  however,  the  husband  is  by  express  contract  entitled  to  an 
interest  during  their  joint  lives  in  the  property  of  his  wife,  and  he 
is  obliged  to  separate  himself  from  her  in  consequence  of  her  mis- 
conduct, his  rights  will  not  be  thereby  afiPected:  Duncan  v.  Campbell, 
12  Sim.  616. 

8.  As  against  whom  the  equity  of  a  wife  to  a  settlement  is  bind- 
ing.]— The  equity  of  a  wife  to  a  settlement  is  binding  not  only  upon 
her  husband,  but  also  upon  his  trustees  in  bankruptcy,  or  under  a 
general  assignment  for  the  payment  of  his  debts :  Jewson  v.  Moulson, 
2  Atk.  420;  Burden  v.  Dean,  2  Ves.  jun.  607,  Pry  or  w.  Hill,  4:  Bro.  C. 
C.  138,  and  notes  by  Belt;  Oswell  v.  Probert,  2  Ves.  jun.  680;  Sturgis 
V.  Champyieys,  5  My.  &  Cr.  97. 

[Perry  on  Trusts,  Sec.  632;  Gassett  v.  Grout,  4  Met.  486;  Havi- 
land  V.  Myers,  6  Johns.  Ch.  25;  Crook  v.  Turpin,  10  B.  Mon.  244; 
Perryclear  v.  Jacobs,  2  Hill's  Ch.  504;  Page  v.  Estes,  19  Pick.  269.] 

It  is  also  binding  upon  the  assignee  of  the  husband  for  valuable 
consideration:  Macaulay  v.  Philips,  4  Ves.  19;  see  also  Scott  y.  Spa- 
shatt,  3  Mac.  &  G.  599;  Marshall  v.  Gibbons,  4  Ir.  Ch.  Rep.  276,  sub- 
ject to  the  somewhat  anomalous  exception  in  the  case  of  an  equitable 
life  interest  of  the  wife  which  has  been  already  noticed,  pp.  514,  532, 
ante. 

The  wife's  equity  to  a  settlement  is  moreover  paramount  to  the 
right  which  an  iBxecutor  or  administrator  has  to  set  offadebtdueto 
the  estate  from  a  husband,  against  any  legacy  under  the  will  or  share 
under  the  intestacy  to  which  his  wife  is  entitled.  See  Hall  \.  Hill, 
1  Dru.  &  War.  109.  If,  for  instance,  the  wife  is  entitled  to  have  the 
whole  fund  settled  upon  her,  then  the  right  to  set  ofiP  or  retainer  will 
be  completely  barred;  if  she  has  only  a  right  to  have  part  of  the 
fund  settled,  the  right  of  retainer  or  set  off  will  be  to  that  extent 
barred.  See  Carr  v.  Taylor,  10  Ves.  574;  Ex  parte  Blagden,  2  Rose, 
294;  Exparte  O'Ferrall,  1  G.  &  J.  347;  M'MahonY.  Burchell,  3  Hare, 
97,5  Hare,  325;  Reeve  y.  Rocher,  1  De  G.  &  Sm.  626;  LecY.  Egre- 
moii/,  5DeG.  &  Sm.  348;  M'Cormick  v.  Garnett,  2  Sm.  &  Giff.  37; 
In  re  CordwelVs  Estate,  20  L.  R.  Eq.  644.  It  is  presumed  that  Lord 
Loughborough,  when  he  observed  in  the  principal  case  (p.  492,  ante), 
"  That  if  the  plaintift  had  any  equity  against  her  husband  with  re- 
gard to  the  money,  that  equity  would  clearly  bar  any  right  of  re- 
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tainer  that  the  administrator  could  set  up,"  merely  meant,  that  the 
bar  to  the  right  of  retainer  was  co-extensive  with  the  wife's  equity. 

It  is  clear  that  where  the  Court  directs  a  settlement  to  be  made 
upon  the  wife,  "  the  Court  will  support  it  as  a  good  settle- 
[  *  535  ]  ment,  for  valuable  consideration."  See  *  Wheeler  v.  Caryl^ 
Amb.  121;  Simson  v.  Jones,  2  Euss  &  My.  865. 

The  Court,  moreover,  has  gone  further;  if  after  marriage,  the 
wife  being  entitled  to  such  a  portion  which  the  husband  cannot 
touch  without  the  aid  of  the  Court,  and  the  trustees  will  not  pay 
it  without  the  husband  making  a  settlement;  if  the  husband  does 
agree  to  it,  and  do  that  which  the  Court  would  decree,  it  is  a  good 
settlement  as  against  his  creditors.  Per  Lord  Hardwicke,  C,  in 
Wheeler  v.  Caryl,  Amb.  191,  122;  Moor  v.  Eycault,   Prec.  Ch.  22. 

So  a  legacy  due  to  a  married  woman  may,  with  the  consent  of  her 
husband,  be  paid  to  the  trustees  of  a  settlement  already  in  exist- 
ence, upon  trusts  under  which  the  life  interest  of  the  husband  is 
determinable  on  alienation  or  incumbrance  thereof.  See  Montefiore 
V.  Behrens,  1  L.  R.  Eq.  171.  See  also  Middlecome  v.  Marlow,  2 
Atk.  519;  In  re  Wray's  Trusts,  16  Jur.  1126. 

Even  if  trustees  in  possession  of  the  property  of  a  married  woman 
should,  on  the  mere  request  of  her  husband,  transfer  it  to  new  trus- 
tees upon  trust  for  her  separate  use,  such  trust  will  be  good  as 
against  his  creditors:  Ryland  v.  Smith,  1  My.  &  Cr.  53. 

But  if  the  husband  has  once  reduced  into  possession  the  equit- 
able choses  in  action  of  his  wife,  any  subsequent  settlement  of 
them  would  not  be  valid  as  against  his  creditors.  See  Ryland  v. 
Smith,  1  My.  &  Cr.  53;  see  also  JVall  v.  Tomlinson,  16  Ves.  413, 
and  Glaister  v.  Hewer,  8  Ves.  2t)7. 

[^Doctrine  of  Wife's  Equity  to  a  Settlement  Restated.— rThe  wife's 
equity  to  a  settlement  is  believed  to  exist  in  all  of  the  United  States 
with  the  exception  of  North  Carolina  and  New  Hampshire,  and  it 
has  also  been  recognized  in  the  Federal  courts:  Gould  v.  Gould,  16 
Ala.  132;  Gardner  v.  Hooper,  3  Gray,  398;  Wiles  v.  Wiles,  3  Md. 
1;  Chase  v.  Palmer,  25  Me.  342;  Coppedge  v.  Threadgill,  3  Sneed, 
577;  Lay  v.  Brown,  13  B.  Mon.  295;  Barron  v.  Barron,  24  Vt.  375; 
Durr  V.  Bowyer,  2  McCord's  Ch.  368;  Wilks  v.  Fitzpatrick,  1 
Humph.  54.  In  North  Carolina  see  Lassiteru  Dawson,  2  Dev.  Eq. 
383.  In  New  Hampshire,  Parsons  v.  Parsons,  9  N.  H.  309.  In 
Pennsylvania  it  is  enforced  by  preventing  a  recovery  in  a  legal 
action,  unless  upon  the  terms  of  making  a  suitable  provision  for 
the  wife:  Bees  v.  Waters,  9  Watts,  94;  Perry  on  Trusts,  Sec.  627, 
defiDes  a  wife's  equity  to  a  settlement  to  be  an  equitable  right  which 
a  married  woman  has  to  a  provision  out  of  her  own  fortune,  before 
her  husband  reduces  it  to  possession. 

The  wife  in  order  to  procure  a  settlement  must  take  steps  to  obtain 
it  before  the  husband  has  obtained  the  actual  possession,  because 
the  courts  will  not  compel  the  husband  who  has  possession  of  the 
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property,  to  refund  it,  in  order  that  settlement  may  be  made,  unless 
he  should  have  obtained  the  possession  of  the  property  by  fraud. 

The  wife's  equity  is  paramount  to  all  rights  of  setoff  against  the 
husband,  even  if  he  makes  an  assignment  for  a  valuable  considera- 
tion, the  wife's  equity  will  prevail  over  it. 

It  will  be  enforced  not  only  against  the  husband,  but  all  persons 
claiming  under  or  through  him,  and  her  right  extends  to  all  her 
property,  whether  legal  or  equitable,  and  to  all  her  interest,  whether 
in  fee  or  for  life,  or  to  a  trust  for  a  term,  or  to  her  interest  as  a 
mortgage,  or  an  equity  of  redemption,  and  to  all  her  interests 
in  chattels  real  or  to  her  contingent  interest.  She  is  also  entitled 
to  a  settlement  in  estates  that  come  to  her  after  maniage  as  well  as 
before. 

The  equity,  while  called  that  of  the  wife,  is  effectuated  by  a  set- 
tlement on  her  children  also,  and  she  cannot  separate  her  interest 
from  theirs  or  claim  a  settlement  on  herself  to  their  exclusion.  The 
right  of  the  children  is  merely  incidental  to  hers  and  does  not  con- 
stitute an  independent  equity,  and  if  she  dies  without  having  a  de- 
cree of  settlement,  the  husband  will  receive  the  property  and  the 
children  will  have  no  equity  to  enforce  a  settlement. 

The  amount  that  will  be  settled  upon  the  wife  is  subject  to  the 
sound  discretion  of  the  court,  which  acts  upon  all  the  circumstances. 

It  is  also  a  well  settled  doctrine  that  equity  will  lay  its  hands 
on  the  property  of  the  wife,  which  is  within  its  power,  for  the  pur- 
pose of  providing  a  maintenance  for  her  when  she  is  abandoned  by 
her  husband,  or  prevented  from  living  with  him  by  his  ill-treatment. 
In  some  cases  in  the  United  States,  maintenance  in  the  nature  of 
alimony  has  been  decreed  by  courts  of  equity. 

In  the  future  there  will  perhaps  be  little  occasion  to  consider  set- 
tlement in  the  United  States,  since  the  statutes  settle  nearly  all  a 
married  woman's  property  upon  herself,  without  the  intervention 
of  a  trustee.  It  may  happen  that  questions  may  arise  in  relation 
to  marriages  previous  to  the  passage  of  the  acts  in  the  several 
states;  or  the  property  may  come  to  the  wife  in  some  manner  not 
embraced  in  the  statutes,  so  that  the  husband's  common-law  rights 
may  still  extend  to  it:  Richen  v.  White,  43  Barb.  92;  Foster  v. 
Penn.  Ins.  Co.,  34  Pa.  St.  134. 


End  of  Vol.  I.,  Part  Fiest. 
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30th  June.     28th  July.     14th  December,  1778. 

[rEPOBTED    1    BRO.  c.  c.  16.] 

[S.  C,  2  Dick.  560,  Reg.  Lib.  1778.     A  fol.  90.] 

Wife's  Separate  Property.] — Bond  of  a  feme  covert  Jointly  with 
her  husband,  shall  bind  her  separate  property. 

The  bill  was  filed  by  the  obligee  of  a  bond,  to  secure  180?.  entered 
into  by  the  defendants,  husband  and  wife,  against  the  husband, 
wife,  and  her  surviving  trustee,  to  recover  the  sums  secured  out  of 
the  wife's  separate  estate. 

Upon  the  marriage,  the  estates  of  the  wife  had  been  conveyed  to 
trustees;  one  part,  consisting  of  freehold  and  leasehold  lands,  in 
trust  to  receive  and  pay  the  rents  and  profits  to  the  wife  for  her 
separate  use,  and  to  convey  the  estate  itself  to  such  use  as  she,  by 
her  last  will  in  writing,  or  by  deed  or  writing  under  her  hand  and 
seal,  executed  in  the  presence  of  two  witnesses,  should  appoint;  in 
default  of  appointment,  to  the  use  and  behoof  of  her  heirs  and  as- 
signs; other  parts  to  be  sold,  and  out  of  the  produce,  1000 Z.  to  be 
laid  out  according  to  the  directions  of  the  wife,  the  interest  and 
profits  to  be  paid  to  her,  and  the  principal  to  her,  or  her  order, 
by  note  or  writing  under  her  hand;  and  for  want  of  such  appoint- 
ment, to  her  executors,  administrators,  and  assigns. 

This  lOOOZ.  had  been  raised,  and  the  whole,  or  the  greatest  part 
applied,  so  that  the  question  in  the  cause  was  with  respect  to  the 
remedy  against  the  other  estate. 

In  1769,  the  husband  borrowed  of  the  plaintiff,  Mrs.  Hulme,  50Z., 
upon  his  and  his  wife's  bond.  In  1770,  having  occasion  for  a  fur- 
ther sum,  the  wife  herself  applied  to  the  plaintiff,  and  borrowed 
130Z.,  paid  the  interest  due  upon  the  former  sum  of  50Z.,  and  [the 
husband  and  wife]  g^ive  a  new  bond  for  the  180?. 

*  The  cause  had  been  heard  before  Lord  Bathurst,  who  [  *  537  ] 
dismissed  the  bill.     It  came  on  now  to  be  re-heard. 
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Mr.  Mansfield  opened  for  the  plaintiff,  but  the  reporter  was  ab- 
sent. 

Mr.  Attorney -General  Wedderburne  for  the  defendants. — The 
plaintiff  is  not  entitled  to  the  relief  of  a  court  of  equity,  but  is  to 
be  left  to  make  the  best  she  can  of  the  security  at  law.  Trustees 
for  a  woman  are  appointed  for  the  purpose  of  preventing  her  from 
doing  acts  prejudicial  to  herself,  under  the  influence  of  her  husband. 
The  husband's  credit  not  being  good,  the  plaintiff*  has  taken  the 
wife's  bond.  The  husband  was  indebted.  He  and  his  wife  are  co- 
obligors,  and  it  is  done  with  the  approbation  of  the  plaintiff's  attor- 
ney, who  must  know  it  was  void.  He  ought  to  have  insisted  upon  a 
mortgage  of  her  separate  property.  This  Court  will  never  look 
upon  bonds  as  appointments  where  the  party  could  not  enter  into 
the  bond.  In  many  cases  of  bonds  with  penalties,  the  Court  con- 
siders the  bond  as  the  form  only,  and  as  evidence  of  the  substance, 
and  will  not  suffer  the  party  to  be  free  upon  the  payment  of  the 
penalty;  but  in  the  case  of  an  infant,  where  it  is  voidable  only,  the 
taking  of  the  bond  will  not  aid  the  taker  in  equity.  I  do  not  con- 
tend that  a  married  woman  cannot  contract  in  respect  of  her  sepa- 
rate property,  but  the  party  contracting  must  take  a  security  agree- 
able to  the  nature  of  the  property;  he  cannot  better  bis  security. 
Peacock  v.  Monk,  2  Ves.  190  (?;),  closes  with  a  dictum,  the  authority 
of  which  is  very  doubtful;  it  has  no  affinity  to  the  principle  ques- 
tion. 

Mr.  Selwyn,  on  the  same  side. — There  is  no  case  where  the  point 
has  been  determined  that  a  bond,  in  which  the  wife  joins  her  hus- 
band, binds  her  separate  property.  Norton  v.  Turvill,  2  P.  Wms. 
144  (w),  was  against  the  wife's  representatives,  which  is  very  dif- 
ferent fi'om  the  present  against  the  separate  property  settled  upon 
her  for  life. 

[Lord  Chancellor  Thurlow. — Grighy  v.  Coo?,  1  Ves.  517, 
[  *  538  ]  appears  to  be  a  decree  for  a  specific  performance.  The  *  de- 
fect of  that  case  is,  that  it  does  not  state  the  trust.  It  is 
said  that  a  feme  covert  is  to  be  considered  as  a  feme  sole,  with  re- 
spect to  every  authority  she  can  exercise  over  her  separate  es- 
tate; but  it  is  different  where  the  consent  of  the  trustees  is  made 
essential  to  the  conveyance,  although  the  mere  appointment  of 
trustees  is  not  sufficient  to  deprive  her  of  that  authority;  for  there 

(v)  See  Belt's  Suppl.  342. 
[w)  2  Eq.  Ca.  Ab.  152,  pi.  14. 
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must  be  trustees  (x),  otherwise  she  could  have  no  separate  pro- 
perty.] 

Mr.  Selwyn. — In  Biscoe  v.  Kennedy  (2/),  Sir  Thomas  Clarke 
thought  it  was  to  be  considered  as  the  property  of  a  feme  sole;  but, 
in  that  case,  the  bond  was  given  before  the  marriage  of  the  parties. 

[Lord  Chancellor  Thurlow. — Do  you  consider  that  case  as  decid- 
ing that  her  property  was  liable  to  her  acts  only  while  she  was  a 
feme  sole  ? J 

Mr.  Selwyn. — A  feme  covert  can  execute  no  act  except  by  virtue 
of  a  power,  or  with  the  consent  of  the  trustees,  or  by  some  means 
referring  to  her  separate  property;  but  in  this  case,  there  is  no 
reference  whatsoever  to  her  separate  property,  or  consent  of  trustees. 
It  is  not  wholly  immaterial  that  the  plaintiff  has  sued  at  law.  In 
Machorro  v.  Stonehouse^  in  July  last,  upon  marriage  a  sum  was 
agreed  to  be  Jaid  out  in  the  funds,  upon  trust  that  the  divi- 
dends should  be  to  the  separate  use  of  the  wife;  *  the  [*539] 
plaintiff  bought  the  interest  during  the  lives  of  the  hus- 

[x]  Trustees  are  not  essentially  necessary  for  the  creation  of  a  trust  for  th« 
separate  use  of  a  married  woman,  as  the  husband  will  be  converted  into  a 
trustee  for  her.  See  Bennet  v.  Davis,  2  P.  Wms.  316;  Parker  v.  Brook,  9  Ves. 
683;  Rich  v.  Cockell,  9  Ves.  369. 

{y)  Biscoe  V.  Kennedy,  at  the  Rolls,  21st  July,  1762.  The  defendant,  Jane 
Kennedy,  then  the  widow  of  Ormond  Tomson,  Esq.,  being  indebted  to  the 
plaintiff  Biscoe.  in  £114  by  bond  22nd  of  April,  1755,  and  being  possessed  of 
several  leasehold  houses,  and  of  £1000  East  India  Stock,  by  settlement  on  her 
marriagie  with  the  defendant  James  Kennedy,  all  her  personal  estate  (excepting 
£500  East  India  Stock,  which  the  husband  was  to  have)  was  conveyed  to  the 
defendant  McCulloch,  in  trust  for  the  separate  use  of  the  defendant  Jane.  The 
marriage  having  taken  effect,  the  plaintiff"  filed  his  bill  (without  having  sued 
the  husband)  to  have  the  separate  estate  of  the  wife  applied  to  the  payment  of 
the  debt;  which  bill  was  dismissed.  The  plaintiff  then  sued  out  writs  against 
James  and  Jane  Kennedy;  but  James  Kennedy  absconding,  could  not  be 
served,  and  the  plaintiff  proceeded  to  outlawry,  and  then  filed  this  bill,  to  be 
paid  out  of  the  wife's  separate  estate.  The  defendant  insisted  that  during  her 
husband's  life,  her  separate  property  was  not  liable  to  this  debt,  contracted  by 
her  while  sole.  The  plaintiff  contended  that  the  settlement  as  to  him  was 
fraudulent.  Upon  the  hearing  his  Honor  declared,  that  upon  the  circumstances 
of  the  case,  the  effects  of  the  defendant,  vested  in  her  trustee,  were  to  be  con- 
sidered as  the  property  of  a  feme  sole,  and  ordered  the  plaintiff^s  debt  and 
costs  to  be  paid  out  of  the  £500  East  India  Stock,  in  the  hands  of  the  trustee. 
Cur.  Declare  that  under  the  circumstances  of  this  case,  the  effects  of  the  de- 
fendant James  Kennedy,  vested  in  the  defendant  McCulloch,  are  to  be  con- 
sidered as  the  property  of  a  feme  sole,  and  as  such  liable  in  equity  to  make 
the  plaintiff  satisfaction  for  so  much  of  the  debt  contracted  by  her  while  feme 
sole,  as  he  has  not  been  able  to  recover  by  means  of  the  outlawry  of  James 
Kennedy  her  husband. 

Account  of  what  remains  due  to  the  plaintiff,  and  tax  his  costs  of  suit,  di- 
rect payment  of  debt  and  costs  by  sale  of  the  East  India  Stock  (comprised  in 
the  settlement)  standing  in  the  names  of  the  defendant  Jane  Kennedy  and  de- 
fendant McCulloch,  and  liberty  to  apply.  Reg.  Lib.  1761,  A.,  p.  517;  9  L.  R. 
Eq.  562. 
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band  and  wife,  for  eight  years'  purchase:  there  was  no  fraud.  A 
bill  was  brought  against  the  trustee  for  a  transfer.  Mrs.  Stone- 
house,  in  her  answer,  insisted  this  was  against  her  consent,  bat 
there  was  evidence  in  the  cause  that  they  both  had  consented.  The 
bill,  so  circumstanced,  was  dismissed  with  costs,  by  his  Honor  (Sir 
Thomas  Sewell),  who  seemed  shocked  at  the  proposition  that  a  mar- 
ried woman  could  be  bound  by  an  act  done  in  conjunction  with  her 
husband  (z). 

Mr.  Mansfield,  in  reply.  — It  is  now  laid  down  that  a  woman,  hav- 
ing separate  property,  cannot  dispose  of  it  but  by  the  means  pointed 
out  by  the  settlement,  and  with  the  consent  of  her  trustees.  It 
seemed  to  me  that  a  feme  covert,  having  separate  property,  was  to 
that  intent  (a),  a  feme  sole,  and  might  borrow  money  and  give  se- 
curities. The  consent  of  the  trustees  has  been  decided  not  to  be 
necessary;  the  use  of  trustees  being  only  to  guard  it  against  the 
husband.  Here,  it  is  to  such  uses  as  she,  by  deed  or  will,  should 
appoint.  Mr.  Attorney -General  and  Mr.  Selwyn  argue  upon  the 
ground  that  the  bond  was  void;  that  is  begging  the  question.  If 
we  are  right,  though  void  at  law,  it  is  not  void  here.  The  latter  of 
these  two  bonds,  that  to  secure  180Z.,  was  given  on  the  mere  motion 
of  the  wife;  no  objection  arises  from  the  plaintiff's  having  sued  at 
law:  it  was  a  legal  security  against  the  husband.  As  to  an  infant's 
bond:  an  infant  is  never  considered  here  as  an  adult,  but  a  feme 
covert  is  very  often  considered  as  a  feme  sole.  In  Norton  v.  Turvill, 
the  assets  were  considered  as  being  bound  when  she  was  dead; 
then  her  property  must  have  been  bound  whilst  she  was  living. 
That  case  is  decisive  of  the  present  question.  The  dictum  in  Pea- 
cock y.  Monk  is  mentioned  as  falling  from  Lord  Hardwicke,  and 
naturally,  as  being  the  general  rule  governing  the  property  of  wo- 
men, and  taking  that  particular  case  out  of  the  rule.  In  Biscoe  v, 
Kennedy,  the  separate  property  could  not  be  the  subject  in  dispute, 

the  debts  of    a  feme  sole  falling    on    her  husband.     In 
f  *  540  ]  Machorro  v.  Stonehouse,  the  woman  lived  ^separate  from 

the  husband,  and  probably  some  fraud   struck  the  learned 
judge. 

Lord  Chancellor  TnuRLow.^My  doubt  arises  principally  upon 

the  form  of  the  relief,  rather  than  the  principles  upon  which  the  bill 

(z)  Sed  vide  contra,  Stanford  v.  Marshall,  2  Atk.  68;  Pybus  v.  Smith,  3  Bro. 
C.  C.  340. 

(a)  Qy.  extent. 
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is  brought;  ilis  a  bill  brought  by  the  obligee  upon  a  joint  bond  by- 
husband  and  wife  for  180Z.  to  recover  that  sum  out  of  the  separate 
property  of  the  wife.  It  is  brought  against  the  wife,  the  husband, 
and  the  trustees,  for  attaining  the  most  extensive  and  perfect  relief 
which  the  situation  of  her  separate  property  will  enable  her  or  her 
trustees  to  afford. 

The  question  is,  what  sort  of  execution  this  Court  will  award 
against  that  separate  property  ?  It  is  created  by  deed,  and  is  real 
estate  conveyed  to  trustees,  as  to  a  considerable  part  of  it,  in  trust 
to  receive  and  pay  the  rents  to  the  wife,  and  to  convey  the  estates 
themselves  according  to  the  appointment  of  the  wife,  by  her  last 
will  and  testament  in  writing,  or  by  deed  or  writing  under  her  hand 
and  seal,  executed  in  the  presence  of  two  or  more  witnesses ;  and, 
for  want  of  such  declaration  or  appointment,  to  the  use  and  behoof 
of  the  wife,  her  heirs  and  assigns;  as  to  other  parts,  in  trust,  to  be 
sold,  and  out  of  the  produce  of  the  sale,  lOOOZ.  to  be  retained  by  the 
trustees,  to  be  laid  out  according  to  the  directions  of  the  wife,  the 
profits  to  be  paid  to  her,  and  the  principal  to  her  or  her  order,  by 
note  or  writing  under  her  hand ;  and,  for  want  of  such  appointment, 
to  her  executors,  administrators,  and  assigns. 

The  rule  laid  down  in  Peacock  v.  Monk,  2  Ves.  190,  that  a  feme 
covert  acting  with  respect  to  her  separate  property,  is  competent  to 
act  in  all  respects  as  if  she  was  a  feme  sole,  is  the  proper  rule,  and 
necessary  to  support  the  decisions  on  this  subject.  The  conse- 
quence was  that  in  Allen  v.  Papworth,  1  Ves.  163  (b),  where  a 
bill  was  brought  by  husband  and  wife  for  an  account,  the  wife, 
together  with  her  husband,  submitting  that  the  profits  of  her  sepa- 
rate estates  should  be  applied  to  pay  the  husband's  debts,  she 
was  bound  by  that  submission,  and  the  profits  of  her 
separate  *estate  were  by  decree  directed  to  be  so  applied.  [  *  541  ] 
In  Grigby  v.  Cox,  1  Ves.  517,  where  the  wife  had  con- 
tracted to  sell  her  separate  estate,  being  authorized  by  settlement 
to  dispose  of  it,  the  Court  bound  her,  as  a  person  equally  compe- 
tent as  if  sole,  to  a  specific  performance  of  that  contract:  I  take  it, 
therefore,  it  is  impossible  to  say  but  *hat  a  feme  covert  is  competent 
to  act  as  a  feme  sole,  with  respect  to  her  separate  property,  where  set- 
tled to  her  separate  use. 

But  the  question  here  goes  a  little  beyond  that;  it  is  not  only  how 
far  she  may  act  upon  her  separate  property:     I  have  no  doubt  about 

(6)  See  a  fuller  and  more  correct  statement  of  the  case  in  Belt's  Suppl.  p.  91. 
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that;  but  the  question  is,  how  far  her  general  personal  engagements 
shall  be  executed  out  of  her  separate  property.  If  she  had  by  in- 
strument contracted  that  this  or  that  portion  of  her  separate  estate, 
should  be  disposed  of  in  this  or  that  way,  I  think  she  and  her 
trustees  might  have  been  decreed  to  make  that  disposition;  but  if 
she  enters  into  an  engagement,  which  would  make  a  feme  sole  lia- 
ble to  the  whole  extentof  ttie  contract  as  to  her  person,  &c.,  in  every 
respect,  it  is  clear  such  general  engagement,  entered  into  by  a  feme 
covert,  will  not  bind  her  as  such.  It  is  not  like  the  case  of  an  in- 
fant, who  is  incapable  of  acting;  but. in  respect  to  a  feme  covert, 
determined  cases  seem  to  go  thus  far,  that  the  general  engagement 
of  the  wife  shall  operate  upon  her  personal  property,  shall  apply  to 
the  rents  and  profits  of  her  real  estate,  and  that  her  trustee  shall  be 
obliged  to  apply  personal  estate,  and  rents  and  profits  when  they 
arise,  to  the  satisfaction  of  such  general  engagement;  but  this  Court 
has  not  used  any  direct  process  against  the  separate  estate  of  the  wife 
and  the  manner  of  coming  at  the  separate  property  of  the  wife,  has  been 
by  decree  to  bind  the  trustees,  as  to  personal  estate  in  their  hands,  or 
rents  and  profits,  according  to  the  exigencies  of  justice,  or  of  the  en- 
gagement of  the  wife,  to  be  carried  into  execution  (c).  I  know  of  no 
case  which  has  gone  further  than  that.  Suppose  the  wife  to  have 
power,  by  settlement,  to  dispose  of  her  real  estate  to  any  uses  she 
shall  think  fit,  yet  the  trustees  must  make  the  formal  instrument, 
without  which  the  estate  cannot  pass.  I  know  of  no  case 
[  *  542  ]  where  the  general  engagement  of  the  wife  has  *been  car- 
ried to  the  extent  of  decreeing  that  the  trustees  of  her 
real  estate  shall  make  conveyance  of  that  real  estate,  and  by  sale, 
mortgage,  or  otherwise,  raise  the  money  to  satisfy  that  general  en- 
gagement on  the  part  of  the  wife.  It  may  be  difficult  to  give  relief 
here  without  doing  something  of  that  kind,  because  that  part  of  the 
real  estate  which  was  to  be  sold  has  been  sold,  and  the  money  has 
been  applied,  with  the  direction  of  the  wife,  by  the  hand  of  the 
trustee,  who  consequently  is  no  longer  liable  as  to  that  sum ;  so  that 
so  far  as  the  lOOOZ.,  it  seems  out  of  the  reach  of  this  Court,  the 
trustee  alleging  that  the  money  is  paid,  or  not  remaining  in  his 
hands. — [Mr.  Ambler. — Only  part  paid  over.] — I  belive  there  is  no 
instance  of  a  personal  decree  against  a  feme  covert,  for  payment  of 
any  sum  whatever.     Though  her  separate  personal  property  is  lia- 

(c)  See  also  Francis  v.  Wigzell,  1  Madd.  258;  Aylett  v.  Ashton,  IMy.  &  Cr. 
105,  112;  Atwood  v.  Chichester,  3  Q.  B.  D.  722. 
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ble,  yet  the  decree  is  to  fetch  forth  her  separate  estate,  and  make 
it  liable  to  her  engagement.  No  lease  found  in  the  hands  of  the  trus- 
tee is  now  before  the  Court;  we  cannot  come  at  it.  As  a  bond  it  is 
void,  otherwise  an  extent  might  have  gone. 

Lord  Chancellor  Thurlow. — I  have  no  doubt  about  this  princi- 
ple, that,  if  a  Court  of  equity  says  a  feme  covert  may  have  a  sepa- 
rate estate,  the  Court  will  hind  her  to  the  whole  extent  as  to  making 
that  estate  liable  to  her  own  engagements;  as,  for  instance,  for  pay- 
ment of  debts,  &c.  But,  although  the  remedy  here  is  more  exten- 
sive than  in  a  court  of  law,  I  do  not  find  the  Court  has  ever  ordered 
a  power  to  be  executed;  it  has  industriously  stopped  short  of  so 
doing,  and  has  only  given  a  remedy  by  stopping  the  fund,  where 
the  power  was  executed;  therefore,  I  cannot  order  the  feme  covert 
to  execute  her  power,  but  I  am  exceedingly  clear  that  the  leasehold 
estate  will  be  liable. 

It  stood  referred  to  the  Master  (d)  to  takte  an  account  of  the 
rents  and  profits  of  the  leasehold  estates;  but,  before  any  report, 
the  parties  came  to  a  compromise,  upon  the  defendant  Frances  pay- 
ing the  principal  sum  borrowed,  with  interest,  without  any  costs  (e). 


*  "  That  at  Zatw,"  observes  Lord  Brougham,  C,  "a  [  *  543  ] 
feme  covert  cannot  in  any  way  be  sued,  even  for  neces- 
saries, is  certain.  [A  married  woman  could  not  bind  herself  by 
any  contract,  and  her  formal  undertaking  was  not  voidable  but 
void:  Rogers  v.  Higgins,  48  111.  211;  Weed  Sewing  Machine  Co. 
V.  Maxwell,  63  Mo.  486;  Edwards  v.  Davis,  16  Johns.  281;  Farrar 
V.  Bessey,  24  Vt.  89;  Norris  v.  Lantz,  18  Md.  260;  Hynes  v, 
Dickinson,  32  Ark.  776.]  Bind  herself,  or  her  husband,  by  spec- 
ialty, she  cannot;  and,  although  living  with  him,  and  not  allowed 
necessaries,  or  apart  from  him,  whether  on  an  insufficient  allow- 
ance or  an  unpaid  allowance,  she  may  so  far  bind  him  that  those 
who  furnish  her  with  articles  of  subsistence  may  sue  him;  yet, 
even  in  respect  of  these,  she  herself  is  free  from  all  suit.  This  is 
her  position  of  disability,  or  immunity  at  law;  and  this  is  now 
clearly  settled.  Her  separate  existence  is  not  contemplated;  it  is 
merged  by  the  coverture  in  that  of  her  husband;  and  she  is  no 
more  recognized  than  is  the  cestui  que  trust  or  the  mortgagor,  the 
legal  estate,  which  is  the  only  interest  the  law  recognises,  being  in 
others. 

[d)  See  order  made  by  Lord  Thurlow,  C,  extracted  from  the  Eegistrar's 
Book  in  note  to  Johnson  v.  Gallagher,  3  De  G.  F.  &  Jo.  p.  502.  (e). 

ie)  See  Stanford  v.  Marshall,  2  Atk.  68;  Sockett  v.  Wray,  4  Bro.  C.  C.  483. 
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"But,  in  equity,  the  case  is  wholly  different.  [Equity  concedes 
to  the  wife  a  considerable  power  to  contract,  even  in  the  absence  of 
any  agreement:  Williams  v.  Mailll,  20  Ala,  721;  Butler  v.  Ricketts, 
11  Iowa,  107;  Resor  v.  Resor,  9  Ind.  347;  Pinnly  v.  Fellows,  15 
Vt.  525;  Gosden  v.  Tucker,  6  Munf.  1;  Wood  v.  Warden,  20  Ohio, 
518;  Whitten  v.  Whitten,  3  Gush.  191.]  Her  separate  existence, 
both  as  regards  her  liabilities  and  her  rights,  is  here  abundantly 
acknowledged;  not,  indeed,  that  her  person  can  be  made  liable,  but 
her  property  may,  and  it  may  be  reached  through  a  suit  instituted 
against  herself  and  trustees.  It  may  be  added  that  the  current  of  deci- 
sion has  generally  run  in  favour  of  such  recognition.  The  principle 
has  been  supposed  to  be  carried  further  in  Hulme  v.  Tenant,  than  it 
had  ever  been  before,  because  there  a  bond,  in  which  the  husband  and 
wife  joined,  and  which,  indeed,  so  far  as  the  obligation  of  the  wife  was 
concerned,  was  absolutely  void  at  law,  was  allowed  to  charge  the 
wife's  estate  vested  in  trustees  to  her  separate  use,  though  such  es- 
tate could  only  be  reached  by  implication;  and  though,  till  then,  the 
better  opinion  seemed  to  be,  that  the  wife  could  only  bind  her  sepa- 
rate estate  by  a  direct  charge  upon  it.  Lord  Eldon  repeatedly  ex- 
pressed his  doubts  as  to  this  case;  but  it  has  been  constantly  acted 
upon  bv  other  judges,  and  never,  in  decision,  departed  from  by 
himself:  Murray  v.  Barlee,  4  My.  &  K.  220,  222." 

Equity  has  long  recognised  the  separate  existence  of  a  married 
woman  as  regards  property  given  or  settled  or  belonging  to  her,  to 
her  separate  use,  and,  in  order  to '  prevent  any  undue  exercise  of 
marital  influence  detrimental  to  its  enjoyment,  has  also  in  compar- 
atively recent  times  allowed  the  introduction  of  a  restraint  "upon 
her  anticipation  or  alienation  of  property  so  settled — the  separate 
use  and  the  restraint  upon  anticipation  or  alienation  (as  will  be 
hereafter  more  fully  shown)  being  both  co-extensive  with  her  cover- 
ture. 

The  equitable  doctrine  of  separate  use  has  been  extended  by  the 
legislature  in  various  statutes,  viz.,  the  Divorce  and  Matrimonial 
Gauses  Act  (20  &  21  Vict.  c.  85),  amended  by  21  &  22  Vict. 
[*544]  c.  108:  the  Married  *  Women's  Property  Act,  1870  (33  & 
34  Vict.  c.  93),  amended  by  the  Married  Women's  Pro- 
perty Amendment  Act,  1874  (37  &  38  Vict.  c.  50);  the  Married  Wo- 
men's Property  Act,  1882  (45  &  46  Vict.  c.  75),  (commencing  the 
1st  day  of  January,  1883,  and  which  repeals,  except  as  to  acts  done 
or  rights  acquired,  both  the  Married  Women's  Property  Act,  1870, 
and  the  Amendment  Act,  1874);  and  the  Married  W^omen's  Pro- 
perty Act,  1884  (47  &48  Vict.  c.  14),  s.  2. 

It  is  proposed  in  this  note  to  consider: — 1.  Separate  use — how 
and  by  what  words  created,  independently  of  any  statute.  2.  Statu- 
tory extension  of  the  doctrine  of  separate  use.  3.  Wife's  power  of 
disposition  over  her  separate  property.  4.  Liability  of  corpus  of 
married  woman's  property  when  she  has  a  life  interest  to  her  sepa- 
rate use  with  a  power  of  appointment.  5.  Liability  of  wife's 
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separate  estate  to  her  debts  and  general  contracts.  6.  Of  the  re- 
ceipt by  the  husband  of  the  income  or  corpus  of  the  separate  pro- 
perty of  his  wife.  7.  As  to  the  relief  aiforded  against  and  to  a 
married  woman  having  separate  estate  in  respect  of  her  contracts, 
&c.  8.  Savings  and  arrears  of  separate  estate.  9.  Aid  afforded 
by  equity  to  protect  and  recover  separate  property.  10.  As  to  re- 
straint upon  alienation.  11.  Duration  and  extent  of  separate  use, 
and  restraint  upon  alienation,  and  when  the  latter  can  be  dis- 
pensed with.     12.  As  to  pin  money.     13.  As  to  paraphernalia. 

1.  Separate  use — how  and  by  what  words  created,  independently 
of  any  statute.~\ — Any  person  may,  either  before,  after,  or  during 
her  coverture,  give  or  settle  property  to  the  separate  use  of  a  feme. 

And  her  husband  may  contract  (as  is  frequently  the  case  in  mar- 
riage settlements),  that  either  his  own  or  his  wife's  property,  or 
part  of  it,  shall  be  held,  usually  by  trustees,  for  her  separate  use. 

A  parol  agreement,  however,  before  marriage,  that  particular 
chattels  of  the  wife  shall  be  possessed  by  her  to  her  separate  use, 
is  not  binding  upon  the  husband,  unless  the  agreement  be  acted 
upon  by  the  chattels  being  placed  under  the  dominion  of  trustees, 
and  treated  as  separate  property,  for  in  such  case  the  agreement 
may  be  made  effectual :  Simmons  v.  Simmons,  6  Hare,  352. 

Lord  Thurlow  in  the  principal  case,  following  the  opinion  then 
prevalent,  thought  that  trustees  were  essential  to  the  existence  of 
the  separate  use.  It  has,  however,  been  long  since  established,  that 
if  real  or  personal  property  be  given  to,  or  settled  upon,  a  married 
woman  for  her  separate  use,  without  the  interposition  of  trustees, 
still  in  equity  the  intention  of  the  testator  or  settlor  will  be  affect- 
uated,  and  ihe  wife's  interest  protected  by  the  conversion 
*  of  the  husband  into  a  trustee  for  her:  Bennet  v.  Davis,  2  [  *  545] 
P.  Wms.  316;  Parker  v.  Brooke,  9  Ves.  583;  Rich  v.  Cock- 
ell,  9  Ves.  369;  Bollfe  v.  Budder,  Bunb.  187;  Prichard  v.  Ames,  1 
T.  &R.  222;  Newlands  v.  Paynter,  10  Sim.  377,  4  My.  &  Cr.  408; 
Archer  v.  Borke,  7  Ir.  Eq.  Rep.  478;  Gardner  v.  Gardner,  1  Giff. 
126.  [It  is  now  settled  that  where  there  is  a  gift  to  a  married  wo- 
man, and  no  trustee  is  named  the  husband  will  be  considered  as  a 
trustee:  Fears  v.  Brooks,  12  Ga.  195;  "Whitten  v.  Jenkins,  34  Ga. 
297;  Long  v.  White,  5  J.  J.  Marsh,  226;  Freeman  v.  Freeman,  9 
Mo.  772,  Trenton  Banking  Co.  v.  Woodruff,  1  Green,  117;  Varner's 
Appeal,  30  P.  F.  Smith,  140;  Speele  v.  Speele,  1  Ired.  Eq.  452. 
This  is  especially  so  if  the  gift  be  directly  from  the  husband  to  the 
wife:  See  Penna.  Salt  Mfg.  Co.  v.  Nell,  4  P.  F.  Smith,  17;  Shirely 
V.  Shirley,  9  Paige,  364.] 

A  husband  may  also  give  property  to  trustees,  or  make  himself  a 
trustee  for  the  separate  use  of  his  wife.  But  in  order  to  constitute 
a  gift  between  husband  and  wife,  there  must  be  a  clear  and  irrevo- 
cable gift  to  a  trustee  for  the  wife,  or  some  clear  and  distinct  act  by 
the  husband,  by  which  he  has  divested  himself  of  his  property,  or 
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eng/*ged  to  hold  it  as  a  trustee  for  his  wife:  Mews  v.  Mews,  15  Beav. 
529;  Parker  v.  Lechmere,  12  Ch.  D.  286;  Lucas  v.  Lucas,  1  Atk.  270; 
Lady  Comperes  Case,  3  Atk.  393,  cited;  Graham  v.  Lord  Londonderry, 
3  Atk.  393;   Walter  v.  Hodge,  2  Swanst.  92. 

[At  comiDoii  law,  the  existence  of  a  married  woman  was  supposed 
to  be  merged  into  that  of  the  husband,  and  a  conveyance  from  the 
latter  to  the  former  was  of  no  effect,  but  in  equity  gifts  from  hus- 
band to  wife  will  be  upheld,  and  if  the  legal  title  does  not  pass  from 
the  husband  he  will  be  considered  to  be  a  trustee  for  his  wife:  *Wil- 
liams'  Appeal,  11  Wright  (Pa.),  307;  Lowe  v.  McLeod,  76  Ala.  418.] 

And  it  has  been  recently  held  that  in  the  absence  of  proof  of  an 
unequivocal,  complete,  and  final  intention  on  the  part  of  a  husband 
to  constitute  himself  a  trustee  for  his  wife,  the  Court  will  not  after 
his  death,  upon  her  uncorroborated  statement  that  he  expressly 
authorised  her  to  carry  on  a  business,  on  her  own  account,  of  a  farm 
which  she  had  rented  before  marriage,  and  to  treat  the  proceeds  as 
her  separate  property,  admit  her  claim  as  against  his  estate  to  the 
proceeds  of  the  farm  which  were  invested  by  him  during  his  life- 
time: In  re  Whittaker,  Whittaker  v.  Whittaker,  21  Ch.  D.  657;  see  also 
Finch  \.  Finch,  23  Ch.  D.  271. 

A  mere  imperfect  gift  as  distinguished  from  and  not  amounting 
to  a  declaration  of  trust,  not  being  sufficient  for  the  purpose:  In  re 
Breton^ s  Estate,  Breton  y.  Woollven,  17  Ch.  D.  416;  Milroy  v.  Lcrrd,  4 
De  G.  F.  &  J.  264;  and  see  note  to  Ellison  v.  Ellison,  ante  p.  315. 

And  now  under  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  freehold  land  or  a  thing  in  action,  may  be 
conveyed  by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband, 
alone  or  jointly  with  another  person.     (Sect.  50.) 

But  in  order  that  the  fee  simple  of  an  intended  wife  may  (in  cases 
not  coming  within  the  recent  statute  law),  be  affected  with  a  trust 
to  her  separate  use  by  an  agreement  made  between  the  intended  hus- 
band and  wife  before  marriage,  the  agreement  must  be  in  writing  and 
signed  by  the  wife  a.3  well  as  the  husband,  for  if  it  is  signed  by  the 
husband  alone,  it  is,  owing  to  the  Statute  of  Frauds,  sect.  7,  invalid 
as  a  declaration  of  trust  for  the  separate  use  of  the  fee  simple,  a  hus- 
band having  in  his  wife's  land  only  an  estate  for  the  joint  lives  of 
himself  and  his  wife  with  a  possible  estate  by  the  curtesy;  and 
upon  the  death  of  the  wife  without  issue  during  her 
[*  546  ]  ^husband's  lifetime,  her  heir-at-law  and  not  her  devisee, 
will  be  entitled  to  the  land  of  which  she  is  seised  in  fee 
simple:  Dye  v.  Dye,  13  Q.  B.  D.  147. 

A  mere  renunciation,  moreover,  by  an  intended  husband  of  his 
marital  rights  in  his  wife's  real  property  is  not  sufficient  to  clothe 
her  with  a  testamentary  power,  or  to  constitute  a  valid  declaration 
of  trust  of  the  fee.  lb.  But  see  Rippon  v.  Dawding,  Amb.  565, 
which  seems  to  have  been  erroneously  decided,  as  the  point  arising 
from  the  Statute  of  Frauds  was  not  raised  in  the  case.  See  also  the 
observations  thereon  in  Field  v.  Moore^  7  De  G.  M.  &  G.  718,  719. 
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A  wife,  moreover,  will  have  the  benefit  of  any  outlay  by  her  hus- 
band upon  real  estate  settled  to  her  separate  use.  If,  for  instance, 
he  builds  houses  upon  it  with  his  own  money,  the  houses  so  built 
will  become  the  wife's,  and  her  interest  in  them  will  be  to  her  sep- 
arate use:  Barrack  v.  M'Culloch,  3  K.  &  J.  119,  120;  Grant  v.  Grant, 
34  Beav.  623. 

No  particular  farm  of  words  is  necessary  in  order  to  vest  property 
in  a  married  woman  to  her  separate  use;  but  the  intention  to  give 
her  such  an  interest  in  opposition  to  the  legal  rights  of  her  husband, 
must  be  clear  and  unequivocal:  [Any  form  of  expression  which  is 
indicative  of  an  intention  to  confer  the  beneficial  enjoyment  upon  the 
wife,  and  to  exclude  the  rights  of  the  husband,  will  be  enough:  Wil- 
liams V.  Avery,  38  Ala.  115;  Stuart  v.  Kissam,  2  Barb.  494;  Lewis  v. 
Adams,  6  Leigh,  320;  Boal  v.  Morgner,  46  Miss.  48;  Somers  ?;.  Craig, 
9  Humph.  467;  Ballard  v.  Taylor,  4  Dess.  550;  Heathman  v.  Hall,  3 
Ii-ed.  Eq.  414.]  Stanton  v.  Hall,  2  Euss.  &  My.  180;  Fitzgibbon  v. 
Pike,  6  L.  R.  Ir.  487.  It  has  been  held  that  the  marital  rights  of  the 
husband  will  be  defeated  if  there  is  a  gift  or  settlement  of  property 
to  his  wife  or  her  trustees  for  her  "  separate  use  " :  {Massy  v.  Rowen, 
4  L.  K  Ho.  Lo.  294,  299,  300);  "sole  and  separate  use:  [Archery. 
Rorke,  7  Ired.  Eq.  478;  Petty  v.  Booth,  19  Ala.  633.]  Parker  v. 
Brooke,  9  Ves.  583 ;  Archer  v.  Rorke,  1 1.  Eq.  Rep.  478 ;  and  see  Hulme 
V.  Tenant;  or,  "  for  her  own  use  and  at  her  own  disposal:"  Pritchard 
V.  Ames,  1  T.  &  R.  222;  for  her  sole  use  and  disposal  (Bland  v. 
Dawes,  17  Ch.  D.  794);  "  for  her  own  use,  independent  of  her  hus- 
band: "  Wagstaffe  v.  Smith,  9  Ves.  520;  "  for  her  own  use  and  bene- 
fit, independent  of  any  other  person :"  Margetts  v.  Barringer,  7  Sim. 
482;  Glover  v.  Hall,  16  Sim.  568;  "  for  her  livelihood:"  Darley 
V.  Darley,  3  Atk.  399.  And  see  Cape  v.  Cape,  2  Y.  &  C.  Ex.  Ca.  543; 
but  see  Lee  v.  Prieaux,  3  Bro.  C.  C.  383;  Wardlew.  Claxton,  9  Sim. 
324;  or,  "that  she  should  receive  and  enjoy  the  issue  and  profits:" 
Tyrell  v.  Hope,  2  Atk.  558.  So  where,  as  in  Hulme  v.  Tenant,  there 
is  a  direction  that  "  the  interests  and  profits  be  paid  to  her,  and  the 
principal  to  her,  or  to  her  order  by  note  in  writing  under  her  hand;" 
or,  "  her  receipt  to  be  a  sufficient  discharge:"  (Lee  v.  Prieaux,  3  Bro. 
C.  C.  381 ;  Stanton  v.  flail,  2  Russ.  &  My.  180;  In  re  Molyneux's  Eb- 
tate,  6  I.  R.  Eq.  411;)  or  trustees  are  directed  to  apply  the 
income  of  a  fund  in  their  discretion,  and  without  being  *an-  [  *  547  ] 
swerable  to  any  one  "  for  the  maintenance  and  support  of 
a  married  woman:"  Austin  v.  Austin,  4  Ch.  D.  233;  or,  "to  be  de- 
livered to  her  on  demand:"  Dixon  y.  Olmius,  2  Cox.  414;  or  the  hus- 
band "is  to  have  no  control:"  Edwards  v.  Jones,  14  W.  R.  (M.  R.) 
815. 

In  the  case,  however,  of  Gilbert  v.  Lewis,  1  De  G.  Jo.  &  Sm.  38,  it 
was  held  by  Lord  Wesfbury,  C,  affirming  on  another  point  the  de- 
cision of  Sir  W .  P.  Wood,  V.-C.  (2  J.  &  H.  452),  that  a  devise  to  a 
widow  "for  her  sole  use  and  benefit"  without  the  intervention  of 
trustees  did  not  give  to  her  a  separate  estate. 

15 
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It  appears  to  have  been  formerly  supposed  that  the  words  "  sole 
use  "had  acquired  a  technical  significatioii  similar  to  the  words 
"  separate  use,"  or  "  sole  and  separate  use,"  and  were  of  themselves 
sufficient  to  exclude  the  manifest  right  to  confer  upon  a  woman  an 
estate  to  her  separate  use  {Cox  v.  Lyne,  You.  Exch.  Ca.  562;  Lind- 
sell  V.  Thacker,  12  Sim.  178);  but  it  may  now  be  considered  to  be 
established  by  the  case  of  Gilbert  v.  Lewis,  1  De  G.  Jo.  &  Sm.  38, 
followed  by  Lewis  v.  Matthews,  2  L.  R.  Eq.  177,  and  by  the  deci- 
sion of  the  House  of  Lords  in  Massy  y.  Boiven,  4  L.  R.  Ho.  Lo,  288, 
affirming  the  decision  of  the  Court  of  Appeal  in  Ireland,  reported 
1  I.  R.  Eq.  110,  nom.  Massy  v.  Hayes,  that  the  word  "  sole  "  in  a 
will  has  not  a  fixed  technical  meaning  like  the  word  "  separate," 
and  will  not  of  itself  exclude  the  marital  right.  See,  also,  Green  v. 
Marsden,  1  Drew.  646.  [The.  authorites  in  different  states,  and 
even  in  the  same  state,  are  conflicting  with  each  other  as  to  what 
words  are  sufficient,  and  what  are  not  sufficient,  to  create  a  separate 
use  for  a  married  woman. 

In  one  case,  it  was  said  that  the  words  or  expressions  which 
would  create  a  trust  for  the  sole  and  separate  use  of  a  married 
woman,  might  be  arranged  in  three  classes:  (1)  Where  the  tech- 
nical words  "  sole  and  separate  use"  or  equivalent  words  are  used; 
(2)  Where  the  marital  rights  of  the  husband  are  expressly  ex- 
cluded; (3)  Where  the  wife  is  empowered  to  perform  acts  concerning 
the  estate  given  to  her  inconsistent  with  the  disabilities  of  a  cover- 
ature:  Fix  v.  Bradley,  6  Rich.  Eq.  48.] 

But,  as  is  well  observed  in  a  recent  decision  in  Ireland,  the  pri- 
mary and  grammatical  meaning  of  the  word  "  sole  "  does  signify 
exclusion:  and  the  real  question  to  be  solved  is,  exclusion  of  whom  ? 
When  the  woman  is  unmarried,  and  the  instrument  does  not  in 
terms,  or  from  the  circumstances,  point  this  expression  to  a  future 
coverture,  the  exclusion  is  now  settled  to  be  of  others  in  general, 
and,  therefore,  not  to  apply  with  the  required  particularity  to  an 
after-taken  husband.  But  if  the  woman  is  married,  the  exclusion 
most  natural  to  occur  to  the  mind  of  the  donor,  aware  of  her  cov- 
erture, is  that  of  the  husband;  and  he  can  be  excluded  only  by  hold- 
ing the  property  to  be  to  the  separate  use  of  ,the  wife.  Per  Barlow, 
V.-C,  in  Hartford  v.  Power,  2  I.  R.  Eq.  212.  Thus  a  settlement  for 
the  "  sole  use,  benefit,  and  disposition"  of  a  lady  about  to  marry 
(Ex  parte  Ray,  1  Madd.  199,  207;  and  see  Arthur  v.  Arthur,  11  Ir. 
Eq.  Rep.  511) ;  bequest  to  a  lady  about  to  marry,  "  for  her  own  sole 
use  and  benefit  absolutely  "  (In  re  Tarsey^s  Trust,  1  L.  R.  Eq.  561); 
and  a  bequest  in  a  will  by  the  words  **  solely  and  entirely 
[  *  548  ]  for  her  own  use  and  benefit  for  life,"  to  a  *  married 
woman  (Inglefield  v.  Coghlan,  2  Coll.  Ch.  C.  247;  and  see 
Green  v.  Britten,  1  De  Gf.  Jo.  k  S.  649),  gave  to  them  separate  es. 
tates. 

And  a  bequest  to  an  unmarried  woman  "  for  her  own  sole  use 
and  benefit "  absolutely,  has  been  held  to  give  her  a  separate  estate, 
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because  the  testator,  in  another  clause  in  his  wil',  showed  he  con- 
templated there  a  future  marriage  of  the  lady,  though  in  the  be- 
quest itself  there  was  no  reference  of  any  kind  to  that  event.  See, 
also.  Ex  parte  Killick,  3  M.  D.  &  De  G.  480. 

And  the  interposition  of  trustees  may  give  to  such  words  as  "sole 
benefit"  the  same  technical  meaning  as  the  word  "separate:  " 
Adamson  v.  Armitage,  19  Ves.  416;  Gilbert  v.  Leims,  1  De  G.  Jo.  & 
S.  38. 

And  words  apparently  confining  the  operation  of  the  separate  use 
clause  to  members  of  a  class  married  at  the  death  of  the  testator, 
may,  by  the  context,  be  extended  so  as  to  include  those  married 
subsequently.  Thus,  where  a  testatrix  directed  "  that  the  legacies 
and  shares  of  such  of  my  nieces  as  are  married  shall  be  to  their 
separate  use,  free  from  the  debts  and  control  of  any  husband;  and 
that  my  trustees  shall  have  power  to  give  effect  to  this  my  intent," 
it  was  held  by  Sir  L.  Shadwell,  V.-C,  that  the  testatrix  had  used 
the  words  in  a  future  sense,  and  that  she  intended  those  of  her 
nieces  who  married  after  her  death,  as  well  as  those  who  were  mar- 
ried at  that  time,  should  take  to  their  separate  use:  In  re  Bayliss's 
Trusts,  17  Sim.  178. 

Where  a  testator,  after  giving  his  residuary  property  to  two 
nieces,  added,  "  I  confine  my  said  legacies  hereinbefore  mentioned, 
to  be  given  to  my  nieces  and  their  children,  without  comprehending 
their  husbands,  unless,  they,  my  said  nieces  or  either  of  them, 
should  die  without  issue; "  Sir  John  Eomilly,  M.  K,  was  of  opin- 
ion that  the  only  way  to  give  effect  to  these  words  was  to  give  the 
residue  between  the  nieces  equally  for  their  separate  use  for  life, 
and  after  their  deaths  to  their  children,  and  if  they  had  no  children, 
then  it  would  belong  to  the  nieces  absolutely:  Daivson  v.  Bourne, 
16  Beav.  29.  [If  property  is  settled  to  the  separate  use  of  a  married 
woman,  such  separate  use  will  attach  so  oft«n  as  she  may  be  mar- 
ried, and  is  not  confined  to  a  marriage  to  any  one  man:  Clarke  v. 
Windham,  12  Ala.  800;  Smith  v.  Starr.  3  Wharton,  6  Pa.  St.; 
Steacy  v.  Rice,  27  Pa.  75.] 

W^here  a  testatrix  devised  a  freehold  estate  to  trustees  for  the  use 
and  benefit  of  her  daughter,  who  was  to  receive  the  rents  and  profits 
from  the  tenants  herself,  while  she  lived,  whether  married  or  single, 
and  she  also  directed  that  no  sale  or  mortgage  should  be  made  of 
the  estate  or  the  rents  arising  from  it  during  the  life  of  her  daugh- 
ter, it  was  held  by  the  Lords  Justices  of  the  Court  of  Appeal,  re- 
versing the  decision  of  Sir  Joh7i  Romilly,  M.  R.,  that  the  devise 
amounted  to  a  gift  to  the  separate  use  of  the  daughter  without 
power  of  anticipation  inasmuch  as  the  expressions 
therein  *used  were  inconsistent  with  any  interference  on  [  *  549  ] 
the  part  of  the  husband :  Goulder  v.  Camm,  1  De  G.  F.  & 
Jo.  146. 

An  indefinite  bequest  of  the  interest  of  a  fund  to  a  woman  to  her 
separate  use,  will  give  to  her  the  capital  also  to  her  separate  use. 

*  2  WHITE  ON   EQUITY.  17 
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Thus,  where  a  testator  gave  the  interest  of  a  capital  som  of  1000?. 
to  his  wife  for  her  sole  use  and  benefit,  and  free  from  the  debts 
and  control  of  any  husband  she  might  marry,  and  directed  that 
her  receipt  alone  should  be  a  sufficient  discharge  to  his  executor, 
it  was  held  by  Lord  Cranworth,  V.-C,  that  the  gift  of  the  interest 
of  lOOOZ.  passed  the  capital  to  the  widow,  and  that  she  was  entitled 
to  it  to  her  separate  use :  Humphrey  v.  Humphrey,  1  Sim.  N.  S.  536. 

So  a  bequest  of  a  sum  of  money  to  a  married  woman  for  her  own 
use,  nevertheless  during  her  life,  the  executors  were  to  invest  the 
sum  and  to  pay  the  dividends  during  her  life  to  her  separate  use, 
independent  of  any  husband,  was  held  to  give  her  an  absolute  and 
not  merely  a  life  interest:     Gurney  v.  Goggs,  25  Beav.  334. 

In  a  recent  case  a  testator  gave  all  his  real  and  personal  estate 
to  trustees  in  trust  for  his  wife  for  life,  and  after  her  decease  for 
his  daughter  absolutely;  and  he  directed  that  the  principal  moneys, 
refits,  issues,  profits,  interest,  dividends,  and  proceeds,  which  his 
wife  and  daughter,  or  either  of  them,  should  be  entitled  to  under 
his  will,  should  be  paid  into  their  own  proper  hands  as  the  same 
became  due,  and  not  by  way  of  anticipation >  and  should  be  for  the 
separate  use  and  benefit  of  his  wife  and  daughter;  and  for  which 
moneys,  rents,  issues,  profits,  interest,  dividends,  or  proceeds,  the 
receipt  alone  of  his  wife  and  daughter,  whether  covert  or  sole, 
should  be  an  effectual  discharge  to  his  trustees.  It  was  held  by 
Sir  B.  T.  Kindersley,  V.-C,  that  the  corpus  of  the  real  estate  was 
not  given  to  the  separate  use  of  the  testator's  daughter:  Troutheck 
V.  Boughey,  2  L.  K.  Eq.,  534. 

Where  the  residue  under  a  will  was  given  to  the  husband  and 
another  as  trustees,  as  to  a  moiety  for  the  wife  for  life,  there  is  not 
sufficient  ground  for  the  inference  that  the  testator  must  have  in- 
tended that  she  should  take  the  life  interest  in  the  trust  fund  for 
her  separate  use  {Ex  parte  Beilby,  1  G.  &  J.  167,  176,  but  the  de- 
cision might  have  been  the  other  way  had  the  husband  alone  been 
appointed  sole  trustee  for  the  wife.  lb.  See  also  Kensington  v. 
Dolland,  2  My.  &  K.  184. 

Although  generally  a  married  woman's  separate  estate  is  given 
to  her  for  life  only^  she  may  have  an  absolute  interest  in  personal 
property,  or  any  ordinary  estate  in  real  estate,  such  as  an  estate  in 
fee  simple  (Taylor  v.  Meads,  4  De  G.  J.  &  S.  597,  607)  or  fee  tail 
(Cooper  V.  Macdonald,  7  Ch.  D.  288),  and  where  prop- 
[  *  550  ]  erty  is  settled  *to  a  marrried  woman's  separate  use  for 
life  with  power  to  dispose  of  it  by  deed  or  will,  and,  in  de- 
fault to  her,  her  executors  and  administrators,  it  is  in  effect  her 
separate  property  absolutely.  The  London  Chartered  Bank  of 
Australia  v.  Lemprihre,  4  L.  E   P.  C.  C.  572,  and  cases  there  cited. 

As  to  the  exclusion  of  ^the  marital  right  by  a  French  settlement, 
see  Este  v.  Smythe,  18  Beav.  112. 

But  it  has  been  held  that  no  separate  use  has  been  created  where 
there  is  a  mere  direction   "to  pay  to  a  married  woman  and  her  as- 
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signs:"  Dakins  v.  Berisford,  1  Ch.  Ca.  194;  Lumb  v.  Milnes,  5  Ves. 
517;  or  there  is  a  gift  "to  her  use:"  Jacobs  v.  Amyatt,  1  Madd. 
370,  n.;  "to  her  own  use  and  benefit:"  Johnes  v.  Lockkart,  cited  3 
Bro.  C.  C.  383,  n.;  Wills  v.  Sayers,  4  Madd.  409;  Roberts  v.  Spicer,^ 
5  Madd.  491;  Kensington\.  Dollond,  2  My.  &  K.  184;  Beales  v. 
Spence7%  2  Y.  &  C.  C.  C.  651;  to  her  "absolute  use;"  Ex  parte  Ab- 
bott 1  Deac.  388;  Darcy  v.  Croft,9  Ir.  Ch.  Rep.  19;  unless  the  con- 
text requires  the  words  "absolute  use"  to  be  construed  as  "separate 
use:"  Shewell  v.  Dwarris,  Johns.  172;  or  when  a  payment  is  di- 
rected to  be  made  "into  her  own  proper  hands,  to  and  for  her  own 
use  and  benefit:"  Tyler  v.  Lake,  4:  Sim.  144;  S.  C.  2  Buss.  My.  183; 
into  her  proper  hands  "to  her  own  proper  use  and  benefit:"  Black 
loio  V.  Laws,  2  Hare,  49;  but  see  Hartley  v.  Hurle,  5  Ves.  545;  or 
when  property  is  "to  be  under  her  sole  control :"  Massey  v.  Parker, 
2  My.  &  K.  174;  or  where  there  is  a  devise  without  the  intervention 
of  trustees,  "for  her  sole  use  and  benefit:"  Gilbert  y.  Leivis,  1  De  G. 
Jo.  &  Sm.  38;  Leivis  v.  Matthews,  2  L.  R.  Eq.  177;  Massy  v.  Rowen, 
4  L.  R.  Ho.  Lo.  288;  S.  C,  1  I.  R.  Eq.  110,  nom.  Massy  v.  Hayes, 
or  a  direction  to  transfer  "to  own  use  and  benefit;"  Darcy  y.  Croft, 
9  Ir.  Ch.  Rep.  19,  31.  So,  a  bequest  to  a  woman  and  her  assigns 
for  her  life,  "for  her  and  her  own  absolute  use  and  benefit,"  does 
not  confer  upon  her  a.separate  estate:  Rycroft  v.  Christie,  3  Beav.  238. 
[For  a  list  of  expressions  which  are  not  sufficient  evidence  of  an  in- 
tention to  create  a  separate  use,  see  Perry  on  Trusts,  Sec.  649. J 

So,  a  bequest  by  will  to  the  testator's  wife  for  life  of  th^  income 
of  property,  "to  be  expended  by  her  as  she  might  think  fit  and 
proper  and  agreeable  to  her  free  will  and  pleasure,"  has  been  held 
not  to  give  her  a  separate  use  in  the  same:  Re  Graham'' s  Trusts,  20 
W.  R.  (V.-C.M.)  289. 

And  where  a  testator  gave  lOOOZ.  to  his  sister  for  her,  or  for  her 
children's  sole  use  and  benefit  for  ever,  and  directed  his  executors 
to  pay  the  same  to  her  as  soon  as  possible,  it  was  heJd  that  the  sis- 
ter did  not  take  the  lOOOi.  to  her  separate  use.  Chipchase  v.  Simp- 
son, 16  Sm.  485. 

But  where  under  a  trust  deed  for  providing  pensions  (amongst 
other  objects)  for  the  widows  of  clerks  in  the  East  India 
Company's  *service,  there  was  a  provision  that  the  pension  [  *  551  ] 
should  be  paid  "to  provide  a  comfortable  maintenance"  for 
the  widows,  and  that  it  "should  not  be  disposed  of  or  encumbered 
either  directly  or  indirectly,"  it  was  held  by  Malins,  V.-C,  that  a 
widow  of  a  clerk  was  as  against  a  second  husband  entitled  to  her 
pension  to  her  separate  use:  In  re  Peacock'* s  Trusts,  10  Ch.  D. 
490. 

As  to  whether  presents  made  by  a  husband  to  his  wife  before 
and  after  marriage  will  be  her  separate  property,  see  Gh^ant  v.  Grant, 
34  Beav.  623,  W.  R.  (M.  R.)  1057. 

Where  a  husband  in  taking  proceedings  with  reference  to  pro- 
perty of  his  wife's  makes  her  a  defendant,  he  thereby  admits  that 
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the  property  is  her  separate  estate:  Earl  v.  Fei^is,  19  Beav.  67;  In 
re  Martin;  Butt^rfield  v.  Mott,  W.  R.,  July  12,  1884,  p.  164 

Where  however  a  decree  erroneously  states  that  a  married  woman 
is  entitled  to  her  separate  use,  the  Court  not  having  decided  what 
her  interest  was,  it  is  not  binding  as  a  declaration  of  right,  and 
must  be  disregarded:  Moore  v.  Walter,  11  W.  R.  (V.-C.  K.)  713. 

It  may  be  here  mentioned  that  where  a  precatory  trust  has  been 
created  by  will  in  favour  of  "children"  simpUciter,  the  trustee  may, 
in  executing  the  trust,  limit  the  shares  of  the  daughters  to  their 
separate  use:   Willis  v.  Kymer,  7  Ch.  D.  181. 

We  have  before  seen  that  a  married  woman  under  her  equity  to  " 
a  settlement,  may  have  her  property,  which  her  husband  was  en- 
titled to  receive,  jure  mariti  or  which  he  could  only  recover  in  a 
Court  of  equity,  settled  to  her  separate  use,  and  to  the  use  of  her 
children.     See  note  to  Murray  v.  Elihank,  ante,  p.  507. 

Next  the  savings  and  arrears  of  separate  estate,  will  be  consider- 
ed separate  property.     See  post,  p.  598. 

Where  also  a  husband  and  wife  agree  to  live  separate  and  not  to 
interfere  with  any  property  which  each  may  subsequently  acquire, 
the  subsequently  acquired  property  of  the  wife  will  be  considered  as 
her  separate  estate:  Haddon  v.  Fladgate,  1  Sw.  &  Tr.  48.  [If  a 
separation  deed  has  been  actually  executed,  the  court  will  enforce 
any  of  its  stipulations  which  are  in  accordance  with  law.  In  Penn- 
sylvania, Indiana,  Ohio,  Vermont  and  Massachusetts,  articles  for 
immediate  separation  are  valid  and  the  equity  will  enforce  specific 
performance  of  separation  articles  :  Dillender's  Appeal,  11  Casey, 
357;  Thomas  v.  Brown,  10  Ohio,  250;  Fox  v.  Pavis,  113  Mass.  255; 
Dutton  V.  Dutton,  30  Ind.  455;  Barron,  v.  Barron,  24  Vt.  375.  In 
other  states  the  decisions  have  been  the  other  way  :  McCrocklin  v. 
McCrocklin,  2  B.  Mon.  370  ;  Simpson  v.  Simpson,  4  Dana.  140  ; 
Rogers  v.  Rogers,  4  Paige,  518;  Collins  v.  Collins,  Phillips  Eq.  155; 
Champlin  v.  Champlin,  1  Hoff.  Ch.  55.] 

Moreover,  if  a  husband  either  expressly  or  impliedly  agrees  that 
his  wife  shall  carry  on  a  business  for  her  own  benefit  separately  from 
and  independently  of  him,  thus  making  the  carrying  on  separately 
and  distinctly  a  separate  use  for  her,  then  the  trade  becomes  her 
separate  property,  and  everything  that  is  incident  to  and  connected 
with  the  trade  becomes  part  of  that  separate  trade,  and  the  hus- 
band is,  if  and  so  far  as  it  is  necessary,  a  trustee  of  everything 
which  was  devoted  to  that  trade  of  which  he  allowed  the  wife  to  be 
the  separate  owner.  .(Ashworth  v.  Outram,  5  Ch.  D.  923  ;  In  re 
Beale,  Ex  parte  Corbridge,  4  Ch.  D.  246;  Pearse  v.  Pearse^ 
[  *552]  *  W.  N.,  1877,  p.  120.  See  also  Slanning  v.  Style,  3  P. 
Wms.  334.) 

And  it  is  immaterial  whether  the  business  were  one  which  the 

wife  had  before  marriage  or  one  which   she  had  established  after 

the  marriage  with  the  consent  of  her  husband  (Ashivorth  v.  Oidi^am, 

5  Ch.  D.  923,  941),  In  re  Dearmer,  James  v.  Dearmer,  W.  N.  1885, 
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Dec.  12,  p.  212,  or  even  that  the  business  was  one  carried  on  formerly 
by  the  husband  before  he  became  incapacitated,  as  for  instance  by 
habitual  drunkenness  and  delirium  tremens  from  carrying  it  on  : 
Lovell  V.  Newton,  4  C.  P  D.  7. 

If  the  permission  by  the  husband  to  his  wife  to  carry  on  busi- 
ness be  given  before  marriage,  it  will  not  <^ly  be 'obligatory  upon 
the  husband,  but  also  upon  his  creditors;  if  it  be  given  after  mar- 
riage, it  will  be  binding  as  between  him  and  her  but  not  as  against 
his  creditors.  See  Ashworth  v.  Outram,  5  Ch.  D.  932,  933,  per 
MalinSj  V.-C.  [Contract  between  husband  and  wife  will  sometimes 
be  enforced  in  equity :  Tennison  i\  Tennison,  46  Mo.  77 ;  Fisher  v. 
Filbert,  6  Barr,  61;  Bradish  v.  Gibbs,  3  Johns.  523;  Moore  v.  Free- 
man, Bunb.  R.  205.] 

It  seems,  however,  that  since  1st  January,  1883,  a  married  woman 
may,  out  of  her  own  property,  set  up  or  continue  a  business  in 
which  she  was  engaged  before  marriage,  and  that  neither  the  stock- 
in-trade  or  profits  and  savings  thereof  will  be  liable  to  the  debts  or 
control  of  her  husband,  and  that  she  m^y  contract  thereof  as  a 
feme  sole.  See  Married  Women's  Property  Act,  1882,  sec.  1,  subs. 
1,  2,  3,  4.  "And  every  married  woman  carrying  on  trade  separately 
from  her  husband,  shall  in  respect  of  her  separate  property,  be 
subject  to  the  bankruptcy  laws  as  if  she  were  a.  feme  sole.^^  (Sect. 
1,  subs.  5.) 

If  however  the  wife  were  now  tp  be  set  up  in  business  by  the  hus- 
band her  stock-in-trade  to  the  amount  which  he  advanced  her  for  the 
purpose  of  her  business  might  be  liable  to  his  creditors. 

2.  Statutory  Extension  of  the  Doctrine  of  Separate  f/se.]  The 
first  statute  to  be  noticed  on  this  subject  is  the  Divorce  and  Matii- 
monial  Causes  Act  (20  &  21  Yict.  c.  85),  whereby  it  is  enacted  that 
— "A  wife  deserted  by  her  husband  may  at  any  time  after  such  de- 
sertion, if  resident  within  the  metropolitan  district,  apply  to  a 
police  magistrate,  or,  if  resident  in  the  country,  to  justices  in  petty 
sessions,  or  in  either  case  to  the  court  (for  divorce  and  matrimonial 
causes)  for  an  order  to  protect  any  money  or  property  she  may 
acquire  by  her  own  laivful  industry,  and  property,  which  she  may 
become  possessed  of,  after  such  desertion,  against  her  husband  or 
his  creditors,  or  any  person  claiming  under  him  ;  and  such  magjis- 
trate  or  justices,  or  court,  if  satisfied  of  the  fact  of  such  desertion, 
and  that  the  same  was  without  reasonable  cause,  and  that  the  wife 
is  maintaining  herself  by  her  own  industry  or  property,  may  make 
and  give  to  the  wife  an  order  protecting  her  earnings  and 
property  *  acquired  since  the  commencement  of  such  de-  [  *  553  ] 
sertion,  from  her  husband  and  all  creditors  and  persons 
claiming  under  him,  and  such  earnings  and  property  shall  belong 
to  the  wife  as  if  she  were  a  feme  sole.  Provided  always,  that  every 
such  order,  if  made  by  a  police  magistrate  or  justices  at  petty 
sessions,  shall  within  ten  days  after  the  making  thereof,  be  entered 
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with  the  registrar  of  the  County  Court  within  whose  jurisdiction  the 
wife  is  resident ;  and  that  it  shall  be  lawful  for  the  husband,  and 
any  creditor  or  other  person  claiming  under  him,  to  apply  to  the 
Court,  or  to  the  magistrate  or  justices  by  whom  such  order  was 
made,  for  the  discharge  thereof:  provided  also,  that  if  the  husband 
or  any  creditor  of,  or  person  claiming  under  the  husband  shall  seize 
or  continue  to  hold  any  property  of  the  wife  after  notice  of  any 
such  order,  he  shall  be  liable,  at  the  suit  of  the  wife  (which  she  ia 
hereby  empowered  to  bring),  to  restore  the  specific  property,  and 
also  for  a  sum  equal  to  double  the  value  of  the  property  so  seized 
or  held  after  such  notice  as  aforesaid:  if  any  such  order  of  protec- 
tion be  made,  the  wife  shall  during  the  continuance  thereof  be  and 
be  deemed  to  have  been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property  and  contracts,  and 
suing  and  being  sued,  as  she  would  be  under  this  Act  if  she  obtain- 
ed a  decree  of  judicial  separation."  (Sect.  21.)  An  order  of  pro- 
tection obtained  by  a  married  woman  who  has  been  deserted  by 
her  husband  does  not  protect  property  acquired  by  immoral  practices, 
as  bv  her  living  in  adultery,  and  keeping  a  brothel  :  Mason  v. 
Mitchell,  3  H.  «&  C.  528. 

It  has  been  held  that  a  married  woman  who  has  been  deserted  by 
her  husband,  and  has  obtained  an  order  for  protection,  is  entitled  to 
sue  in  tort,  as  for  instance  for  a  libel:  Ramaden  v.  Brearley,  10  L. 
R.  (Q.  B.)  147. 

Moreover,  "In  every  case  uf  a  judicial  separation  the  wife  shall 
from  the  date  of  the  sentence,  and  whilst  the  separation  shall  con- 
tinue, be  considered  as  a  feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may  come  to  or 
devolve  upon  her ;  and  such  property  may  be  disposed  of  by  her  in 
all  respects  as  a  feme  sole,  and  on  her  decease,  the  same  shall  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone  if  her  hus- 
band had  been  then  dead;  provided,  that  if  any  such  wife  should 
again  cohabit  with  her  husband,  all  such  property  as  she  may 
be  entitled  to  when  such  cohabitation  shall  take  place,  shall  be 
held  to  her  separate  use,  subject  however  to  any  agreement  in 
writing  made  between  herself  and  her  husband  while  separate." 
(Sect.  25.) 

"In  every  case  of  a  judicial  separation,  the  wife  shall 
[  *  554  ]  whilst  so  separated,  be  considered  as  a  feme  *  sole  for  the 
purposes  of  contract,  and  wrongs  and  injuries,  and  suing  and 
being  sued  in  any  civil  proceeding;  and  her  husband  shall  not  be 
liable  in  respect  of  any  engagement  or  contract  she  may  have  en- 
tered into,  or  for  any  wrongful  act  or  omission  by  her  or  for  any 
costs  she  may  incur  as  plaintiff  or  defendant;  provided,  that  where 
upon  any  such  judicial  separation  alimony  has  been  decreed  or  or- 
dered to  be  paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for  her 
use."  (Sect.  26.) 
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This  Act  was  amended  by  21  &  22  Vict.  c.  108,  which  gives  jur- 
isdiction to  the  judge  ordinary  to  grant  protecting  orders  (sect.  6), 
and  extends  the  provisions  of  both  Acts  to  property  of  which  the  wife 
obtaining  such  order  has  or  shall  become  entitled  as  executrix,  ad- 
ministratrix or  trustee.  (Sect.  7.)  The  protecting  order,  which 
must  state  the  time  at  which  the  desertion  commenced  (sect.  9), 
is  to  be  deemed  valid  until  reversed  (sect.  8),  and  persons  or  corpora- 
tions making  payments  under  orders  afterwards  reversed  are  to  be 
'protected  and  indemnified.     (Sect.  10.) 

Where  a  wife  has  obtained  a  protecting  order,  which,  it  seems,  is 
drawn  up  in  general  terms  (MulUneux  v.  Mulline'ux^  0  W.  R.  (J. 
O. )  350,  she  may  obtain  payment  to  herself  of  money  in  Court  {In 
re  Kingsley^s  Trusty  26  Beav.  84;  In  re  Eainsdon's  Trusts,  4  Drew. 
440),  or  in  the  hands  of  trustees  (Cooke  v.  Fuller,  20  Beav.  99), 
although  it  is  given  to  her  separate  use,  without  power  of  antici- 
pation, (lb.)  "And  where  a  married  woman  subsequently  to  ob- 
taining a  decree  for  judicial  separation  from  her  husband,  becomes 
absolutely  entitled  to  stock  belonging  to  her  under  20  &  21  Vict.  c. 
85  s.  25,  to  her  separate  use  as  if  she  were  a  feme  sole,  such  stock 
will  not  be  included  in  a  covenant  in  her  marriage  settlement  to 
settle  all  property  to  which  she  or  her  husband  in  her  right  might 
acquire  during  the  coverture:     Dawes  v.  Creyke,  30  Ch.  D.  500." 

And  when  she  is  executrix  and  residuary  legatee,  or  even,  it 
seems,  when  executrix  alone,  she  may,  after  obtaining  a  protecting 
order,  transfer  stock  standing  in  the  name  of  her  testator  in  the  books 
of  the  Bank  of  England,  and  receive  dividends  as  if  she  was  a  feme 
sple:     Bathe  v.  The  Bank  of  England,  4  K.  &  J.  504. 

The  protecting  order  will  have  a  retrospective  effect  extending 
back  to  the  commencement  of  the  desertion :  In  the  Goods  of  Ann 
Elliott,  2  L.  R.  P.  &  D.  274. 

On  the  discharge  of  the  protecting  order,  the  property  of  the 
married  woman  becomes  subject  to  the  rights  of  her  husband  (per 
Turner,  L.  J.,  in  Rudge  v.  Weedon,  4  De  G.  &  Jo.  223). 

As  to  what  constitutes  desertion  on  the  part  of  the  husband,  see 
Ex  parte  Aldridge,  1  Sw.  &  Tr.  88. 

It  seems  to  be  doubtful  whether  protecting  orders  are  necessary 
since  the  Married  Women's  Property  Act,  1882,  came  into  operation, 
as  that  Act  secures  to  the  wife  deserted  since  the  commencement  of 
the  Act  all  the  wages  and  property  which  would  be  secured  to  her 
by  a  protecting  order. 

Next  under  the  Married  Women's  Property  Act,  1870, 
(33  &  *34  Vict.  c.  93),  commencing  the  9th  of  August,  [  *  555  ] 
1870,  and  repealed  on  the  1st  of  January,  1883,  the  wages 
and  earnings  of  any  married  woman  acquired  or  gained  by  her 
after  the  passing  of  this  Act  (9th  August,  1870),  in  any  employ- 
ment, occupation,  or  trade  in  which  she  is  engaged,  or  which  she 
carries  on  separately  from  her  husband,  and  also  any  money  -or 
property  so  acquired  by  her  through  the  exercise  of  any  literary, 
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artistic,  or  scientific  skill,  and  all  investments  of  such  wages,  earn- 
ings, money,  or  property,  shall  be  deemed  and  taken  to  be  property 
held  and  settled  to  her  separate  use,  independent  of  any  husband 
to  whom  she  may  be  married,  and  her  receipts  alone  shall  be  a  good 
discharge  for  such  wages,  earnings,  money,  and  property  (sect.  1). 
See  Ashworth  v.  Outram,  5  Ch.  D:  923. 

Where  any  woman  married  after  the  passing  of  this  Act,  shall 
during  her  marriage  become  entitled  to  any  personal  property  as 
next  of  kin,  or  one  of  the  next  of  kin  of  an  intestate,  or  to  any  sum 
of  money  not  exceeding  200?.  under  aw^/deed  or  will,  such  property 
shall,  subject  and  without  prejudice  to  the  trusts  of  any  settlement 
affecting  the  same,  belong  to  the  woman  for  her  separate  use,  and  her 
receipts  alone  shall  be  a  good  discharge  for  the  same.     (Sect.  7.) 

Where  a  sum  of  money  not  exceeding  200 Z.  had  been  left  to  an 
unmarried  woman  by  the  will  of  a  person  who  died  before  the  pass- 
ing of  the  Married  Women's  Property  Act,  1870,  such  sum  would 
nevertheless  belong  to  her  to  her  separate  use  under  that  Act,  if  it 
became  payable  to  her  during  a  subsequent  marriage:  Howard  v. 
Bank  of  England,  19  L.  K  Eq.  295. 

The  limit  of  200Z.  fixed  by  section  7  applied  only  to  money  com- 
ing to  the  married  woman  by  "  deed  or  will  "  and  not  to  personal 
estate  to  which  she  might  have  become  entitled  as  next  of  kin  of 
an  intestate;  consequently  such  personal  estate,  whatever  might  be 
its  amount  or  value,  belonged,  where  unaffected  by  any  settlement, 
to  her  for  her  separate  use,  and  might  be  transferred  or  paid  to  her 
upon  her  separate  receipt,  without  the  necessity  of  any  examination. 
See  In  re  Voss,  13  Ch.  D.  505,  where  Jessel,  M.  R.,  said  "  it  was 
difficult  to  find  a  ground  for  the  distinction." 

It  may  be  here  mentioned  that  the  right  of  a  married  woman  to 
any  separate  property  which  may  have  been  acquired  by  her,  undqr 
the  Married  Women's  Property  Act,  1870,  s;  7,  may  be  divested  by 
an  order  on  the  joint  petition  of  her  husband  and  herself  for  pay- 
ment of  the  fund  to  the  husband  in  right  of  his  wife,  and  the  fund 
will  pass  to  the  husband  and  his  assignees:  Lane  v.  Oakes,  22  W. 

R.  (Ex.)  709. 
[  *  556  ]  Where  any  freehold,  copyhold,  *  or  customaryhold  prop- 
erty shall  descend  upon  any  woman  married  after  the  pass- 
ing of  this  Act,  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
profits  of  such  property  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  to  such  woman 
for  her  separate  use,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  the  same.  (Sect.  8.)  Semble  this  section  under  the 
words  "rents  and  proiSts  "  applies  to  the  corpus:  In  re  Voss,  13 
Ch.  D.  505. 

Under  Sections  2,  3,  4,  5,  6  and  10  of  the  Married  Women's  Pro- 
perty Act,  1870  (which  were  in  force  from  the  9th  August,  1870,  to 
the  31st  Dec.    1882,  both   days  inclusive),  certain   investments    in 
Government  annuities,  savings  banks,  public  stocks  and  funds,  in- 
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corporated  or  joint  stock  companies,  industrial,  provident,  friendly, 
benefit  building  or  loan  societies,  might  have  been  made,  and  poli- 
cies efPected  for  the  separate  use  of  a  man'ied  woman,  subject  to 
certain  provisions  against  the  use  of  the  moneys  of  the  husband 
without  his  consent  (ss.  2,  3,  4,  5,)  or  in  fraud  of  the  creditors  of 
her  husband  (s.  6). 

And  now  by  the  Married  "Women's  Property  Act,  1882,  which  re- 
pealed the  Married  Women's  Property  Act  of  1870,  the  invest- 
ments made  under  such  sections  which  were  standing  in  the  sole 
name  of  a  married  woman,  or  in  the  joint  names  of  a  married 
woman  and  other  persons  can,  under  the  Act  of  1882  (see  ss.  6,  7, 
8,  9,posf,  pp.  558 — 560),  be  received  or  transferred  by  her,  and  the 
dividends,  interest  and  profits  received  by  her  without  the  concur- 
rence of  her  husband,  which  under  the  Act  of  1870  could  not  be 
done:  Hoivard  v.  Bank  of  England,  19  L.  R.  Eq.  295. 

As  to  policies  effected  under  section  10  of  the  Married  Women's 
Property  Act,  1870,  see  In  re  Mellor^s  Policy  Trusts,  6  Ch.  D.  127; 
7  Ch.  D.  200;  In  re  Adam's  Policy  Trusts,  23  Ch.  D.  525,  530. 
As  to  the  mode  in  which  a  petition  under  that  section  should  be  en- 
titled since  the  coming  into  operation  of  the  Married  Women's 
Property  Act,  1882.     See  In  re  Soutar's  Policy  Trust,  26  Ch.  D.  236. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c. 
75),  which  came  into  force  on  the  1st  of  January,  1883  (and  which 
does  not  extend  to  Scotland),  it  is  enacted  as  follows: — "A  married 
woman  shall  in  accordance  with  the  provisions  of  this  Act,  be  capa- 
ble of  acquiring,  holding  and  disposing  by  will  or  otherwise,  of  any 
real  or  personal  property  as  her  separate  property,  in  the  same  man- 
ner as  if  she  were  a  feme  sole,  without  the  intervention  of  any  trus- 
tee." (Sect.  1,  subs.  1.)  This  sub-section  gives  a  married  woman 
power  to  dispose  by  will  only  of  property  of  which  she  is  seised  or 
possessed  while  she  is  under  coverture.  Consequently,  notwith- 
standing the  24th  section  of  the  Wills  Act  ( 1  Vict.  C.  26),  her  will 
made  during  coverture  is  not,  unless  it  is  re-executed  after  she  has 
become  discovert,  effectual  to  dispose  of  property  which  she  ac- 
quires after  the  coverture  has  come  to  an  end:  In  re  Price,  Staf- 
ford V.  Stafford,  28  Ch.  D.  709. 

Every  woman  who  marries  after  the  commencement  of  this  Act 
(on  or  after  1st  Jan.  1883),  shall  be  entitled  to  have  and 
to  *  hold  her  separate  property  and  to  dispose  of  in  man-  [  *  557  ] 
ner  aforesaid  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or 
devolve  upon  her  after  marriage,  including  any  wages,  earnings, 
money,  and  the  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation,  in, which  she  is  engaged,  or  which  she 
carries  on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or  scientific  skill.      ( Sect.  2. ) 

It  has  been  held  that  as  the  effect  of  sects.  1  and  2  of  the  Act  of 
1882  is  to  put  a  woman  who  has  married  since  the  commencement 
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of  this  Act  in  the  position  of  a  feme  sole,  with  respect  to  property 
which  belongs  to  her  at  the  time  of  her  marriage,  notwithstanding 
the  provision  in  sect.  50  of  the  Settled  Estates  Act,  1877  (40  &  41 
Vict.  c.  18),  that  when  a  married  woman  consents  to  an  application 
to  the  Court  under  the  Act,  she  is  to  be  examined  apart  from  her 
husband  as  to  her  consent,  such  an  examination  is  not  now  neces- 
sary, in  the  case  of  a  woman  who  has  married  since  the  commence- 
ment of  the  Act  (RiddellY.  Berrington,  26  Ch.  D.  220);  but  in  the 
case  of  women  married  before  the  Act  of  1882,  these  sections  would 
only  be  applicable  to  property  acquired  after  the  Act:  In  re  Hams' 
Settled  Estates,  W.  N.,  Dec.  13,  1884,  p.  236. 

''Every  woman  married  before  the  commencement  of  this  Act  (on 
or  after  the  1st  Jan.  1883),  shall  be  entitled  to  have  and  to  hold 
and  to  dispose  of  in  manner  aforesaid  as  her  separate  property  all 
real  and  personal  property,  her  title  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue  after  the  commencement  of  this  Act,  including  any 
wages,  earnings,  money,  and  property  so  gained  or  acquired  by  her 
as  aforesaid."     (Sect.  5.) 

Property  to  which  a  married  woman  was,  at  the  commencement 
of  the  Married  Women's  Property  Act,  1882,  entitled  in  reversion 
or  remainder,  and  which  since  the  Act  has  fallen  into  possession,  is 
within  section  5,  and  may  be  paid  and  transferred  to  her  upon  her 
separate  receipt:  Baynton  v.  Collins,  27  Ch.  D.  604;  and  see  In  re 
Martin,  Butterfield  v.  Mott,  \V.  N.,  July  12,  1884,  p.  164.  And  in 
a  similar  case  with  regard  to  real  property  it  was  held  that  a  mar- 
ried woman  can  convey  it  without  the  concurrence  of  her  husband: 
In  re  Thompson  and  Curzon,  29  Ch.  D.  1 77,  where  Kay,  J.,  with  some 
reluctance  followed  Baynton  \.  Collins,  27  Ch.  D.  604:  See  also  In 
re  Hughes^  Trusts,  W.  N.  1885,  March  21,  p.  62.  In  the  recent  how- 
ever case  of  Reid  v.  Reid,  W.  N.  1886,  Jan.  30,  p.  9,  where  a  woman 
married  before  the  commencement  of  the  Married  Women's  Pro- 
perty Act,  1882,  succeeded,  subject  to  a  prior  life  interest,  to  a  share 
in  a  fund  not  settled  to  her  separate  use,  it  was  held  that  it  did  not 
become  her  separate  property,  by  falling  into  her  possession  on  the 
death  of  the  tenant  for  life,  after  the  commencement  of  the  Act: 
See  also  In  re  Tucker,  Emanuel  v.  Parfitt,  W.  K  1885,  July  11,  p. 
148;  InreAdames'  Trusts,  W.  N.  1885,  July  18,  p.  lb^',Inre  Hob- 
son,  Webster  v.  Richards,  W.  N.  1885,  Dec.  19,  p.  218. 

Upon  the  same  principle  where  a  married  woman,  who  while  an 
infant  had  entered  into  a  covenant  in  a  post-nuptial  settlement  (not 
binding  upon  her  to  settle  after- acquired  property,  became  entitled 
to  a  fund  in  Court,  by  a  title  which  accrued  to  her  after  the  com- 
mencement of  the  Married  Women's  Property  Act  of  1882,  it  was 
held  by  Chitty,  J.,  that  as  her  separate  property  was  not  displaced 
by  sect.  19  of  the  Act,  she  was  entitled  as  against  the  trus- 
[  *  558  ]   tee  of  the  settlement  to  have  the  *  fund  transferred  to  her: 
In  re  Queade's  Trusts,  W.  N.,  Dec.  6,  1884,  p.  225. 
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But  a  will  made  before  the  Married  Women's  Property  Act,  1882, 
came  into  operation  of  a  testator  dying  afterwards  is  not  required 
by  section  5  of  the  Act  to  be  construed  otherwise  than  as  such  will 
would  have  beea  construed  if  the  Act  had  not  passed:  In  re  March, 
Mander  v.  Harris,  27  Ch.  D.  166,  169. 

The  construction  of  wills  by  reason  whereof  on  a  gift  by  will  to 
a  husband,  his  wife  and  a  third  party,  the  husband  and  wife  take 
one  share  only  as  tenants  by  entireties  is  not  altered  by  sections  1 
and  5  of  the  Married  Women's  Property  Act,  1882,  in  the  case  of 
a  will  made  before  the  Act,  although  the  testator  dies  after  the  com- 
mencement of  the  Act,  but  the  husband  and  wife  will  each  take  a 
moiety  of  the  share,  the  wife  hers  to  her  separate  use:  In  re  March, 
Mander  v.  Harris,  27  Ch.  D.  166;  where  the  Court  of  Appeal  re- 
versed the  decision  of  Chitty,  J.,  reported,  24  Ch.  D.  22,  but  the 
Court  of  Appeal  expressly  refrained  from  deciding  how  the  gift 
would  have  been  construed  if  the  will  had  been  made  after  the  Mar- 
ried Women's  Property  Act,  1882,  had  come  into  operation. 

Investments  in  the  name  of  a  married  woman  at  the  commence- 
ment of  the  Act  of  1882,  deemed  primd  facie  her  separate  property. '\ 
— "All  deposits  in  any  post  office  or  other  savings  bank,  or  in  any 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt  or  by  any  other  person,  and  all 
sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  of  any  other  bank,  which  at  the 
commencement  of  thia  Act  are  standing  in  the  sole  name  of  a  mar- 
ried woman,  and  all  shares^  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  any  corporation,  company,  or  public  body, 
municipal,  commercial,  or  otherwise,  or  of  or  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society,  which  at  the 
commencement  of  this  Act  (on  the  1st  January,  1883)  are  standing 
in  her  name,  shall  he  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  the  separate  property  of  such  married  ivoman ;  and  the  fact  that 
any  such  deposit,  annuity,  sum  forming  part  of  the  public  stocks 
or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Governor  and  Company  of  the  bank  of  England  or  of  any 
other  bank,  share,  stock,  debenture,  debenture  stock,  or  other  inter- 
est as  aforesaid,  is  standing  in  the  sole  name  of  a  married  woman, 
shall  be  sufficient  prima  facie  evidence  that  she  is  bene- 
ficially entitled  thereto  for  *  her  separate  use,  so  as  to  [  *  559  ] 
authorise  and  empower  her  to  receive  or  transfer  the  same, 
and  to  receive  the  dividends,  interest,  and  profits  thereof,  with- 
out the  concurrence  of  her  husband,a.nd  to- indemnify  the  Postmaster 
General,  the  Commissioners  for  the  Reduction  of  the  National 
Debt,  the  Governor  and  Company  of  the  Bank  of  England,  the 
Governor  and  Company  of  the  Bank  of  Ireland,  and  all  directors, 
managers,  and  trustees  of  every  such  bank,  corporation,  company, 
public  body,  or  society  as  aforesaid,  in  respect  thereof."     (Sect.  6.) 
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Investments  transferred  to  a  married  woman  after  the  commence- 
ment of  the  Act  of  1882  primd  facie  deemed  her  separate  property.^ 
—All  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any- 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  Eng- 
land or  of  any  other  bank,  and  all  such  deposits  and  annuities  respec- 
tively as  are  mentioned  in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests  of  or  in  any 
such  corporation,  company,  public  body,  or  society  as  aforesaid,  which 
after  the  commencement  of  this  Act  (on  or  after  the  1st  January,  1883) 
shall  be  allotted  to  or  be  placed,  registered,  or  transferred  in  or  into  or 
made  to  stand  in  the  sole  name  of  any  married  woman  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be  her  separate 
property,  in  respect  of  which  so  far  as  any  liability  may  be  incident 
thereto  her  separate  estate  shall  alone  be  liable,  whether  the  same 
shall  be  so  expressed  in  the  document  whereby  her  title  to  the  same 
is  created  or  certified,  or  in  the  books  or  register  wherein  her  title 
is  entered  or  recorded,  or  not. 

Provided  alivays,  that  nothing  in  this  Act  shall  require  or  author- 
ise any  corporation  or  joint  stock  company  to  admit  any  married 
woman  to  be  a  holder  of  any  shares  or  stock  therein  to  which  any 
liability  may  be  incident,  contrary  to  the  provisions  of  any  Act  of 
Parliament,  charter,  byelaw,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company."     (Sect.  7.) 

Investments  in  joint  names  of  married  woman  and  others.^ — All  the 
provisions  herein-before  contained  as  to  deposits  in  any  post  office 
or  other  savings  bank,  or  in  any  other  bank,  annuities  granted  by 
the  Commissioners  for  the  reduction  of  the  National  Debt  or  by  any 
other  person,  sums  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of 
England  or  of  any  other  bank,  shares,  stock,  debentures,  debenture 

stock,  or  other  interests  of  or  in  any  such  corporation,  com- 
[  *  560]  pany,  public  body,  or  society   as  aforesaid  *  respectively, 

which  at  the  commencement  of  this  Act  (on  1st  January, 
1883)  shall  be  standing  in  the  sole  name  of  a  married  woman,  or 
ivhich,  after  that  time,  shall  be  allotted  to,  or  placed,  registered,  or 
transferred  to  or  into,  or  made  to  stand  in,  the  sole  name  of  a  mar- 
ried woman,  shall  respectively  extend  and  apply,  so  far  as  relates  to 
the  estate,  right,  title,  or  interest  of  the  married  woman,  to  any  of  the 
particulars  aforesaid  which,  at  the  commencement  of  this  Act  (on  the 
1st  of  January,  1883)  or  at  any  time  afterwards,  shall  be  standing  in, 
or  shall  be  allotted  to,  placed,  registered,  or  transferred  to  or  into,  or 
made  to  stand  in,  the  name  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  husbayidy     (Sect.  8.) 

Concurrence  of  husband  in  transfers  unnecessary.^ — "  It  shall  not 
be  necessary  for  the  husband  of  any  married  woman,  in  respect  of  her 
interest,  to  join  in- the  transfer  of  any  such  annuity  or  deposit  as 
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aforesaid,  or  any  sum  forming  part  of  the  public  stocks  or  funds,  or 
of  any  other  stocks  or  funds  transferable  as  aforesaid,  or  of  any  share, 
stock,  debenture,  debenture  stock,  or  other  benetit,  right,  claim,  or 
other  interest  of  or  in  any  such  corporation,  company,  public  body, 
or  society  as  aforesaid,  which  is  new  or  shall  at  any  time  hereafter 
be  standing  in  the  sole  name  of  any  married  woman,  or  in  the  joint 
names  of  such  married  woman  and  any  other  person  or  persons  not 
being  her  husband."     (Sect.  9.) 

[If  a  particular  mode  of  dealing  with  her  separate  property  is  pre- 
scribed by  the  deed  of  settlement,  she  cannot  deal  with  the  estate  in 
any  other  manner  than  that  prescribed  by  the  instrument.  This  is 
the  rule  in  all  the  States,  with  this  further  addition  in  some  of  the 
States,  that  unless  the  power  of  alienation  is  given  in  the  instrument 
of  settlement,  she  cannot  sell  the  personal  estate  at  all :  Lancaster  v. 
Dolan,  1  Kawle,  236;  Young  v.  Young,  7  Cold.  461 ;  Marshall  v.  Ste- 
vens, 8  Humph.  159;  Miller  V.  Williamson,  5  Md.  219;  Metcalfe  v. 
Cook,  2  R.  I.  355;  Porcher  v.  Reed,  12  Rich.  Eq.  349;  Nix^j.  Brad- 
ley,  6  Rich.  Eq.  53.] 

Fraudulent  investments  ivith  money  of  husband.] — "  If  any  invest- 
ment in  any  such  deposit  or  annuity  as  aforesaid,  or  in  any  of  the  pub- 
lic stocks  or  funds,  or  in  any  other  stocks  or  funds  transferable  as 
aforesaid,  or  in  any  share,  stock,  debenture,  or  debenture  stock  of  any 
corporation,  company,  or  public  body,  municipal,  commercial,  or  oth- 
erwise, or  in  any  share,  debenture,  benefit,  right,  or  claim  whatsoever 
in,  to,  or  upon  the  funds  of  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  shall  have  been  made  by  a  married  woman 
by  means  of  moneys  of  her  husband,  without  his  consent,  the  Court 
may,  upon  an  application  under  sect.  17  of  this  Act,  order  such  invest- 
ment, and  the  dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  respectively  to  the  husband,  and  nothing  in  this  Act  con- 
tained shall  give  validity  as  against  creditors  of  the  husband,  to  any 
gift  by  a  husband  to  his  wife,  of  any  property,  which,  after  such  gift 
shall  continue  to  be  in  the  order  and  disposition  or  reputed  owner- 
ship of  the  husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in  fraud 
of  his  creditors;  but  any  moneys  *  so  deposited  or  invested  [  *  561  ] 
may  be  followed  as  if  this  Act  had  not  passed."  (Sec.  10. ) 
[Mellon  V.  Mulvey,  8  C.  E.  Green,  198;  Thompson  7\  Thompson, 
1  Norris,  378;  Wickes  v.  Clark,  8  Paige,  151.] 

Power  to  a  married  woman  to  effect  assurance  upon  her  own  or  her 
husband's  life.~\ — "A  married  woman  may  by  virtue  of  the  power  of 
making  contracts  hereinbefore  contained  effect  a  policy  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use;  and  the 
same  and  all  benefit  thereof  shall  enure  accordingly"     (Sect.  11.) 

As  to  Assurance  effected  by  a  husband  or   wife  on  his  or  her  life 
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for  the  benefit  of  wife  and  children  or  husband  and  children  re- 
spectively.~\ — "A  policy  of  assurance  effected  by  any  man  on  his  own 
life,  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  chil- 
dren, or  of  his  wife  and  children,  or  any  of  them,  or  by  any  woman 
on  her  own  life,  and  expressed  to  be  for  the  benefit  of  her  husband, 
or  of  her  children,  or  of  her  husband  and  children,  or  any  of  them, 
shall  create  a  trust  in  favour  of  the  objects  therein  named,  and  the 
moneys  payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the  estate  of 
the  insured,  or  be  subject  to  his  or  her  debts:  Provided,  that  if  it 
shall  be  proved  that  the  policy  was  effected  and  the  premiums  paid 
with  intent  to  defraud  the  creditors  of  the  insured,  they  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid.  The  insured  may  by  the  pol- 
icy, or  by  any  memorandum  under  his  or  her  hand  appoint  a  trus- 
tee or  trustees  of  the  moneys  payable  under  the  policy,  and  from 
time  to  time  appoint  a  new  trustee  or  new  trustees,  thereof,  and 
may  make  provision  for  the  appointment  of  a  new  trustee  or  new 
trustees  thereof,  and  for  the  investment  of  the  moneys  payable  un- 
der any  such  policy.  In  default  of  any  such  appointment  of  a 
trustee,  such  policy,  immediately  on  its  being  effected,  shall  vest  in 
the  insured  and  his  or  her  legal  personal  representatives,  in  trust 
for  the  purposes  aforesaid.  If,  at  the  time  of  the  death  of  the  in- 
sured, or  at  any  time  afterwards,  there  shall  be  no  trustee,  or  it 
shall  be  expedient  to  appoint  a  new  trustee  or  new  trustees,  a  trus- 
tee or  trustees  or  a  new  trustee  or  new  trustees  may  be  appointed 
by  any  court  having  jurisdiction  under  the  provisions  of  the  Trus- 
tee Act,  1850,  or  the  Acts  amending  and  extending  the  same.  The 
receipt  of  a  trustee  or  trustees  duly  appointed,  or,  in  default  of  any 
such  appoitment,  or  in  default  of  notice  to  the  insurance  office,  the 
receipt  of  the  legal  personal  representative  of  the  insured  shall  be 
a  discharge  to  the  office  for  the  sum  secured  by  the  policy,  or  for 

the  value  thereof,  in  whole  or  in  part."     (Sect.  11.) 
[  *  562  ]      *3.   Wife's  poiver  of  disposition  over  property  given  or 

settled  to  her  separate  use  absolutely.] — The  rule  laid  down 
in  Peacock  v.  Monk,  that  a  feme  covert,  acting  ivith  respect  to  sep- 
arate property,  is  competent  to  act  in  all  respects  as  a  feme  sole,  is 
said  by  Lord  Thurlow,  in  the  principal  case,  ante,  p.  540,  to  be  the 
proper  rule,  and  necessary  to  support  the  decisions  on  this  subject. 
Thus,  it  has  been  established,  ever  since  the  case  of  Fettiplace  v. 
Gorges,  1  Ves.  jun.  46;  S.  C,  3  Bro.  C.  C.  8,  that  personal  prop- 
erty settled  upon  a  feme  covert  for  her  separate  use,  is  to  be  en- 
joyed with  all  its  incidents;  and  that,  as  the  jus  disponendi  is  one 
of  them,  she  may,  although  there  is  no  express  power  of  disposition 
given  to  her,  dispose  of  it,  either  by  acts  inter  vivos,  or  bv  tvill 
(RichY.  Cockell,  9  Ves.  369;  Wagstaffy.  Smith,  9  Ves.  520;  Thack- 
wellv.  Gardiner,^  De  G.  &  Sm.  58;  Hodgson  v.  Hodgson,  2  Kee, 
704;  Humphrey  y.  Richards,  2  Jur.  N.  S.  432;  Noble  v.  Willock, 
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8  L.  K  Ch.  App.  778;  S.  C,  nom.  WillockY.  Noble,  1  L.  R.  Ho.  Lo. 
580;-  Willis  Y.  Kymer,  1  Ch.  D.  181);  [Unless  the  instrument  of 
trust  restrains  a  married  woman,  she  has  full  power  to  dispose  of 
her  separate  estate  by  will  or  by  the  appointment  in  the  nature  of 
a  will.  Perry  on  Trusts,  Sec.  008.]  and  the  power  of  a  married 
woman  to  dispose  of  personal  property  settled  to  her  separate  use 
extends  to  interests  in  reversion,  as  well  as  those  in  possession: 
Sturgis  v.  Corp,  13  Ves.  190;  Stamford,  Spalding,  and  Boston 
Bank  v.  Ball,  4  De  G.  F.  &  Jo.  310;  Lechmere  v.  Brotheridge, 
32  Beav.  353;  King  v.  Lucas,  23  Ch.  D.  723^,  per  Cotto7i,  L.  J. 

And  where  it  appears  from  the  marriage  settlement  of  an  English 
woman  who  has  married  a  foreigner  and  therefore  acquired  his 
domicil  (the  settlement  being  made  in  and  to  be  construed  by  the 
law  of  England),  she  can  dispose  entirely  by  will  of  personalty  set- 
tled to  her  separate  use,  although  according  to  the  law  of  her  hus- 
band's domicil  she  could  only  do  so  partially:  In  re  Hernando^ 
Hernando  v.  Sawtell,  27  Ch.  D.  284. 

A  married  woman  can  dispose  by  will  of  personal  estate,  the  in- 
come of  which  iS  given  to  her  separate  use  for  life,  and  afterwards 
the  capital  is  given  to  her,  her  executors,  administrators,  and  as- 
signs for  her  separate  use:  Bishop  v.  Wall,  3  Ch.  D.  194,  197.  She 
will  also  pass  by  her  will  personal  estate  which  she  was  not  entitled 
to  at  the  time  she  made  her  will,  but  which  she  afterwards  acquires 
to  her  separate  use,  and  was  so  entitled  to  at  the  time  of  her  death : 
The  Earl  of  Charlemont  v.  Spencer,  11  L.  R.  Ir.  347,  490. 

And  where  a  husband  covenanted  to  pay  immediately  after  his 
death  10,000Z.  to  his  wife,  her  executors,  administrators,  and  as- 
signs for  her  sole  and  absolute  use  and  disposal,  it  was  held  that 
the  wife,  who  died  in  the  lifetime  of  her  husband,  had 
power  to  *dispose  of  the  10,000Z.  by  her  will :  Baker  v.  [  *  503  ] 
Ker,  11  L.  R.  Ir.  3. 

Where  however  the  separate  use  is  confined  to  a  life  interest,  her 
power  of  disposition  will  not  extend  beyond  that  estate,  as  for  in- 
stance: if  a  fund  be  settled  upon  trust  for  a  married  woman,  "a6- 
solutely^^  and  ''^during  her  life  for  her  separate  use."  See  Hanchett 
V.  Briscoe,  22  Beav.  490;  there  a  fund  being  so  settled,  the  trustee 
took  upon  himself,  without  any  application  to  the  Court,  at  the  re- 
quest of  the  married  woman,  to  advance  the  sum  to  her  husband, 
whereby  it  was  lost.  It  was  held  by  Lord  Romilly,  M.R.,  that  the 
trustee  was  bound  to  replace  it,  and  her  life  interest  was  made  an- 
swerable towards  the  trustee's  indemnity.  See  also  Crosby  v.  Church, 
3  Beav.  485. 

Where  a  married  woman  making  a  will  has  property  settled  to 
her  separate  use  to  satisfy  the  words  of  her  will,  it  will  not  be  held 
to  be  made  in  execution  of  a  special  power  to  which  she  does  not 
refer:  Evans  v.  Evans,  23  Beav.  1.  Secus,  where  the  will  of  a 
married  woman  having  a  general  power  would,  if  not  held  to  be  in 
execution  of  it,  be  inoperative;     Shelf ord  v.  Ackland,  lb.  10. 
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Where  the  will  of  a  married  woman  is  tendered  for  probate  in 
the  Probate  Division  on  the  ground  that  she  had  separate  property, 
it  has  power  to  grant  probate  of  all  snch  property  as  the  testatrix 
had  power  to  dispose  of  without  deciding  what  that  property  is. 
But  it  is  the  general  duty  of  the  Court,  so  far  as  the  evidence  and 
pleadings  enable  it  to  do  so,  to  decide  judicially  of  what  such  prop- 
erty consists:  In  the  Goods  of  Tharp,  3  P.  D.  76.  [If  she  dies 
without  disposing  of  her  separate  estate,  her  husband  will  take  her 
equitable  personal  estate  in  the  same  manner  as  he  takes  her  legal 
personal  estate.  If  administration  is  necessary  to  reach  any  part 
of  her  personal  estate,  he  is  entitled  to  administration,  and  will  take 
the  property  to  his  own  use,  or  if  another  administrator  is  appointed 
he  must  pay  over  the  pro?eeds  to  the  husband  on  final  settlement. 
Browne;.  Alden,  14  B.  Mon.  141;  Farie's  Appeal,  23  Pa.  St.  29; 
Brown  v.  Brown,  6  Humph.  127;  Rogers  v.  White,  1  Sneed,  60.] 

As  to  real  estate,  it  has  always  been  considered  to  be  clear  that 
when  it  was  settled  to  the  separate  use  of  a  feme  covert,  she  had 
the  same  power  over  her  life  interest  therein  as  she  would  have  as  a 
feme  sole,  and  she  might  sell  or  mortgage  it,  and  a  contract  to  sell 
her  interest  has  been  always  specifically  enforced  against  her  separate 
estate,  though  not  against  herself  personally:  Stead  v.  Nelson,  2 
Beav.  245;  Wainwright  v.  Hardisty,  2  Beav.  363;  Willcocks  v. 
Hannyngton,  5  Ir.  Ch.  Rep.  33;  Blatchford  v.  Wooley,  2  Drew.  & 
Sm.  204;  32  L.  J.  (Ch.)  534;  Vansittart  \.  Vansittart,  4  K.  & 
J.  70. 

Where  a  married  woman,  being  entitled  for  life  to  her  separate 
use,  to  a  reversionary  interest  in  an  annuity  chr.rged  on  real  estate, 
joined  with  her  husband  in  assigning  it.  Sir  John  Leach,  M.  R., 
although  she  had  levied  no  fine,  held  her  bound,  after  the  death 
of  her  husband,  by  the  assignment:  Major  v.  Lumley,  2  Russ.  & 
My.  357. 

So,  where  a  married  woman  and  her  husband  assigned  a  rent- 
charge  to  which  she  was  entitled  to  her  separate  use  for  life,  it  was 
held  by  the  Master  of  the  Rolls  of  Ireland,  that  the  deed 
[  *  564  ]  did  not  *  require  acknowledgment  under  the  Irish  statute 
for  the  abolition  of  fines  and  recoveries  (4  &  5  Will.  4  c. 
92):  Newcomen  v.  Hassard,  4  Ir.  Ch.  R.  268. 

It  was,  however,  held  by  many  judges  that  a  feme  covert  could 
not  at  law  by  will  dispose  of  real  estate  settled  to  her  separate  use, 
without  an  express  power  of  appointment  nor  by  an  act  inter  vivos, 
otherwise  than  by  fine  or  recovery,  or  since  the  Fines  and  Recov- 
eries Act  (3  &  4  Will.  4,  c.  74)  by  deed  duly  executed  in  conformity 
with  its  provisions,  so  as  to  disinherit  or  bind  her  heir:  Churchill 
V.  Dibhen,  2  Kenyon's  Rep.,  pt.  ii.  98,  84;  Anon,  cited  in  Peacock 
V.  Monk,  2  Ves.  380;  Newcomen  v.  Hassard,  4  Ir.  Ch.  Rep.  268, 
273,  274;  Harris  v.  Mott,  14  Beav.  169;  Lechmere  v.  Brotheridge, 
82  Beav.  353. 

The  result,  however,  of  the  recent  authorities,  establishes  as  a 
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general  proposition  that  a  married  woman  having  real  property  set- 
tled to  her  separate  use  in  fee,  and  not  restrained  from  alienation, 
has  as  incident  to  her  separate  estate,  and  without  any  express 
power,  a  complete  right  of  alienation  by  instrument  inter  vivos. 
[Where  real  estate  is  conveyed  to  the  separate  use  of  a  married 
woman  either  absolutely  or  to  a  trustee  for  her  absolute  separate 
use,  she  can  sell  or  dispose  of  it  only  in  the  manner  provided  by 
law.  If  a  power  of  sale  is  given  to  her  in  the  same  instrument  that 
conveys  the  real  estate  to  her  separate  use,  she  may  exercise  tho 
power  in  the  manner  pointed  out  in  the  settlement,  regardless  of 
the  consent  of  her  husband,  and  equity  will  compel  her  to  execute 
such  a  power  if  she  has  for  a  valuable  consideration  entered  into  u 
contract  to  do  so.  See,  2  Story's  Eq.  Jur.  Sec.  138,  2  Roper,  Hus- 
band and  Wife,  185;  Shipp  v.  Bowmar,  5  B.  Mon.  163]  (not  ac- 
knowledged under  the  Fines  and  Kecoveries  Act — 3  &  4  Will.  4,  o. 
74)  or  by  will.  This  is  expressly  decided  by  Lord  Chancellor  West- 
bury  in  the  leading  case  of  Taylor  v.  Meads,  34  L.  J.  (N.  S.)  Ch. 
203;  4  De  G.  Jo.  &  Sm.  597,  in  which  case,  however,  the  married 
woman  had  the  equitable  fee,  the  legal  estate  being  vested  in  trus- 
tees. See  also  Baggett  v.  Meux,  1  Ph.  627 ;  Atcheson  v.  Le  Mann, 
33  L.  T.  302;  Adams  v.  Gamble,  12  Ir.  Ch.  Rep.  102. 

In  a  subsequent  case  it  was  held  that  a  married  woman,  to  whom 
the  legal  fee  of  real  estate  had  been  devised  to  her  separate  use, 
without  the  intervention  of  trustees,  might  dispose  of  the  equitable 
fee  by  her  will  during  coverture  in  the  same  way  as  if  she  were  a 
feme  sole:  Hall  v.  Waterhouse,  5  Giff.  64,  13  W.  R.  (V.-C.  S.)  666, 
11  Jur.  N.  S.  361.  See  also  PHde  v.  Bubb,  7  L.  R.  Ch.  App.  64; 
Cooper  V.  Macdonald,  7  Ch.  D.  288;  Allen  v.  Walker,  5  L.  R. 
Exch.  187. 

Of  course,  where  real  property  is  given  absolutely  to  a  married 
woman,  but  the  gift  thereof  to  her  separate  use  extends  merely  to 
her  life  interest,  and  not  to  the  corpus  of  the  estate,  a  devise  by  her 
of  such  real  property  will  be  invalid :  Troutbeck  v.  Boughey,  2  L. 
R.  Eq.  534. 

Moreover  femes  covertes  absolutely  entitled  to  lands  to  their 
separate  use  can  contract  to  sell  them  to  a  railway  company,  and  it 
has  been  held  that  their  trustees  are  not  persons  competent  to  con- 
tract with  a  railway  company  for  the  sale  of  the  land  under  the  7th 
section  of  the  Lands  Clauses  Act,  1845,  and  any  such  sale  by 
them  will  for  that  reason  be  invalid:  ■  Peters  v.  Lewes 
and  East  *  Grinstead  Railway  Company,  18  Ch.  D.  429.   [  *  565  ] 

A   married  woman   may   demise   land   settled   to   her 
separate  use,  and  her  lessee  will  be  protected  against  the  intrusion  of 
the  owner  of  the  legal  estate:  Allen  v.  Walker,  5  L.  R.  Exch.  187. 

Where  a  woman  is  equitable  tenant  in  tail  of  freehold  estates  to 
her  separate  use,  she  may  with  the  concurrence  of  her  husband  bar 
the  estate  tail  and  acquire  the  fee  simple  (Cooper  v.  Macdonald^  7 
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Ch.  D.  288),  even  although  by  a  clause  in  the  will  under  which  she 
took,  she  was  restrained  from  the  alienation  of  the  rents  and  pro- 
fits (lb.),  and  although  her  husband  had  become  bankrupt,  and  had 
obtained  his  order  of  discbarge:  lb. 

It  has  been  decided  in  Ireland  that  where  property  is  limited  to 
the  separate  use  of  a  married  woman,  upon  a  contingency  which  has 
not  happened,  she  cannot,  pending  the  contingency,  dispose  of  her 
interest  in  the  property.  See  Mara  v.  Manning,  2  J.  &  L.  311. 
There  a  fund  was  settled  on  a  husband  until  his  insolvency,  and 
then  to  the  separate  use  of  the  wife:  the  trustee  at  the  solicitation 
of  the  wife  committed  a  breach  of  trust  by  lending  part  of  the  fund 
to  the  husband,  who  became  insolvent.  The  wife  claimed  the  whole 
fund.  Sir  E.  Sugden  decided  that  the  contingent  interest  of  the 
wife  for  her  separate  u^e  was  not  bound  to  make  good  to  the  trus- 
tees the  money  advanced  by  them  at  her  request,  but  his  Lordship 
reserved  the  question  whether  her  life  interest,  after  the  decease 
of  her  husband,  was  so  bound  ;  and  in  Bestall  v.  Bunbury,  13  Ir. 
Ch.  Rep.  318;  ;S.  C,  lb.  349,  following  Mara  v.  Manning,  it  was 
held,  that  a  married  woman  cannot  dispose  of  an  interest  in  realty 
given  to  her  for  her  separate  use  on  a  contingency — viz.,  the  in- 
solvency of  her  husband — until  the  event  has  happened  upon  which 
her  estate  arises.  See  also  Keays  v.  Lane,  3  I.  R.  E.  1  ;  Luther  v. 
Bianconi,  10  Ir.  Ch.  Rep.  194;  Re  Smallman's  Estate,  8  I.  R.  Eq. 
249.  And  it  has  been  held  that  a  married  woman  could  not  bind 
in  equity,  by  her  general  engagement,  separate  property  to  which 
she  was  not  entitled  at  the  time  of  the  contract  without  a  restraint 
upon  anticipation  (Pike  v.  Fitzgibbon,  17  Ch.  D.  454),  but  by  the 
Married  Women's  Property  Act,  1882,  coming  into  force  1  Jan., 
1883,  she  can  now  do  so.  See  sect.  1,  subs.  4,  post,  pp.  587,  588, 
589,  sed  vide  In  re  Shakespear,  Deakin  v.  Lakin,  30  Cb.  D.  169. 

It  may  be  here  mentioned  that  where  by  an  instrument  executed 
before  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74),  real  pro- 
perty is  settled  to  the  use  of  a  married  woman  for  life,  for  her  sep- 
arate use,  with  remainder  over  in  tail,  she  is,  under  the  24th  section 
of  the  Act,  the  sole  protector  of  the  settlement,  and  her  husband's 
consent  is  not  requisite  under  the  34th  section,  to  enable 
[  *  566  ]  *  the  tenant  in  tail  to  make  an  absolute  disposition  of  the 
property:  Keer  v.  Broivn,  Johns.  138. 

Under  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74)  deeds 
to  be  executed  by  a  mamed  woman  were  to  be  produced  and  ac- 
knowledged by  her  before  a  judge  of  one  of  the  Supreme  Courts  at 
Westminster,  or  a  Master  in  Chancery  (since  abolished),  or  before 
two  perpetual  commissioners,  or  two  special  commissioners  (sect. 
79),  and  a  certificate  of  the  memorandum  of  acknowledgment  with 
a  certificate  verifying  the  same  were  to  be  filed  in  the  Court  of 
Common  Pleas.     (Sect.  84.) 

However,  now  by  the  Conveyancing  Act,  1882  (45  &  46  Vict,  c. 
39),  one  perpetual  and  one  special  commissioner  is  substituted  for 
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two,  and  a  raemorandum  of  acknowledgment  indorsed  on  the  deed 
is  sufJicient,  without  any  separate  certificate  being  filed.     (Sect.  7.) 

And  now  under  the  Married  Women's  Property  Act,  1882  (45  & 
46  Vict.  c.  75),  every  woman  married  after  the  year  1882,  and  every 
married  woman,  as  to  property  acquired  after  that  year,  is  in  the 
positioQ  of  a  feme  sole,  and  can  convey  without  any  acknowledg- 
ment, and  without  the  concurrence  of  her  husband.     (Sects.  2,  5.) 

And  it  has  been  recently  laid  down  by  Sir  G.  Jessel,  M.  R.,  that 
it  is  not  impossible  that  a  married  woman  may  so  deal  with  copy- 
right to  which  she  is  entitled  for  her  separate  use  as  to  prevent  the 
assigns  of  that  copyright  from  breaking  her  contract.  "To  illus- 
trate," said  his  Honor,  "what  I  mean,  take  a  simple  instance. 
Suppose  a  married  woman,  having  a  copyright  settled  to  her  separate 
use,  agreed  to  give  an  exclusive  right  to  the  publisher  to  publish  an 
edition  of  10,000  copies  of  a  book,  and  at  the  same  time  agreed  that 
in  consideration  of  his  agreeing  to  publish  it  at  a  given  price  per 
copy,  and  to  pay.  her  a  sum  of  money,  she  would  not  grant  a  license 
to  any  otHer  person  for  a  definite  period  to  publish  that  book,  and 
would  not  allow  it  to  be  published  either  by  herself  or  anybody  else 
— that  sort  of  contract  would,  I  think,  be  enforceable  against  any- 
one who  took  either  an  assignment  or  sale  of  the  copyright  with 
notice.  If  it  were  otherwise,  instead  of  a  married  woman  having 
the  power  of  dealing  with  her  property  in  the  same  way  as  a  man, 
she  would  not  have  the  power  of  entering  into  the  same  beneficial 
arrangement  as  a  man  can  enter  into:"  Warne  v.  Boutledge,  18  L. 
R.  Eq.  497,  500. 

Where  there  are  trustees  it  is  now  clear,  that  a  married  woman 
can  bind  her  separate  property,  without  their  assent,  unless  it  is 
rendered  necessary  by  the  instrument  giving  her  that  property. 
Thus  in  Essex  v.  Atkins,  14  Ves.  542,  the  grant  of  an 
annuity  by  a  *  married  woman  out  of  her  personal  pro-  [  *  567  ] 
perty  settled  to  her  separate  use  was  established  without 
the  assent  of  the  trustees.  See,  also,  Grigby  v.  Cox,  1  Ves.  518  ; 
Pyhus  V.  Smith,  1  Ves.  jun.  193;  and  Parkes  v.  White,  11  Ves.  223. 
The  cases  of  Whistler  v.  Newman,  4  Ves.  129,  and  Mores  v.  Huish, 
5  Ves.  692,  may,  therefore,  be  considered  as  overruled. 

Where,  moreover,  a  trustee  has  received  notice  of  a  charge  made 
by  a  married  woman  on  her  separate  property,  in  his  hands,  he  will 
be  held  personally  liable  for  payments  subsequently  made  to  her: 
Hodgson  v.  Hodgson,  2  Kee,  704. 

Amongst  the  persons  who  may  enlarge  the  residue  of  a  long  term, 
to  which  they  are  beneficially  entitled,  into  a  fee  simple  under  sect. 
65  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  may  be  mentioned,  "a  married  woman  with  the  con- 
currence of  her  husband,  unless  she  is  entitled  for  her  separate  use, 
whether  with  restraint  on  anticipation  or  not,  and  then  without  his 
concurrence"  sub.  s.  (2). 

With  regard  to  the  powers  of  a  married  woman  as    a  tenant  for 
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life  under  tlie  Settled  Land  Act  [See  Brett's  Lead.  Caa.  Mod.  Eq. 
149.]  1882  (45  &  46  Vict.  c.  38),  it  was  thereby  enacted  by  sect. 
61: — (2.)  That  "where  a  married  woman  who,  if  she  had  not  been 
a  married  woman,  would  have  been  a  tenant  for  life,  or  would  have 
had  the  powers  of  a  tenant  for  life  under  the  foregoing  provisions 
of  this  Act,  is  entitled  for  her  separate  use,  or  is  entitled  under  any 
statute,  passed  or  to  he  passed,  for  her  separate  property,  or  as  a  feme 
sole,  then  she,  without  her  husband,  shall  have  the  powers  of  a  ten- 
ant for  life  under  this  Act.  (3  )  Where  she  is  entitled  otherwise 
than  as  aforesaid,  then  she  and  her  husband  together  shall  have  the 
powers  of  a  tenant  for  life  under  this  Act.  (4.)  The  provisions  of 
this  Act  referring  to  a  tenant  for  life,  and  a  settlement  and  settled 
land  shall  extend  to  the  married  woman  without  her  husband,  or  to 
her  and  her  husband  together,  as  the  case  may  require,  and  to  the 
instrument  under  which  her  estate  or  interest  arises,  and  to  the 
land  therein  comprised.  (5.)  The  married  woman  may  execute, 
make,  and  do  all  deeds,  instruments,  and  things  negef^sary  or  proper 
for  giving  efPect  to  the  provisions  of  this  section.  (6.)  A  restraint 
on  anticipation  in  the  settlement  shall  not  prevent  the  exercise  by 
her  of  any  power  under  this  Act." 

4.  Liability  of  corpus  of  married  woman's  property  when  she  has 
a  life  interest  for  her  separate  use  with  a  power  of  appointment] — 
According  to  an  eminent  judge  the'cases  on  this  subject,  where  the 
married  woman  has  a  limited  interest  only,  as  for  instance 
[  *  568  ]  for  life  *  to  her  separate  use,  with  a  power  of  appoint- 
ment, are  divisible  under  three  heads,  (i.)  Where  the 
power  of  appointment  is  general,  by  deed  or  writing  or  by  will, 
(ii.)  Where  it  has  been  by  will  only,  and  the  power  has  been  exer- 
cised, (iii.)  Where  there  has  been  a  limitation  in  default  of  ap- 
pointment, and  the  power  has  not  been  exercised.  Per  James,  L. 
J.,  4  L.  K.  P.  C.  592. 

With  regard  to  the  first  class  of  cases  within  which  the  principal 
case  falls,  it  is  clear  that  where  property  is  limited  to  a  married 
woman,  to  her  separate  use  for  life,  with  remainder  as  she  should, 
notwithstanding  her  coverture,  by  deed  or  ivill  appoint,  and  a  forti- 
ori where  there  is  a  remainder  to  her  executors  or  administratoi^s, 
it  will  be  treated  as  an  absolute  gift  to  the  sole  and  separate  use  of 
the  married  woman,  and  consequently  will  be  liable  to  general  en- 
gagements and  debts '(see  sAso  Allen  v.  Papivorth,  1  Ves.  163;  Heat- 
ley  V.  Thomas,  15  Ves.  596;  the  London  Chartered  Bank  of  Aus- 
tralia V.  Lempri^re,  4  L.  K.  P.  C.  C.  572,  587,  595,  overruling  Shat- 
fock  Y.  Shattock,  2  L.  R.  Eq.  182),  [A  contract  of  a  married  woman, 
where  it  binds  her  separate  estate,  binds  only  that  of  which  she  was 
possessed  at  the  time  of  the  contract:  Rogers  v.  Ward,  8  Allen, 
389.]  although  during  her  life  the  Court,  as  in  the  principal  case, 
has  only  afPected  her  limited  interest  in  the  property  and  not  the 
corpus:  Field  v.  Sowle,  4  Russ.  112;  Bishop  v.  Wall,  3  Ch.  D.  194. 
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And  there  is  no  distinction  between  a  case  where  the  life  estate 
precedes  the  power  and  where  it  follows  it.  The  true  view  seems  to 
be  this,  that  for  the  purpose  of  giving  effect  to  the  general  engage- 
ments of  a  married  woman,  if  property  is  settled  upon  her  for  life 
for  her  separate  use,  with  power  to  dispose  of  it  by  deed  or  tvill, 
that  is  her  separate  property,  so  as  to  be  subject  to  her  general  en- 
gagements.    See  Mayd  v.  Field,  3  Ch.  D.  587,  593. 

Even  where  real  property  was  given  to  trustees  upon  trust  for  a 
married  woman,  her  heirs  and  assigns,  with  a  special  power  of  ap- 
pointment to  her,  and  an  ultimate  limitation  to  hei^  separate  use  in 
fee,  it  was  held,  that  the  special  power  of  appointment  did  not  de- 
rogate from  the  right  of  disposition  incident  to  ownership,  and  that 
she  might  consequently  dispose  of  the  property  by  will:  Taylor  v. 
Meads,  4  De  G.  Jo.  &  Sm.  597;  34  L.  J.  (N.  S.)Ch.  203. 

In  cases  falling  under  the  second  head:  where  the  power  of  ap- 
pointment is  by  will  only,  and  has  been  exercised  but  not  for  cred- 
itors, the  authorities  do  not  appear  to  be  consistent.  Thus,  although 
where  a  man  having  a  general  power  of  appointment  over  property 
by  tvill,  which,  in  default  of  appointment,  goes  to  others,  by  exer- 
jcising  his  appointment  renders  the  appointed  property  assets  for 
payment  of  his  debts  (Jenney  v.  Andrews,  6  Madd.  264;  and  see 
note  to  Silk  v.  Prime,  vol.  ii.,  post),  it  has  been  held  that 
if  a  married  woman  exercised  such  *  a  power,  although  [*  569  ] 
having  a  life  estate  to  her  separate  use,  the  appointed 
property  will  not  be  applicable  to  the  payment  of  debts  which  she 
may  have  contracted  as  a  feme  sole:  Vaughan  v.  Vanderstegen,  2 
Drew.  165;  and  see  Heatley  v.  Thomas,  15  Ves.  590;  Hobday  v. 
Peters,  2S  Beav.  354,  356;  Blatchford  v.  Woolley,  2  Drew.  &  Sm, 
204. 

On  a  second  hearing  of  Vaughan  v.  Vanderstegen,  2  Drew.  363, 
the  Vice- Chancellor  held  that  there  had  been  fraud  on  the  part  of  the 
married  woman,  as  she  had  misled  persons  with  whom  she  had  deal- 
ings, by  holding  herself  out  to  be  an  unmarried  woman,  and  that 
thereby  she  had  made  the  appointed  estate  general  assets  to  which 
her  creditors  were  entitled :  Vaughan  v.  Vanderstegen,  2  Drew.  363 ; 
and  see  Hobday  v.  Peters,  28  Beav.  354. 

In  commenting  on  this  class  of  cases,  Turner,  L.J.,  says: — 'In  the 
case  of  Norton  v.  Turvill  (2  P.  Wms.  144),  as  explained  in  Sockett  v. 
Wray  (4  Bro.  C.  C.  483),  the  exercise  of  the  power  by  the  will  of  the 
married  woman  seems  to  have  been  held  to  let  in  a  bond  creditor 
against  the  appointees  under  the  will;  and  in  Hughes  v.  TVells  (9 
Hare,  749),  I  seem  to  have  intimated  that  this  might  be  theeJBFect  of 
the  exercise  of  the  power,  as  in  other  cases  of  the  exercise  of  the  gen- 
eral power  of  appointment  by  will,  and  certainly  not  upon  the  ground 
that  power  is  property.  But  the  Vice- Chancellor  Kindersley,  in 
whose  judgment  I  have  quite  as  much  confidence  as  in  my  own,  seems 
to  have  dissented  from  Hughes  v.  Wells  in  the  case  of  Vaughan  v. 
Vanderstegen  (2  Drew.  165);  and  I  observe  that  Sir  William  Grant 
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has  treated  the  point  as  doubtful  in  Heatley  v.  Thomas  (15  Yes.  596). 
I  say  no  more  therefore,  upon  this  point,  than  that  it  may  be  con- 
sidered open."     Johnson  v.  Gallagher,  3  De  G.  F.  &  J.  513. 

With  reference  to  Vaughan  v.  Vanderstegen,  it  has  been  observed 
by  James,  L.  J.,  delivering  the  judgmentof  the  Privy  Council  in  an 
important  case  that,  "  It  is  not  easy  to  see  on  what  principle  the  fraud 
could  alter  the  nature  of  the  property  subject  to  appointment,  or  af- 
fect the  appointees.  It  is  easy  to  see  how  fraud  might  make  that  a 
debt  to  which  the  married  woman  would  be  in  equity  liable  notwith- 
standing her  coverture,  and  that,  there  being  such  a  liability  or  debt, 
equity  would  deal  with  any  property  to  which  she  was,  notwithstand- 
ing coverture,  absolutely  entitled,  and  any  property  over  which  she 
had  a  general  power  of  appointment,  exactly  as  it  would  do  in  the 
case  of  a  man  or  feme  sole  dying  indebted.  Given  the  relation  of 
debtor  and  creditor  in  equity,  all  the  consequences  of  such  relation 
would  appear  to  follow  just  as  if  there  were  no  coverture  in 
[  *  570]  the  case:"  The  London  Chartered  *  Bank  of  Australia  v. 
LempHhre,  4  L.  K.  P.  C.  C.  596. 

In  the  recent  case,  moreover,  of  In  re  Harvey's  Estate,  Godfrey  v. 
Harben,  13  Ch.  D.  216,  Hall,  V.-C,  held  that  a  married  woman  on 
whom  property  was  settled  for  life  to  her  separate  use  remainder  as 
she  should  by  will  appoint  by  the  exercise  of  her  testamentary  power, 
rendered  the  property  appointed  liable  to  her  debts.  See  also  Hodges 
V.  Hodges,  20  Ch.  D.  749. 

[Property  conveyed  properly  to  the  separate  use  of  a  married 
woman  is  absolute  and  she  can  deal  with  it  as  she  chooses:  Parker 
V.  Converse,  5  Gray,  336;  Williams'  Appeal,  83  Pa.  St.  377.] 

It  has  never  been  decided,  that  the  execution  of  a  power  by  a  mar- 
ried woman  not  connected  with  separate  property,  makes  the  prop- 
erty subject  to  the  power  liable  to  debts  contracted  on  the  faith  of 
her  separate  property. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.c.  75) 
which  came  into  operation  on  the  1st  of  January,  1883,  it  has  been 
enacted  that  "the  execution  of  a  general  power  by  will  of  a  married 
woman  shall  have  the  effect  of  making  the  property  appointed  liable 
for  her  debts  and  other  liabilities  in  the  same  manner  as  her  separate 
estate  is  made  liable  under  this  Act."     (Sect.  4.) 

With  regard  to  the  cases  falling  under  a  third  head,  viz.,  where 
there  has  been  a  limitation  in  default  of  appointment  and  the  power 
has  not  been  exercised,  it  has  been  laid  down  by  James,  L.  J.,  "that 
there  cannot  be  any  reasonable  doubt  that  the  debts  and  engagements 
of  a  married  woman  cannot  prevail  against  the  parties  entitled  in 
default  of  appointment,  and  the  case  of  Nail  v.  Punter  (5  Sim.  599) 
impliedly  decides  that  point:"  The  London  Chartered  Bank  of  Aus- 
tralia V.  Lemprihre,  4  L.  R.  P.  C.  C.  592. 

5.   Liability  of  ivife's  separate  estate  to  her  debts  arid  general  con- 
tracts not  referring  to  *Y.] — In  the  cases  before  mentioned,  the  mar- 
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ried  woman  had  acted  ivitli  respect  toher  separate  property,  and  thus 
Bhown  her  intention  to  deal  with  it. 

The  point  decided  by  Hulme  v.  Tenant  goes  much  farther  than 
that,  and  shows  that  her  separate  property  will  be  bound  by  general 
engagements  in  im^iting  which  do  not  refer  to,  or  make  mention  of  it 
[The  general  contracts  of  a  married  woman  are  valid — contracts  to 
be  paid  out  of  her  separate  estate.  If  she  binds  herself  by  a  writ- 
ten instrument  to  pay  a  sum  of  money,  the  implication  of  law  is,  that 
she  intends  to  charge  her  separate  property,  although  she  makes  no 
direct  or  indirect  reference  to  it :  Perry  on  Trusts,  Sec.  657.]  It  has 
accordingly  been  frequently  held,  that  the  separate  estate  of  a  feme 
covert  is  rendered  liable  to  pay  her  bond  {Lillia  v.  Airey,  1  Ves.  jun. 
277;  Norton  v.  Turvil,  2  P.  Wms.  144;  Peacock  v.  Monk,  2  Ves.  193); 
although  it  be  given  to  her  husband,  or  although  she  have  joined  in 
it  with  him,  as  in  Hulme  v.  Tenant;  {La  Touche  v.  La  Touche,  3  H. 
&  C.  576;)  or  with  a  stranger  (see  Heatley  v.  Thomas,  16  Ves.  596; 
Standford  v.  Marshall,  2  Atk.  68);  or  a  sum  which  she  has  cove- 
nanted to  pay  to  the  trustees  of  a  daughter's  marriage  settlement: 
Mayd  v.  Field,  3  Ch.  D.  587.  The  same  has  been  held  as  to  a  hill  of 
exchange,  accepted  (Stuart  v.  Lord  Kirkwall,  3  Madd.  387; 
and  Owen  v.  Roman,  *4  H.  L.  Cas.  997);  or  endorsed  [*571] 
{M' Henry  v.  Davies,  6  L.  R.  Eq.  462;  10  L.  R.  Eq.  88)  by 
a  feme  covert,  and  as  to  a  promissory  note  given  by  a  feme  covert 
herself  alone  {Bullpin  v.  Clarke,  17  Ves.  365;  Field  \.  Sowle,  4:  B,nss. 
112);  or  jointly  and  severally  with  her  husband  (Davies  v.  Jenkins, 
6  Ch.  D.  728),  a  guarantee,  (Morrell  v.  Cowan,  6  Ch.  D.  166;  7  Ch. 
D.  151) ;  as  to  the  the  costs  of  the  suit.  lb. ;  Gallagher  v.  Nugent, 
8  L.  R.  Ir.  353;  and  see  M' Henry  v.  Davies,  10  L.  R.  Eq.  88. 

The  separate  estate  moreover  of  a  married  woman  has  been  held 
bound  by  her  contract  to  purchase  (Picard  v.  Hine,  5  L.  R.  Ch. 
App.  274),  by  an  agreement  entered  into  by  her  even  without  the 
knowledge  of  her  husband,  to  pay  an  additional  rent  for  a  house: 
Master  v.  Fuller,  4  Bro.  C.  C.  19;  1  Ves.  jun.  513.  So  on  a  verbal 
agreement  to  take  a  house  for  a  term  of  years,  on  part  performance 
of  the  agreement  by  taking  possession,  payment  of  the  past  rents 
was  enforced  as  a  charge  upon  her  separate  estate:  Gaston  v. 
Frankiim,  2  De  G.  &  Sm.  561;  16  Jur.  507.  [Even  in  the  absence 
of  any  agreement  between  the  husband  and  wife  equity  concedes  to 
the  wife  considerable  power  to  contract:  Resor  v.  Resor,  9  Ind.  347; 
Williams  v.  Maul,  20  Ala.  721;  Butler  v.  Rickets,  11  Iowa,  107; 
Gosden  v.  Tucker,  6  Mun.  1;  Pinney  v.  Fellows,  15  Vt.  525;  Wood 
V.  Warden,  20  Ohio,  518;  AVhitten  v.  Whitten,  3  Cush.  191.] 

If  a  married  woman  gives  a  retainer  in  winting  to  a  solicitor,  it 
implies  a  promise  to  pay  whatever  shall  be  reasonably  and  lawfully 
demanded  by  the  solicitor  or  attorney  acting  under  that  retainer. 
So,  if  there  be  no  formal  retainer,  but  only  a  written  acknowledg- 
ment or  adoption  of  the  professional  conduct,  or  instructions  in 
writing  to  proceed  further,  the  party  who  gives  such  written  in- 
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structions,  in  effect  promises  to  pay  whatever  may  lawfully  become 
due  to  one  acting  in  obedience  to  them ;  that  is,  to  pay  the  costs 
which  shall  be  taxed.  See  Murray  v.  Barlee,  3  My.  &  K.  210;  Bar- 
lee  V.  Barlee,  1  S.  &  S.  100. 

A  married  woman  sued  separately  under  Order  XVI.  Kule  8, 
was  held  not  to  be  obliged  to  give  security  for  costs  if  she  had 
property  settled  to  her  separate  use  {Brown  v.  North  9  Q.  B.  D. 
52).     Secus,  if  she  were  restrained  from  anticipation.     Ih. 

And  it  has  been  held  in  the  Divorce  Court  that  a  woman  having 
separate  property  is  liable  to  costs  in  respect  of  a  suit  for  nullity 
of  marriage  improperly  instituted  against  her  husband:  M.  v.  C,  2 
L.  R.  P.  &  D.  414;  see  also,  Miller  v.  Miller,  2  L  R.  P.  &  D.  13; 
see  also  as  to  costs  in  the  Probate  Division,  Morris  v.  Freeman,  3 
P.  D.  65. 

The  mere  fact,  however,  that  a  solicitor  of  the  husband  and  wife 
had  transacted  business  relating  to  the  separate  estate  of  the  wife, 
where  the  wife  had  neither  in  writing  nor  verbally  charged  her 
separate  property,  nor  expressly  contracted  or  promised  to  pay  the 
costs  thereof  has  been  held  not  sufficient  to  render  her  estate  di- 
rectly liable  for  such  costs:  Callow  v.  Howie,  1  De  G.  &  Sm.  531. 
When  a  solicitor  has  been  employed  on  behalf  of  a  hus- 
[  *  572  ]  band  *  and  wife  in  respect  of  the  wife's  separate  estate, 
in  the  absence  of  a  special  contract,  the  husband  is  liable 
to  the  solicitor:   Wright  v.  Chard,  4  Drew.  702,  703. 

Where,  moreover,  a  married  woman  whose  husband  was  insane, 
instructed  a  solicitor  to  act  for  her  and  her  infant  children,  appear- 
ing by  their  next  friend,  in  a  suit  to  which  she  was  pot  a  party,  and 
which  did  not  relate  to  her  separate  estate,  it  was  held  by  Sir  John 
Romilly,  M.  R.,  that  her  separate  estate  was  not  liable  for  the  costs: 
Re  PugK  17  Beav.  336. 

An  application  by  a  married  woman  to  tax  a  solicitor's  bill,  for 
business  in  respect  to  her  separate  estate,  must  be  made  by  her  next 
friend:  In  re  Waugh,  15  Beav.  508.  Pending  a  reference  for  the 
taxation  of  a  solicitor's  bill  against  a  married  woman,  the  solicitor 
cannot  maintain  a  suit  to  enforce  a  lien  for  his  bill  of  costs  on  her 
separate  estate:   Waugh  v.  Waddell,  16  Beav.  521. 

For  a  decree  establishing  and  directing  payment  of  a  claim  by 
a  creditor  against  a  married  woman's  separate  estate,  see  2  Seton 
Dec.  687,  4th  Ed. 

In  many  cases  it  has  been  erroneously  held,  that  the  general  en- 
gagements of  a  married  woman,  in  writing,  operate  and  are  valid 
only  as  appointments  made  with  reference  to  the  separate  estate, 
and  not  as  mere  contracts:  and  consequently,  as  a  mere  vei^bal  con- 
tract cannot  operate  as  an  appointment,  that  the  separate  estate  of 
a  feme  covert  is  not  bound  by  her  general  engagements,  unless  they 
are  in  writing.  See  Clerk  v.  Miller,  2  Atk.  379 ;  Bonding  v.  Maguire, 
LI.  &  G.  Rep.  t.  Plunkett,  19;  Bolton  v.  Williams,  2  Ves.  jun.  142; 
Greatley  v.  Noble,  3  Madd.  94;  Stuart  v.  Kirkwall,  3  Madd.  389; 
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Aguilar  v.  Aguilar,  5  Madd.  418;  Chester  v.  Piatt,  1  V.  &  B.  334; 
Murray  v.  Barlee,  4  Sim.  82,  per  Sir  L.  Shadwell,  V.  C. 

The  more  recent  cases,  however,  upon  the  authority  of  the  prin- 
cipal case,  decide  that  a  feme  covert  can,  as  to  her  separate  estate, 
enter  into  contracts  in  the  same  manner  as  a  feme  sole,  and  that 
her  contracts  or  engagements,  upon  this  principle,  are  equally  bind- 
ing whether  they  are  ivritten  or  merely  verbal,  and  that  it  is  there- 
fore unnecessary,  as  well  as  incorrect  in  principle,  to  speak  of  her 
written  engagements  as  operating  merely  as  appointments.  See 
Murray  v.  Barlee,  3  My.  &  K.  223;  Owens  v.  Dickinson,  1  Cr.  & 
Ph.  53;  Master  v.  Fuller,  4  Bro.  C.  C.  19.  Sed  vide  Shattock  v. 
Shattock,  2  L.  E.  Eq.  182.  This  doctrine  has  been  most  ably  sup- 
ported in  Lord  Brougham^s  elaborate  judgment  in  Murray  v.  Bar- 
lee, 3  My.  &  K.  223.  And  by  Lord  Cottenham,  C,  in  Oivens  v. 
Dickinson,  Cr.  &  Ph.  53. 

The  following  has  been  laid  down  by  a  very  accurate  and  learned 
judge,  as  the  principle  upon  which  the  Courts  acted 
*  (previous  to  recent  legislation  on  the  subject),  viz.  that  [  *  573  ] 
— '•  If  a  married  woman,  having  separate  property  enters 
into  a  pecuniary  engagement,  whether  by  ordering  goods  or  other- 
wise, which  (if  she  were  a  feme  sole)  would  constitute  her  a  debtor, 
and  in  entering  into  such  engagement  she  purports  to  contract,  not 
for  her  husband,  but  for  herself,  and  on  the  credit  of  her  separate 
estate,  and  it  was  so  intended  by  her,  and  so  understood  by  the  per- 
son with  whom  she  is  contracting,  that  constitutes  an  obligation  for 
which  the  person  with  whom  she  contracts  has  the  right  to  make 
her  separate  estate  liable;  and  the  question  whether  the  obligation 
was  contracted  in  such  manner  must  depend  upon  the  facts  and  cir- 
*  cumstances  of  each  particular  case.  It  clearly  is  not  necessary  that 
the  contract  should  be  in  writing,  because  it  is  now  admitted  that 
if  a  married  woman  enters  into  a  verbal  contract,  expressly  making 
her  separate  estate  liable,  such  contract  would  bind  it;  nor  is  it 
necessary  that  there  should  be  any  express  reference  made  to  the 
fact  of  there  being  such  separate  estate,  for  a  bond  or  promissory 
note  given  by  a  married  woman,  without  any  mention  of  her  sep- 
arate estate,  has  long  been  held  sufficient  to  make  her  separate  es- 
tate liable.  If  the  circumstances  are  such  as  to  lead  to  the  conclu- 
sion that  she  was  contracting,  not  for  her  husband,  but  for  herself, 
in  respect  of  her  separate  estate,  that  separate  estate  will  be  liable 
to  satisfy  the  obligation."  Ver  Kinder sley,  V.-C,  in  Mrs.  Matthew- 
man's  Case,  3  L.  R.  Eq.  787 ;  and  see  Johnson  v.  Gallagher,  3  De 
G.  F.  &  J.  494;  Hartford  v.  Power,  8  Ir.  E.  Eq.  602;  Picard  v. 
Hine,  5  L.  E.  Ch.  App.  274;  The  London  Chartered  Bank  of  Aus- 
tralia V.  LemprUre,  4  L.  E.  P.  C.  C.  572;  2  Seton  Dec.  688,  089, 
4th  Ed. 

But  a  verbal  engagement  will  not  bind  the  separate  property  of  a 
married  woman  in  a  case  where,  had  she  been  a  feme  sole,  a  writing 
would  have  been  required.     As  if  a  feme  covert  were  to  undertake 
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verbally  to  pay  the  debt  of  a  stranger  or  of  her  husband.  See  Re 
Syke's  Trust,  2  J.  &  H.  415. 

It  has  been  held^  in  Ireland,  that  a  separate  estate  in  realty  can- 
not, by  reason  of  the  Statute  of  Frauds,  be  rendered  liable  to  satisfy 
the  general  engagements  of  a  married  woman  not  in  writing  even  if 
her  personalty  can :  Burke  v.  Tiiite^  10  Ir.  Ch.  Eep.  467  ;  see  also 
Shattock  V.  Shattock,  2  L.  R.  Eq.  192;  Johnson  v.  Gallagher,  2  De. 
G.  F.  &  Jo.  514.  The  case  of  Burke  v.  Tuite  seems  however  to  be 
wrongly  decided,  because  when  a  married  woman  becomes  liable 
upon  a  general  engagement,  her  real  property  settled  to  her  separate 
use,  may  be  rendered  liable  thereon,  not  by  way  of  specific 
[  *  574  ]  performance  of  a  contract,  but  by  way  of  equitable  *  charge 
and  execution  upon  all  her  separate  estate  whatsoever  and 
in  whomsoever  it  may  be  vested. 

The  distinction  has  likewise  been  taken,  that  as  the  general  engage- 
ments of  a  feme  covert  are  binding  upon  her  separate  estate,  on  the 
ground  only  of  her  intention  that  they  should  be  a  charge  upon  it,  that 
therefore,  when  it  is  not  her  intention  to  contract  a  personal  debt,  or  to 
charge  a  gross  sum  upon  her  separate  estate,  the  Court  cannot  raise 
an  implied  assumpsit  to  charge  it  in  opposition  to  her  intention. 
Thus,  in  Williams  v.  The  Duke  of  Bolton,  4  Bro.  C.  C.  297  ;  ^.  C, 
2  Ves.  jun.  138,  a  married  woman,  having  separate  property,  for  a 
consideration  which  she  received,  sold  an  annuity  charged  upon 
that  property.  The  annuity  being  void  for  want  of  a  proper  memorial, 
it  was  held  that  the  grantee  would  not  have  an  equity  specifically 
to  affect  the  fund  clothed  with  a  trust  for  the  separate  use  of  a 
married  woman,  with  the  consideration,  upon  the  ground  of  the 
difficulty  of  raising  an  implied  assumpsit,  contrary  to  the  intention 
of  the  parties.  See,  also,  Jones  v.  Harris,  9  Ves.  486,  in  which  case 
an  annuity  granted  by  a  feme  covert,  charged  upon  her  separate 
estate,  being  void  for  want  of  a  proper  memorial,  it  was  held  that 
the  consideration  money  could  not  be  recovered  out  of  her  separate 
estate,  "It  is  very  difficult,"  said  Lord  Eldon,  in  his  judgment,  "to 
maintain,  that,  where  her  intention  was  not  to  contract  a  personal 
debt,  or  to  charge  a  gross  sum  upon  her  separate  estate,  but  the 
contract  was  for  an  annuity,  which  contract  the  party  dealing  with 
her  had  it  in  his  power  to  make  effectual,  and  such  as  to  bind  her 
according  to  the  intention  of  both,  and  he  failed  in  that,  a  Court  of 
equity  ought  to  assist  him,  and  to  give  him  such  a  charge  as  she 
did  not  intend  to  give  or  he  intended  to  have.  "  See  also,  Aguilar 
V.  Aguilar,  5  Madd.  414  ;  Johnson  v.  Gallagher,  3  De  G.  F.  &  J. 
513;  Shattock  v.  Shattock,  35  Beav.  489;  2  L.  R.  Eq.  182. 

Upon  the  same  principle,  where  a  married  woman  received  from 
the  trustee  rents  of  an  estate  to  which  she  claimed  to  be  entitled  as 
her  separate  property,  but  it  turned  out  that  she  was  not  entitled, 
the  Court  refused  to  give  relief  to  the  real  owner  asrainst  her  other 
separate  estate:   Wright  v.  Chard,  4  Drew.  673;  1  De  G.  F.  &  Jo. 
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567;  see  also  Johnsons.  Gallagher,^  DeG.  F.  &  Jo.  513;  Shattock 
V.  Shattock,  2  L.  R.  Eq.  182. 

So  likewise  the  separate  estate  of  a  married  woman  was  not  in 
general  liable  for  breaches  of  trust  or  torts  committed  by  her.  See 
Wainford  v.  Heyl,  20  L.  R.  Eq.  321.  There  an  annuity  of  100?.  a 
year  was  bequeathed  to  A.  B.,  a  woman  then  unmarried,  upon 
trust  for  C.  D.  during  his  life.  A.  B.  afterwards  married, 
*  and  under  the  settlement  executed  upon  her  marriage  [  *  575  ] 
she  became  entitled  to  separate  estate.  A.  B.,  with  the 
assent  of  her  husband,  received  the  annuity,  but  only  applied  a 
small  part  of  it  for  the  benefit  of  C.  D.  Upon  a  bill  filed  by  C.  D. 
to  render  the  separate  estate  of  A.  B.  liable  for  what  was  due  to 
him  in  respect  of  the  annuity,  so  far  as  the  estate  of  her  husband 
might  be  insufficient  to  pay  the  same,  it  was  held  by  Sir  G.  Jessel, 
M.  R.,  that  he  could  make  no  decree  against  her  separate  property. 
"The  principle,"  said  his  Honor,  "as  I  have  always  understood  it, 
is  this:  a  married  woman  is  liable — or  rather  her  separate  estate  is 
liable  (for  there  is  no  personal  liability  as  far  as  she  is  concerned) 
— to  make  good  all  contracts  which  are  made  by  her  with  express 
reference  to  the  separate  estate,  or  which  from  the  nature  of  the 
contract  itself  must  be  intended  to  be  so  referred  ;  but  she  is  not 
liable  even  for  general  contract  which  from  their  nature  cannot  be 
so  referred  ;  d  fortiori  she  is  not  liable  for  general  torts,  but  her 
husband  is  liable." 

It  has,  however,  been  enacted  by  the  Married  Women's  Property 
Act,  1882,  that  "a  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
either'in  contract^  or  in  tort^  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as- 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other  legal 
proceeding  brought  by  or  taken  against  her;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be 
her  separate  property;  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property  and  not  otherwise."  (Sect.  1,  subs.  2.)  Under 
sect.  1  of  the  Married  Women's  Property  Act,  1882,  s.  1,  sub-s.  2, 
3,  4,  and  ss.  3,  12,  13,  a  wife  is  chargeable  in  respect  of  her  sepa- 
rate estate  for  money  lent  by  her  husband  to  her,  after  their  mar- 
riage and  for  money  paid  by  him  for  her  after  their  marriage  at  her 
request:  Butler  v.  Butler,  14  Q.  B.  D.  831,  affirmed  on  appeal  W. 
N.  1885,  Dec.  5,  p.  204. 

Upon  the  principle  that  a  married  woman  has  an  absolute  power 
of  alienation  over  her  separate  property,  she  will  by  concurring 
with  her  trustees  in  a  breach  of  trust  which  results  in  the  loss  of  a 
fund  settled  to  her  separate  use,  be  held  to  have  disposed  thereof,  and 
cannot  call  upon  the  trustees  to  replace  it  (Crosby  v.  Church,  3  Beav. 
485;  Brewer  v.  Sicirles,  2   Sm.  &  G.  219;  Hanchett  v.  Briscoe,  22 
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Beav.  496;  Mant  v.  Leith,  15  Beav.  524),  unless  she  is  restrained 
from  anticipation:  Davies  v.  Hodgson,  25  Beav.  186.  But  she  can 
compel  the  trustees  to  make  good  a  fund  which  she  was  only  en- 
titled to  upon  a  contingency  for  her  separate  use,  and  which  the 
trustees  before  the  contingency  happened,  in  breach  of  trust,  upon 
her  solicitation,  lent  to  a  person  who  afterwards  became  insolvent. 

Mara  v.  Manning,  2  J.  &  L.  311.  See  ante,  p.  565. 
[  *  576  ]  Although  the  separate  estate  of  *  a  married  woman  was 
not  in  general  liable  for  breaches  of  trust  or  torts  com- 
mitted by  her  {Wainford  v.  Heyl,  20  L.  K.  Eq.  321),  it  has  been  de- 
cided that  a  wife's  property  settled  to  her  separate  use,  is  applica- 
ble to  make  good  a  loss  occasioned  by  her  own  breach  of  trust,  in 
making  away  with  other  property  under  the  same  trust.  See  Clive 
V.  Carew,  1  J.  &  H.  199.  There  the  separate  estate  of  a  married 
woman  under  a  settlement,  was  held  liable  to  make  good  the  loss 
occasioned  by  her  wrongfully  selling  absolutely  a  valuable  chattel 
in  which  she  had  a  limited  interest  only  under  the  same  settlement. 
So  if  a  married  woman  who  is  executrix  or  trustee  has  wasted  the 
trust  estate,  the  usual  right  of  retainer  may  be  exercised  against 
her  estate  under  the  same  instrument:  Pemberton  v.  M^Gill,  1  Drew. 
&  Sm.  266. 

Her  separate  estate  may  also  be  liable  for  a  fraud  relating  to  her 
separate  estate  by  way  of  fraudulent  representation;  per  Jessel,  M. 
R.,  20  L.  R.  Eq.  324. 

In  the  cases  before  mentioned  the  arrears  of  income  under  the 
same  trust,  though  settled  to  her  separate  use  without  power  of 
anticipation,  are  also  liable  (Pemberton  v.  M^Gill,  1  Drew.  &  Sm. 
266) ;  but  the  future  income  of  property  so  settled  is  not  liable  dur- 
ing her  coverture.  See  Clive  v.  Carew,  1  J.  &  H.  199;  Pemberton 
V.  M'Gill,  1  Drew.  &  Sm.  266;  Jackson  v.  Hobhouse,  2  Mer.  488. 
and  see  the  note  to  Price  \.  Stokes,  vol.  ii.,  as  to  the  effect  of  ac- 
quiescence in  a  breach  of  trust. 

Now,  however,  as  the  word  "contract"  in  the  Act  of  1882,  in- 
cludes, the  acceptance  of  any  trust,  or  of  the  office  of  executrix  or 
administratrix,  and  the  provisions  of  this  Act  as  to  liabilities  of  mar- 
ried women  are  extended  to  all  liabilities  by  reason  of  a7iy  breach 
of  trust  or  devastavit  committed  by  any  married  woman  being  a 
trustee  or  executrix  or  administratrix  either  before  or  after  her  mar- 
riage, and  her  husband  is  not  subject  to  such  liabilities  unless  he 
has  acted  or  intermeddled  in  the  trust  or  administration.   (Sect.  24.) 

Formerly,  although  the  husband  had  no  property  out  of  which 
to  pay  his  own  debts,  or  to  maintain  himself  or  his  family  by  his 
wife,  he  would  not  be  able  to  claim  any  contribution  for  such  pur- 
poses out  of  the  separate  estate  of  his  wife,  even  if  she  may  have 
eloped  from  him.  See  Hodgens  v.  Hodgens,  4  C.  &  F.  323,  373;  S. 
C,  LI.  &  G.  t.  Sugd:  299;  LI.  &  G.  t.  Plunk.  137,  148;  llBligh,N. 
S.  62;  and  see  Lumb  v.  Milnes,  5  Ves.  520. 

Now,    however,  by  sect.   45    of  the  Divorces  and   Matrimonial 
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Causes  Act  ('20  &  21  Vicfc.  c.  85),  it  is  enacted,  that  "in  any  case  in 
which  the  Court  shall  pronounce  a  sentence  of  divorce  or  judicial 
separation  for  adultery  of  the  wife,  if  it  shall  be  made  to  appear  to 
the  Court  that  the  wife  is  entitled  to  any  property  either  in 
possession  *  or  reversion,  it  shall  be  lawful  for  the  Court,  [  *  577  ] 
if  it  shall  think  proper,  to  order  such  settlement  as  it 
shall  think  reasonable  to  be  made  of  such  property  or  any  part 
thereof,  for  the  benefit  of  the  innocent  party,  and  of  the  children 
of  the  marriage,  or  either  or  any  of  them."  See  Milne  v.  Milne  and 
Fowler,  2  L.  K.  P.  &  D.  295;  Stone  v.  Stone  and  Browmrigg,  3  Sw. 
&  Tr.  872,  33  L.  J.  (P.  M.  &  A.)  95;  Sykes  v.  Sykes  and  Smith,  2 
L.  R.  P.  &  D.  163. 

Under  the  Married  Women's  Property  Act,  1870  (33  «fe  34  Vict. 
c.  93),  a  married  woman  having  separate  property,  became  liable 
to  the  parish  for  the  maintenance  of  her  husband  (sect.  13),  and  of 
her  children,  but  so  as  not  to  relieve  her  husband  from  his  liability 
to  maintain  them  (sect'  14). 

This  Act  has  been  repealed  by  the  Married  Women's  Property 
Act,  1882,  by  which  it  is  substantially  re-enacted,  the  casus  omissus 
{Coleman  v.  Overseers  of  Birmingham^,  6  Q.  B.  D.  615)  of  the  lia- 
bility of  a  married  woman  having  separate  estate  for  her  grand- 
children in  such  a  case  being  supplied.  It  enacts  that  a  married 
woman,  having  separate  property,  is  liable  to  the  parish  for  the 
maintenance  of  her  husband  (sect.  20),  and  of  her  children,  and 
grandchildren,  but  so  that  her  husband,  shall  not  be  relieved  from 
any  liability  imposed  upon  him  by  law  to  maintain  her  children  or 
grandchildren  (sect.  21). 

Although  the  wife  has  separate  property  of  her  owq,  she  may 
during  the  lunacy  of  her  husband  pledge  his  credit  for  her  own 
maintenance,  and  her  husband,  by  his  estate,  will  be  liable:  David- 
son V.  Wood.  11  W.  B.  (V.-C.  W.)  561;  lb.  (L.  J.)  791.  [An  in- 
sane  person  is  liable  for  necessaries  furnished  to  his  wife:  Surles 
V.  Pipkin,  69  N.  C.  513;  and  see  Darby  v.  Carbanne,  1  Mo.  App.  126. 
The  duty  of  the  husband  to  support  the  wife,  while  she  is  in  the 
path  of  duty,  is  by  all  opinions  absolute,  and  if  she  is  not  in  the 
wrong,  the  law  will  create  a  promise  by  him  to  pay  a  third  person 
who  may  furnish  necessaries  for  her  at  her  request,  directing  them 
to  be  charged  to  him:     1  Bishop  on  Mar.  &  Piv.  Sec.  553] 

Where,  however,  a  married  woman,  having  separate  property,  is 
a  lunatic,  an  allowance  will  be  made  thereout  to  the  husband  for 
the  extraordinary  expenses  occasioned  by  her  malady,  if  he  be  in 
poor  circumstances  and  unable  to  meet  them :  Edwards  v.  Abrey, 
2  Ph.  37.  And  though  the  Court  might  not  reimburse  the  hus- 
band for  what  he  had  actually  paid  for  her  maintenance  {lb.,  38),  the 
case  might  be  different  where  money  was  still  due  to  parties  who 
had  the  care  of  her;  lb.  38:  and  see  Brodie  v.  Barry,  2  V.  &  B.  36. 
And  see  In  re  Baker'' s  Trusts,  13  L.  R.  Eq.  168,  where  the  accrued 
dividends  on  a  fund  settled  to  the  separate  use  of  a  married  woman, 
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who  had  for  many  years  been  an  inmate  of  a  pauper  lunatic  asylum 
in  the  Colony  of  Victoria,  Australia,  were  ordered  to  be  paid  to  the 
Colonial  Master  in  Lunacy  towards  the  paymeut  of  expenses  in- 
curred for  past  maintenance:  and  the  future  dividends  on  the  same 
f  ands  were  ordered  to  be  paid  to  the  same  Master  in  Lunacy,  he 
being,  on  the  construction  of  the  colonial  statute,  the  committee  of 

the  lunatic's  estate. 
[  *  578  ]  *And  even  if  the  husband  were  of  ability  to  maintain 
his  wife  under  such  circumstances,  the  Court  might  expend 
part  of  her  separate  income  for  such  purposes;  "for,"  said  a  learned 
judge,  "if  a  commission  was  taken  out,  I  must  look  at  the  substan- 
tial benefit  of  the  object  of  it,  and  must  consider  the  extent,  not 
only  of  the  husband's  means,  but  of  his  obligation  to  maintain  her; 
and  if  the  law  would  not  compel  him  to  contribute  to  her  comfort 
in  the  degree  in  which  he  ought,  I  should  not  scruple  to  direct  the 
committee  to  appiya  part  of  her  separate  income:"  Brodiex.  Barry, 
2  V.  &  B.  39;  see,  also,  Nettleship  v.  Nettleship,  10  Sim.  236.  See, 
also,  Re  Evans,  Shelf,  on  Lunacy,  2nd  ed.  204,  and  Peters  v.  Grote, 
7  Sim.  238,  as  to  the  application  of  part  of  the  capital  belonging  to 
a  married  woman,  a  lunatic,  and  deserted  by  her  husband,  for  her 
maintenance. 

And  where  the  husband  has  paid  off  a  mortgage  upon  the  sef>a- 
rate  estate  of  his  wife,  he  can  charge  the  same  to  the  extent  of  the 
mortgagee  Nelson  v.    Booth,  5  W.  R.  722. 

A  married  woman  having  shares  in  a  joint-stock  company,  which 
are  agreed  to  be  settled  to  her  separate  use,  is  liable,  so  far  as  her 
separate  estate  is  concerned,  as  a  contributory,  but  her  husband  is 
not  so  liable:  Ex  parte  Luard,  8  W.  R.  (V.-C.  K.)  73:  In  re  Leeds 
Banking  Company,  Mrs.  Matthewman' s  Case,  3  L.  R.  Eq.  781;  But- 
ler V.  Cumpston,  7  L.  R.  Eq.  16. 

So  where  a  married  woman,  having  separate  estate,  contracted  to 
take  shares  in  her  own  name  in  a  joint-stock  company,  which  she 
paid  for  out  of  her  separate  estate,  the  company  being  afterwards 
wound  up,  it  was  held  by  Sir  R.  T.  Kindersley,  V.-C,  that  as  the 
deed  of  settlement  did  not  exclude  married  women  from  being 
shareholders  so  as  to  bind  their  separate  estate,  she  ought  to  be 
placed  on  the  list  of  contributories  in  her  own  right,  so  as  to  bind 
her  separate  estate.  "If,"  said  his  Honor,  "a  married  woman, 
having  separate  estate,  can  contract  with  another  person  so  as  to 
render  that  separate  estate  liable,  there  seems  to  be  no  reason  why 
she  may  not  in  like  manner  contract  with  a  joint-stock  company; 
and  if  she  may  so  contract  to  purch'ase  a  horse  or  a  jewel,  or  any 
other  chattel,  there  is  surely  no  reason  why  she  may  not  equally 
contract  to  buy  shares  in  the  company  for  her  own  separate  use. 
And  if  she  may  thus  purchase  shares,  she  may  of  course  stand  as  a 
shareholder  on  the  register  (supposing  there  is  nothing  in  the  com- 
pany's deed  to  prevent  it),  so  as  to  make  her  separate  estate  liable 
in  respect  thereof  ;  and,  if  that  is  so,  there  is  no  reason  why  she 
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should  not  be  placed  in  like  manner  on  the  list  of  the  contributo- 
ries:"  In  re  Leeds  Banking  Company,  Mrs.  Mattheivman^s  Case,  3 
L.  K.  Eq.  781. 

*See  further,  as  to  liability  of  a  married  woman,  or  her  [  *  579] 
husband  on  her  behalf,  when  she  is  a  contributory,  Buck- 
ley on  Companies,  4th  ed.  p.  183. 

Ordinarily  a  married  woman  could  not  be  made  a  bankrupt  be- 
fore or  under  the  Act  of  1870  {Ex  parte  Holland,  In  re  Heneage, 
9  L.  R.  Ch.  App.  307;  and  see  Sumners  v.  City  Bank,  9  L.  R.  C.  P. 
584) ;  even  although  she  had  separate  estate,  and  had  entered  into  con- 
tracts and  engagements  after  the  Married  "Women's  Property  Act, 
1870.  (lb. ;  and  see  Ex  parte  Jones,  In  re  Grissell,  12  Ch.  D.  484) ; 
a  though  she  clearly  might,  as  a  trader  having  trade  assets,  be  made 
bankrupt  according  to  the  custom  of  London,  or  as  the  wife  of  a 
convict:  Lavie  v.  Phillips,  3  Burr.  1776;  Ex  parte  Franks,  7  Bing. 
762.  See  Nagle  v.  CDonnel,  7  I.  E.  C.  L.  79;  Conlon  v.  Moore,  9  I 
B.  C.  L.  190. 

Under  the  Married  Women's  Property  Act,  1882,  "every  married 
woman  carrying  on  a  trade  separately  from  her  husband  shall,  in  re- 
spect of  her  separate  property,  be  subject  to  the  bankruptcy  laws  in 
the  same  way  as  if  she  were  a  feme  sole."     (Sect.  1,  subs.  5.) 

6.  Of  the  receipt  by  the  husband  of  the  income  or  corpus  of  the 
separate  property  of  ivife.^ — "Where  property  is  settled  to  the  sepa- 
rate use  of  a  married  woman  without  any  restraint  upon  anticipa- 
tion, she  can  deal  with  the  income  or  corpus  as  she  pleases,  and  may 
make  a  gift  thereof  to  her  husand  or  any  one  else:  Caton  v.  Ride- 
out,  1  Mac.  &  G.  599,  601;  Dixon  v.  Dixon,  9  Ch.  D.  587,  590. 

With  regard  to  the  income  arising  from  such  property,  it  is  clear 
that  if  she  expressly  authorises  it  to  be  paid  to  her  hudband,  he  is 
entitled  to  receive  it. 

It  is,  moreover,  now  well  established,  that  where  a  idfe  tacitly 
permits,  as  well  as  where  she  expressly  authorises,  her  husband  to 
receive  the  income  of  her  separate  property,  especially  if  the  hus- 
band continues  to  receive  it  for  a  great  number  of  years,  and  it  is 
applied  for  the  benefit  of  the  family,  she  cannot  claim  any  reim- 
bursement out  of  his  estate  (Christmas  v.  Christmas,  Sel.  Ch.  Ca. 
'20;  Poivell  v.  Hankey,  2  P.  W^ms.  82;  Pawlet  v.  Delaval,  2  Ves. 
663;  Squire  v.  Dean,  4  Bro.  C.  C.  326;  Milnes  v.  Busk,  2  Ves.  jun. 
488;  Smith  v.  Camelford,  2  Ves.  jun.  698,  716;  Beresford  v.  Arch- 
bishop of  Armagh,  13  Sim.  643;  Bartlett  \.  Gillard,  3  Russ.  149; 
Carter  V.  Anderson,  3  Sim.  370;  Arthur  v.  Arthur,  11  Ir.  Eq.  Rep. 
511;  Corballis  v.  Grainger,  4  Ir.  Ch.  Rep.  173;  Hughes  v.  Wells,  9 
Hare,  749;  Payne  v.  Liftte,  26  Beav.  1);  even  where  there  is  a 
clause  against  anticipation  (Rowley  v.  Umvin,  2  K.  &  J.  138);  and 
the  fact  that  the  husband,  who,  with  his  wife's  concur- 
rence, received  the  income  of  her  separate  estate,  was  *one  [  *  580  ] 
of  the  trustees,  has  been  held  to  be  immaterial  in  a  case 
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•where  it  appeared  upon  the  evidence  that  payment  was  made  to  the 
husband  as  husband,  and  not  as  trustee:  Caton  v.  Hideout,  1  Mac. 
&  G.  599.  And  the  practice  between  the  husband  and  wife  is  proper 
evidence  to  show  acquiescence  and  concurrence:     lb. 

The  rule  that  the  arrears  of  the  wife's  separate  estate  cannot  be 
recovered  as  against  the  husband,  being  founded  on  the  presumption 
that  it  has  been  applied  to  the  maintenance  of  the  wife  or  to  the 
general  purposes  of  the  family,  with  the  assent  of  the  wife,  does  not, 
it  seems,  apply  where  there  is  a  receiver  over  the  property  liable  to 
pay  it,  nor  has  it  any  application  against  a  purchaser  for  valuable 
consideration:     Foss  v.  Foss,  15  Ir.  Ch.  Rep.  215. 

In  some  cases,  however,  the  husband  has  been  obliged  to  account 
for  one  year's  receipts.  See  cases  cited  in  note  to  Ex  parte  Elder^ 
2  Madd.  286;  and  Howard  v.  Dighy,  2  C.  &  F.  643;  8  Bligh,  N.  S. 
224,  and  the  comments  upon  it;  Sugd.  Prop.  1Q>2\  Arthur  y.  Arthur, 
11  Ir.  Eq.  Eep.  513;  Lee  v.  Grundy,  1  Jur.  N.  S.  953;  In  re  Kir- 
wan,  1  Ir.  R.  Eq.  553;  Corballas  v.  Grainger,  4  Ir.  Ch.  Rep.  173; 
Mackey  v.  Maturin,  15  Ir.  Ch.  Rep.  150;  and  see  cases  cited  in  note 
to  Payne  v.  Little,  26  Beav.  1. 

Where  the  wife  has  neither  expressly  nor  by  tacit  acquiescence 
authorised  her  husband  to  receive  the  income,  she  will  be  entitled 
to  reimbursement  out  of  his  estate:  Parker  v.  Brooke,  9  Ves.  583; 
Moore  v.  Moore,  1  Atk.  272. 

And  the  assent  of  the  wife  to  the  husband's  receipt  of  the  in- 
come of  her  separate  estate  will  not  be  presumed  after  her  husband 
has  fraudulently  and  in  breach  of  trust  sold  out, and  misappropriated 
the  capital.  Thus,  where  the  trustee  of  stock  settled  to  the  separate 
use  of  a  married  woman,  for  her  life,  improperly  transferred  it  into  the 
joint  names  of  her  husband  and  himself,  the  husband  receiving  the 
dividends,  until  the  trustee  died,  when  he  sold  out  the  stock  without 
his  wife's  knowledge,  and  applied  the  proceeds  to  his  own  U€e,  it  was 
held  that  though  the  wife  might  be  presumed  to  have  assented  to 
the  husband's  actual  receipt  of  the  dividends  while  the  stock  re- 
mained intact,  yet  no  such  assent  could  be  presumed  after  it  had 
been  sold,  and  that  she  was  entitled  to  recover,  as  against  her  hus- 
band, and  the  estate  of  the  deceased  trustees,  the  arrears  of  divi- 
dends which  had  accrued  since  that  time,  as  well  as  to  have  the 
trust  fund  replaced:     Dixon  v.  Dixon,  9  Ch.  D.  587. 

But  the  Court  will  in  general  require  evidence  that  the  wife  made 

a  serious  demand  for  her  income,  and  not  mere  trifling  complaints 

at  the  receipt  thereof  by  her  husband:     Thrupp  v.  Har- 

[*581]  man,   *3  M.  &  K.   513;  Corbally  v.   Granger,  4.  Ir.  Ch. 

R.  173. 

Where  the  consent  of  the  wife  to  her  husband  receiving  the  in- 
come of  her  separate  estate  could  not  be  presumed,  on  account  of 
her  lunacy,  an  allowance  was  made  to  the  husband  of  a  proper  sum, 
for  what  he  had  expended  in  her  support:  Attorney- General  v. 
Parnther,  3  Bro.  C.  O.  44l. 
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With  regard  to  the  corpus  of  her  separate  estate,  a  married  wo- 
man may  give  her  husband  the  same  interest  therein  as  she  can  to 
any  other  person  {Essex  Y.Atkins,  14  Ves.  542;  Grigby  v.  Cox^  1 
Ves.  518;  Gardiner  v.  Gardner,  1  Giff.  .126);  chattels  settled  to  her 
separate  use  passing  by  manual  delivery  (Farington  v.  Parker,  4  L. 
R.  Eq.  116);  and  if  she  authorises  money  to  which  she  is  entitled 
to  her  separate  use  to  be  paid  to  him,  she  cannot  recall  it:  Caton  v. 
Bideout,  1  Mac.  &  G.  599,  60 1 ,  per  Lord  Cottenham ;  and  see  Lynn 
V.  Ashtgn,  1  Russ.  &  My.  190;  Gardner  v.  Gardner,  1  Giff.  126. 

The  intention,  however,  of  the  wife  to  make  a  gift  of  the  corpus 
of  her  separate  property  to  her  husband  must  be  clear  and  distinct, 
hence  it  has  been  held  on  the  mere  transfer  by  a  trustee  of  such 
property  to  her  husband,  no  presumption  arises  that  a  gift  was  in- 
tended by  his  wife,  but  the  onus  lies  on  him  of  proving  that  it  was 
so  intended,  otherwise  he  will  be  a  trustee  for  her.  See  Rich  v. 
Cockell,  9  Ves.  869,  in  which  case  a  trustee  of  stock  bequeathed  to 
the  separate  use  of  a  married  woman,  transferred  it  to  her  husband. 
The  husband  failing  to  prove  clearly  that  his  wife  intended  to  give 
him  the  stock,  he  was  held  by  Lord  Eldon  to  be  a  trustee  thereof 
for  her.  "As  at  the  time  the  legacy  was  given,"  said  his  Lordship, 
*'it  was  for  the  separate  use  of  the  wife,  and  it  continued  so  until 
transferred  to  the  husband,  that  transfer  could  not  destroy  the 
separate  trust,  unless  clear  evidence  is  produced  by  the  husband, 
that  it  was  intended,  with  her  assent,  to  destroy  it.  If  the  evidence 
is  short  of  that,  as  it  is  perfectly  settled  that  a  husband  may  in 
this  Court  be  a  trustee  for  the  separate  use  of  his  wife,  he  would 
be  precisely  in  the  same  situation  as  to  the  beneficial  interest  as  the 
person  who  made  the  transfer.  Therefore  he  is  a  trustee."  See 
also  In  re  Curtis,  HawesY.  Curtis,  W.  N.  Feb.  14,  1885,  p.  29;  J  6., 
March  14,  p.  55. 

Where  a  fund  in  court  is  settled  to  the  separate  use  of  a  married 
woman,  it  may  be  paid  to  her  husband  without  her  consent  being 
taken  in  Court:  Re  Crump,  34  Beav.  570;  sed  vide  Wordsworth  v. 
Dayrell,  4  W.  R.  689.  But  there  must  be  an  affidavit  of  no  settle- 
ment: Britten  v.  Britten,  9  Beav.  143;  Anon.  3  Jur.  839. 

It  may  be  here  mentioned  that  under  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41)  freehold  land, 
or  a  thing  in  action,  may  be  conveyed  ^  by  a  husband  to  [  *  582  ] 
his  wife,  and  by  a  wife  to  her  husband  alone  or  jointly  with 
another  person.     (Sect.  50. ) 

And  when  the  husband  has  receivec^,  with  the  consent  of  his  wife, 
the  capital  or  savings  of  her  separate  property,  but  it  is  also  shown 
that  he  received  them  for  her  use,  he  is  liable  to  an  account.  Thus, 
in  Darkin  v.  Darkin,  17  Beav.  578,  two  promissory  notes  and  a  gas 
share  were  left  to  a  feme  sole  for  her  separate  use.  She  married, 
but  they  were  not  settled,  and  they  were  subsequently  transferred 
into  the  name  of  the  husband.  Since,  however,  it  appeared  from 
a  book  of  account  kept  by  the  husband,  that  he  had  received  the 
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dividends  and  interest  for  the  use  of  the  wife,  it  was  held  by 
Sir  John  Romilly,  M.  R.,  that  after  the  husband's  death  they  be- 
longed to  his  wife  as  her  separate  estate.  "The  two  promissory 
notes  and  the  gas  shares,"  said  his  Honor,  "were  her  separate  proper- 
ty. They  were  transferred  to  the  husband  with  the  assent  of  the  wife; 
and  if  he  had  continued  to  receive  the  dividends,  then,  according  to 
Caton  V.  Hideout,  it  might  be  inferred  that  the  wife  knew  of  the 
manner  in  which  they  were  to  be  applied,  and  had  agreed  that  the ' 
husband  should  receive  them  for  his  own  use  and  benefit.  But  this 
objection  is  met  by  the  production  of  the  book  of  account,  in  the 
handwriting  of  the  husband,  who  acknowledges  that  the  dividends 
and  interest  were  received  for  the  benefit  of  his  wife;  and,  in  1841, 
the  wife  signs  the  book  as  having  received  the  dividends  herself. 
In  this  state  of  the  case  it  appears  to  me  that  I  must  consider  the 
book  evidence.  And  although  the  dividends  were  received  by  the 
husband  with  the  sanction  of  his  wife,  yet  that  they  were  received 
for  her.  There  is  evidence  of  a  trust  in  writing,  and  it  is  therefore 
unnecessary  to  resort  to  the  principle  laid  down  in  Rich  v.  Cockell 
(9  Ves.  369),  that  the  burthen  of  proof  in  such  a  case  lies  on  the 
husband."     See,  also,  Greeny.  Carlill,  4  Ch.  D.  882. 

And  the  separate  estate  or  the  savings  of  the  wife  from  separate 
estate,  not  given  by  her  to  the  husband,  may  he  followed  if  invested 
in  his  name  in  real  estate.  See  Darkin  v.  Darkin,  17  Beav.  578; 
Howe  V.  Roive,  2  De  G.  &  Sm.  294;  Barrack  v.  M'Culloch,  3  K.  & 
J.  110;  Scales  v.  Baker,  28  Beav.  91;  and  bee  and  consider  Hughes 
V.  Wells,  9  Hare,  749. 

A  wife  may  by  her  acts,  without  any  express  gift,  show  that  it 
was  her  intention  that  her  husband  should  have  her  separate  pro- 
perty without  liability  to  account.  Where  for  instance  the  husband 
has  employed  it  with  the  knowledge  and  consent  of  his  wife,  in  his 
business  and  for  the  expenditure  of  his  family,  a  gift 
[  *  583  ]  thereof  from  the  wife  will,  in  absence  of  *an  agreement  to 
the  contrary,  be  presumed :  Gardner  w.  Gardner,  1  Gift*.  126. 

As  to  gifts  from  the  husband  to  the  wife,  see  ante,  p.  545. 

When  a  married  woman  advances  a  sum  of  money  to  her  husband 
out  of  her  separate  estate  by  way  of  loan,  she  can  prove  as  a  creditor 
against  his  estate  in  an  admiuistration  suit :  Woodwai^d  v.  Woodward, 
3  De  G.  Jo.  &  Sm.  672;  11  W.  R.  (L.  C.)  1007. 

But  now  under  the  Married  AVomen's  Property  Act,  1882,  "any 
money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  hus- 
band for  the  purpose  of  any  trade  or  business  carried  on  by  him,  or 
otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in  case  of 
his  bankruptcy,  under  reservation  of  the  wife's  claim  to  a  dividend 
as  a  creditor  for  the  amount  or  value  of  such  money  or  other  estate 
after,  but  not  before,  all  claims  of  other  creditors  of  the  husband  for 
valuable  consideration  in  money  or  money's  worth  have  been  satis- 
fied." (Sect.  3.)  See  In  re  Genese,  Ex  parte  District  Bank,  W.  N. 
1885,  Nov.  14,  p.  192. 
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Formerly  husband  and  wife  could  not  even  in  civil  cases  give  evi- 
dence for  or  against  each  other.  Thus  where  the  evidence  of  a  mar- 
ried woman,  a  plaintiff  in  a  suit,  seeking  to  make  her  husband  ac- 
count for  part  of  her  separate  estate  received  by  him,  was  tendered 
in  support  of  her  case  against  her  husband,  it  was  held  by  Sir  J. 
Parker,  V.-C,  that  the  Law  of  Evidence  Amendment  Act  (14  &  15 
Vict.  c.  99)  did  not  take  away  the  incapacity  to  give  evidence  be- 
tween the  husband  and  wife,  and  the  evidence  was  rejected.  For 
the  same  reason,  the  evidence  of  the  husband,  a  defendant,  against 
his  wife  was  rejected:  Alcock  v.  Alcock,  5  De  G.  &  Sm.  761.  Such 
Evidence  is,  however,  now  admissible  under  the  Evidence  Act,  10  & 
17  Vict  c.  83,  repealed  in  part  by  32  &  33  Vict.  c.  68,  s.  1. 

And  now  under  the  Married  Women's  Property  Act,  1884  (47 
Vict.  c.  14)  "in  any  such  criminal  proceedingsagainst  a  husband  or 
a  wife  as  is  authorised  by  the  Married  Women's  Property  Act,  1882, 
the  husband  and  wife  respectively  shall  be  competent  and  admissible 
witnesses,  and  except  when  defendant,  compellable  to  give  evidence. 
(Sect.  1.) 

7.  As  to  the  relief  afforded  against  and  to  a  married  woman  hav- 
ing separate  estate  in  respect  of  her  contracts,  c&c] — The  Court  can 
make  no  personal  decree  against  a  married  woman,  but  can  effect 
her  separate  estate  only:  Francis  v.  Wigzell,  1  Madd.  264;  Atwood 
v.  Chicliester,  3  Q.  B.  D.  722;  Durrant  v.  Ricketts,  8  Q.  B.  D.  177. 

The  extent  of  the  relief  afforded  by  equity  against  the  separate 
estate  of  a  feme  covert  cannot  be  more  correctly  laid  down  than  by 
Lord  Thurlow,  in  Hulm^  v.  Tenant.  "Determined  cases," 
observes  his  Lordship,  "  seem  to  *  go  thus  far,  that  the  gen-  [  *  584] 
eral  engagement  Of  the  wife  shall  operate  upon  hev  personal 
property,  shall  apply  to  the  rents  and  pi^ojits  of  her  real  estate,  and 
that  her  tnistees  shall  be  obliged  to  apply  personal  estate,  audrents 
and  profits  when  they  arise,  to  the  satisfaction  of  such  general  en- 
gagement; but  this  Court  has  not  used  any  direct  process  against 
the  separate  estate  of  the  wife;  and  the  manner  of  coming  at  the 
separate  property  of  the  wife  has  been  by  decree,  to  bind  the  trus- 
tees as  to  personal  estate  in  their  hands,  or  rents  and  profits,  accord- 
ing to  the  exigency, of  justice,  or  of  the  engagement  of  the  wife,  to  be 
carried  into  execution I  know  of  no  case  where  the  gen- 
eral engagement  of  the  wife  has  been  carried  to  the  extent  of  decree- 
ing that  the  trustees  of  her  real  estate  shall  make  conveyance  of  that 
real  estate,  and  by  sale,  mortgage,  or  otherwise,  raise  the  money  to 
satisfy  that  general  engagement  on  the  part  of  the  wife."  See,  also, 
Stanford  v.  Marshall,  2  Atk.  68;  Murray  v.  Barlee,  4  Sim.  82;  S.  C, 
3  My.  &  K.  209;  Field  v.  Sowle,  4  Kuss.  112;  Nantes  v.  Corrock,  9 
Ves.  189;  Bullpin  v.  Clarke,  17  Ves.  365;  Jones  v.  Ha^^ris,  9  Ves. 
492,  493,  497;  Stuart  v.  Lord  Kirkwall,  3  Madd.  387;  Aylett  v.  Ash- 
ton,  1  My  &  Cr.  105,  112;  Francis  v.  Wigzell,  1  Madd.  258;  Picard 
v.  Hine,  5  L.  R.  Ch.  App.  274;  Davies  v.  Jenkins,  6  Ch.  D.  728. 
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It  would  seem  however,  upon  principle,  that  where  the  separate 
use  extends  to  the  corpus  of  real  estate,  it  ought  to  have  been  held 
equally  liable  as  the  corpus  of  personal  estate  to  her  general  engage- 
ments. 

[In  an  action  at  law  against  a  married  woman  living  with  her  hus- 
band, the  burden  is  upon  the  plaintiff  to  show  such  acts  as  will  make 
her  liable  upon  a  contract:  Harris  v-  Dole,  5  Bush.  61;  Dunbar  v. 
Meyer,  43  Miss.  679;  Tracy  v.  Keith,  11  Allen,  214;  Kimm  v.  Weip- 
pert,  46  Mo.  532;  DeMott  v.  Muller,  8  Abb.  (N.  Y.)  335.] 

Formerly  stock  settled  to  the  separate  use  of  a  feme  covert  bound, 
upon  the  ground,  that  stock  was  not  liable  to  execution  (Nantes  v. 
Corrock,  9  Ves.  189);  but  that  objection  cannot  be  raised  now,  as 
the  Judgment  Act  (1  &  2  Vi(5t.  c.  110,  s.  11),  renders  stock  liable  to 
execution. 

Where  a  judgment  has  been  obtained  against  a  married  woman 
having  a  life  interest  in  stock  settled  to  her  separate  estate,  the  plain- 
tiff may  obtain  a  writ  of  sequestration  against  the  separate  estate 
(Bryant  v.  Bull,  10  Ch.  D.  153);  and  if  he  is  unable  to  do  so  in 
consequence  of  his  not  being  able  to  find  out  her  address,  he  will  be 
entitled  to  a  receiver.     lb. 

As  a  debt  is  payable  out  of  the  separate  estate  of  a  married  woman, 
being  a  trust  fund,  it  is  not  barred  by  Statute  of  Limitations,  like  a 
personal  debt,  and  may  therefore  be  recovered  after  the  lapse  of  six 
years:  Norton  v.  Turvill,  2  P.  "Wms.  144;  Vaughan  v.  Walker,  6  Ir. 
Ch.  Eep.  471;  8  Ir.  Ch.  Rep.  458;  Hodgson  v.  Williamson,  15  Ch. 
D.   87. 

But  it  seems  that  in  the  case  of  contracts  made  by  a  married 

woman  on  or  after  the  1st  Jan.,  1883,  in  respect  of  her  sep- 

[  *  585  ]  arate  *  property,  the  Statute  of  Limitations  would  apply  as 

in  the  case  of  a  feme  sole.     See  remarks  in  Weldon  v.  Neale, 

W.  N.  28th  June,  1884,  p.  153;  32  W.  K  828. 

As  a  debt  in  respect  of  the  general  engagement  is  not  a  charge 
upon  her  separate  estate  until  a  judgment  has  been  obtained,  ren- 
dering it  liable,  neither  she  nor  her  husband  or  trustees  can  be  re- 
strained from  parting  with  such  estate  before  a  decree  has  been  ob- 
tained (see  Robinson  v.  Pickering,  16  Ch.  D.  661:  overruling  the 
judgment  of  Malins,  V.-C,  reported  16  Ch.  D.  371);  and  process 
against  the  sepsrrate  property  of  a  married  woman,  may,  as  in  the 
case  of  an  execution  at  law,  be  defeated  by  a  bona  fide  assignment 
of  her  property  to  a  purchaser  or  mortgagee:  Johnson  v.  Gallagher, 
3  De  G.  F.  &  J.  520,  per  Turner,  L.  J. 

Where  there  is  a  clause  against  anticipation,  attached  to  a  trust 
for  the  separate  use  of  a  married  woman,  if  she  incurs  a  debt,  as, 
for  instance,  by  giving  a  promissory  note,  the  creditor  will  not  have 
aright  to  be  paid,  save  out  of  the  arrears  of  interest  actually  due 
on  the  separate  estate,  when  the  debt  was  contracted :  Fitzgibbon  v. 
Blake,  3  Ir.  Ch.  Rep.  328,  330.  And  an  order  for  payment  will 
not  be  granted  on  a  judgment  summons  against  a  married  woman 
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only  haviiig  property  settled  to  her  separate  use  without  power  of 
anticipation:  Meager  v.  Pellew,  W.  N.  1885,  April  25,  p.  82. 

And  where  arrears  arising  from  a  fund  settled  to  the  separate  use 
of  a  married  woman  with  a  restraint  against  anticipation,  are  paid 
to  her,  and  invested  by  her  trustees,  without  any  restraint  upon  an- 
ticipation, she  can  deal  therewith  as  if  settled  to  her  separate  use: 
Devitt  V.  Fausett,  7  L.  E.  Ir.  511;  9  L.  R.  Ir.  84 

In  an  action  against  a  married  woman  in  respect  of  her  separate 
property,  she  could  not  appear  and  defend  separately  from  her  hus- 
band without  obtaining  an  order  to  appear  and  answer  separately 
as  a  defendant  (Jackson  v.  Haworth,  1  S.  &  S.  161 ;  Macbryde  v. 
Eykyn,  W.  N.  1867,  p.  306;  Noel  v.  Noel,  13  Ch.D.510;  Rules  of 
Court  1875,  order  xvi.,  rule  8);  for  this  purpose  she  should  obtain 
a  special  order  (Noel  v.  Noel,  13  Ch.  D.  510)  for  leave,  a  petition 
of  course  being  irregular:  lb.  If  however  she  was  in  receipt  of  an 
ample  income  to  her  separate  use,  she  would  not  be  required  to 
give  security  for  costs,  on  obtaining  leave  to  defend  separately: 
lb.  If  she  were  out  of  the  jurisdiction  of  the  Court,  she  might 
with  leave  thereof  be  served  with  process :  Copperthwaite  v.  Tuite, 
13  Ir.  Eq.  Rep.  68.  Her  declarations,  moreover  may  be  made  in 
evidence  against  her  (Peacock  v.  Monk,  2  Ves.  193),  and  where  she 
answered  separately  she  would  be  liable  to  an  attachment  for  want 
of  answer  (Taylor  v.  Taylor,  \2  Beav.  271;  Home  v.  Patrick,  30 
Beav.  405;  Graham  v.  Fitch,  2  De  G.  &  Sm.  246);  so  likewise,  for 
disobedience  to  the  order  of  the  Court  in  a  suit  respecting  her  sep- 
arate estate  (Ottway  v.  Wing,  12  Sim.  90)  a  sequestration 
of  her  separate  estate  might  be  *  ordered:  Keough  v.  Cath-  [  *586  ] 
cart,  11  Ir.  Eq.  Rep.  280. 

Formerly  it  was  necessary  to  make  the  trustees  of  a  married 
woman  having  separate  property  parties  to  a  suit  to  render  it  liable 
(Francis  \.  \Vigzell,  1  Madd.  262);  and  the  death  of  her  husband 
(whereby  her  separate  use  ceased)  either  before  the  commencement 
of  the  action  (Heatley  v.  Thomas,  15  Ves.  h^Q>,  Johnson  \.  Gallagher, 
3  De  G.  F  &  J.  513;  sed  vide  Kenge  v.  Delavall,  1  Vern.  326)  or 
afterwards  (Field  v.  Sowle,  4  Russ.  112)  would  not  defeat  the 
action.  But  where  the  husband  was  made  party  merely  for  the 
purpose  of  trying  whether  that  which  was  said  to  be  separate  estate 
was  separate  estate,  his  costs  on  payment  by  the  plaintiff  might  be 
added  to  his  own  and  paid  out  of  his  separate  estate:  Collett  v. 
Dickenson,  11  Ch.  D.  687;  London  &  Provincial  Bank  v.  Bogle,  7 
Ch.  D.  773. 

Formerly,  where  a  married  woman  entitled  to  separate  estate  en- 
tered into  an  obligation  as  a  covenant,  a  judgment  thereon  would 
only  bind  separate  estate  to  which  she  was  entitled  when  she  con- 
tracted her  liability,  but  would  not  upon  her  becoming  afterwards 
discovert  bind  any  separate  estate  to  which,  upon  entering  into  the 
covenant,  she  was  entitled  with  a  restraint  upon  alienation,  although 
upon  her    becoming  discovert  the  restraint  on  alienation  ceased: 
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Pike  V.  Fitzgibbon,  17  Cb.  D.  454,  reversing  S.  C,  14  Ch.  D.  837; 
and  overruling  Flower  v.  Buller,  15  Ch.  D.  665. 

Upon  the  same  principle  it  has  been  held  that  a  married  woman 
could  not,  during  her  husband's  life,  bind  her  interest  in  a  policy 
on  his  life,  the  proceeds  of  which  were  settled  upon  her  for  her 
separate  use  for  life.  See  King  v.  Lucas,  23  Ch.  D.  712;  there  by 
a  post-nuptial  settlement  made  in  pursuance  of  ante- nuptial  articles, 
certain  policies  of  insurance  on  the  life  of  the  husband  were  as- 
signed to  trustees  upon  trust  to  receive  the  money  and  pay  the  in- 
come to  the  wife  during  her  life  for  her  separate  use,  independently 
of  any  future  husband  whom  she  might  marry.  There  was  no  re- 
straint upon  anticipation.  During  the  life  of  her  first  husband,  the 
wife  made  promissory  notes  in  favour  of  the  plaintiff,  and  the  plain- 
tiff (the  first  husband  being  alive)  brought  an  action  claiming  a 
charge  on  the  policies.  It  was  held  by  the  Court  of  Appeal,  revers- 
ing the  decision  of  Kay,  J.,  that  the  trust  for  the  separate  use  did 
not  arise  till  after  the  death  of  the  husband,  and  that  as  the  con- 
tracts of  a  married  woman  could  only  be  enforced  against  prop- 
erty which  formed  part  of  her  separate  estate  at  the  date  of  the 
contract,  the  action  was  not  maintainable.  "  In  Sturgisv.  Corp,  13 
Ves.  190,"  said  Cotton,  L.  J.,  "  property  was  settled  upon 
[  *  587  J  trust  for  *  Ann  Sturgis  for  life,  and  after  her  death  in 
trust  for  Martha  Sturgis  for  her  separate  use,  and  it  was 
held  that  Martha  Sturgis  could  dispose  of  her  reversionary, interest 
during  the  life  of  Ann  Sturgis.  In  that  case  there  was  existing 
property  settled  with  reference  to  an  existing  coverture;  and  the 
Court  arrived  at  the  conclusion,  that  the  lady  could  dispose  of  her 
interest  even  though  she  was  not  in  the  actual  enjoyment  of  the 
property.  But  when  I  look  at  the  words  of  the  settlement  in  the 
case  before  us,  I  am  of  opinion  that  the  trust  for  a  separate  use  ap- 
plies to  a  future  coverture  only."  See  also  In  re  Shakespear, 
Deakin  v.  Lakin,  30  Ch.  D.  169,  171. 

So  where  judgment  having  been  signed  in  an  action  against  the 
defendants,  a  man  and  his  wife,  it  was  sought  to  attach  in  execu- 
tion moneys  in  the  hands  of  trustees  forming  part  of  the  income  of 
trust  funds,  paygible  to  the  wife  to  her  separate  use,  without  power 
of  anticipation,  but  which  had  accrued  since  the  judgment,  and  the 
action  being  for  the  amount  of  a  promissory  note  made  by  the  hus- 
band and  wife  jointly  during  the  coverture,  it  was  held  by  the 
Queen's  Bench  Division,  that  the  moneys  in  question  could  not  be 
attached  in  execution.  "It  is  admitted,"  said  Watkins  Williams,  J, 
"that  at  the  time  of  giving  the  promissory  note,  the  female  defen- 
dant could  not  legally  charge  the  income  of  the  trust  fund  to  ac- 
crue thereafter;  but  to  allow  this  sum  of  money  to  be  attached, 
would,  in  substance,  be  allowing  her  to  anticipate:  Chapman  v. 
Biggs,  11  Q.  B.  D.  27;  and  see  and  consider  Nash  v.  Pease,  47  L. 
J.  (Q.  B.)  766. 

But  now,  by  the  Married  Women's  Property  Act,  1882,  a  mar- 
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ried  womaD  may  bind  all  separate  property  which  she  may  there- 
after acquire.  (Sect.  1,  subs.  4)  Seepos^,  pp.  588,589;  sed  vide 
Myles  V.  Burton,  14  L.  R.  Ir.  258.  In  re  Shakespear,  Deakin  v. 
Lakin,  30  Ch.  D.  169,  171. 

The  law  on  this  subject  of  the  liability  of  a  married  woman  in 
respect  of  her  separate  property,  and  her  right  and  liability  to  sue 
and  be  sued  in  respect  of  contracts  or  torts,  is  thus  laid  down  in 
the  1st  section  of  the  Married  Women's  Property  Act,  1882: — "A 
married  woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  pro- 
perty on  any  contract,  [See  Butler  v.  Robertson,  11  Texas,  142; 
Tucker  v.  Guest,  46  Mo.  339;  Westgate  v.  Monroe,  100  Mass.  227; 
Marshall  v.  Miller,  3  Met.  (Ky.)  333;  McCormick  v.  Holbrook,  22 
Iowa,  487,]  and  of  suing  and-  being  sued,  either  in  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her  separate  property ; 
and  any  damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise."  (Subs.  2.)  Under  this  sub-section  a  married 
woman  can  sue  as  a  feme  sole,  and  may  sue  without  her  husband 
or  a  next  friend,  and  cannot  be  ordered  to  give  security  for  the 
costs  of  the  action,  even  altbough  she  have  at  the  time  of  action  no 
separate  estate,  and  there  be  nothing  upon  which,  if  she  fails,  the 
defendant  can  issue  available  execution:  In  re  Isaac,  Jacob  y.  Isaac, 
30  Ch.  D.  418. 

*Under  this  sub-section  of  sect.  1  of  the  Act,  a  married  [  *  588  ] 
woman  may  sue  alone  for  a  tort  committed  before  the  Act 
came  into  operation  See  Weldon  v.  Winslow,  13  Q.  B.  D.  784; 
Severance  v.  Civil  Service  Supply  Association,  48  L.  T.  (N.  S.) 
485;  James\.Barraud,^9  L.  T.  (N.  S.)  300,  sed  vide  Weldon  v. 
Rivihre,  W.  N.  June  28,  1884,  p.  154.  Even  though  the  cause  of 
action  accrued  more  than  four  years  before  the  suit,  provided  the 
action.be  brought  within  four  years  after  the  coming  into  operation 
of  that  statute,  for  she  thereby  has  become  'discovert'  within  the 
meaning  of  21  Jac.  1,  c.  16,  s.  7:  Loive  v.  Fox,  15  Q.  B.  D.  667. 

It  seems  that  under  this  section,  a  married  woman  can  make  a 
contract  binding  only  to  the  extent  of  her  separate  property:  Perks 
V.  Milrea,  W.  N.  March  8,  1884,  p.  64. 

But  her  power  of  suing  and  being  sued  is  not  so  limited;  she 
may  sue  and  be  sued  "in  all  respects  as  if  she  were  a  feme  sole." 
A  feme  sole  can  sue  to  judgment,  and  may  have  judgment  signed 
against  her.  Again,  damages  and  costs  may  be  recovered  against 
a  married  woman,  under  the  sub-section.  Recovery  is  the  techni- 
cal word  for  a  common  law  judgment.  Under  an  order  of  the 
Court  of  Chancery  nothingis  recovered  until  something  further  has 
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been  done.  Judgment  in  default,  or  under  Order  XIV.,  may  be 
signed  against  a  married  woman,  but  execution  only  should  issue 
against  her  separate  estate:  Perks  v.  Mylrea,  W.  N.  March  8, 
1884,  p.  64,  per  Field,  J.;  see  also  Gunston  v.  Maynard,  L.  T.  Jour- 
jial,  June  1883,  p.  102,  sed  vide  Moore  v.  Mulligan,  W.  N.,  Febru- 
ary 9th,  1884,  p.  34. 

And  where  a  judgment  was  given  against  a  married  woman  in 
default,  a  receiver  was  granted  in  respect  of  separate  property, 
which  the  defendant  was  not  restrained  from  anticipating:  Perks 
V.  Mylrea,  W.  N.  March  8,  1884. 

Judgment  under  Order  XVI.,  rule  52,  may,  since  the  Married 
Women's  Property  Act,  1882,  be  ordered  against  a  married  woman 
third  party,  declaring  her  separate  estate  chargeable  even  in  respect 
of  a  liability  created  before  the  Act:  see  Gloucestershire  Banking 
Co.,  Limited,   v.  Phillips,  Creagh,  Third  Party,  12  Q.  B.  D.  533. 

And  in  a  recent  case,  it  has  been  laid  down  that  an  order  giving 
leave  to  enter  final  judgment  against  a  married  woman  in  respect 
of  her  separate  estate,  by  virtue  of  the  Married  Women's  Property 
Act,  1882,  should  state  that  execution  is  to  be  limited  to  such  sep- 
arate estate  as  the  defendant  is  not  restrained  from  anticipating, 
unless  such  restraint  exists  under  any  settlement  or  agreement  for 
a  settlement  of  her  own  property,  made  or  entered  into  by  herself; 
Bursill  V.  Tanner,  13  Q.  B.  D.  691.  A  creditor  who  has  obtained 
a  judgment  against  a  married  woman  has  a  right  to  the  production 
of  her  marriage  settlement  as  against  the  trustees,  in  order  to  as- 
certain whether  she  has  any  separate  property  thereunder,  and  the 
solicitor  to  the  trustees  is  bound  to  state  their  names,  and  to  pro- 
duce the  settlement  if  in  his  possession;  Bursel  v.  Tanner,  16  Q. 
B.  D.  1. 

Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown.     (Subs.  3). 

Every  contract  entered  into  by  a  married  woman  with 

[  *  589  ]  respect  to  and  to  bind  her  separate  property  *  shall  bind 

not  only  the  separate  property  which  she  is  possessed  of 

or   entitled   to  at   the  date  of  the  contract,  but   also  all    separate 

property  which  she  may  thereafter  acquire.     (Subs.  4.) 

The  3rd  and  4th  subsections  of  the  Married  Women's  Property 
Act,  1882,  have  not  a  retrospective  operation,  so  as  to  include  con- 
tracts entered  into  by  a  married  woman,  before  the  date  of  the  com- 
mencement of  the  Act:  Conolan  v.  Leyland,  27  Ch.  D.  632.  Accord- 
ing to  the  true  construction  of  subs.  4,  a  contract  which  is  to  bind 
her  separate  estate  must  be  entered  into  at  a  time  when  a  married 
woman  has  existing  separate  property.  If  she  has  such  property 
her  contract  will  bind  it.  If  she  afterwards  commits  a  breach  of 
the  contract,  and  proceedings  are  taken  against  her  for  breach  of 
the  contract,  any  separate  property  which  she  has  acquired  since  the 
date  of  the  contract,  and  which  she  has  at  the  time  judgment  is  re- 
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corded  against  her,  will  be  liable  for  the  breach  of  contract.  But 
the  Act  does  not  enable  her,  by  means  of  a  contract  entered  into  at 
a  time  when  she  has  no  existing  separate  property,  to  bind  any 
possible  contingent  separate  property:  In  re  Shakespear,  Deakin  v. 
Lakin,  30  Ch.  D.  169,  171,  per  Pearson,  J.  See,  also7  Turnball  v. 
Forman,  W.  N.  1885,  June  20,  p.  126. 

But  an  order  made  after  the  commencement  of  the  Act,  by  con- 
sent in  an  action  by  a  creditor  against  a  married  woman  in  respect 
of  her  contract  before  the  Act,  by  which  order  all  questions  under 
the  contract  were  referred  to  an  arbitrator,  and  the  parties  bound 
themselves  to  abide  by,  obey,  and  keep  the  award,  is  an  agreement 
by  the  married  woman  after  the  commencement  of  the  Act,  within 
subs.  3,  and  therefore  by  subs.  4,  any  separate  estate  which  she  had 
at  or  after  the  date  of  such  agreement,  is  liable  to  pay  the  amount 
found  by  the  award  to  be  due  from  her  under  the  contract:  Conolan 
V.  Leyland,  27  Ch.  D.  632;  Brown  v.  Morgan,  12  L.  B.  Ir.  122. 

Wife's  ante-nuptial  debts  and  liabilities.^ — At  common  law,  the 
husband,  during  coverture,  was  liable  to  be  sued  jointly  with  the 
wife  in  respect  of  debts  contracted  by  the  wife  dum  sola,  because 
at  common  law  he  takes  all  her  property  {Adair  v.  Shaw,  IS.  &  L. 
263) ;  and  it  has  been  held  where  the  husband  and  wife  were  taken 
in  execution,  if  there  was  no  collusion  between  the  husband  and  the 
plaintiff,  the  wife  ought  to  be  detained  if  she  had  separate  estate  ; 
but  if  she  had  no  separate  estate,  she  would  ordinarily  be  discharged: 
Sparkes  v.  Bell,  8  B.  &  C.  1  ;  Newton  v.  Roe,  7  Man.  &  Gr.  329  ; 
Evans  v.  Chester,  2  M.  &  W.  847;  Evans  v.  Morgan,  2  Cr.  &  J. 
453  ;  Larkin  v.  Marshall,  4  ExcL.  806  ;  Edwards  v.  Martyn,  17  Q. 
B.  693,  700  ;  Ivens  v.  Butler,  3  Jur.  N.  S.  394 ;  26  tj.  J.  N.  S.  (Q. 
B.)  145. 

But  if  no  action  were  brought  during  the  coverture  and  the  wife 
survived,  she  remained  just  as  liable  for  the  debt  as  she  was  before 
marriage  :  Chubb  v.  Stretch,  9  L.  R.  Eq.  559  ;  per  Sir  R.  Malins, 
V.-C  But  if  an  action  were  brought  and  judgment  recovered  against 
the  husband  and  wife  during  the  coverture,  and  the  husband  became 
bankrupt  and  obtained  his  discharge,  the  liability  of  the  husband 
and  the  wife  for  the  wife's  debt  was  gone  at  law  (Lockicood  v.  Salter, 
5  B.  &  Ad.  303;  Miles  v.  Williams,  1  P.  Wms.  249,  257),  the  wife's 
separate  estate  still  remained  liable  in  equity  to  satisfy  her  debts,  (see 
Biscoe  V.  Kennedy,  1  Bro.  C.  C.  17  n.,  aiite,  p.  523  n.  ; 
Chubb  V.  Stretch,  9  L.  R.  Eq.  560),  and  her  husband  *  as  [  *  590] 
her  administrator  was  subject  to  all  her  ante-nuptial  lia- 
bilities to  the  extent  of  her  property  in  his  hands  in  that  capacity , 
Adair  v.  Shaiv,  1  Sch.  &  Lef.  243,  261  ;  see  2  Seton  Decrees,  688, 
4th  ed.    ■ 

AV'here  a  woman  continued  to  carry  on  trade  in  her  maiden  name 
after  her  marriage,  and  incurred  liability  by  accepting  a  bill  of  ex- 
change in  respect  of  such  business  in  that  name,  without  any 
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authority  from  the  husband  to  pledge  his  credit,  it  was  held  that 
he  was  not  liable  on  a  debtor's  summons  in  respect  of  the  debt, 
especially  as  he  had  given  notice  some  years  previously  to  the 
summoning  debtor,  that  he  had  nothing  to  do  with  his  wife's  ))usi- 
ness:  Ex  parte  Shepherd,  In  re  Shepherd,  10  Ch.  D.  573. 

By  the  Married  Women's  Property  Act,  1870  (33&  34  Yict.  c.  93), 
it  was  enacted  that  a  husband  married  after  the  Act  came  into  opera- 
tion (9th  August,  1870)  is  not  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  and  the  wife  is  liable  to  be  sued  for,  and 
any  property  belonging  to  her  for  her  separate  use  is  liable  to  satisfy 
such  debts,  as  if  she  had  continued  unmarried.  (Sect.  12.)  See 
Conlon  V,  Moore,  9  Ir.  Rep.  C.  L.  190  ;  Williams  v.  Mercier,  9  Q. 
B.  D.  337  ;  affirmed  Dom.  Proc.  W.  N.  Nov.  15,  1884,  p.  201. 

It  has  been  held,  moreover,  that  the  12th  section  extends  to  pro- 
perty settled  to  the  separate  use  of  a  married  woman,  without  power 
of  anticipation.  Where,  therefore,  after  the  passing  of  that  Act, 
and  on  the  same  day  on  which  a  marriage  took  place,  but  subse- 
quently thereto,  judgment  was  entered  up  against  the  wife  for  a  debt 
incurred  previously  to  the  marriage,  and  the  judgment  creditors 
subsequently  obtained  a  charging-order  on  the  wife's  interest  in  a 
fund  in  court,  to  the  income  of  which  the  wife  was  entitled  for  her 
separate  use,  without  power  of  anticipation,  it  was  held  that  the 
charging-order  constituted  a  valid  incumbrance  on  the  fund:  Sanger 
V.  Sanger,  11  L.  R.  Eq.  470;  and  see  London  and  Provincial  Bank 
V.  Bogle,  7  Ch.  D.  773. 

The  legislature,  however,  very  justly,  not  considering  it  right  that 
the  property  which  a  woman  had  at  the  time  of  her  marriage  should 
pass  to  her  husband,  and  that  he  should  not  be  liable  for  her  debts 
contracted  befc*e  marriage,  by  37  &  38  Vict.  c.  50  (passed  30th  July, 
1874),  entitled  "An  Act  to  amend  the  Married  Women's  Property 
Act,  1870,"  and  which  does  not  extend  to  Scotland,  enacted  that 
"So  much  of  the  Married  Women's  Property  Act,  1870,  as  enacts 
that  a  husband  shall  not  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage  is  repealed  so  far  as  respects  marriages 
[  *  591  ]  which  -shall  take  place  after  the  passing  of  this  *  Act,  and 
a  husband  and  wife  married  after  the  passing  of  this  Act 
may  be  jointly  sued  for  any  such  debt."     (Sect.  J.) 

The  husband  should,  in  such  action,  and  in  any  action  brought 
for  damages  sustained  by  reason  of  any  tort  committed  by  the  wife 
before  marriage,  or  by  reason  of  the  breach  of  any  contract  made 
by  the  wife  before  marriage,  be  liable  for  the  debt  or  damages  re- 
spectively to  the  extent  only  of  the  assets  hereinafter  specified;  and 
in  addition  to  any  other  plea  or  pleas  may  plead  that  he  was  not 
liable  to  pay  the  debt  or  damages  in  respect  of  any  such  assets  as 
hereinafter  specified;  or  confessing  his  liability  to  some  amount, 
that  he  was  not  liable  beyond  what  he  so  confessed;  and  if  no  such 
plea  was  pleaded  the  husband  should  be  deemed  to  have  confessed 
his  liability  so  far  as  assets  were  concerned.  (Sect.  2. ) 
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If  it  was  not  found  in  such  action  that  the  husband  was  liable  in 
respect  of  any  such  assets,  he  should  have  judgment  for  his  costs 
of  defence,  whatever  the  result  of  the  action  might  be  against  the 
wife.     (Sect.  3.) 

"When  a  husband  and  wife  were  sued  jointly,  if  by  confession  or 
otherwise  it  appeared  that  the  husband  was  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to  the  ex- 
tent of  the  amount  for  which  the  husband  is  liable,  shall  be  a  joint 
judgment  against  the  husband  and  wife;  and  as  to  the  residue,  if 
any,  of  such  debt  or  damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife.     (Sect.  4.) 

The  assets  in  respect  of  and  to  the  extent  of  which  the  husband 
shall  in  any  such  action  be  liable,  are  as  follows: — 

(1)  The  value  of  the  personal  estate  in  possession  of  the  wife, 
which  shall  have  vested  in  the  husband: 

(2)  The  value  of  the  choses  in  action  of  the  wife  which  the  hus- 
band shall  have  reduced  into  possession,  or  which  with  reasonable 
diligence  he  might  have  reduced  into  possession : 

(8)  The  value  of  the  chattels  real  of  the  wife  which  shall  have 
vested  in  the  husband  and  the  wife: 

(4)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the 
wife  which  the  husband  shall  have  received,  or  with  reasonable  dili- 
gence might  have  received: 

(5)  The  value  of  the  husband's  estate  or  interest  in  any  property, 
real  or  personal,  which  the  wife  in  contemplation  of  her  marriage 
with  him  shall  have  transferred  to  him,  or  to  any  other  person: 

(6)  The  value  of  any  property,  real  or  personal,  which  the  wife 
in  contemplation  of  her  marriage  with  the  husband  shall,  with  his 
consent,  have  transferred  to  any  person  with  the  view  of  defeating 
or  delaying  her  existing  creditors. 

*  And  there  is  a  proviso  that  where  the  husband  after  [  *  592  ] 
marriage  pays  any  debt  of  his  wife,  or  has  a  judgment 
bona  tide  recovered  against  him  in  any  such  action  as  is  in  this  Act 
mentioned,  then  to  the  extent  of  such  payment  or  judgment  the 
husband  shall  not  in  any  subsequent  action  be  liable.  (Sect.  5.) 
See  Turner  v.  Cauljield,  7  L.  R.  Ir.  347. 

In  an  action  against  a  husband  and  wife,  married  after  the  Mar- 
ried Women's  Property  Act,  1874  (37  &  38  Vict.  c.  50)  for  the  re- 
covery of  a  debt  of  the  wife  contracted  before  marriage,  it  was  held  not 
necessary  that  the  statement  of  claim  should  allege  that  the  husband 
had  received  assets  of  the  wife:  it  was  sufficient  that  it  should  sim- 
ply allege  that  the  husband  was  liable  for  the  debt,  leaving  it  to  the 
husband  to  exercise  his  option  of  pleading  non-liability  under  the 
provisions  of  the  Act:  Matthews  v.  Whittle,  13  Ch.  D.  811. 

A  woman  married  after  the  Act  of  1874  came  into  operation,  who 
had  incurred  liabilities  before  her  marriage,  could  not  take  her  pro- 
perty out  of  the  power  of  her  creditors  by  settling  it  to  her  sepa- 
rate   use    without   power   of    anticipation.       See  London  &   Pro- 
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vincial  Bank  v.  Bogle,  1  Ch.  D.  773;  there  in  aD  action  against 
a  married  woman  and  her  husband  for  a  debt  contracted  by  the  wife 
previously  to  her  marriage,  judgment  was  entered  against  the  wife 
for  principal,  interest,  and  costs,  but  in  favour  of  the  husband  with 
costs,  under  the  provisions  of  the  Married  Women's  Property  Act, 
1870,  and  the  Amendment  Act,  1874.  The  wife's  property  having  been 
settled,  on  her  marriage,  for  her  separate  use  without  power  of  antici- 
pation, the  plaintiffs  commenced  an  action  in  the  Chancery  Divi- 
sion, for  the  purpose  of  enforcing  the  judgment  obtained  by  them 
against  the  wife,  and  further  to  be  allowed  to  add  to  this  the  costs 
they  had  to  pay  the  husband.  It  was  held  by  Bacon,  V.-C,  that, 
notwithstanding  the  restraint  upon  anticipation,  the  plaintifPs  were 
entitled  to  recover  against  the  separate  estate  of  the  wife  the 
amount  of  their  judgment  debt  and  costs,  as  well  as  the  costs  paid 
to  the  hasband,  which  might  be  added  to  their  original  debt. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c. 
75),  the  liability  of  the  husband  and  wife,  for  her  ante-nuptial 
debts,  contracts  and  torts  is  provided  for  as  follows:  "A  woman 
after  her  marriage  shall  continue  to  he  liable  in  respect  and  to  the  ex- 
tent of  her  separate  property  for  all  debts  contracted,  and  all  con- 
tracts entered  into  or  wrongs  committed  by  her  before  her  marriage 
including  any  sums  for  which  she  may  be  liable  as  a  contributory, 
either  before  or  after  she  has  been  placed  on    the  list  of  contribu- 

tories,  under  and  by  virtue  of  the  Acts  relating  to  joint- 
[  *593  ]  *  stock  companies;  and  she  may  be  sued  for  any  such  debt 

and  for  any  liability  in  damages  or  otherwise  under  any 
such  contract,  or  in  respect  of  any  such  wrong;  and  all  sums  re- 
covered against  her  in  respect  thereof,  or  for  any  costs  relating 
thereto,  shall  be  payable  out  of  her  separate  property;  and  as  be- 
tiveen  her  and  her  husband,  unless  there  be  any  contract  between 
them  to  the  contrary,  her  separate  property  shall  be  deemed  to  be 
primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  all 
damages  or  costs  recovered  in  respect  thereof:  Provided  always, 
that  nothing  in  this  Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the  commencement  of  this 
Act  for  any  such  debt,  contract,  or  wrong,  as  aforesaid,  except  as  to 
any  separate  property  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  been  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  passed."     (Sect.  13.) 

Husband  to  be  liable  for  his  wife^s  debts  contracted  before  marri- 
age to  a  certain  extent] — "A  husband  shall  be  liable  for  the  debts 
of  his  wife  contracted,  and  for  all  contracts  entered  into  and  wrongs 
committed  by  her,  before  marriage,  including  any  liabilities  to  which 
she  may  be  so  subject  under  the  Acts  relating  to  joint  stock  com- 
panies as  aforesaid,  to  the  extent  of  all  property  whatsoever  belong- 
ing to  his  wife  which  he  shall  have  acquired  or  become  entitled  to 
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from  or  through  his  wife,  after  deducting  therefrom  any  payments 
made  by  him,  and  any  sums  for  which  judgment  may  have  been 
bona  fide  recovered  against  him  in  any  proceeding  at  law,  in  respect 
of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of  which 
his  wife  was  liable  before  her  marriage  as  aforesaid,  but  he  shall 
not  be  liable  for  the  same  any  further  or  otherwise;  and  any  court 
in  which  a  husband  shall  be  sued  for  any  such  debt  shall  have 
power  to  direct  any  inquiry  or  proceedings  which  it  may  think  proper 
for  the  purpose  of  ascertaining  the  nature,  amount,  or  value  of  such 
property :  Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  diminish  the  liability  of  any  husband  married 
before  the  commencement  of  this  Act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid."     (Sect.  14.) 

Suits  for  ante  nuptial  liabilities.] — A  husband  and  wife  may  be 
jointly  sued  in  respect  of  any  such  debt  or  other  liability  (whether 
by  contract  or  for  any  wrong)  contracted  or  incurred  by  the  wife 
before  marriage  as  aforesaid,  if  the  plaintiff  in  the  action  shall 
seek  to  establish  his  claim,  either  wholly  or  in  part,  against 
both  of  *them;  and  if  in  any  such  action,  or  in  any  action  [  *  594  ] 
brought  in  respect  of  any  such  debt  or  liability  against 
the  husband  alone,  it  is  not  found  that  the  husband  is  liable  in  re- 
spect of  any  property  of  the  wife  so  acquired  by  him  or  to  which 
he  shall  have  become  so  entitled  as  aforesaid,  he  shall  have  judg- 
ment for  his  costs  of  defence,  whatever  may  be  the  result  of  the 
action  against  the  wife  if  jointly  sued  with  him;  and  in  any  such 
action  against  husband  and  wife  jointly,  if  it  appears  that  the  hus- 
band is  liable  for  the  debt  or  damages  recovered,  or  any  part  there- 
of, the  judgment  to  the  extent  of  the  amount  for  which  the  husband 
is  liable  shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property;  and  as  to  the  resi- 
due, if  any,  of  such  debt  and  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  as  to  her  separate  property  only. 
(Sect.  15.) 

Act  of  ivife  liable  to  criminal  proceedings.] — A  wife  doing  any 
act  with  respect  to  any  property  of  her  husband,  which,  if  done  by 
the  husband  with  respect  to  property  of  the  wife,  would  make  the 
husband  liable  to  criminal  proceedings  by  the  wife  under  this  Act, 
shall  in  like  manner  be  liable  to  criminal  proceedings  by  her  hus- 
band.    (Sect.  16.) 

Questions  moreover,  between  husband  and  wife  as  to  property 
to  be  decided  in  a  summary  way,  sect.  17;  and  see  sect.  9  of  the 
Married  Women's  Property  Act,  1870,  as  to  the  mode  in  which  simi- 
lar questions  were  to  be  settled  under  that  Act. 

Liability  of  a  married  woman'' s  property  after  her  death. — Pro- 
hate. — Administration.] — A  married  woman  having  personal  estate 
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settled  to  her  separate  use  may  appoint  executors  and  her  will  is 
entitled  to  probate:  Brownrigg  v.  Pike,  7  P.  D.  61.  [The  statutes 
of  the  several  States  have  various  provisions  which  enable  a  mar- 
ried woman  to  make  a  will  of  her  separate  property,  but  in  the  ab- 
sence of  a  will  by  the  wife,  the  husband  takes  all  her  personal 
property  at  her  decease  as  at  common  law,  and  the  use  of  her  real 
estate  for  life,  if  there  is  issue  born  alive:  Rawson's  v.  Nichols,  22 
N.  Y.  110;  Wilkinsons.  Wright,  6  B.  Mon.  576;  or  some  States 
where  there  is  issue  or  not,  and  where  there  is  no  issue,  a  portion 
of  her  real  estate  in  fee,  Mass.  Statutes.] 

And  upon  her  death,  if  her  executors  have  died  in  her  lifetime, 
administration  cum  testmnento  annexo  will  be  granted  to  the  nomi- 
nees of  the  residuary  legatees  and  not  to  her  husband.  Jn  the 
Goods  of  Pine,  1  L.  R.  Prob.  &  D.  388;  and  see  In  the  Goods  of  Fraser, 
2  L.  R.  Prob.  &  D.  183.     [See  Williams  on  Executors,  46.] 

Her  creditors  also  may  commence  an  action  for  payment  of  their 
debts  out  of  her  separate  estate  (Owens  v.  Dickenson,  Cr.  &  Ph. 
48;  Gregory  v.  Lockijer,  6  Madd.  90);  and  even  before  Hinde  Pal- 
mer's Act,  (32  &  33  Vict.  c.  46,)  her  specialty  debts,  as  debts  by 
bond,  would  not  have  priority  over  her  simple  contract  debts,  but 
would  both  be  paid  pari  passu:  {Anon.,  18  Ves.  258;  Owens-y.  Dick- 
enson, Cr.  &  Ph.  53;  Johnsons.  Gallagher,  3  De  G.  F.  &  Jo.  520; 
but  see  Shattock  v.  Shattock,  2  L.  R.  Eq.  182,  35  Beav.  489). 

The  result  is  the  same  as  to  the  earnings  of  married 
[  *  595  ]  women  *made  separate  estate  under  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93).  Hence  it  has  been 
held  that  such  earnings  of  a  married  woman  being  equitable  assets, 
her  executor  has  no  right  to  retain  in  full  his  own  debt  thereout 
(In  re  Poolers  Estate,  6  Ch.  D.  730),  and  it  is  at  least  doubtful 
whether  the  separate  estate  of  a  married  woman  has  been  made 
legal  assets  by  the  Act  of  1882,  see  ib.  s.  23. 

In  other  respects,  if  she  has  left  a  will,  her  estate  will  be  admin- 
istered according  to  the  ordinary  rules  in  creditor's  suits:  specific 
legacies  being  paid  before  general  legacies:  Owens  v.  Dickenson,  Cr. 
&  Ph.  56. 

And  all  arrears  of  income  due  to  her  at  the  time  of  her  death  will 
fall  into  the  general  residue:   Tatham  v.  Drummond,  2  H.  &  M.  262. 

The  executors  of  a  married  woman,  only  take  such  part  of  her 
separate  estate  as  she  has  by  will  disposed  of,  not  taking  the  rest 
jure  representationis,  the  result  is  that  her  undisposed  of  separate  es- 
tate goes  to  her  husband  in  the  case  of  chattels  in  possession  abso- 
lutely, in  the  case  of  choses  in  action  upon  his  taking  out  letters  of 
administration :   Tugman  v.  Hopkins,  4  Mann.  &  Gr.  389. 

When  a  married  woman  having  power  of  appointment  over  stock 
and  furniture,  settled  subject  thereto  to  her  separate  use,  she  cannot 
by  an  exercise  of  her  power  during  coverture  pass  the  dividends  of 
the  stock  received,  after  her  husband's  death  (Mayd  v.  Field,  3  Cli. 
D.  587),  or  railway  stock  arising  from  the  investment  of  the  proceeds 
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of  the  sale  of  the  furniture,  sold  after  his  death.  (lb.)  Bat  such 
dividends  and  railway  stock  not  being  separate  property  will  ^o  to 
her  next-of-kin  (lb.) 

It  may  be  here  mentioned  that  for  the  purposes  of  the  Married 
Women's  Property  Act,  1882,  the  legal  personal  representative  of 
any  married  woman  shall  in  respect  of  her  separate  estate  have  the 
same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction 
as  she  would  be  if  she  were  living.     (Sect.  23.) 

[In  all  proceedings  in  equity,  in  relation  to  the  wife's  separate  es- 
tate, the  husband  ought  to  be  made  a  defendant,  especially  if  any 
of  his  acts  are  in  question:  Clarkson  v.  T>e  Peyster,  3  Paige,  336; 
Stuart  V.  Kissam,  2  Barb.  493;  Wilson  v.  Wilson,  6  Ired.  Eq. 
236.] 

Although  ordinarily  the  husband  is  liable  for  the  funeral  expenses 
of  the  wife,  even  if  she  have  separate  estate  (Bertie  v.  Lord  Chester- 
field, 9  Mod.  31),  she  may  by  a  charge  in  her  will  relieve  her  hus- 
band out  of  the  separate  estate,  and,  in  effect,  make  a  present  to  him 
of  what  her  funeralexpenses  would  have  cost  him:  Willeter  v.  Dobie, 
2  K.  &  J.  647,  649;  see  Gregory  v.  Lockyer,  6  Madd.  90;  Jenkins  v. 
Tucker,  1  H.  Black.  90. 

[If  a  wife  dies  while  her  husband  is  out  of  the  country  and  does 
not,  nor  cannot  bury  her,  any  person  in  whose  custody  the  dead  body 
may  be,  or  any  other  person,  may  give  it  decent  burial  according  to 
the  estate  and  condition  of  the  deceased,  and  enforce  payment  of  the 
person  who  is  primarily  obligated,  as  in  this  case,  the  husband: 
Steger  v.  Frizzell,  2  Tenn.  Ch.  369;  Clayton  v.  Somers,  12  C.  E. 
Green,  230;  Samuel  v.  Thomas,  51  Wis.  549;  Meyer  v.  Cole,  12 
Johns.  349;  Tugwell  v.  Heymen,  3  Camp.  298;  Luscomb^;.  Ballard, 
5  Gray,  403;  Hapgood  v.  Houghton,  10  Pick.  154.] 

Devolution  of  separate  estate  undisposed  of  by  married  woman.  ] — 
The  undisposed  of  separate  personal  estate  of  a  feme  covert  (unaf- 
fected by  legislation)  not  required  to  meet  her  debts  and 
engagements  unless  settled  {Re  *  RosenthaVs  Settlement,  6  [  *596  ] 
W.  R.  (V.-C.  W.)  139),  belonged  to  her  husband  jure 
mciriti,  if  in  possession.  See  Molony  v.  Kennedy,  10  Sim.  254,  where 
Sir  L.  Shadwell,  V.-C,  held  that  cash  and  bank  notes  arising  from 
property  settled  to  the  separate  use  of  a  married  woman  belonged 
on  her  death  to  her  husband  in  his  marital  right:  Johnstone  v.  Lumb, 
15  Sim.  308;  Tugman  v.  Hopkins,  4  Man.  &  Gr.  389;  Drury  v.  Scott, 
4  Y.  &  C.  264;  Bird  v.  Peagram,  13  C.  B.  639;  Askew  v.  Rooth,  17 
L   R.  Eq.  426. 

[If  a  wife  dies  without  disposing  of  her  separate  estate,  the  hus- 
band will  take  her  equitable  personal  estate,  in  the  same  manner  as 
he  takes  her  legal  personal  estate:  See  Brown -y.  Alden,  14  B.  Mon. 
141;  Rogers  v.  White,  1  Sneed,  60;  Brown  v.  Brown,  6  Humph.  127; 
McKennan  v.  Phillips,  6  Wharton,  576.] 

So  the  husband,  jure  mariti,  became  entitled  on  the  death  of  his 
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wife  to  her  equitable  interest  in  chattels  settled  to  her  separate  use: 
Archer  v.  Lavender^  9  I.  R.  Eq.  220, 

And  choses  in  action,  as  monies  in  the  funds,  settled  to  the  sepa- 
rate use  of  a  married  woman  on  her  death,  belonged  to  her  husband 
on  taking  out  administration  to  her:  Proudley  v.  Fielder,  2  My.  & 
K.  57;  Musters  v.  Wright,  2  De  G.  &  Sm.  777,  subject,  as  before 
mentioned,  to  her  ante-nuptial  liabilities  and  debts,  ante,  p.  594 

Where  however  a  married  woman,  living  separate  fi'om  her  hus- 
band, after  obtaining,  a  protection  order  dies  intestate,  her  property- 
will  go  as  if  her  husband  were  then  dead.  And  in  a  recent  c^se, 
where  a  woman  in  that  position  left  a  minor  son  her  surviving,  the 
Court  made  a  grant  of  administration  of  her  effects  to  a  guardian 
elected  by  the  son  for  his  use  and  benefit  without  citing  the  father, 
the  guardian  however  finding  justifying  securities  to  meet  the  con- 
tingency of  the  son  dying  during  his  minority,  in  which  event  the 
father  would  become  entitled  to  the  property:  In  the  Goods  of  Steph- 
enson, 1  L.  K  P.  &  D.  287. 

The  question  has  been  raised,  whether,  in  the  case  of  a  husband 
married  after  1882,  or  of  a  husband  married  before  1883  in  respect 
of  property  of  his  wife  acquired  after  1882,  he  will,  in  the  absence 
of  any  disposition  of  his  wife  by  will  or  act  inter  vivos,  become  abso- 
lutely entitled  in  his  marital  right  to  his  wife's  personal  estate  on 
taking  out  letters  of  administration.  It  has  been  laid  down  recently 
in  a  work  of  considerable  authority  that  inasmuch  as  the  wife  now 
takes  as  a  feme  sole  and  is  a  separate  individual,  the  husband  takes 
nothing  in  his  marital  right  during  the  coverture,  and  that  it  seems 
impossible  to  say  that  he  can  have  any  marital  right  after  the  cover- 
ture is  ended.  See  Conveyancing  and  Married  Women's  Property 
Act,  3rd  Ed.,  p.  8,  by  Messrs.  Wolstenholme  and  Turner,  in  refer- 
ring to  In  the  Goods  of  Worman.^  1  Swab.  &  T.  513,  In  the  Goods  of 
Stephenson,  1  L.  R.  P.  &  D.  287,  in  whichit  was  held  upon  the  con- 
struction of  20  &  21  Vict.  C.  85,  s.  2,  that  under  a  protecting  order, 
the  earnings  and  property  of  a  married  woman  should  be- 
[  *  597]  long  to  her  "  as  if  she  *were  a  feme  sole  "  went,  as  against 
the  surviving  husband,  to  the  next  of  kin  who  were  entitled 
to  letters  of  administration  limited  to  property  acquired  after  deser- 
tion. 

Whether  those  cases  were  rightly  decided,  upon  the  construction 
of  the  act  to  which  they  were  applicable,  is  it  seems  not  doubtful,  but 
it  is  submitted  that  the  marital  right  of  the  husband  to  the  personal 
property  of  his  wife,  under  the  Married  Women's  Property  Act, 
1882,  will  only  be  affected  so  far  as  it  is  necessary  to  give  her  a 
separate  use  during  her  life  and  a  power  in  all  cases  to  dispose 
thereof  by  will  or  act  inter  vivos,  and  that  subject  thereto  it  belongs 
to  the  husband  either  by  survivorship  or  upon  taking  but  adminis- 
tration to  her. 

The  liability  of  the  husband  as  administrator  to  the  ante-nuptial 
debts  of  his  wife,  is  not  affected  by  the  Married  Women's  Property 
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Acts,  1870  and  1874,  and  by  the  Married  Women's  Property  Act, 
1882,  the  legal  personal  representative  of  a  married  woman  is  ex- 
pressly rendered  liable  as  she  herself  was.  (Sect.  23;  see  ante,  p. 
595.) 

The  undisposed  of  real  estate  of  a  married  woman  settled  to  her 
separate  use  of  which  she  is  seised  in  fee  descends  to  her  heir,  sub- 
ject, however,  to  the  right  of  her  husband  as  tenant  by  the  curtesy 
(Roberts  v.  Dixwell,  1  Atk.  607;  and  see  Pitt  v.  Jackson,  2  Bro.  C. 
C.  51;  Morgan  v.  Morgan,  5  Madd.  408.  Follett  v.  Tyrer,' 14:  Sim. 
125;  Harris  v.  Mott,  14  Beav.  169;  Appleto7i  v.  Rowley,  8  L.  K.  Eq. 
139,  overruling  on  this  point,  Hearle  v.  Greenbank,  3  Atk.  715,  and 
Moore  v.  Webster,  3  L.  R.  Eq.  267),  and  an  estate  tail  of  the  wife 
subject  also  to  the  husband's  tenancy  by  the  curtesy  will  descend 
to  the  heir  in  tail:  Cooper  v.  Macdonald,  7  Ch.  D.  288. 

If  however  the  wife  disposes  of  an  estate  in  fee  settled  to  her 
separate  use,  either  by  deed  or  will,  the  husband's  estate  by  the 
curtesy  will  be  thereby  defeated:  Cooper  v.  Macdonald,  7  Ch.  D. 
288. 

It  appears  to  be  the  opinion  of  two  learned  authors  that  the  mari- 
tal right  of  the  husband  to  curtesy  of  real  estate,  being  the  separate 
property  of  the  wife,  is  affected  by  the  Married  Women's  Property 
Act,  1882,  upon  the  ground  that  the  wife  under  that  Act  takes  "  as 
a  feme  sole  and  is  a  separate  individual,"  and  that  •'  if  the  estate 
by  the  curtesy  still  exists  it  is  wholly  changed  in  its  nature;"  [Al- 
though a  husband  has  a  right  to  curtesy,  or  a  life  estate  in  his  wife's 
real  estate,  yet  he  cannot  convey  the  estate  or  interest  during  her 
life,  without  her  consent,  so  as  to  give  possession  to  the  purchaser, 
nor  can  his  creditors  seize  it  on  execution,  nor  can  he  in  any  way 
encumber  it:  Coleman  v.  Satterfield,  2  Head.  259;  Jenny  v.  Grey, 
5  Ohio,  45;  Selph  v.  Rowland,  23  Miss.  264;  Washburn  v.  Burns,  34 
N.  J.  18;  Briggs  v.  Titus,  7  R.  I.  441;  Pell  v.  Cole,  2  Met.  (Ky.) 
252.]  see  the  Conveyancing  Acts  and  Married  Women's  Property 
Act,  1882,  3rd  Ed.,  by  Wolstenholme  and  Turner,  pp.  8,  9.  It  is, 
however,  suggtsted,  that  it  could  never  have  been  the  intention  of 
the  legislature  by  mere  implication  or  otherwise  than  by  clear  and 
express  words,  to  abolish  the  estate  by  curtesy  which  the  husband 
has  been  held  entitled  to  out  of  real  property  settled  to 
*  her  separate  use.  Nor,  it  is  submitted,  is  the  estate  in  [**  598  ] 
any  way  changed  from  what  it  was  before  the  passing  of 
the  Act  of  1882,  and  which  is  so  well  described  by  Sir  G.  Jessel,  M. 
R.,  in  Cooper  v.  Macdonald,  7  Ch.  D.  296.  The  separate  use  of  a 
married  woman  attached  to  real  property,  before,  or  her  holding  it 
as  a  feme  sole  after,  the  Act  of  1882,  in  effect  appear  to  be  converti- 
ble terms — and  may  have  full  effect  giyen  to  them  by  allowing  the 
wife  to  enjoy  it  during  her  life,  or  to  dispose  of  it  by  will  or  act  inter 
vivos,  but  there  is  no  reason  why  upon  the  construction  of  the  Act, 
when  she  dies  without  making  any  disposition  thereof,  her  hus- 
band's marital  right  as  tenant  by  the  curtesy  should  be  effected  any 
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further  than  it  was  held  to  be  so  in  cases  where  the  separate  use  was 
attached  to  the  wife's  real  estate  before  the  passing  of  the  Married 
Women's  Property  Act  of  1882.  And  with  regard  to  the  nature  of 
the  estate  being  changed,  it  seems  that  there  can  be  no  objection 
to  it  on  the  ground  of  noveltv,  as  it  is  precisely  the  same  as  that 
to  which  Sir  G.  Jessel,  M.R.,  in  Cooper  v.  Macdonald,  7  Ch.  D.  296, 
saw  no  objection;  see  also,  In  re  Jakeman's  Trusts,  23  Ch.  D.  344; 
Settled  Land  Act,  1884,  s.  8. 

Lands  also  purchased  by  a  married  woman  out  of  the  savings  of 
her  separate  estate  will,  upon  her  death  without  having  disposed  of 
the  same,  descend  upon  her  heir-at-law  or  customary  heir  accord- 
ing to  the  tenure  of  the  lands  respectivelv :  Stewart  v.  Blakeway,  6 
L.  E.  Eq.  479,  4  L.  K  Ch.  App.  603. 

8.  Savings  and  arrears  of  separate  estate.] — It  may  here  be  no- 
ticed, that  savings  of  a  married  woman  arising  from  the  income  of 
property  settled  to  her  separate  use,  are  primd  facie  her  separate 
property,  and  she  has  the  same  power  over  them  as  over  property 
settled  to  her  separate  use:  {Gore  v.  Knight,  2  Vern.  535;  Gold  v. 
Rutland,  1  Eq.  Ca.  Ab.  346,  pi.  18;  Fettiplace  v.  Gorges,  1  Ves.  jun. 
46 ;  3  Bro.  C.  C.  8 ;  Cecil  v.  Juxon,  1  Atk.  278 ;  Muggeridge  v.  Stan- 
ton, 1  De  G.  F.  &  Jo.  107;  Askew  v.  Rooth,  17  L.  R  Eq.  426;  Fitz- 
gihhon  v.  Pike,  6  L.  R.  Ir.  487. )  [The  savings  and  accumulations 
by  a  married  woman  out  of  her  separate .  estate  are  governed  by 
the  same  rules  as  the  separate  estate:  Rush  v.  Vought,  55  Pa.  St. 
437;  Miller  v.  Williams,  5  Md.  226;  Young  v.  Jones,  9  Humph.  551; 
Gentry  v.  McReynolds,  12  Mo.  533;  Hoot  v.  Sorrell,  11  Ala.  386; 
Kee  V.  Yasser,  2  Ired.  Eq.  553.] 

And  the  savings  arising  from  her  separate  property  will  be  liable 
for  her  contracts  in  the  same  manner  as  property  settled  to  her  sep- 
arate use.  Thus,  in  Butler  v.  Cumpston,  7  L.  R.  Eq.  16,  one  of  two 
trustees  of  a  marriage  settlement,  under  which  the  wife  took  a  sep- 
arate estate  for  life,  without  power  of  anticipation,  having  shares  in 
a  bank  vested  in  him  upon  the  trusts  of  the  settlement,  obtained  an 
allotment  of  new  shares  at  the  request  of  the  wife,  and  upon  the 
faith  of  her  representations  that  the  purchase  money  should  be  paid 
out  of  certain  savings  of  her  separate  estate.  It  was  held 
[*  599]  by  Sir  R.  *  Malins,  Y.-C,  that  the  savings  of  the  wife's 
separate  estate  were  liable  to  indemnify  the  trustee  against 
all  calls  and  liabilities  incurred  on  her  behalf  in  respect  of  the 
shares. 

The  savings  arising  from  property  in  the  hands  of  trustees,  set- 
tled to  the  separate  use  of  a  married  woman  without  power  of  an- 
ticipation, will  not,  it  seems,  be  liable  to  the  restraint  against  an- 
ticipation, if  she  simply  transferred  such  savings  to  the  trustees 
without  showing  any  intention  that  such  savings  were  to  be  held 
upon  the  same  trusts  as  the  funds  from  which  they  were  derived: 
Butler  V.  Cumpston,  7  L.  R.  Eq.  16. 
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So  if  a  married  woman  lays  out  the  savings  of  goods  settled  to 
her  separate  use  in  the  purchase  of  property  it  will  prima  facie  be- 
long to  her  to  her  separate  use:  Fitzgibbon  \.  Pike,  6  L.  R.  Ir.  487. 

It  has  been  held  that  where  a  husband  living  separate  from  his 
wife  remits  money  to  her  for  her  support  and  maintenance,  on  sepa- 
ration, it  will  be  considered  as  her  separate  estate,  and  the  husband 
cannot  in  equity  file  a  bill  against  his  wife,  to  recover  the  savings: 
Brooke  v.  Brooke,  25  Beav,  342;  and  see  Messenger  v.  Clarke,  5 
Exch.  388. 

Savings,  however,  of  the  wife  out  of  money  given  to  her  by  her 
husband  for  household  purposes,  dress,  or  the  like,  and  applied  by 
her  in  making  investments  in  her  own  name  will  belong  to  her  hus- 
band: Barrack  v.  M^Culloch,  3  K.  &  J.  114;  Mews  v.  Mews,  15 
Beav.  529. 

But  it  has  been  held  that  the  savings  out  of  an  allowance  paid  to 
the  wife  of  a  lunatic  living  apart  from  her  husband  for  her  sepa- 
rate maintenance,  under  an  order  in  lunacy,  are  her  separate  pro- 
perty, although  the  order  does  not  expressly  state  that  the  allow- 
ance is  for  her  separate  use:  In  the  Goods  of  Tharp,  3  P.  D.  76. 

So  likewise  the  investments  of  a  married  woman,  as  for  instance 
in  lands  or  houses  made  out  of  the  savings  of  her  separate  estate 
(Steward  v.  Blakeway,  6  L.  R.  Eq.  479;  4  L.  R  Ch.  App.  603),  or 
out  of  her  earnings  ( Weldon  v.  De  Bathe,  W.  N.  27  Dec.  1884,  p. 
250),  will  belong  to  her  to  her  separate  use. 

Arrears  of  separate  estate  in  the  hands  of  trustees  due  at  the  time 
of  a  second  marriage,  will  be  considered  as  retaining  their  original 
character' (As/iYoji  v.  M^Dougall,  5  Beav.  56);  but  not,  it  seems, 
where  the  trustees  have  discharged  themselves  of  the  trust  by  pay- 
ing them  to  the  lady,  or  her  order,  or  by  her  direction,  during  her 
widowhood,  for  then  such  arrears  cease  to  be  separate  property, 
and,  upon  a  second  marriage,  her  husband  previous  to  the  Married 
Women's  Property  Act,  1882,  would  become  entitled  thereto:  Spicer 
V.  Dawson,  5  W.  R.,  M.  R.,  481. 

*  9.  Aid  afforded  by  Equity  to  protect  and  recover  sepa-  [  *  600  ] 
rate  property  of  a  maiiried  woman.'] — Where  property  was 
settled  to  the  separate  use  of  a  married  woman,  she  would  be  pro- 
tected in  the  enjoyment  of  it  by  Courts  of  equity;  [See  Perry  on 
Trusts,  Sec.  665;  Lewin  on  Trusts,  550;  Church  v.  Jacques,  3 
Johns.  Ch.  77;  Naglee  v.  Ingersoll,  7  Barr.  204.]  and  her  husband, 
would,  if  necessary,  be  restrained  by  injunction  from  interfering 
with  it.  Thus,  in  Green  v.  Greefi,  5  Hare,  400  (n.),  a  wife,  upon  a 
bill  filed  by  her  against  her  husband,  obtained  an  injunction,  re- 
straining him  from  taking  proceedings  to  recover  or  receive  the 
rents  and  profits  of  the  trust  property  (leaseholds),  or  otherwise  in- 
termeddling or  interfering  with  the  trust  estates,  furniture,  and 
effects,  and  from  continuing  in  possession  of  a  certain  house  in 
which  the  husband  and  wife  bad  resided.     Upon  a  motion  by  the 
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husband  to  dissolve  the  injunction,  it  was  argued  on  his  behalf,  that 
the  injunction  restraining  him  from  continuing  in  possession  of  the 
house  in  which  the  wife  resided,  and  from  interfering  with  the  fur- 
niture, operated  as  a  divorce  a  mensa  et  thoro,  Sir  L.  Shadivell,  V.- 
C,  however,  refused  the  motion,  with  costs,  observing,  that  "if  the 
injunction  had  the  eftect  attributed  to  it, — a  question  which  he  could 
not  determine, — the  husband  would  not  be  without  his  remedy  in 
the  Ecclesiastical  Court."  See  also  Taylor  v.  Meads,  34  L.  J.  (Ch.) 
203;  Allen  v.  Walker,  5  L.  R.  Ex.  187,  190;  Wood\.  Wood,  19  W. 
R.  1049. 

And  the  protection  of  the  Court  will  be  equally  granted  where 
the  property  is  settled  under  a  trust  for  sale,  and  the  proceeds  are 
to  be  invested,  and  the  dividends  paid  to  the  wife  for  her  life  for 
her  separate  use:  Symonds  v.  Hallett,  24  Ch.  D.  346,  350. 

But  although  it  is  clear  that  the  Court  can  interfere  to  protect 
property,  as  for  instance  a  house  in  which  a  married  woman  resides 
settled  to  her  separate  use,  against  the  interference  of  her  husband, 
if  he  wishes  to  deal  with  it  as  his  property,  and  to  deprive  the  wife 
of  her  property  therein:  see  Symonds  v.  Hallett,  24  Ch.  D.  351.  It 
is  however  a  matter  of  some  doubt  whether  she  is  entitled  to  ex- 
clude her  husband  from  such  place,  and  from  exercising  his  right 
as  a  husband  when  he  is  not  seeking  to  interfere  with  her  proprie- 
tary rights:  see  Symonds  y.  Hallett,  24  Ch.  D.  351,  where  under 
special  circumstaDces  an  interim  injunction  until  the  hearing  was 
supported  by  the  Court  of  Appeal,  as  it  appeared  from  the  hus- 
band's affidavit  that  he  did  not  desire  to  use  or  enter  into  the  house 
as  a  husband  to  enjoy  the  society  of  his  wife,  or  to  consof t  with  her 
as  his  wife,  but  he  complained  of  not  being  allowed  the  proprietary 
use  of  the  house  at  a  time  when  a  divorce  suit  was  pending  between 
them,  in  which  he  was  charged  with  adultery  and  cruelty. 
[*601  ]  Upon  the  same  principle  the  *  creditors  of  the  husband 
will  be  restrained  fi*om  interfering  with  the  separate  pro- 
perty of  the  wife.  See  Newlands  v.  Paynter,  4  My.  &  Cr.  408,  there 
a  married  woman  being  entitled  under  a  will  to  leaseholds  and  fur- 
niture to  her  separate  use  without  the  intervention  of  a  trustee, 
they  were  seized  in  execution  by  a  judgment  creditor  of  her  hus- 
band, Lord  Cottenham,  however,  restrained  the  sale  of  them  by  the 
sheriff,  and  there  being  a  dispute  as  to  whether  the  whole  of  the 
property  passed  by  will,  and  as  to  whether  part  of  the  property  had 
not  been  purchased  by  the  wife  out  of  the  savings  of  her  separate 
estate  (in  which  case  it  would  be  equally  entitled  to  protection),  his 
Lordship  directed  inquiries  to  ascertain  the  facts. 

Courts  of  law,  however,  even  before  the  Supreme  Court  of  Judi- 
cature Act,  1873,  came  into  operation,  took  notice  of  the  separate 
use  of  a  married  woman  (see  pp.  602,  603),  and  now  the  restraint  of 
of  any  cause  by  injunction  is  thereby  prohibited.  See  sect.  24,  sub- 
sect.  5. 

Where  a  married  woman  to  whom  a  sum  of  money  was  payable 
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for  her  separate  use,  received  a  cheque  from  the  Accountant  Gen- 
eral, and  handed  it  over  to  her  solicitor,  who  accompanied  her;  the 
solicitor  was,  on  motion,  ordered  by  Sir  John  Romilly,  M.  R,  to  pay 
the  balance  to  his  client;  and  it  was  held  that  the  onus  being  upon 
the  solicitor  to  show  cause  for  not  paying  it  at  once,  he  could  not 
set  up  a  voluntary  agreement  to  pay  a  debt  due  to  him  from  her 
husband  out  of  it.  "An  arrangement,"  said  his  Honor,  "of  this  sort 
would  not  be  of  the  slightest  avail.  It  is  an  agreement  with  a 
married  woman  who  was  entitled  to  receive  a  sum  of  money  for  her 
separate  use,  without  any  professional  advice  except  her  personal 
solicitor,  and  without  any  consideration  whatever,  to  pay  debts  due 
from  her  husband,  in  respect  of  which  she  was  under  no  species  of 
liability;  and  it  is  clear  to  me,  that  the  arrangement  cannot  afford 
a  sufficient  reason  why  her  solicitor  should  not  pay  over  a  sum 
ordered  to  be  paid  to  her  separate  use,  ard  which  he,  accompanying 
her  to  the  Accountant-General's  office,  received  as  her  solicitor  for 
that  purpose:"     Maivhood  v.  Milbanke,  15*Beav.  36. 

But  where  a  husband  had  exercised  his  legal  right  by  assigning 
to  a  purchaser  for  value  without  notice,  his  wife's  separate  pro- 
perty, she  had  no  remedy  against  the  purchaser.  Thus  in  Dawson 
V.  Prince^  2  De  G.  &  Jo.  41,  a  bill  of  exchange  payable  to  the  order 
of  CD.,  a  married  woman,  was  remitted  to  her  in  respect  of  her 
separate  estate.  Her  husband  got  possession  of  it  without  her 
knowledge,  forged  her  name  on  the  back,  then  endorsed 
his  own  7iame,  and  gave  the  bill  to  P.  to  get  it  *  discounted,  [  *  602  ] 
stating  that  she  had  indorsed  it.  P.  got  it  discounted,  and 
in  order  so  to  do  was  obliged  himself  to  endorse  it.  He  then  paid 
the  proceeds  to  the  hasband.  The  acceptor,  in  consequence  of  a 
notice  from  C  D.,  refused  to  pay  the  holder,  who  thereupon  had 
recourse  to  P.  P.  paid  the  holder.  A  suit  having  been  instituted 
by  C.  D.  to  establish  her  title  to  the  bill,  and  to  restrain  P.  from 
suing  the  acceptor  at  law:  it  was  held,  by  the  Lords  Justices  of  the 
Court  of  Appeal,  reversing  the  decision  of  Sir  John  Romilly,  M.  R. 
(5  W.  R.  813),  that  P.  was  to  be  treated  as  a  purchaser  of  the  bill 
for  value,  and  also  that  assuming  P.  to  have  notice  that  the  bill  was 
drawn  in  respect  of  C.  D.'s  separate  estate,  yet  as  there  was  noth- 
ing to  excite  suspicion  of  the  forgery,  he  was  justified  in  relying  on 
the  husband's  statement  that  the  bill  had  been  indorsed  by  her,  and 
was  not  bound  to  inquire  further  as  to  the  genuineness  of  her  sig- 
nature, and  that  there  was  Iherefore  no  equity  to  restrain  him  from 
the  assertion  of  the  legal  right  which  he  acquired  by  the  husband's 
indorsement. 

It  seems  that  a  married  woman  could  not  sue  alone  in  equity  for  an 
injunction  to  restrain  a  mere  personal  nuisance,  although  she  al- 
leged that  the  value  of  property  to  which  she  was  entitled  to  her 
separate  use  was  thereby  depreciated  in  value  ;  for  if  the  nuisance 
were  merely  personal,  then  it  was  doubtful  whether  the  wife  alone, 
or  by  her  next  friend,  could  sue  without  the  husband,  and  injury  to 
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her  property  was  not  of  itself  a  nuisance:  White  v.  Cohen,  1  Drew. 
312. 

Where  lands  settled  in  trust  for  the  separate  use  of  a  married 
woman  for  life  without  power  of  anticipation,  and  after  her  death  in 
trust  for  sale,  were  in  her  lifetime  ordered  to  be  sold  under  the 
Leases  and  Sales  of  Settled  Estates  Act,  the  proceeds  of  the  sale 
were  ordered  to  be  paid  to  the  trustees  of  the  settlement,  to  be  held 
upon  the  trusts  declared  of  the  purchase  money  by  the  settlement : 
In  re  Morgan's  Settled  Estates,  9  L.  R.  Eq.  587. 

When  a  v»dfe  assigned  her  separate  property  to  secure  the  debt  of 
her  husband,  she  was  held  entitled  as  between  herself  and  her  hus- 
band, and  his  assignee  under  the  Insolvent  Debtor's  Act,  to  have 
his  property  comprised  in  the  same  security  first  applied  in  payment 
of  the  debt  :  Aguilar  v.  Aguilar,  5  Madd.  414. 

Even  before  the  passing  of  the  Supreme  Court  of  Judicature  Act, 
1873,  Courts  of  law  of  recognised  transactions  between  husband  and 
wife  relative  to  the  separate  estate  of  the  latter,  and  it  was  held  by 
the  Court  of  Queen's  Bench,  that  a  husband  and  wife  could  jointly 
maintain  an  action  against  a  party  who  had  received  a  sum 
[  *  603]  of  money  at  the  request  of  the  husband  *  and  wife,  for 
the  purpose  of  appropriating  it  to  the  separate  use  of  the 
wife:  Jones  v.  Cuthberfson,  7  L.  K  Q.  B.  218  ;  8  L.  R.  Q.  B.  (Ex. 
Ch.)  504;  Fleet  v.  Perrins,  3  L.  R.  Q.  B.  536;  4  L.  R.  Q.  B.  500. 

So  likewise  it  was  held  at  common  law,  upon  equitable  pleas, 
that  a  husband,  although  having  the  legal  estate,  was  not  able  to'main- 
tain  an  action  for  trespass,  wrongful  conversion,  or  assault  in  respect 
of  acts  done  with  regard  to  land  by  the  equitable  lessee  of  his  wife, 
who  was  entitled  to  it  for  her  separate  use:  Allen  v.  Walker,  5  L. 
R.  Exch.  187. 

So  in  a  recent  case  at  common  law,  furniture  had  been  settled 
upon  a  married  woman  to  her  separate  use,  and  with  money,  also 
her  separate  property,  she  from  time  to  time  renewed  such  as  wore 
out.  The  whole  were  seized  by  the  sheriff  for  a  debt  of  her  hus- 
band. It  was  held  by  the  Court  of  Common  Pleas  that  as  a  Court 
of  equity  would,  under  the  circumstances,  have  restrained  the  sheriff 
from  selling  the  accretions  as  well  as  the  original  furniture,  a  Court 
of  law,  upon  an  interpleader  summons,  must  take  notice  of  the 
equitable  claim  of  the  wife's  trustee,  and  direct  the  sheriff  to  with- 
draw: Duncan  v.  Cashin,  10  L.  R.  C.  P.  554. 

Under  the  Divorce  Act  (20  &  21  Vict.  c.  85)  a  married  woman 
judicially  separated  from  her  husband,  or  having  a  protecting  order, 
was  enabled  to  sue  and  be  sued  as  a  feme  sole,  without  a  next  friend. 
(Sects.  21,  26.) 

Under  the  Married  Women's  Property  Act,  1870,  s.  11,  "A  married 
woman  may  maintain  an  action  in  her  own  name  for  the  recovery 
of  any  wages,  earnings,  money  and  property  by  this  Act  declared 
to  be  her  separate  property,  or  of  any  property  belonging  to  her 
before  marriage,  and  which  her  husband  shall,  by  writing  under 
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his  hand,  have  agreed  with  her  shall  belong  to  her  after  marriage 
as  her  separate  property,  and  she  shall  have,  in  her  own  name,  the 
same  remedies,  both  civil  and  criminal,  against  all  persons  whom- 
soever, for  the  protection  and  security  of  such  wages,  earnings, 
money,  and  property,  and  of  any  chattels  or  other  property  purchased 
or  obtained  by  means  thereof  for  her  own  use,  as  if  such  wages, 
earnings,  money,  chattels,  and  property  belonged  to  her  as  an  un- 
married woman;  and  in  any  indictment  or  other  proceeding  it  shall 
be  sufficient  to  allege  such  wages,  earnings,  money,  chattels,  and 
property  to  be  her  property."  See  Summers  v.  The  City  Bank,  9, 
L.  R.  C.  P.  580.  It  was  not  under  sect.  11  necessary  that  she 
should  in  an  action  respecting  the  property  therein  mentioned,  have 
a  next  friend,  or  join  her  husband  or  her  trustees  as  parties. 

It  seems,  however,  that  with  respect  to  any  other  sepa-    • 
rate  *  property  not  comprehended  within  that  section,  she  [  *  604  ] 
must  still   have  commenced  an  action  through  her  next 
friend. 

The  Act  of  1870  did  not,  however,  give  any  one  power  to  sue  a 
married  woman  separately  in  respect  of  her  separate  property,  so 
that  it  still  remained  necessary  under  that  Act  in  such  cases  to  join 
the  husband  in  order  to  charge  her  separate  property:  London  and 
Provincial  Bank  v.  Bogle,!  Ch.  D.  773;  Ativood  v.  Chichester,  3  Q. 
B.  D.  722;  Hancocks  v.  Lablache,  3  C.  P.  D.  197;  sed  vide  Wil- 
liam V.  Mercier,  9  Q.  B.  D.  337,  339. 

And  where  the  husband  was  only  a  formal  party,  he  was  allowed 
his  costs:  Wright  v.  Chard,  4  Drew.  702;  Kevan  v.  Crawford,  6 
Ch.  D.  29;  sed  vide  Re  Osborne,  W.  N.  1878,  p.  179. 

It  has  been  held  that  "  stock  in  trade  "  of  a  married  woman  carried 
on  separately  from  her  husband,  will  be  protected  from  his  creditors 
as  coming  within  the  meaning  of  earnings  in  the  11th  section.  See 
Ashworth  v.  Outrani,  5  Ch.  D.  923;  Lovell  v.  Newton,  4  C.  P.  D.  7. 

It  has  also  been  held  that  the  husband  of  a  married  woman  must 
be  joined  with  her  as  a  defendant  in  an  action  to  charge  wages  and 
earnings,  which  are  under  the  11th  section  her  separate  property: 
Hancocks  v.  Lablache,  3  C.  P.  D.  197. 

The  right  and  liability  to  sue  and  be  sued  under  the  Acts  of  1870 
and  1874,  are  preserved  by  the  Married  Women's  Property  Act  of 
1882  in  respect  of  matters  before  that  Act,  see  sect.  22. 

It  is  also  enacted  by  the  Married  Women's  Property  Act,  1882, 
that,  "Every  woman,  whether  married  before  or  after  this  Act, 
shall  have  in  her  own  name  against  all  persons  whomsoever,  includ- 
ing her  husband,  the  same  civil  remedies,  and  also  (subject,  as  re- 
gards her  husband,  to  the  proviso  hereinafter  contained)  the  same 
remedies  and  redress  by  way  of  criminal  proceedings,  for  the 
protection  and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  fe7ne  sole,  but,  except  as  aforesaid, 
no  husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.  In 
any  indictment  or  other  proceeding  under  this  section  it  shall  be 
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sufficient  to  allege  sucli  property  to  be  her  property;  and  in  any 
proceeding  under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of  law  to 
the  contrary  notwithstanding:  Provided  always,  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  Act  while  they  are  living  together,  as  to  or  concern- 
ing any  property  claimed  by  her,  nor  while  they  are  living  apart,  as 

to  or  concerning  any  act  done  by  the  husband  while  they 
[  *  605  ]  were  living  together,  *  concerning  property  claimed  by  the 

wife,  unless  such  property  shall  have  been  wrongfully 
taken  by  the  husband  when  leaving  or  deserting,  or  about  to  leave 
or  desert,  his  wife."  (Sect.  12.) 

Moreover,  as  a  house  bought  with  the  earnings  of  a  married 
woman,*  and  in  her  sole  occupation,  is  her  separate  property,  it  has 
been  held  in  a  very  recent  case  by  the  Court  of  Appeal,  (reversing 
the  decision  of  the  Queen's  Bench  Division),  that  under  the  Mar- 
ried Women's  Property  Acts,  1870  and  1883,  she  alone  could  sue  a 
person  for  trespass  in  having  entered  such  house  against  her  will, 
although  he  did  so  with  the  authority  of  her  husband,  for  the  pur- 
pose of  examining  her  as  to  her  sanity,  and  though  he  did  not  do 
any  injury  to  her  house  ( Weldon  v.  De  Bathe,  W.  N.  27  Dec.  1884, 
p.  250):  it  was  not,  however,  decided  whether  the  husband  had  a 
right  himself  to  enter  into  the  house  under  such  circumstances:  lb. 

10.  As  to  restraint  upon  anticipation  or  alienation.^ — When  once 
it  was  established  that  the  separate  property  of  a  married  woman 
must  be  so  far  enjoyed  by  her  as  a  feme  sole,  as  to  bring  with  it 
all  the  incidents  of  property,  and  that  she  might  therefore  dispose 
of  it  as  a  feme  sole,  it  was  found  that,  to  secure  her  the  desired 
protection  against  the  influence  and  control  of  her  husband,  which, 
if  exercised,  would  in  all  probability  be  destructive  of  her  estate,  it 
was  necessary  to  insert  in  settlements  and  wills  a  clause  restraining 
the  wife  from  anticipating  or  alienating  her  separate  property.  This 
clause  was  first  inserted  in  Miss  Watson's  settlement,  by  the  advice 
of  Lord  ThurloWj  who  was  a  trustee  (Pybus  v.  Smith,  3  Bro.  C.  C. 
347;  Parkes  v.  White,  11  Ves.  221;  Jackson  v.  Hohhouse.  2  Mer. 
487;  and  see  the  remarks  of  Lord  Cottenham  in  Renniesw.  Ritchie, 
12  C.  &  F.  234);  and  it  is  valid,  when  annexed  to  a  gift  to  a  mar- 
ried woman  for  her  separate  use,  whether  the  subject  of  the  gift  be 
real  or  personal  estate,  or  whether  it  be  in  fee  or  for  life  only; 
Baggett  v.  Meux,  1  Coll.  138;  1  Ph.  627;  Re  Sykes'  Trusts,  2  J.  & 
H.  415.  [Eestraint  upon  alienation  is  a  violation  of  the  ordinary 
rules  of  property,  the  general  rule  being  that  the  power  of  aliena- 
tion is  a  necessary  and  inseparable  incident  to  the  ownership  which 
cannot  be  taken  away  by  any  stipulation  in  the  grant:  See  Bisp- 
ham's  Eq.  Sec.  104.] 

Where,  however,  a  woman  is  seised  of  an  equitable  estate  tail  to 
her  separate  use,  a  clause  restraining  her  alienation  of  the  rents 
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during  her  life,  will  not  prevent  her  from  barring  the  entail  and 
acquiring  the  fee  under  the  Fines  and  Recoveries  Act:  Cooper  y. 
Macdonald,  7  Ch.  D.  288. 

And  where  there  is  a  clause  simply  restraining  a  married  woman 
from  anticipating  a  sum  of  stock  bequeathed  to  her,  the  clause 
against  anticipation  will  prevent  her  from  alienating  the  stock  dur- 
ing coverture,  consequently  she  cannot  if  the  fund  be  in  Court  call 
for  a  transfer  of  it  to  herself:  In  re  Ellis'' s  Trust,  17  L.  R. 
Eq.  *  409;  In  re  Benton,  Smith  v.  Smith,  19  Ch.  D.  277.  [  *  606  ] 

It  seems,  however,  that  if  there  is  a  clear  intention  that 
a  married  woman  shall  have  a  capital  fund,  when  it  falls  into  pos- 
session on  the  death  of  the  tenant  for  life,  a  clause  restraining  an- 
ticipation if  construed  as  applicable  only  to  the  interval  between 
the  death  of  the  testator  and  the  tenant  for  life  will  not  prevent  the 
married  woman  from  calling  for  a  transfer  of  the  fund  on  the  death 
of  the  tenant  for  life.  See  In  re  Boiim,  O'Halloran  v.  King,  27  Ch. 
D.  411,  there  the  testatrix  directed  her  trustees  to  raise  and  invest 
4500Z.  upon  trust  for  B.  Boivn  for  life  and  after  his  death  as  to 
1500Z.  part  thereof  in  trust  for  and  to  pay  the  same  to  B.  G' Halloran 
for  her  sole  and  separate  u^e,  and  it  was  declared  that  the  interest 
which  any  fecgiale  might  take  under  the  will  should  be  for  her  sole 
and  separate  use,  and  without  power  to  anticipate  the  same  and  for 
which  her  receipt  alone  should  be  a  sufficient  discharge.  It  was 
held  by  the  Court  of  Appeal,  reversing  the  decision  of  Kay,  J.,  that 
the  married  woman  was  entitled  to  the  fund,  as  the  restraint  on 
anticipation  did  not  apply,  and  was  only  applicable  during  the  in- 
terval, between  the  death  of  the  testatrix  and  the  death  of  R.  Bown, 
the  tenant  for  life.  See  also  In  re  Croughton's  Trusts,  8  Ch.  D. 
400. 

But  in  some  cases,  expressions  have  been  used  by  judges  making 
this  distinction,  that  where  there  is  a  gift  of  an  income  bearing  fund 
the  restraint  on  anticipation  is  effectual,  but  that  it  is  not  effectual 
if  it  is  a  sum  of  cash.     See  In  re  Clarke's  Trusts,  21  Ch.  D.  748. 

In  a  recent  case,  however.  Lord  Justice  Cotton  observes  "that 
that  distinction  is  eirroneous.  According  to  the  judgment  of  Mr. 
Justice  Fry  in  In  re  Clarke's  Trusts  (21  Ch.  D.  748),  it  depends  on 
the  accident,  whether  at  the  time  the  money  is  in  cash  or  is  in- 
vested. I  think  that  is  erroneous.  In  my  opinion  the  question  de- 
pends upon  the  intention  of  the  testator  declared  in  his  will:  has 
he  declared  an  intention  that  the  money  should  be  paid  to  her  (a 
married  woman)  or  that  the  income  should  be  paid  to  her  from  time 
to  time?  It  is  not  enough  that  it  should  be  an  income  bearing 
fund,  but  the  intention  of  the  testator,  must  be  shown  that  the 
married  woman  is  to  have  the  enjoyment  of  it,  in  the  way  of  in- 
come. In  that  case  the  words  restraining  anticipation  must  have 
their  effect  given  to  them.  [No  particular  form  of  words  is  neces- 
sary to  impose  a  restraint  upon  alienation,  it  is  sufficient  if  the  in- 
tention to   impose  the  restraint  is  clearly  expressed.     A  restraint 

73 


*  607  HULME  V.  TENANT. 

may  also  be  implied  when  a  different  interpretion  would  defeat  the 
purpose  of  the  donor:  Perkins  v.  Hays,  3  Gray,  405;  Weeks  v. 
Sego,  9  Ga.  201;  Nix  v.  Bradley,  6  Rich.  Eq.  43.]  That  is  the  true 
rule,  which  does  not  turn  on  the  accident  as  to  how  the  money  is 
invested  at  the  death  of  the  testator,  or  at  any  other  time.  If  the 
testator  shows  that  the  married  woman  is  to  enjoy  the  gift  not  as 
a  mere  monpy  fund,  but  as  an  annuity,  that  is  a  strong  intima- 
tion of  his  intention  that  he  means  the  restraint  on  anti- 
[  *  607  ]  *  cipation  to  apply  not  only  to  the  income  but  also  to  the 
capital:"  per  Cotton,  L.  J.,  In  re  Boivn,  O^Halloran  v. 
King,  21  Ch.  D.  422.  See  Jw  re  Spencer,  Thomas  v.  Spencer,  30 
Ch,  D.  183.  There  a  testator  had  directed  the  surplus  income  of 
real  and  personal  estate,  after  providing  an  annuity,  to  be  accumu- 
lated during  the  life  of  his  wife;  after  her  death  he  gave  the  capi- 
tal to  his  children,  and  he  directed  that  the  shares  of  his  daughters 
should  be  to  their  separate  use,  without  power  of  alienation  or  an- 
ticipation during  his  wife's  life.  It  was  held  by  Pearson,  J.,  that 
his  married  daughters  during  the  life  of  their  mother  were  entitled 
to  receive  only  the  income  of  invested  income. 

Although  interest  for  many  purposes  is  treated  as  accruing  due 
de  die  in  diem,  a  married  woman  upon  whom  the  funcj  out  of  which 
it  proceeds  is  settled  to  her  separate  use  without  power  of  antici- 
pation, cannot  effectually  assign  an  apportioned  part  of  the  inter- 
est up  to  the  date  of  the  assignment,  but  can  only  deal  with  the  in- 
terest after  it  has  become  payable  {In  re  Brettle,  2  De  G.  Jo.  &  Sm. 
79;  Jollands  v.  Burdett,  10  Jur.  N.  S.  349),  as  to  which  the  clause 
restraining  anticipation  has  no  reference:  Claydon  v.  Finch,  15  L. 
E.  Eq.  266. 

And  though  ordinarily  the  income  of  property,  settled  to  the 
separate  use  of  a  married  woman,  is  liable  to  make  good  a  loss  oc- 
casioned by  her  own  breach  of  trust  in  making  away  with  other 
property  under  the  trust,  if  there  be  a  clause  against  anticipation, 
future  income  during  coverture  will  not  be  so  liable:  Clive  v.  Carew, 
1  J.  &  H.  199;  Pemherton  v.  M'Gill,:  1  Drew.  &  Sm.  266,  ante,  p. 
576.  [If  a  married  woman  procures  or  induces  the  trustee  to  com- 
mit a  breach  of  trust,  which  results  in  the  loss  of  the  fund  in  which 
she  has  an  interest  to  her  personal  use,  the  Court  treats  her  acts  as 
an  alienation  of  the  estate,  so  far  as  she  had  power  to  bind  it: 
Perry  on  Trusts,  Sec.  669.] 

Nor  is  there  any  equity  to  apply  income  which  a  married  woman  is 
restrained  from  anticipating  to  make  good  the  consequences  of  her 
fraud,  where  the  restraint  on  anticipation  appears  from  the  instru- 
ment in  respect  of  which  relief  is  sought:  Arnold  v.  Woodhams,  16 
L.  R.  Eq.  29.  See  also  Kenrick  v.  Wood,  9  L.  R.  590.  And  the 
result  is  the  same  where  the  w^ife  joins  with  her  husband  in  fraudu- 
lently concealing  from  a  mortgagee  the  restraint  against  alienation: 
Stanley  y.  Stanley,  7  Ch.  D.  589^ 

The  clause  against  anticipation,  when  annexed  to  a  gift  to  an 
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Englishwoman  whose  husband  is  domiciled  abroad,  is  valid,  and  it 
cannot  be  dispensed  with,  even  although  by  the  law  of  the  country 
where  the  husband  is  domiciled,  it  is  inoperative,  because  a  change 
of  domicile  does  not  prevent  an  English  citizen  from  taking  prop- 
erty according  to  the  form  allowed  by  the  law  of  England:  Peillon 
v.  Brooking^  25  Beav.  218. 

Although  there  is  a  clause  restraining  alienation,  the  income  is 
liable  to  costs  properly  incurred  by  the  trustees,  at  any  rate  when 
they  have  authority  under  the  instrument  whereby  they  are  ap- 
pointed to  reimburse  themselves:  see  D^Oechsner  v.  Scott,  24  Beav. 
239. 

And  the  costs  of  a  married  woman,  incurred  by  her  in  the  defence 
to  a  suit  by  her  husband,  to  set  aside  a  post-nuptial  settlement 
whereby  funds  were  assigned  to  trustees  to  secure  an  annuity  to  her 
separate  use,  without  power  of  anticipation,  were  under  the  provi- 
sions of  sect.  28  of  23  &  24  Vict.  c.  127,  charged  on  the  annuity:  In 
re  Keane,  12  L.  R.  Eq.  115.  And  in  a  recent  case,  a  married  woman 
who  under  a  will  was  entitled  to  income  for  her  separate  use,  with 
a  restraint  upon  anticipation,  instituted  (without  a  next  friend) 
against  trustees  proceedings,  in  the  course  of  which  she  took  out  a 
summons  which  was  refused.  It  was  held  by  Pearson,  J.,  that 
the  restraint  on  anticipation  did  not  prevent  the  Court  from  giving 
the  trustees  liberty  to  retain  their  costs  of  the  proceedings  out  of 
the  married  woman's  income:  In  re  Andrews,  Edwards  v.  Dewar, 
30  Ch.  D.  159,  and  see  In  re  Robinson,  Pindar  v.  Robinson,  W.  N. 
1885,  July  11,  p.  147;  In  re  Glanville,  Ellis  v.  Johnson,  1885,  Dec. 
26,  p.  224;  but  this  case  was  reversed  by  the  Court  of  Appeal,  W. 
N.  February  13,  1886,  p.  23,  since  the  above  paragraph  was  in 
print,  and  it  seems,  though  very  briefly  reported,  to  overrule  the 
cases  cited  therein.  [In  South  Carolina,  Massachusetts  and  Ohio, 
the  separate  estate  of  the  feme  is  chargeable  for  debts  contracted 
on  its  account  and  for  its  use:  Hepburn  2;. Warner,  112  Mass.  271; 
Machir  v.  Burroughs,  14  Ohio  (N.  S.)  519;  Adams  v.  Mackey,  6 
Rich.  Eq.  75;  Willard  v.  Eastham,  15  Gray,  328;  Tracy  v.  Keith,  11 
Allen,  214.] 

*By  a  marriage  settlement  the  income  of  a  trust  fund  [*608  ] 
was  to  be  paid  during  the  joint  lives  of  husband  and  wife,  as 
they  should  appoint,  "  but  not  so  as  to  deprive  themselnes  of  the  benefit 
thereof  by  charge  or  otherwise  in  the  way  of  anticipation.^^  Before 
a  divorce  a  mensd  et  thoro,  they  appointed  the  income  between 
themselves  in  equal  moieties.  It  was"  held  by  Sir  John  Romilly, 
M.  R.,  that  the  appointment  was  valid,  as  they  would  not  deprive 
themselves  of  the  benefit  of  the  fund  by  dividing  the  income  between 
them:  In  re  Linzee''s  Settlement,  23  Beav.  241. 

What  words  will  restrain  alienation.l^ — The  usual  words  restrain- 
ing alienation  by  a  woman,  are  that  she  "  shall  not  have  power  to 
dispose  thereof  (i.  e.,  the  funds  settled  to  her  separate  use)  byway 
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of  anticipation.  As  in  the  case  of  the  separate  use,  no  particular 
form  of  words  is  necessary  to  restrain  alienation. 

Thus  where  there  was  a  declaration  that  the  receipt  of  the  wife, 
or  any  person  to  whom  she  should  appoint  the  income  of  property, 
after  the  same  should  become  due,  should  be  a  valid  discharge,  it  was 
held  that  she  was  restrained  from  alienation:  Field  v.  Evans,  15 
Sim.  375;  Baker  v.  Bradley,  7  De  G.  Mac.  &  G.  597;  Doolan  v. 
Blake,  3  Ir.  Ch.  Rep.  340;  Estate  of  H.  H.  Molyneaux,  6  Ir.  Rep. 
Eq.  411. 

The  result  was  the  same  when,  the  receipt  of  the  married  woman 
to  trustees  for  rents  bequeathed  to  her  separate  use  for  life,  was  to 
be  given  as  the  same  should  become  due  from  time  to  time :  In  re 
Smith,  Chapman  v.  Wood,  W.  N  Aug.  2,  1884,  p.  181;  and  see  Baker 
V.  Bradley,  7  De  G.  ^ac.  &  G.  597.  So  where  property  is  given  to 
the  separate  use  of  a  married  woman,  "  not  to  be  sold  or  mortgaged," 
she  will  take  with  a  restraint  upon  alienation:  Steedman  v.  Poole, 
6  Hare,  193.  Where,  as  in  Miss  Watson'' s  Case,  there  is  a  gift  or 
settlement  of  property  to  the  separate  use  of  a  married  woman,  and 
it  is  expressed  to  be  without  power  of  anticipation,  it  is  clear  that 
alienation  by  her  is  restrained.  See  Parkes  v.  White,  11  Ves.  221; 
Sockett  V.  Wray,  4  Bro.  C  C.  483 ;  Jackson  v.  Hobhouse,  2  Mer. 
487.  [The  restraint  upon  alienation  or  anticipation  will  apply  to 
both  real  and  personal  estate:  Baggett  v.  Meux,  1  Phil.  627;  Free- 
man V.  Flood,  16  Ga.  528.] 

So  when  it  is  given  to  her  sole,  separate  and  inalienable  use  : 
D'Oechsner  v.  Scott,  24  Beav.  239;  Spring  v.  Pride,  10  Jur.  N.  S. 
646;  lb.  4DeG.  J.  &  S.  395. 

Where,  according  to  a  form  at  one  time  not  unusual  amongst 
conveyancers,  the  income  of  a  fund  was  payable  to  such  persons  as 
a  married  woman  should  by  writing,  but  not  by  way  of  anticipation, 
appoint,  and  in  default  of  appointment  there  was  a  gift  of  it  to  her 
separate  use  it  w^as  held  by  Sir  L.  Shadwell,  V.-C,  that  since  the 
clause  restraining  anticipation  was  not  expressly  extended 
[  *  609  ]  to  the  gift  as  well  as  to  the  power,  she  *  might  exe^cute  a 
valid  assignment  of  the  income  {Brown  v.  Bamford,  11 
Sim.  127;  12  Sim.  616;  and  see  Barrymore  v.  Ellis,  8  Sim.  1);  and 
in  another  case  his  Honor  held,  that  unless  the  clause  restraining 
anticipation  was  expressly  extended  to  the  power,  she  might  execute 
a  valid  ap»pointment:  Medley  v.  Horton,  14  Sim.  222.  However,  in 
Brown  v.  Bamford,  1  Ph.  620,  Lord  Lyndhurst,  although  at  first  he 
expressed  an  opinion  in  accordance  with  that  of  the  Vice- Chancel- 
lor, ultimately,  upon  a  re- argument,  overruled  it;  saying  that  the 
restriction  against  alienation  extended  to  the  whole  gift:  that  such 
was  the  true  construction  of  the  bequest,  and  that  it  corresponded 
with  what  appeared  to  have  been  the  manifest  intention  of  the  testa- 
tor. See,  also,  Harnett  v.  Macdougall,  8  Beav.  187;  Moore  v.  Moore,  1 
Coll.  54;  and  in  Baggett  v.  Meux,  1  Coll.  138,  a  testator  devised 
real  estate  to  his  daughter,  a  married  woman,  in  fee,  but  with  a 
76 


HULME  V.  TENANT.  *  610 

declaration  that  she  should  not  sell  chcLrge,  mortgage,  or  encumber 
it,  followed  by  another  declaration,  tbat  she  should  take  it  for  her 
own  sole  and  separate  use  and  benefit  and  disposal,  and  have  the 
sole  management  thereof,  independent  of  her  husband,  and  free 
from  his  control  or  intermeddling.  It  was  held  by  Sir  J.  L.  K. 
Bruce,  V.-C,  that  the  restraining  clau&e  was  not  void,  inasmuch  as 
it  must  be  taken  in  connection,  as  well  with  the  succeeding  as  the 
preceding  words ;  and  therefore,  that  a  security,  by  way  of  equitable 
mortgage,  executed  by  the  husband  and  wife  to  a  party  who  had 
notice  of  the  wife's  title  under  the  will,  was  void  as  against  the 
wife.  This  decision,  which  was  affirmed,  1  Ph.  627,  must  be  con- 
sidered as  overruling  Medley  v.  Horton,  14  Sim.  222.  See,  also, 
Gouldner  v.  Camm,  1  De  G.  F.  &  Jo.  146. 

It  is  not  at  afl  necessary  that  negative  words  should  be  intro- 
duced in  the  receipt  clause,  to  complete  the  restraint  upon  alien- 
ation, for  the  clause  must  be  construed  to  relate  to  the  income,  sub- 
ject to  such  restraints  as  are  imposed  by  the  former  part  of  the  set- 
tlement. See  Harrop  v.  Howard,  3  Hare,  624;  Brown  v.  Barn- 
ford,  1  Ph.  626. 

The  restraint  upon  alienation  will  not  be  effectual  unless  it  be 
clear.  Thus,  where  there  was  a  direction  to  pay  dividends  to  such 
persons  and  in  such  manner  and  form  as  the  wife  should,  from  time 
to  time  during  her  life,  notwithstanding  her  coverture,  by  any  note 
or  writing  under  her  hands  appoint,  and  in  default  of  appointment, 
into  her  proper  hands  for  her  separate  use,  and,  after  her  death,  to 
her  husband;  upon  a  bill  being  filed  by  the  husband  and  wife,  it 
was  held  there  was  no  restraint  upon  alienation  by  the  wife,  and  a 
transfer  of  the  fund  was,  with  the  consent  of  the  wife, 
made  to  the  *husbaad;  Clarke  v.  Pistor,  cited  3  Bro.  C.  C.  [  *  610  ] 
568;  FybusY.  Smith,  1  Ves.  jun.  189;  S.  C,  3  Bro.  C.  C. 
340;  Witts  V.  Dawkins,  12  Ves.  501;  Brown  y.  Like,  14  Ves.  302; 
Sturgisw  Corp,  13  Ves.  190.  In  the  case  of  Hovey  v.  Blakeman,  9 
Ves.  524,  where  there  was  a  trust  to  pay  rents,  dividends,  and  profits, 
"into  the  respective  proper  hands  of  the  testator's  two  sisters,  so 
long  as  they  should  live,  the  same  to  be  to  their  separate  use,"  Sir 
William  Grant,  M.  R.,  thought,  as  it  was  expressed,  that  an  abso- 
lute property  was  not  intended  to  be  given  to  them,  so  as  to  give  a 
power  of  disposition;  that  it  was  a  personal  bequest  to  them,  to  be 
paid  into  their  respective  proper  hands,  without  a  power  of  dispo- 
sition; and  he  dismissed  a  petition  of  an  annuitant  under  a  grant 
from  one  of  them,  leaving  her  to  file  a  bill,  but  intimating  an  opinion 
against  it. 

The  authority  however  of  Hovey  v.  Blakeman  is  at  least  doubt 
ful,  if  it  is  not  to  be  considered  as  overruled;  for,  where  expressions 
giving  the  wife  a  right  to  receive  property  "with  her  own  hands," 
or,  "with  her  own  hands  from  time  to  time,"  or  where  equivalent 
expressions  are  made  use  of,  thev  are,  to  use  the  words  of  Lord 
Eldony  "only  an  unfolding  of  all  that  is  implied  in  a  gift  to  the 
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separate  use."  See  ParkesY.  White,  11  Ves.  222;  Acton  v.  White, 
1  8.  &  S.  429;  Rose  v.   Sharrod,  11  W.  R  (V.-C.  K)  356. 

So  where  a  testator,  having  bequeathed  a  sum  of  stock  in  trust 
for  the  separate  use  of  his  wife  for  her  life,  directed  that  it  ''''should 
remain  during  her  life  and  he,  under  the  orders  of  the  trustees,  made 
a  duly  administered  provision  for  her,  and  the  interest  of  it  to  he 
given  to  her,  on  her  personal  appearance  and  receipt,''''  by  the  banker 
the  trustee  might  appoint;  it  was  held  by  Lord  Cranworth,  V.-C, 
that  the  wife  was  not  prohibited  from  alienating  her  interest  in  the 
stock;  Re  Ross's  Trust,  1  Sim.  N.  S.  196.  See  also  Wagstaff  v. 
Smith,  9  Ves.  520,  524.  See  and  consider  Scott  v.  Davis,  4  My.  & 
Cr.  87,  89. 

,  Although  a  bequest  of  stock  for  a  married  woman,  for  her  sepa- 
rate use  for  life,  and  after  her  decease,  for  her  appointees,  directs 
that,  "in  case  any  appointment  should  be  made  by  deed,  the  same 
should  not  come  into  operation  until  after  her  death,"  the  married 
woman  is  not  thereby  restrained  from  anticipation,  nor  prevented 
from  appointing  the  fund  by  an  irrevocable  deed:  Alexander  v. 
Young,  6  Hare,  393. 

And,  where  upon  marriage,  certain  stocks    were  agreed    to  be 

transferred  to  the  wife,  and  a   co-trustee   for  her,  "neither  party 

having  power  to  dispose  of  the  said  stocks  without  consent  of  both 

parties  to  such  disposal,"  it  was  held  that  the  wife  could 

[  *  611  ]  not  alienate  without  the  consent  *of  the  trustee:  Hastie  v 

Hastie,  2  Ch.  D.  304. 

As  to  the  insertion  of  a  clause  against  anticipation  in  the  case  of 
executory  trusts,  see  ante^  pp.  48,  35. 

Where  a  person  having  power  to  appoint  among  a  class  not  born 
at  the  date  of  the  instrument  creating  the  power,  as  for  instance  the 
children  of  a  marriage,  makes  an  appointment  to  the  separate  use  of 
a  married  daughter,  with  a  clause  against  anticipation,  invalid  as  a 
breach  of  the  rule  against  perpetuities,  the  Court,  in  order  to  pre- 
vent the  execution  of  the  power  from  being  defeated  will  reject  the 
clause  in  restraint  of  anticipation:  Fry  v.  Capper,  Kay,  163;  In  re 
MichaeVs  Trusts,  46  L.  J.  Ch.  651;  In  re  Cunningham'' s  Settlement, 
11 L.  R.  Eq.  324;  In  re  Teague's  Settlement,  10  L.  R.  Eq.  564;  Lead- 
ing Cases  on  Real  Prop.,  487,  3rd  ed. 

And  if  a  similar  appointment  be  made  to  an  unmarried  daughter, 
who  afterwards  married,  the  marriage  will  not  operate  as  an  adop- 
tion of  the  trusts  of  the  fund  so  as  to  establish  the  validity  of  the 
clause  restraining  anticipation:  In  re  Teague^s  Settlement,  10  L.  R. 
Eq.  564.  See  In  re  Ridley,  Buckton  v.  Hay,  11  Ch.  D.  645;  follow- 
ing but  disapproving  of  the  decision  in  Fry  v.  Capper. 

So  where  a  bequest  was  made  to  persons  in  esse  for  life,  with  re- 
mainder to  their  unborn  children,  with  a  general  direction  that  female 
children  should  take  for  their  "separate  and  unalienable  use,"  it  was 
held  bv  Lord  Romilly,  M.  R.,  that  such  restriction  was  too  remote 
and  void :  Armitage  v.  Coates,  35  Beav.  1.  The  language,  however, 
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of  the  direction  may  be  such  as  by  implication  to  confine  the  restric- 
tion to  tenants  for  life:  in  which  case  it  would  be  valid.     lb. 

The  restraint,  however,  would  be  valid  as  not  ofiPending  against 
the  rule  relating  to  perpetuities  if  the  daughter  had  been  in  exist- 
ence at  the  date  of  the  instrument  creating  the  power:  Wilson  v. 
WiUon,4.  Jur.  N.  S.  1076;  Herbert  y.  Webster,  15  Ch.  D.  610; 
Cooper  V.  Laroche,  17  Ch.  D.  368;  and  see  In  re  Cunningham^ s  Set- 
tlement, 11  L.  li.  Eq.  327,  per  Sir  R.  Malins,  V.-C. 

Where  a  woman  of  full  age  enters  into  an  agreement  on  marriage 
for  the  settlement  of  her  property  to  her  separate  use,  it  does  not 
seem  that  the  settlement  itself  should  contain  a  clause  against  antici- 
pation (Symonds  v.  Wilkes,  13  W.  R.  (L.  J.)  1026,  reversing  the  de- 
cision of  Sir  J.  Romilly,  M.  K.,  12  W.  R.  541);  at  all  events  the 
Court  cannot  act  as  if  such  clause  were  inserted  in  the  settlement, 
in  the  absence  of  a  decree  for  the  rectification  of  the  settlement  by 
ordering  its  insertion.  lb.  See  cases  under  settlements  directed  to 
be  made  by  Wills,  ante,  pp.  48,  35. 

The  Married  Women's  Property  *  Act,  1882,  does  not  in-  [  *  612] 
terfere  with  existing  and  future  settlements  upon  women 
to  their  separate  use  without  power  of  anticipation.  See  sect.  19, 
which  enacts  "  that  nothing  in  this  Act  contained  shall  interfere  with 
or  affect  any  settlement  or  agreement  for  a  settlement  made  or  to  be 
made,  whether  before  or  after  marriage,  respecting  the  property  of 
any  married  woman,  or  shall  interfere  with,  ca*  render  inoperative 
any  restriction  against  anticipation  at  present  attached  or  to  be  here- 
after attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will  or 
other  instrument." 

And  it  seems  that  under  this  section  a  simple  restraint  on  antici- 
pation, where  desired,  is  effectual,  and  sufficient  even  in  case  of  a  set- 
tlement made  by  a  married  woman  of  her  own  property.  See  The 
Conveyancing  and  Married  Women's  Property  Acts,  by  Wolsten- 
holme  and  Turner,  3rd  ed.,  p.  6. 

"  But  no  restriction  against  anticipation  contained  in, any  settle- 
ment or  agreement  for  a  settlement  of  a  woman's  own  property  to  be 
made  or  entered  into  by  herself  shall  have  any  validity  against  debts 
contracted  by  her  before  mai^riage,  and  no  settlement  shall  have  any 
greater  force  or  validity  against  creditors  of  such  woman  than  alike 
settlement  or  agreement  for  a  settlement  made- or  entered  into  by  a 
man  would  have  against  his  creditors."     lb.     Sect.  19. 

11.  Duration  and  extent  of  separate  use  and  restraint  on  aliena- 
tion, and  ivhen  the  latter  can  be  dispensed  with.l^ — As  the  separate 
use,  and  the  restraint  upon  alienation,  which  is  a  modification  of  it, 
are  creatures  of  equity  called  into  existence  merely  for  the  purpose 
of  securing  to  the  wife  the  enjoyment  of  her  own  property  free  from 
marital  rights  and  influence,  they  exist  only  when  they  are  neces- 
sary for  that  purpose;  thms,  property  given  to  the  separate  user  of  a 
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woman,  although  subject  to  restraint  upon  anticipation,  may  be 
aliened  by  her  at  any  time  when  she  is  discovert  {Tullett  v.  Arm- 
strong, 1  Beav.  1;  4  My.  &  Cr.  377);  that  is  to  say,  when  she  is  a 
feme  sole  before  marriage  {Woodmeeston  v.  Walker,  2  E.  &  M.  197; 
Broivn  v.  Pocock,  lb.  210;  Massey  v.  Parker,  2  My.  &  K.  174),  or 
when  she  is  a  widow  after  her  husband's  death  (Jones  v.  Salter,  2  R. 
&  M.  208),  or  after  she  has  obtained  a  decree  for  judicial  separation: 
Munt  V.  Glynes,  20  W.  R.  (M.  R.)  823;  41  L.  J.  Ch.  (N.  S.)  639. 

[A  married  woman  may  be  restrained  by  the  terms  of  the  trust, 
from  alienating  or  anticipating  the  income  of  her  separate  estate, 
during  her  present  or  any  future  coverture:  Perry  on  Trusts,  Sec. 
670.] 

It  was,  indeed,  at  one  time,  supposed,  that  the  separate  use,  with 
the  restraint  upon  anticipation,  was  only  effectual  during  a  coverture 
in  existence  at  the  time  of  the  gift,  and  did  not  extend  to 
[*613]  a  subsequent  coverture  (Newton  *  v.  Reid,  4  Sim.  141; 
Brown  y.  Pocock,  t)  Sim.  663;  Woodmeeston  v.  Walker,  2 
Russ.  &  My.  207);  but  it  is  now  clearly  settled  by  the  leading  case 
of  Tullett  V.  Armstrong  (1  Beav.  1),  that  although  the  separate  es- 
tate, whether  modified  by  restraint  or  not,  is  suspended  while  a 
woman  is  discovert,  it  is  capable  of  arising  upon  the  happening  of 
any  marriage.  In  that  case,  a  testator  gave  property  to  trustees,  in 
trust  for  his  wife  for  life,  with  remainder  to  M.  A.  T.,  then  a  feme 
sole,  for  life,  in  such  manner  that  it  should  not  be  anticipated,  and 
that  no  husband  should  acquire  any  control  over  it.  M.  A.  T.  was 
unmarried  at  the  death  of  the  testator,  but  she  married  in  the  life- 
time of  the  widow.  It  was  held,  by  Lord  Langdale,  M.  R.,  whose 
learned  and  elaborate  judgment  has  settled  the  law  upon  a  satisfac- 
tory basis,  that  both  the  separate  use  clause,  and  the  restriction 
against  alienation,  became  effectual  on  her  marriage;  and  his  Lord- 
ship laid  down  the  following  rules  as  deduced  from  the  authori- 
ties:— 

"  That  property  given  to  a  woman  for  her  separate  use,  independent 
of  any  husband,  may,  under  the  authority  of  this  Court,  be  enjoyed 
by  her  during  her  coverture  as  her  separate  estate,  although  the 
property  originally,  or  at  any  subsequent  period  or  periods  of  time, 
became  vested  in  her  when  discovert. 

''That,  in  respect  of  such  separate  estate,  she  is,  by  the  Court, 
considered  as  a  feme  sole,  although  covert.  Her  faculties  as  such, 
and  the  nature  and  extent  of  them,  are  to  be  collected  from  the 
terms  in  which  the  gift  is  made  to  her,  and  will  be  supported  by  this 
Court  for  her  protection. 

"The  words  'independent  of  a  husband,'  whether  expressed  or 
implied  in  the  terms  of  the  gift,  mean  no  more  than  that  this  Court 
will  not  permit  the  marital  power  of  the  husband  to  be  used,  in  con- 
travention of  the  enjoyment  of  the  property,  according  to  the  terms 
of  the  gift. 

"If  the  gift  be  made  for  her  sole  and  separate  use,  without 
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more,  sbe  has,  during  the  coverture,  an  alienable  estate  independent 
of  her  husband. 

"  If  the  gift  be  made  to  her  sole  and  separate  use  -without  power 
to  alienate,  she  has,  during  coverture,  the  present  enjoyment  of  an 
unalienable  estate  independent  of  her  husband. 

"In  either  of  these  cases  she  has,  when  discovert,  a  power  of 
alienation;  the  restraint  is  annexed  to  the  separate  estate  only,  and 
the  separate  estate  has  its  existence  only  during  coverture;  whilst 
the  woman  is  discovert,  the  separate  estate,  whether  modified  by 
restraint  or  not,  is  suspended,  and  has  no  operation,  though  it  is 
capable  of  arising  upon  the  happening  of  a  marriage. 

"  The  restriction  cannot  be  *  considered  distinctly  from  [  *  614  ] 
the  separate  estate,  of  which  it  is  only  a  modification. 
To  say  that  the  restriction  exists,  is  saying  no  more  than  that  the 
separate  estate  is  so  modified.  The  donor,  in  giving  the  woman 
when  married,  some  of  the  faculties  of  a  feme  sole,  has  withheld 
the  power  of  alienation,  under  the  terms  of  the  gift;  and,  by  the 
aid  of  this  Court,  the  woman  is  a  feme  sole,  as  to  the  present  en- 
joyment of  the  property,  but  no  further;  measuring  her  faculty  by 
the  terms  of  the  gift,  she  is  not  a  feme  sole  as  to  the  disposition 
of  her  property  in  anticipation  of  her  intended  provision.  If  there 
be  no  separate  estate,  there  can  be  no  such  restriction  as  that  which 
is  now  under  consideration.  The  separate  estate  may,  and  often 
does  exist,  without  the  restriction,  but  the  restriction  has  no  inde- 
pendent existence;  when  found,  it  is  as  a  modification  of  the  sepa- 
rate estate,  and  inseparable  from  it." 

The  decisjon  of  Lord  Langdale  was  affirmed  by  Lord  Cottenham  : 
4  My.  &  Cr.  405.  See,  also.  In  re  Gaffee,  1  Mac.  &  G.  541 ;  Scar- 
borough V.  Borman,  4  My.  &  Cr.  378;  Hawkes  v.  Hubback,  11  L.  R. 
Eq.  5. 

A  trust  for  the  separate  use  of  a  woman  may  be  confined  to  a 
particular  coverture.  Thus  in  Moore  v.  Morris,  4  Drew.  33,  where 
there  was  a  devise  to  Jane  D.  for  her  separate  use,  and  a  bequest  of 
personal  estate  to  her  for  her  separate  use,  independent  of  Henry 
D.,  her  husband,  and  her  receipts  alone  to  be  sufficient  discharge,  it 
was  held  that  the  limitation  to  the  lady's  separate  use  did  not  ex- 
tend beyond  the  husband  specifically  named.  Hence,  on  a  second 
marriage,  the  marital  right  of  her  husband  would  extend  to  her 
property. 

Where,  however,  the  words  show  that  the  separate  use  is  intended 
to  last  during  the  whole  life  of  the  wife,  the  separate  use,  together 
with  the  restraint  against  anticipation,  if  any,  will,  unless  destroyed 
by  the  married  woman  while  discovert,  be  in  force  not  only  during 
the  past,  but  will  also  revive  during  any  subsequent  coverture.  And 
the  result  is  the  same,  where  in  a  marriage  settlement,  the  pay- 
ment to  her  separate  use  is  to  be  independently  of  the  debts  or  con- 
trol of  her  then  intended  husband.  See  Hawkes  y.  Hubback,  11  L. 
R.  Eq.  5.     There  by  a  marriage  settlement  the  income  of  trust  funds 
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was  during  the  life  of  L.  to  be  for  her  separate  use,  independeDtly 
of  the  debts  or  control  of  her  intended  husband,  and  so  that  her 
ivceipts  alone  should  be  sufficient  discharges,  without  power  of  an- 
ticipation, the  husband  died,  and  L.  married  again.  It  was  held  by 
Lord  Bomilly,  M.  K,  that  the  trust  for  separate  use  revived  on  her 
second  marriage.  "It  is  true,"  said  his  Lordship,  "that 
[■•'^"615]  it  is  to  'be  free  from  the  control  of  her  *  intended  hus- 
band,' but  that  cannot  control  the  words  limiting  the  in- 
come to  her  separate  use  during  her  life.  She  might  of  course  have 
disposed  of  it  as  she  pleased  after  the  death  of  her  first  husband, 
but  she  not  having  done  so,  according  to  the  principle  of  Tullett  v. 
ArmMrong  (4  My.  &  C.  405);  and  Scarborough  v.  Borman,  4  My. 
&  Or.  377;  the  trust  revived  upon  her  second  marriage."  See  In 
re  Gaffee,  1  Mac.  &  G.  541,  which  was  under  a  post-nuptial  settle- 
ment, and  where  a  restraint  against  anticipation  was  held  to  apply 
Ip  the  whole  life  of  the  wife,  and  to  her  husband  on  her  second  mar- 
riage. See  also  Re  Molyneux^s  Estate,  6  I.  R.  Eq.  411;  overruling 
Knight  v.  Knight,  6  Sim.  121;  Benson  v.  Benson,  Q  Sim.  126;  Brad- 
ley V.  Huglies,  8  Sim.  149. 

Inasmuch  as  a  woman  has,  when  discovert,  full  power  over  pro- 
perty settled  to  her  separate  use,  though  coupled  with  a  restraint 
against  alienation,  the  question  sometimes  arises  whether  the  lady 
has  not  by  her  acts  acquired  the  property  unrestricted  and  unfet- 
tered by  any  trust  or  restraint,  so  that  neither  attach  upon  her 
marriage  as  they  would  do  in  the  absence  of  such  acts. 

As  for  instance,  when  stock  has  been  given  to  trustees  for  the 
separate  use  of  a  woman,  and  she  afterwards,  when  discovert,  has 
called  upon  the  trustees  to  sell  the  stock,  and  received  from  them 
the  proceeds  of  the  sale,  the  trust  for  her  separate  use  is  clearly  at 
an  end.  Per  Wood,  V.-C,  in  Wright  v.  Wright,  2  J.  &  H.  665.*  So 
dividends  of  stock  settled  as  a  married  woman  should  appoint,  and 
subject  thereto  to  her  separate  use,  received  after  the  death  of  her 
husband  (Mayd  v.  Field,  3  Ch.  D.  587),  and  railway  stock  arising 
from  the  sale  of  furniture  so  settled  and  sold  after  his  death  (lb.), 
will  not  pass  as  her  separate  property  under  an  appointment  by  will, 
in  excercise  of  the  power  made  by  her  during  coverture,  but  will  go 
to  her  next  of  kin.     lb. 

A  woman  moreover  when  discovert  has  a  right  to  call  upon  trus- 
tees for  a  transfer  to  her  of  property  settled  to  her  separate  use, 
though  it  be  without  power  of  anticipation:  see  Buttanshaw  v. 
Martin,  Johns,  89. 

The  question  is  more  difficult  when  property  has  been  left  to  the 
separate  use  of  a  woman  ivithout  the  intervention  of  trustees.  The 
authorities,  however,  appear  to  decide  that  when  a  woman,  having 
property  so  given  to  her,  allows  it  to  remain  in  statu  quo,  in  the 
same  form  of  investment  in  which  it  was  given  to  her,  then  on  her 
subsequent  marriage  her  husband  must  be  considered  as  adopting 
the  property  in  the  state  in  which  it  was  left,  and  subject  to  the 
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trusts  which  whilo  in  that  state  had  been  impressed  upon  it;  and 

;he  husband,  moreover,  will  be  converted  into  a  trustee  for 

the  *  wife:  Newlands  v.  Paynter,  4  My.  &  Cr.  408.  [    *  616  ] 

But  if  the  woman,  being  sta*  juiHs  and  discovert,  deals  with 
the  property  so  left  to  her,  by  selling,  and  spending  part  of  the  pro- 
ceeds and  converting  the  rest  into  property  of  a  difiPerent  kind,  the 
trust  will  be  at  an  end.  See  Wright  v.  Wright,  2  J.  &  H.  647 ;  there 
stock  in  the  public  funds  was  bequeathed  to  a  woman  for  her  sepa- 
rate use,  without  power  of  anticipation,  but  without  the  interven- 
tion of  any  trustee,  and  she  afterwards  being  discovert  and  sui  juris 
sold  the  stock,  and  spent  a  portion  of  the  proceeds,  and  invested 
the  rest  in  shares  of  a  joint-stock  bank  and  Canada  bonds.  It  was 
held  by  Sir  W.  Page  Wood,  V.-C,  that  by  so  doing  she  determined 
the  trust  for  her  separate  use. 

The  mere  circumstance  of  its  being  possible  to  trace  the  proceeds 
of  the  sale,  cannot  enable  the  Court,  where  once  the  cestui  que 
trust,  being  discovert  and  sui  juris,  has  converted  the  property  from 
its  original  form,  and  has  dealt  with  it  as  absolute  owner,  to  treat 
the  property  into  which  the  proceeds  of  the  sale  can  be  so  traced 
as  still  subject  to  a  trust  for  her  separate  use.     lb. 

The  question  often  arises  whether  a  covenant  in  a  marriage 
settlement  to  settle  the  after- acquired  property  of  a  woman  about 
to  be  married  comprehends  separate  property.  It  is  clear  that 
where  the  covenant  is  that  of  the  husband  only,  and  he  only  is  to 
do  something  pursuant  to  the  covenant,  it  does  not  affect  the  wife's 
separate  property,  because  such  covenant  could  only  affect  property 
to  which  he  might  become  entitled /wre  mariti,  but  if  the  intended 
wife,  being  of  age,  joins  in  the  covenant  or  agreement,  and  she  as 
well  as  he  are  to  do  something  in  pursuance  thereof,  and  the  words 
are  large  enough  to  include  any  property  which  may  devolve  upon 
her,  if  she  becomes  entitled  to  property  to  her  separate  use,  without 
any  restraint  upon  alienation,  she  may  be  compelled  to  bring  such 
property  into  settlement  according  to  her  covenant  or  agreement: 
Campbell  v.  Bainbridge,  6  L.  E.  Eq.  269;  Butcher  v.  Butcher,  14 
Beav.  222;  In  re  Allnutt,  22  Ch.  D.  275,  overruling  In  re  Main- 
ivaring^s  Settlement,  2  L.  R.  Eq.  487 ;  and  see  Scholefield  v.  Spooner, 
26  Ch.  D.  94. 

If  when  the  wife  executes  the  settlement  she  is  an  infant,  and 
her  covenant,  being  in  terms  large  enough  to  include  her  separate 
property  is  for  her  benefit,  it  is  voidable  only,  and  not  void,  and  is 
binding  upon  all  property  coming  to  her  during  the  coverture  for 
her  separate  use,  without  restraint  on  anticipation  until  she  avoids 
or  disaffirms  the  covenant  as  to  such  property,  for  she  may,  ^ 
after  attaining  twenty-one,  and  during  the  *  coverture  [  *  617  ] 
elect  whether  the  covenant  shall  be  binding  on  her  separate 
estate  or  not,  such  right  of  election  being  a  necessary  consequence  of  a 
married  woman's  power  to  dispose  of  without  her  husband's  consent, 

83 


*  618  HULME  V.  TENANT. 

property  settled  to  her  separate  use :  Smithy.  Lucas,  18  Ch.  D.  531; 
and  see  Rawlins  v.  Birkett,  25  L.  J.  (Ch.)  837. 

But  formerly,  inasmuch  as  a  contract  by  a  married  woman,  while 
under  coverture  aftecting  her  separate  property  bound  only  her 
then  existing  separate  property,  and  not  separate  property  which 
she  might  thereafter  acquire  {Pike  v.  Fitzgibbon,  17  Ch.  D.  454) 
he  wife  in  electing  to  confirm  the  covenant,  thereby  bound  only 
that  separate  property  to  which  she  was  entitled  at  the  date  of  the 
confirmation,  and  not  that  to  which  she  might  subsequently  become 
entitled  during  the  coverture:  J6.,  and  see  Smithy.  Lucas,  18  Ch. 
D.  531. 

But  now  by  Sect.  1  (4)  of  the  Married  Women's  Property  Act, 
1882,  "every  contract  entered  into  by  a  married  woman  with  respect 
to  and  to  bind  her  separate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  but  also  all  separate  property  which  she  may  thereafter 
acquire."  Sed  vide  In  re  Shakespear,  Deakin  v.  Lakin,  30  Ch.  D. 
169. 

If,  however,  the  covenant  or  agreement  in  the  settlement  appears 
to  be  confined  to  the  husband  alone,  property  she  takes  to  her  sep- 
arate use  will  not  be  includedin  the  settlement:  Dawes  v.  Tredwell, 
18  Ch.  D.  354;  In  re  De  Ros'  Trust,  Hardwicke  v.  Wilmot,  31  Ch. 
D.  81;  Ramsden  v.  Smith,  2  Drew,  298;  Douglas  v.  Congreve,  1 
Keen,  410;  Thornton  v.  Bright,  2  My.  &  Cr.  230;  Travers  v.  Tra- 
vers,  2  Beav.  179. 

Moreover,  if  a  covenant  to  settle  after- acquired  property  in  which 
the  wife  joins  contains  an  exception  of  such  as  should  be  "other- 
wise settled,"  property  coming  by  will  to  the  wife  to  her  separate 
use  free  from  the  debts,  contracts,  or  engagements  of  her  husband 
y ill  be  excluded  from  the  operation  of  the  covenant :  Kane  v.  Kane, 
16  Ch.  D.  207. 

A-lthough  a  married  woman  under  the  Act  of  1882  takes  property 
given  to  her  by  a  will  coming  into  operation  after  the  commence- 
ment of  the  Act,  as  separate  property  it  will  fall  within  a  contract 
in  a  settlement  to  settle  after- acquired  property  of  the  wife,  al- 
though property  settled  and  limited  to  her  separate  use  and  dis- 
posal is  thereby  excepted.  See  In  re  Stonor^s  Trusts,  24  Ch.  D. 
195.  There  a  marriage  settlement  made  in  1862,  contained  an 
agreement  for  the  settlement  of  any  future-acquired  property  of  the 
wife  to  a  specified  amount  (except  interests  settled  and  limited  to 
her  separate  use).  The  wife  after  the  commencemeiit  of  the  Mar- 
ried  Women's  Property  Act  1882, became  entitled  absolutely 
[  *  618  ]  to  a  bequest  above  the  specified  amount,  without  any  *lim- 
itation  to  her  separate  use.  It  was  held  by  Pearson,  J., 
that  by  the  19th  section  of  the  above  Act,  the  marriage  settlement 
was  exempted  from  the  5th  and  other  sections;  and  that  the  bequest 
to  the  wife  came  within  the  covenant  to  settle  future  acquired 
property  and  must  be  dealt  with  as  if  the  Act  had  never  been  passed. 
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Where  there  was  attached  to  the  separate  use  of  a  married  woman 
a  clause  against  anticipation,  the  Court  had  formerly  no  power  to 
release  it  from  that  restraint,  even  in  cases  where  it  would  mani- 
festly be  for  her  benefit  to  do  so.  Thus  where  a  testator  gave  a 
married  woman  a  legacy  upon  condition  that  she  conveyed  within 
twelve  months,  her  separate  estate,  which  was  subject  to  a  restraint 
against  anticipation,  to  certain  persons,  it  was  held  by  Sir  John 
Romillyy  M.  R.,  that  effect  could  not  be  given  to  the  bequest,  though 
highly  beneficial  to  the  married  woman.  "It  is  said,"  observed  his 
Honor,  "that  these  cases  of  separate  use  and  restraints  are  mere 
creatures  of  equity,  and  that  therefore  a  Court  of  Equity  may  deal 
with  them  as  it  thinks  right.  It  is,  no  doubt,  true  that  they  have 
arisen  from  the  doctrines  laid  down  by  the  judges  who  have  pre- 
sided in  courts  of  equity;  but  so  have  all  trusts,  and  it  does  not 
therefore  follow  that  this  Court  can  dispense  with  or  mould  this 
fetter  as  and  when  it  thinks  fit.  I  entirely  concur  in  the  argument, 
that  if  the  Court  could,  on  the  present  occasion,  dispense  with  it, 
because  it  is  for  the  interest  of  the  married  woman,  it  might  and 
would  in  like  manner  be  dispensed  with,  if  a  person  offered  to  give 
her  three  times  the  value  of  the  property  to  settle  it  on  the  same 
trusts,  provided  she  conveyed  her  separate  and  unalienable  interest 
in  the  property.  But  I  am  of  opinion  that  she  could  not  so  convey 
it;  the  first  testator  has  thought  fit  to  impose  certain  fetters  on  his 
property,  which  are  sanctioned  by  the  law  of  England,  and  which 
it  permits  a  testator  to  impose:  those  fetters  remain  and  make  the 
property  in  the  hands  of  the  devisee  or  legatee  absolutely  inalien- 
able for  any  consideration  whatever:"  Robinson  v.  Wheelright,  21 
Beav.  214,  affirmed  on  appeal,  6  De  G.  Mac.  &  G.  535;  Heath  v. 
Wickham,^^.  R.  Ir.  376;  5  L.  R.  Ir.  285;  Tussaud  v.  Tussaud, 
9  Ch.  D.  375;  Smith  v.  Lucas,  18  Ch.  D.  531.  See  also,  Peillon  v. 
Brooking,  25  Beav.  218. 

So,  where  there  was  an  absolute  gift  to  a  married  woman,  but 
with  a  restraint  upon  anticipation,  the  fund  could  not  during  the 
coverture  be  parted  with  by  the  Court:  GaskelVs  Trusts,  11  Jur.  N. 
S.  (V.-C.  W.)  780. 

Again,  where  a  married  woman  who  was  entitled  to  the  income 
of  property  held  in  trust  for  her  separate  use,  with  a  re- 
straint upon  "^anticipation,  joined  her  husband  in  a  power  [  *  619  ] 
of  attorney  to  receive  and  sue  for  any  moneys  due  to 
them,  it  was  held  by  Sir  B.  Malins,  V.-C,  that  the  trustee  was  not 
justified  in  paying  the  attorney  the  wife's  separate  income :  Kenrick 
V.  Wood,  9  L.  R.  Eq.  333. 

If,  however,  an  estate  settled  to  the  separate  use  of  a  married 
woman  without  power  of  anticipation,  is  subject  to  prior  equities, 
such,  for  instance,  as  raising  the  costs  of  a  suit,  the  Court  may  be 
able  to  direct  a  sale  of  the  estate:  Fleming  v.  Armstrong,  34  Beav. 
109. 

As  to  the  liability  of  such  estates  for  costs.     See  ante,  p.  607. 
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It  seems  that  the  clause  restraining  a  married  woman  from  an- 
ticipation does  not  exempt  her  from  the  ordinary  consequences  of 
lapse  of  time  and  acquiescence  (Derbishire  v.  Home,  3  De  G.  Mac. 
&  G.  80.  See  Davies  v.  Hodgson,  25  Beav.  1 86) ;  and  that  she  can 
bind  herself  by  a  compromise  with  her  trustees  as  to  the  amount  of 
the  sum  settled  to  her  separate  use:  Wilton  v.  Hill,  25  L.  J.  (Ch. ) 
156.  [Ash  V.  Bowen,  10  Phila.  (Pa.)  96  ;  Pickering  v.  Coates,  10 
Phila.  65;  Snyder's  Appeal,  92  Pa.  St.  504.] 

The  legislature  has  of  late  years,  in  certain  cases,  either  dispensed 
with  or  enabled  the  Court  to  dispense  with,  the  restraint  against 
anticipation.  Thus,  where  a  married  woman  applies  to  the  Court, 
or  consentp  to  an  application  to  the  Court  under  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18),  she  must  first  be  examined  apart 
from  her  husband,  touching  her  knowledge  of  the  nature  and  effect 
of  the  application,  and  it  must  be  ascertained  that  she  freely  desires 
to  make  or  consent  to  such  application;  and  such  examination  shall 
be  made,  whether  the  hereditaments  which  are  the  subject  of  the 
application  shall  be  settled  in  trust  for  the  separate  use  of  Buch 
married  woman,  independently  of  her  husband  or  not;  and  no  clause 
or  provision  in  any  settlement  restraining  anticipation,  shall  pre- 
vent the  Court  from  exercising,  if  it  shall  think  fit,  any  of  the  powers 
given  by  this  Act,  sect.  50. 

Again,  it  has  been  recently  enacted  by  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  sect.  39: 

(1.)  "Notwithstanding  that  a  married  woman  is  restrained  from 
anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent, 
bind  her  interest  in  any  property."  [If  it  appears  that  the  para- 
mount object  of  the  will  was  to  provide  a  fund  for  the  support  and 
maintenance  of  the  testator's  wife  during  her  lifetime,  and  for  the 
maintenance  and  education  of  her  children,  the  power  of  alienation 
is  implied,  but  effectually  fordidden:  Perkins  v»  Hays,  3  Gray,  405, 
and  Nix  v.  Bradley,  6  Rich.  Eq.  43.] 

(2.)  This  section  applies  only  to  judgments  or  orders  made 
after  the  commencement  of  this  Act.  See  also  the  remarks  of  Hall, 
V.-C,  in  Tamplin  y.  Miller,  W.  N.  1882,  p.  44,  on  the  intention  of 
the  section. 

An  application  thereunder  must  be  made  by  summons 
[  *  620  ]  in  chambers  and  not  by  petition  {Re  LillwalVs*  Settlement, 
W.  N.  1882,  p.  6),  and  the  consent  of  the  married  woman 
need  not  be  taken  by  a  separate  examination. 

In  Hodges  v.  Hodges,  20  Ch.  D.  749,  where  an  order  was  made 
under  this  section  upon  the  application  of  the  husband  and  wife  in 
order  to  enable  the  latter  to  pay  her  debts,  the  fund  in  question  was 
so  settled,  that  whether  she  did  or  did  not  exercise  a  power  of  ap- 
pointment, it  would,  at  her  death,  be  subject  to  the  payment  of  her 
debts.  See  also  In  re  Harvey^ s  Estate,  13  Ch.  D.  216,  sed  vide  In 
re  Bown,  O'Halloran  v.  King,  27  Ch.  D.  411;  49  L.  T.  (N.  S.)  165. 
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The  Court  will  not  remove  the  restraint  upon  anticipation  when  the 
effect  thereof  might  be  to  give  rise  to  the  forfeiture  of  a  married 
woman's  interest:  In  re  Jordan,  King  v.  Picard,  W.  N.  1886,  Jan. 
23,  p.  6. 

12.  As  to  Pin-money.] — It  was  said  in  the  leading  case  of  Howard 
V.  Digby,  8  Bligh,  N.  R.  259,  that  no  definition  of  pin-money  was 
to  be  found  in  the  books  upon  which  reliance  could  be  placed;  that 
the  line  which  divided  it  from  the  separate  property  of  the  wife 
could  not  be  traced  with  any  distinctness,  or  in  a  way  on  which  de- 
pendence could  be  placed. 

Pin-money,  however,  may  be  described  with  sufficient  accuracy  to 
be  an  allowance  settled  upon  the  wife  before  marriage  for  the  wife's 
expenditure  on  her  person;  it  is  to  meet  her  personal  expenses,  and 
to  deck  her  person  suitably  to  her  husband's  dignity,  that  is  to  say, 
suitably  to  the  rank  and  station  of  his  wife.  lb.  p.  268.  ["Pin-money 
may  be  defined  to  be  a  yearly  allowance  settled  by  the  husband  upon 
the  wife,  for  her  clothes  or  other  personal  expenses;  and  its  principle 
incident  is  that  its  purpose  is  expenditure,  and  not  accumulation:'* 
Bispham's  Eq.  Sec.  108.]  Gifts  or  gratuitous  payments  may  from 
time  to  time  be  made  by  the  husband  for  the  same  purposes  :  2 
Bright,  H.  &  W.  288. 

This  being  the  object  of  pin-money,  it  is  evidently  different  from 
money  settled  to  the  wife's  separate  use,  where  the  marital  right  is 
totally  excluded;  nor  is  it  like  an  absolute  gift  from  the  husband  to 
the  wife.  It  is  necessary  to  bear  this  in  mind  when  questions  arise 
relating  to  arrears  of  pin-money. 

Upon  this  subject  it  may  be  considered  to  be  law,  that  where  the 
wife  permits  her  pin-money  to  run  in  arrear,  she  cannot,  on  the 
death  of  her  husband,  claim  arrears  for  more  than  one  year  prior 
to  his  death  ;  for  the  very  object  of  the  allowance  of  pin-money 
being  to  enable  the  wife  to  deck  her  person  suitably  to  her  hus- 
band's rank  without  having  recourse  to  him  continually  for  small 
sums  of  money,  excludes  the  supposition  that  she  may  accumulate 
her  pin-money,  while  her  husband  pays  her  bills. 

Where,  however,  a  wife  from  time  to  time  demanded  the  arrears 
of  her  pin-money  from  her  husband,  and  he  promised  that  she  should 
have  it  at  last,  it  was  held  by  Lord  Hardtvicke,  C,  that  she  was 
entitled  to  all  the  arrears  due  at  her  husband's  death :  Ridout  v.  Lewis^ 
1  Atk.  269. 

Where  a  husband  has  paid  for  all  the  wife's  apparel,  and  pro- 
vided for  all  her  private  expenses,  she  cannot,  it  seems,  at 
any  rate  where  *  there  is  no  evidence  that  she  ever  de-  [  *  621  ] 
manded  her  pin-money,  claim  for  any  arrears  at  the  death 
of  her  husband  {Powell  v.  Hankey,  2  P.  Wms.  84  ;  Thomas  v. 
Bennet,  2  P.  Wms.  341 ;  Fowler  v.  Fowler,  3  P.  Wms.  355).  And  even 
where  the  wife  has  been  lunatic,  if  the  husband  has  maintained  her 
in  a  manner  befitting  her  rank  and  station,  providing  all  those 
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things  for  her  for  which  her  pin-money  was  set  apart,  neither  she 
nor  a  fortiori  her  personal  representatives  can  claim  any  arrears  of 
pin-money :  Howard  v.  Digby,  8  Bligh,  N.  E.  224 

The  personal  representatives  of  the  wife  cannot  go  back  for  a 
year,  or  even  any  part  of  a  year,  for  the  arrears  of  pin-money,  for 
the  allowance  of  pin-money  has  relation  only  to  the  personal  dress 
and  expenses  of  the  wife:  Howard  v.  Digby,  3  Bligh,  N.  R.  245. 

As  to  the  origin  of  pin-money,  see  Sug.  Prop.  Ho.  Lo.  165  n. 

18.  As  to  paraphernalia.'] — The  paraphernalia  of  the  wife  in- 
clude such  apparel  and  ornaments  of  the  wife  as  are  suitable  to  her 
condition  in  life,  such  as  pearls,  rings,  watches,  and  other  jewellery 
given  to  the  wife  to  be  worn  as  ornaments  of  her  person  only:  Gra- 
ham V.  Londonderry,  3  Atk.  394. 

Old  family  jewels,  however,  of  the  husband,  though  worn  by  the 
wife,  do  not  constitute  part  of  her  paraphernalia,  unless  she  has  ac- 
quired them  by  gift  or  bequest:  Jervoise  v.  Jervoise,  17  Beav.  566. 

The  wife  has  no  power  to  dispose  of  her  paraphernalia  during 
her  husband's  life  (1  Bright,  H.  &  W.  287.) 

The  husband,  however,  may  by  act  inter  vivos  during  the  life  of 
his  wife,  dispose  of  her  paraphernalia,  either  by  sale  or  gift:  1  P. 
Wms.  730;  Wilcox  v.  Gore,  11  Vin.  Ab.  180,  PL  19;  Northey  v. 
Northey,  2  Atk.  78;  Seymore  v.  Tresilian,  3  Atk.  358,  359,  and  see 
Hastings  v.  Douglass,  Cro.  Car.  344. 

He  cannot,  however,  dispose  of  them  by  will  (lb.),  but  if  he 
does  so  and  confers  other  beneJ&ts  upon  the  wife  by  his  will,  she 
will  be  put  to  her  election  between  her  paraphernalia  and  the  bene- 
fits she  may  take  under  the  will:  Churchill  v.  Small,  2  Kenyon  Bep. 
part  2,  p.  6. 

The  paraphernalia  of  the  wife,  such  as  jewels  purchased  by  the 
husband  and  given  to  her  after  the  marriage,  are  liable  to  the  debts 
of  the  husband:  Campion  v.  Cotten,  17  Ves.  273,  and  see  2  Yes.  7; 
Ridout  V.  The  Earl  of  Plymouth,  2  Atk.  104. 

In  the  administration  of  assets,  however,  the  widow's  claim  to 
her  paraphernalia  is  preferred  to  general  legacies:  Tipping  v.  Tip- 
ping, 1  P.  Wms.  780;  Snelson  v.  Corbett,  3  Atk.  869.  Hence  she  is 
entitled  to  have  assets  marshalled  in  all  those  capes  in 
[*622]  which  a  general  legatee  would  have  that  *  right,  viz.,  as 
against  the  heir:  see  Tipping  v.  Tipping,  IP.  Wms.  729, 
said  by  Lord  Hardivicke  to  be  "a  leading  case  followed  by  the 
Coart  ever  since:"  3  Atk.  495.  See  note  to  Aldrich  v.  Cooper,  2 
Lead.  Cas.  Eq.  post. 

Where,  however,  a  husband  only  pledges  the  wife's  parapherna- 
lia, and  dies  leaving  a  sufficient  estate  to  redeem  the  pledge  and  pay 
all  his  debts,  she  is  entitled  to  have  it  redeemed  out  of  his  personal 
estate  even  to  the  prejudice  of  legatees:  Graham  v.  Londonderry^ 
3  Atk.  893. 

The  widow  may  bar  her  right  to  paraphernalia   by  settlement 
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{Cholmely  v.  Cholmely,  2  Vern.  83),  and  if  her  husband  bequeaths 
to  her  her  paraphernalia  for  life,  and  she  dies  without  claiming 
them,  as  paraphernalia,  she  will,  it  seems,  be  presumed  to  have 
elected  to  take  them  under  the  will,  and  her  executor  or  adminis- 
trator will  not  be  entitled  to  them:'  Clarges  v.  Albemarle,  2  Vern. 
247. 

it  must  be  borne  in  mind  that  where  articles  such  as  ordinarily 
constitute  paraphernalia  are  given  to  the  wife,  either  before  or  after 
marriage,  by  a  relative  or  friend,  they  will  be  considered  as  given 
to  her  separate  use,  in  which  case,  as  we  have  before  seen,  she  may 
dispose  of  them  as  a  feme  sole,  and  they  will  not  be  liable  to  the 
debts  or  disposition  of  her  husband.  Thi»,  in  the  leading  case  of 
Graham  v.  Londonderry,  3  Atk.  393,  the  question  in  the  cause  be- 
tween Mr.  Graham  and  Lord  Londonderry  was,  whether  Lady  Lon- 
donderry, then  the  wife  of  the  plaintiff,  but  originally  the  wife  of  the 
then  late  Lord  Londondeny,  was  entitled  in  her  own  right,  or  as 
paraphernalia,  to  particular  jewels  thereafter  mentioned. 

First,  as  to  diamonds  given  to  her  by  Governor  Pitt,  her  hus- 
band's father,  and  which  were  a  present  to  her  on  the  marriage  with 
his  son,  Lord-Chancellor  Hardwicke  said,  "This  Court  of  latter 
years  has  considered  such  a  present  as  a  gift  to  the  separate  use  of 
the  wife,  and  I  am  of  opinion  she  is  entitled  in  her  own  right." 

The  next  question  was  as  to  four  diamonds  set  about  the  picture 
of  the  late  Regent  of  France.  Lord  Londonderry  returned  from 
France,  and  delivered  this  picture  to  Lady  Londonderry,  and  said 
at  the  same  time  it  was  a  present  sent  to  her  by  the  Regent  of 
France. 

With  respect  to  this,  his  Lordship  said,  "  If  this  be  a  present 
from  the  Regent  of  France,  it  falls  under  the  same  rule,  for  being 
a  present  from  a  stranger  during  the  coverture,  it  must  be  construed 
as  a  gift  to  her  separate  use,  though  I  do  not  think  it  so  clear  a 
case  as  the  others."  See  also  Lucas  v.  Lucas,  1  Atk.  270;  Brinck- 
man  y.  Brinckman,  3  Atk.  394,  cited.  Sed  vide  Jervoise  v.  Jervoise, 
17  Beav.  506. 

*  Gifts  also  from  the  husband  to  the  wife  may  be  made  [  *  623  ] 
to  her  separate  use,  where  they  are  made  to  her  absolutely 
and  not  mereJy  to  be  worn  as  ornaments  to  her  person  only.  See 
Graham  v.  Londonderry,  3  Atk.  393,  where  Lord  Hardwicke  says, 
"I  have  indeed  admitted  a  husband  may  make  such  gifts,  but  where 
he  expressly  gives  anything  to  a  wife  to  be  worn  as  ornaments  of 
her  person  only,  they  are  to  be  considered  as  mere  paraphernalia, 
and  it  would  be  of  bad  consequence  to  consider  them  as  otherwise: 
for  if  they  were  looked  upon  as  a  gift  to  her  separate  use,  she  might 
dispose  of  them  absolutely,  which  would  be  contrary  to  his  inten- 
tion." See  Grant  v.  Grant,  34  Beav.  623;  13  W.  R.  (M.  R.)  1057. 
In  re  Breton's  Estate,  17  Ch.  D.  416. 

\_Doctrine  of   Wife's  Separate    Property  Restated.  —  From    the 
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earliest  times  downward  the  law,  as  adminibtered  by  the  common- 
law  courts  has  made  the  husband  the  head  of  the  family  and  has 
vested  in  him  a  life  interest  in  his  wife's  realty,  and  the  absolute 
ownership  of  her  personal  estate  in  possession,  but  not  of  her  per- 
sonal rights  of  action.  This  has  made  her  incapable  of  suing  or 
being  sued  alone,  so  that  he  must  join  or  be  joined  in  all  lawsuits 
regarding  her  owq  effects,  and  debts  due  from  and  to  her.  and  her 
personal  rights  and  wrongs. 

One  of  the  consequences  of  this  is  that  she  can  bind  herself  by 
no  contract  and  her  formal  undertaking  to  do  so  is  void. 

Equity  as  administered  in  the  equity  tribunals,  grew  up  side  by 
side  with  the  law  of  the  common  law  courts,  and  its  rules  furnish 
a  remedy  for  many  of  the  hard  cases.  In  consequence  of  this  many 
rules  have  been  established  in  equity  looking  to  the  protection  of 
the  wife's  property. 

If  then,  parties  who  are  about  to  be  married  desire  to  be  governed 
Iq  their  pecuniary  affairs  by  rules  different  from  those  of  the  com- 
mon law,  and  especially  if  they  desire  the  woman  to  retain  the  own- 
ersliip  of  her  property  and  the  right  to  control  it,  or  to  retain  any 
other  power  of  contract,  the  rules  of  equity,  permit  them  to  express 
their  wish  in  an  agreement. 

In  nearly  all  of  the  United  States,  and  of  late  in  England,  there 
has  been  passed  statutes,  which  to  a  greater  or  less  extent  endow 
the  wife,  at  law,  with  rights  and  powers  before  available  to  her  only 
in  equity.  And  they  at  the  same  time  generally  relieve  the  husband 
of  the  obligation  to  pay  the  wife's  ante-nuptial  debts. 

Generally,  a  trust  for  the  sole  and  separate  use,  can  be  created 
only  for  the  benefit  of  a  married  woman  or  one  in  immediate  con- 
templation of  marriage:  Lindsay 'y.  Harrison,  3  Eng.  311;  Apple 
V.  Allen,  3  Jones  Eq,  120.  In  Pennsylvania,  it  is  now  considered 
settled  that  a  seperate  use  trust  cannot  be  created  except  for  a  mar- 
ried woman  or  one  in  immediate  contemplation  of  marriage,  and 
that  it  ceases  on  discoverture  and  does  not  revive  on  a  second  mar- 
riage: Bush's  Appeal,  9  Casey,  85;  Freyvogle  v.  Hughes,  6  P.  F. 
Smith,  22$.  Some  of  the  States  follow  the  English  rule  established 
in  TuUett  v.  Armstrong,  and  adhered  to  by  a  long  list  of  subse- 
quent decisions,  that  a  valid  separate  estate  could  be  created  for 
the  benefit  of  a  woman,  unmarried  at  the  time,  which  would  come 
into  active  operation  whenever  a  marriage  took  place,  and  which 
would  not  cease  entirely  upon  discoverture,  but  would  revive  and 
again  take  effect  upon  a  subsequent  marriage:  Waters  v.  Tazewell, 
9  Md.  291;  Shirley  v.  Shirley,  9  Paige,  363;  Staggers  v.  Mathews, 
18  Rich.  Eq.  154;  Fellows  v.  Tan,  9  Ala.  1003;  Beaufort  v.  Collier, 
6  Humph.  487;  Fears  v.  Brooks,  12  Ga.  197. 

The  effect  of  the  separate  use  trust,  which  is  in  direct  contraven- 
tion of  the  principles  of  law,  is  to  enable  a  married  woman  to  ac- 
quire property  independently  of  her  husband  and  to  enter  into  con- 
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tracts,  and  to  incur  liabilities  in  reference  to  such  property  and  dis- 
pose of  it  as  if  she  were  a  feme  sole. 

The  language  which  will  create  a  separate  trust  has  been  the 
subject  of  some  nice  distinctions.  In  all  cases,  however,  there 
must  be  a  direction  that  it  shall  be  for  her  sole,  separate  or  inde- 
pendent use,  or  in  equivalent  terms  show  an  intent  to  exclude  the 
husband. 

In  like  manner,  in  order  to  create  a  fetter  or  restraint  on  antici- 
pation, there  must  be  positive  words,  or  a  manifest  intention  to  re- 
strain the  power  of  disposal. 

The  restraint  on  alienation,  though  a  creature  of  the  Court  of 
Chancery,  cannot  be  dispensed  with  by  the  court,  even  where  the 
interests  of  the  married  woman  might  require  >t. 

The  subject  of  trusts  for  the  sole  and  separate  use  of  married 
women  is  one  of  practical  importance.  Many  of  its  principles  are 
peculiar,  not  extending  into  the  other  departments  of  the  law.  Its 
difficulties  grow,  in  the  main,  out  of  an  almost  constant  blending  of 
law  and  equity,  and  out  of  the  interpretation  of  new  statutes.] 
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[  *624]  ^EARL  OF  CHESTERFIELD  2).  SIR  ABRAHAM 

JANSSEN. 


February  Ath,  1750—1. 

[kepokted  2  VES.  125.] 

\S.  a  1  Atk  301,  1  Wils.  286.  J 

Post  Obit  Securities — Catching  Bargains  with  Heirs  Expectants 
AND  Reversioners — Confirmation.] — A.,  aged  thirty,  borrows 
5000Z.  from  B.,  upon  the  security  of  a  bond  in  the  penalty  of  20,- 
000 Z.,  conditioned  for  payment  of  10,000/.  if  A.  survived  C,  his 
grandmother,  from  whom  he  had  great  expectations,  but  not  other- 
wise. A.  survived  C.  a  year  and  eight  months,  and  soon  after  her 
death  executed  a  new  bond  hi  the  penalty  of  20,000/.,  conditioned 
for  payment  of  10,000/.  to  B.,  which  he  gave  to  B,  on  his  deliver- 
ing up  to  him  the  former  bond  to  be  cancelled. 

A  bill  being  filed  by  the  executors  of  A.  to  be  relieved  against  the 
latter  bond,  as  given  upon  a  usurious  contract,  and  an  uncon- 
scionable bargain,  the  Court  was  of  opinion  that  the  contract  wa^ 
not  usurious,  and,  without  giving  any  opinion  whether  the  trans- 
action was  such  as  the  Court  ought  to  relieve  against,  as  an  un- 
conscionable bargain  urith  a  person  dealing  with  his  expectancy, 
held,  that  the  acts  of  A.,  after  the  decease  of  his  grandmother, 
amounted  to  a  confirmatian  of  the  original  transaction,  and  gave 
relief  only  against  the  penalty  of  the  last  bond. 

The  state  of  the  case  upon  the  pleadings  and  proofs,  as  far  as  it  was 
material  for  the  consideration  of  the  Court,  was  shortly  this.  John 
Spencer,  in  1738,  being  possessed  of  an  income  of  7000/.  per  an- 
num, and  of  a  personal  estate  in  plate,  jewels,  and  furniture,  to  a 

great  value,  and  having  contracted  a  debt  to  the  amount 
[  *  625  ]  of  20,000/.  to  *  several  persons,  mostly  tradesmen,  by  whom 

he  was  pressed,  and  which  he  was  desirous  to  pay  off,  pro- 
posed to  borrow  money,  and  particularly  a  sum  of  5000/.  for  that 
purpose. . 
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As  he  had  a  well-grounded  expectation  of  a  great  increase  of 
fortune  on  the  death  of  his  grandmother,  the  Duchess  of  Marl- 
borough, if  he  survived  her,  he  resolved  to  contract  thereon.  He 
was  above  thirty,  originally  of  hale  constitution,  but  impaired;  and, 
although  afterwards  he  lived  more  regularly,  yet  he  was  addicted  to 
several  habits  prejudicial  to  his  health,  which  he  could  not  leave  off. 
She  was  seventy-eight,  of  a  good  constitution  for  her  age,  and  care- 
ful of  her  health. 

He  sent  to  a  market  a  proposal,  which  he  supposed  would  easily 
meet  with  a  purchaser,  as  it  was  natural  to  expect,  in  common 
course,  that  his  grandmother  should  die  first,  though  she  was  a  good 
old  life,  and  he  but  a  bad  young  one.  This  proposal  was,  that  if  any 
one  would  lend  him  5000^.  he  would  oblige  himself  to  pay  10,000Z.  at 
or  soon  after  the  death  of  his  grandmother,  if  he  survived  her,  but 
to  be  totally  lost  if  she  survived  him.  This  was  rejected  by  several 
knowing  persons  as  not  sufficiently  advantageous,  as  it  was  at  first 
by  the  defendant,  but  afterwards  accepted  by  him;  and  a  bond  of 
20,000 Z.,  conditioned  to  pay  10,000Z.,  was  given  on  those  terms. 

[  (e)  The  Duchess  of  Marlborough  died  the  18th  of  October, 
1744,  and  in  the  month  of  December  following,  on  the  defendant's 
delivering  to  Mr.  Spencer  the  bond  above  mentioned  to  be* can- 
celled, he  executed  a  new  bond,  whereby  he  became  bound  to  the 
defendant  in  the  penalty  of  20, 000 i.,  conditioned  for  payment  to 
the  defendant  of  10,000Z.,  with  lawful  interest,  on  the  19th  of  April 
then  next;  and  at  the  same  time  executed  a  warrant  of  attorney  to 
empower  a  judgment  to  be  recorded  against  him  in  the  King's 
Bench,  at  the  defendant's  suit,  for  the  said  20,000Z.  on  the  said  bond. 
The  defendant,  by  virtue  of  the  said  warrant  of  attorney,  caused 
a  judgment  to  be  made  out  on  the  said  bond  against  Mr.  Spencer, 
at  the  defendant's  suit,  for  the  said  20,000Z.,  to  be  re- 
corded in  *  the  King's  Bench  of  Hilary  Term  next  ensu-  [  *  626  ] 
ing  the  date  of  the  said  bond. 

In  the  month  of  December,  1745,  the  defendant,  by  the  invitation 
of  Mr.  Spencer,  being  with  him  at  his  house  at  Windsor,  he,  on  the 
14th  of  that  month,  gave  the  defendant  a  bill  for  lOOOZ.  on  Hoare 
and  Company,  in  part  of  the  defendant's  debt,  and  on  the  21st  of 
March  following  sent  the  defendant  lOOOZ.  more  by  his  steward. 

On  the  19th  of  June,  1746,  Mr.  Spencer  died,  but  before  his 
death  made  his  will,  and  after  payment  of  his  debts  and  legacies, 
(e)  This  statement  between  brackets,  is  taken  from  1  Atk.  301.. 
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gave  all  the  residue  of  his  personal  estate  to  be  at  his  son's  dis- 
posal, the  present  Mr.  Spencer,  provided  he  left  no  younger  child, 
and  appointed  the  plaintiffs  to  be  guardians  of  his  son,  and  also 
executors  in  trust  for  him  during  his  minority. 

The  executors  of  Mr.  Spencer,  finding  his  specialty  debts  were 
very  considerable,  and  that  such  as  were  upon  simple  contracts 
only,  which  likewise  amounted  to  a  very  large  sum,  would  receive 
but  little  satisfaction  through  the  deficiency  of  the  testator's  assets, 
after  payment  of  such  sums  as  were  really  and  bona  fide  due  on 
specialities,  brought  a  bill  to  be  relieved  against  the  defendant's 
demand,  as  being  an  unconscionable  one,  charging  that  the  condi- 
tion stipulated  by  his  security  was  absolute  and  independent  of  any 
other  contingency  than  that  of  a  grandson  of  thirty  years  of  age 
surviving  a  grandmother  of  eighty;  and  as  the  period  or  point  of 
time  limited  for  the  payment  (which  was  in  one  month  after  the 
death  of  the  duchess)  could  not,  by  reason  of  her  great  age  and 
infirmities,  be  removed  to  any  great  distance,  but  was  every  day  ap- 
proaching, and  in  fact  happened  soon  after,  so  the  requiring  such 
a  large  sum  as  10,000Z.  for  the  forbearance  of  5000Z.  for  so  short  a 
time,  being  at  the  proportion  of  200?.  for  every  100?.,  was  a  most 
usurious  contract,  and  such  as"  will  never  meet  with  the  approbation 
or  countenance  of  a  Court  of  equity,  especially  where  the  demand 
is  made  upon  the  assets  of  an  insolvent  person,  to  the  prejudice 

and  defeating  of  his  other  just  and  honest  creditors,  and 
[  *  627  ]  of  an  infant  heir  and  residuary  *  legatee;  and  that  the 

executing  a  new  bond  to  the  defendant  after  the  death  of 
the  Duchess  of  Marlborough,is  only  a  continuance  of  the  former  trans- 
actions, and  partook  of  the  original  fraud;  and  that,  being  an  unright- 
eous and  usurious  bargain  in  the  beginning,  nothing  which  was  done 
afterwards  could  help  it;  but  on  the  contrary,  defendant,  on  acquiring 
such  new  security  and  judgment,  and  thereby  seeking  to  conceal  the 
true  transaction,  did,  as  far  as  in  him  lay,  add  to  the  first  fraud,  and 
ought  to  be  restrained  from  taking  out  execution  on  his  judgment 
till  the  Court  have  first  inquired  into  and  determined  upon  the 
fraud;  and  therefore,  it  is  prayed  that  the  defendant  may  be  adjudged 
by  the  Court  to  be  a  creditor  of  Mr.  Spencer,  only  for  such  sums  as 
he  shall  appear  to  have  bona  fide  advanced,  with  interest  from  the 
time  of  advancing  the  same,  after  deducting  what  he  hath  received; 
and  that  he  may  be  decreed  to  come  in,  and  receive  a  satisfaction 
for  the  residue  of  such  principal  sums  only,  and  interest,  pari  passu 
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with  Mr.  Spencer's  other  creditors,  according  to  the  nature  of  his 
demand;  and  for  an  injunction  to  stay  his  proceedings  at  law  till 
the  hearing  of  the  cause. 

July  the  21st,  1747,  the  injunction  was  continued  upon  the  merits 
till  the  hearing.] 

Mr.  Noel,  Mr.  Clarke,  Mr.  Wilbraham,  and  Mr.  Crowle,  for  the 
plaintiffs. 

This  case  is  of  great  importance  to  the  estate  of  Mr.  Spencer,  but 
of  greater  to  the  public.  The  bill  is  to  be  relieved  against  an  exor- 
bitant, unconscientious  demand,  on  the  known  terms  in  a  Court  of 
equity,  payment  of  principal  really  advanced,  and  legal  interest. 
There  are  three  general  points  to  be  determined.  First,  how  that 
contract  would  have  stood  if  property  brought  in  judgment  in  a  Court 
of  law,  and  considered  merely  upon  legal  principles?  Next,  what 
the  fate  of  it  ought  to  be,  in  a  much  stronger  degree,  in  a  Court  of 
equity,  when  examined  by  principles  of  equity  ?  Lastly,  the  subse- 
quent transactions  relied  upon  in  the  answer  as  a  ratification  of  the 
original  bargain. 

*  As  to  the  first,  it  is  not  good  in  point  of  law,  and  there-  [  *  628  ] 
fore  usurious.  Oppression  of  this  kind  is  almost  of  as  an- 
cient date  as  the  use  of  money  as  a  medium  of  trade,  and  usury  of 
a  much  more  innocent  nature  was  against  the  principles  not  only  of 
the  canon  law,  but  of  the  common  law  of  the  land.  Lord  Coke  says, 
in  3  Inst.  151,  that  a  man  being  found  guilty  of  usury  after  his  death, 
all  his  goods  were  forfeited  to  the  crown;  although  it  is  now  altered 
by  several  statutes,  which  confine  it  to  such  a  quantum,  allowing  a 
certain  moderate  profit  for  the  use  of  money:  the  difi'erence,  there- 
fore, between  usury  and  interest  is,  in  specie,  nothing  but  in  gradu. 
Though  the  severity  of  the  common  law  is  changed,  the  nature  of 
things  cannot  be  changed.  It  was  the  constitution  of  this  country, 
and  is  so,  that  no  gain  should  be  exorbitant  on  the  loan  of  money; 
and  therefore  it  is  immaterial  whether  it  falls  within  thestatutes  or 
no,  but  this  case  does.  Where  such  a  contract  is  originally  for  the 
loan  of  money,  and  exceeding  the  legal  allowance,  it  is  rescinded  by 
the  Act  of  Parliament  itself,  though  attended  in  some  measure  with 
a  chance,  being  construed  a  subterfuge  and  evasion  of  the  act;  for, 
if  it  may  be  extended  to  one  life,  it  is  difficult  to  tell  where  to  stop. 
The  legislature  took  a  different  method  formerly;  in  the  first  acts 
describing  minutely  what  species  should  be  allowed,  confining  it  to 
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a  direct  loan  of  money  for  illegal  gain,  or  sale  of  goods  or  merchan- 
dise to  persons  in  necessity;  the  specifying  whereof  introduced  en- 
deavours to  evade  the  particular  kind  of  usury  described.  There- 
fore, the  21  Jac.  1,  c.  17,  is  in  general  terms;  in  consequence  of 
which,  courts  of  law  were  vested  with  a  kind  of  equitable  jurisdic- 
tion, to  consider  the  circumstances  of  the  case,  stated  as  particularly 
as  in  bills  of  this  Court.  The  intent  of  the  parties  at  the  original 
communication  is  considered  even  by  the  courts  of  law  as  decisive; 
and  where  that  is  for  a  loan  of  money,  or  colourable  sale  of  goods, 
whatever  is  thrown  in  of  a  different  kind,  it  is  usurious,  otherwise 
not;  Reynolds  v.  Clayton,  Mo.  397,  and  Becher's  Case  there  cited. 
Next,  wherever  security  is  taken  for  a  larger  sum  than  is 
[*  629  ]  *  really  advanced,  it  is  usurious;  unless  the  party  may  de- 
liver himself  therefrom  by  paying  a  less,  or  by  doing  some 
collateral  act.  The  throwing  something  hazardous  into  the  bargain, 
by  which  (as  it  is  insisted)  the  lender  might,  in  some  event,  have 
lost  the  whole,  will  not  take  it  out  of  the  statutes,  and  seems  to  have 
arisen  from  the  statute  11  H.  7,  c.  8,  telling  how  far  one  might  go 
to  keep  out  of  the  acts:  Mo.  397,  and  Button  y.  Downham,  CroEliz. 
642;  Burton^ s  Case,  5  Co.  69;  Roberts  v.  Trenayne,  Cro.  Jac.  507; 
Cottrel  V.  Harrington,  Brownlow,  180;  Fuller's  Case,  4  Leon.  208, 
Noy.  151,  2' And.  15:  and  Mason  v.  Adhy,  Carth,  67,  3  Salk.  390, 
Comberb.  125.  The  only  exception  is  the  foenus  nauticum,  or  bot- 
tomry bonds;  which,  for  the  sake  of  the  public  and  benefit  of  trade, 
are  held  not  within  the  statutes  of  usury.  The  only  view  of  the 
parties  here  was  a  loan  of  money,  and  security  for  double  the  sum 
advanced,  subject  to  the  contingency;  the  borrower  could  not  deliver 
himself  from  the  payment;  and  the  Court  will  then  lay  everything 
else  out  of  the  case.  In  the  calculation  of  lives,  it  is  difficult  to  say 
where  the  true  rule  is:  Halley  and  Newton  have  varied;  but,  on  the 
first  sight,  one  would  think  the  lender  had  here  greatly  the  advan- 
tage, from  the  disproportion;  so  that  on  the  face  of  it,  it  would  be 
deemed  a  subterfuge  in  a  court  of  law.  Suppose  the  bond  existing, 
and  an  action  brought  by  the  defendant,  after  the  grandmother's 
death,  and  the  statute  of  usury  pleaded;  the  parties  may  advance 
matters  dehors;  and  it  would  be  determined  to  be  within  the  statute, 
which  is  very  extensive,  and,  though  penal,  to  have  a  liberal  con- 
struction. The  terms  on  which  men  communicate  to  borrow  and 
lend,  cannot  alter  the  nature  of  the  case.  The  quantum  of  the  risk 
is  not  material,  nor  did  the  transaction  proceed  on  the  comparison  of 
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lives;  or  health,  or  constitution;  but  if  it  did,  the  defendant  was  sat 
isfied  of  the  contrary  to  what  he  now  endeavours  to  support  by  proof, 
as  to  the  constitution  of  Mr.  Spencer. 

As  to  the  second  point:  Courts  of  equity,  not  being  tied  up  to  rules 
consider  questions  of  this  kind  in  a  more  extensive  man- 
ner, and  in  general  have  avoided  laying  *  down  any  par-  [  *  630  ] 
ticular  rule,  as  that  would  (like  old  statutes  of  usury)  teach 
persons  how  far  they  might  safely  go;  but  declare,  that  wherever 
there  is  a  spark  of  oppression — the  motive  on  one  side,  necessity  to 
apply  for  money,  on  the  other,  a  covetous  passion  for  undue  lucre- 
they  always  relieve;  not,  indeed,  setting  it  aside,  but  by  giving 
what  is  really  due.  Their  principles  have  been  established  grad- 
ually, and  with  deliberation;  and,  if  one  or  two  judges,  who  presided 
here,  have  differed  and  been  unwilling,  they  have  at  last  been  com- 
pelled by  the  force  of  precedents  and  the  growing  evil.  There 
were  many  cases  for  relieving  against  uoreasonable  bargains  in 
case  of  young  heirs  in  the  time  of  Lords  Ellesmere,  Bacon  and 
Coventry.  The  first  case  afterwards  is  Waller  v.  Dalt^  1  Ch.  Ca. 
276;  which  was  introductive  of  Barny  v.  Beak,  2  Ch.  Ca.  136.  In 
Berny  v.  Pitt,  2  Vern.  14,  Lord  Jeffries  held,  there  was  no  differ- 
ence, whether  it  was  for  money  or  wares;  that  the  first  thing  pro- 
hibited by  the  statute  is  for  the  loan  of  money,  and  that  of  wares 
put  secondarily  only;  and  reversed  Lord  Nottingham's  decree,  who 
had  not  been  long  in  this  court  when  he  took  that  distinction.  In 
Birney  v.  Tison,  2  Vent.  359,  Lord  North  affirmed  the  decree,  though 
he  showed  an  unwillingness,  by  adding  ne  trahatur  in  exemplum. 
In  Batty  v.  Lloyd,  1  Vern.  141,  Lord  North  dismissed  the  bill.  In 
Nott  V.  Hill,  1  Vern.  167,  he  would  not  relieve,  and  reversed  Lord 
Nottingham'' s  decree;  but  on  a  bill  for  specific  performance  of  the 
same  agreement,  1  Vern.  271,  he  seenmfs  a  little  to  remit  that  rigour 
he  had  at  first,  and  would  not  countenance  the  practice.  But  Lord 
Ardglasse  v.  Muschamp  (/),  where  there  was  both  a  risk  and  con- 
firmation, shows  he  had  entirely  got  the  better  of  it.  from  the  force 
of  precedents.  Other  cases  were  before  Lord  Jeffries  and  Lords 
Commissioners,  1  Vern.  467,  2  Vern.  77,  78,  121,  402.  So  Tw-is- 
tleton  V.  Griffith,  1  P.  Wms.  310.  In  Curwyn  v.  Milner,  3  P.  Wms. 
293,  n.,  Lord  King,  though  he  seems,  like  Lord  North,  to  have 
brought  legal  notions  into  this  court  at  first,  yet  relieved.     In 

(/)  1  Vera.  237. 
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[  *  631  ]  Lawley  V.  Hooper,  19th  November,  1745  (g),  an  annuity  *of 
200/.  was  charged  on  the  estate  of  an  elder  brother,  as  a 
provision  for  the  life  of  a  younger,  who,  when  in  distress,  granted 
150Z.,  part  thereof,  to  Davenant  for  1050Z.  seven  years'  purchase, 
with  a  proviso,  that  the  vendor  might  repurchase  on  notice;  but 
there  was  indorsed,  that  it  should  be  on  paying  75Z.  more  than 
originally  advanced:  your  Lordship  held  it  a  mortgage  and  redeem- 
able; and  that  the  Ibl.  more,  when  the  thing  was  the  worse  for  the 
wear,  made  it  unfair.  The  principle  on  which  the  Court  has  gone 
in  these  cases  is  an  unconscionable  bargain;  and,  it  being  contrary 
to  public  convenience  to  encourage  it,  such  contracts  are  generally 
founded  in  oppression,  by  taking  advantage  of  the  borrower's  neces- 
sity, which  is  the  general  ground  of  the  malignancy  of  usury;  they  are 
of  public  mischief,  by  encouraging  extravagance  of  young  men.  If 
stopping  the  progress  of  it,  as  a  growing  evil,  be  thought  for  the 
public  good,  and  no  real  inconvenience  in  laying  an  embargo  on 
this  sort  of  trade,  this  is  nodus  dignus  vindice.  These  contracts 
are  generally  by  persons  having  an  expectation  only.  Men  thereby 
pledge  their  estates  before  they  have  them,  consequently  before 
they  know  the  value.  It  is  too  true,  that  men  generally  have  not 
so  much  regard  to  creating  reversionary  inconveniences,  when  they 
consult  present  gratifications; — know  not  how  to  estimate  what  they 
never  felt  the  benefit  of,  by  which  their  estates,  like  their  pleasures, 
are  gone  before  they  enjoy  them;  and  several  poor  creditors  com- 
monly fall  with  one  of  those  prodigals.  There  is  no  remedy  im- 
mediately, by  our  law,  against  this  extravagance,  as  by  the  Roman 
law  by  curatores,  interdicting  a  man  not  of  understanding  sufficient 
to  manage  his  own  property,  from  the  use  thereof.  This  extrava- 
gance has  established  a  trade  of  annuities  and  post-obits,  universally 
exclaimed  against.  The  ruin  of  a  man  who  falls  into  this  method, 
is  declared  no  to  be  far  off;  he  ruins  his  estate  without  spending 
half;  for  a  borrower  on  post-obits  never  puts  it  out  to  interest,  and 
many  of  these  are  purchased  at  above  half.  Our  sons  may  at  this 
moment  be  doing  the  same,  and  all  we  have  laboured  for 
[  *  632  ]  may  be  gone  just  after  our  *  death.  It  is  on  the  principle 
of  public  utility  that  Courts  of  equity  have  gone  further 
than  the  law.  So  from  the  general  inconvenience,  prsemiums  for 
places  are  not  allowed,  because  there  the  office  falls  to  the  man;  not 
that  he  is  fit  for  it,  but  the  office  fit  for  him.  So  in  marriage  bro- 
'  (g)  3  Atk.  278. 
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cage  bonds,  the  first  of  which  was  Hall  v.  Potter  (/i),  it  is  not  for 
the  sake  of  the  party  seeking  relief;  or  bonds  to  have  so  much  a 
year  out  of  a  particular  office;  or  by  clients  to  agents  pending  suit, 
although  the  party  to  whom  it  is  given  appears  meritorious;  or  by 
a  young  man  just  after  twenty- one  to  his  guardian.  In  Sheply  v. 
Woodhouse  (i),  17th  March,  1742,  a  bond  by  a  man  and  woman  to 
intermarry  in  thirteen  months  after  her  father's  death,  and  for  a 
reasonable  settlement — the  woman  above  thirty,  and  living  in  her 
father's  house — the  Court  went  on  public  inconvenience,  as  tending 
to  deceive  and  encourage  disobedience  to  parents.  The  cases  are  not 
confined  to  young  heirs ;  young  remainder -men  are  as  much  the  object; 
and  the  opinion  of  Lord  Talbot  was,  that  the  relief  of  this  Court  should 
be  extended  to  meet  such  contracts;  they  are  grown  into  a  sort  of 
stated  traffic,  which  tempts  young  men  further  than  their  vices. 
Lord  King  indeed  said,  if  this  was  res  nova  he  might  have  had 
some  difficulty;  and  it  may  not  be  easy  to  draw  the  line.  If  a 
young  heir  wanted  to  portion  a  daughter,  or  a  sum  to  put  into 
trade,  buy  books,  or  for  such  occasions,  equity  might  not  interpose; 
but  where  it  is  to  feed  extravagance,  the  Court  will  stop  there.  The 
same  set  of  men  are  generally  employed  in  such  contracts;  and  a 
catalogue  of  some  of  their  fortunes  is  nothing  but  pieces  of  ruin 
out  of  several  families.  No  proof  of  fraud  or  undue  advantage  is 
requisite:  the  case  speaks  for  it,  and  otherwise  it  would  be  saying 
the  Court  will  not  relieve  at  all,  as  to  such  secret  transactions  wit- 
nesses are  not  called  in.  It  is  unjust  and  unreasonable,  and  in  that 
light  a  Court  of  equity  calls  it  a  fraud,  arising  from  avarice  on  one 
side,  and  distress  on  the  other;  and  will  relieve  on  the  same  prin- 
ciples as  in  Sir  Thomas  Meere's  Case,  1  Vern.  465.  So  by 
Lord  Talbot,  in  Bosanquetv.  *  Dashwood,  Ca.  t  Talb.  40.  [  *  633  ] 
That  it  was  not  sought  by  the  defendant,  will  make  no 
difference;  the  proposal  generally  coming  from  the  person  in  dis- 
tress. The  defendant  could  not  be  ignorant  of  it,  or  of  Mr.  Spen- 
cer's expectation  and  dependency  on  his  grandmother;  his  own 
witness,  Richard  Backwell,  saying  that  it  was  hawked  about  that 
Mr.  Spencer  wanted  money  on  those  terms;  and  the  necessity  of 
concealing  it  from  her,  made  him  a  slave  to  the  person  with  whom 
he  treated.  It  is  literally  true,  that  he  was  neither  young  nor  an 
heir;  but  he  was  not  old  enough  to  manage  his  afi*airs.     Twistleton 

{h)  Show.  P.  C.  76,  1  Eq.  Ca.  Ab.  89. 
(i)  2  Atk.  535. 
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was  thirty-four  {k) ;  yet  was  his  conduct  relieved  against.  It  is  not 
generally  in  the  case  of  heirs,  though  called  contracts  with 
young  heirs;  for  an  heir  cannot  sell  a  reversion:  though  he  may 
estop  himself  by  fine,  he  cannot  grant.  Mr.  Spencer  was  quasi 
hoBres,  expectant  though  not  apparent:  the  Duchess  in  loco  parentis; 
and  his  dependency  on  her,  from  her  constant  declarations,  a  parental 
dependency,  and  known  so  to  be  by  the  defendant,  who  on  that  ex- 
pectation built  this  contract.  The  contract  itself,  as  well  as  wit- 
nesses, prove  his  necessity.  The  bare  applying  to  pay  two  for  one 
has  been  held  sufficient.  "Poor  "  and  "rich  "  are  relative  terms: 
and  however  large  a  man's  estate,  if  he  cannot  pay  a  debt,  he  is 
literally  necessitous;  and  otherwise  he  never  would  have  granted  on 
post-obits,  or  risked  his  expectations  on  such  terms.  Comparing 
the  ages,  the  defendant  cannot  be  said  to  run  any  lisk:  and  the* 
defendant  has  not  shown  that  the  contract  moved  on  a  comparison 
of  the  health  of  each:  nor  is  there  any  certainty  in  judging,  on 
thf  se  cases,  of  lives. 

As  to  the  third  point,  all  the  other  acts  of  Mr.  Spencer  were,  when 
under  the  like  circumstances,  as  originally,  proceeding  from  his  in- 
ability to  do  more.  His  acquiescence  cannot  be  considered  a  ratifi- 
cation, but  may  be  excused  by  his  looking  on  it  as  a  debt  of  honour 
and  a  sort  of  wager.  The  bond  and  judgment  are  an  evidence  he 
could  not  pay;  he  would  go  as  far  as  possible;  no  money  could 
be  raised  but  by  annual  rents,  whereas  an  immediate 
[*634]  *  payment  was  to  be  made;  and  the  borrower  is  a  servant 
to  the  lender.  Like  Curwyn  v.  Milner  (19th  June,  1731), 
3  P.  Wms.  293,  n.,  and  Wiseman  v.  Beake,  2  Vern.  121,  and  Lord 
Ardglasse  v.  Muschamp,  1  Vern.  237,  where  stronger  instances  of 
confirmation  did  not  avail.  So,  in  some  of  the  prize  causes  in  the 
Exchequer,  some  repeated  confirmations  were  held  rather  an  aggra- 
vation. Cole\.  Gibbons,  3  P.  Wms.  290,  differs  materially  from  this; 
for  there  a  person  under  no  distress,  renounced  a  relief  he  might 
have  had. 

Although  the  contract  is  usurious  in  law,  the  proper  way  is  to  come 
into  equity  to  stop  this  species  of  traffic,  which  is  of  public  incon- 
venience; no  act  of  parliament  could  be  made  to  meet  this  evil,  nor 
any  rule  that  would  not  be  inconvenient  in  particular  cases.  The 
policy  of  law  and  equity  in  this  kingdom  does  nothing  more  than 
what  has  been  done  in  other  ages  and  nations,  as  appears  from  the 
{k)  See  Twistleton  i'.  Griffith,  1  P.  Wms.  3ia 
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Macedonian  decree;  Digest,  lib.  14,  tit.  6,  "Law,"  1.  &c.,  where, 
though  the  words  are  filiiLS  familias,  it  shall  not  be  confined  to  that 
There  ought,  therefore,  to  be  relief,  on  payment  of  the  real  principal 
and  interest. 

Mr.  Attorney -General  (Sir  Dudley  Rider),  and  Mr.  Solicitor-Gen- 
eral (Mr.  Murray),  for  the  defendant. — This  is  indeed  a  matter  of 
importance,  being  a  question  whether  a  man's  own  act,  without  fraud, 
in  full  senses,  and  having  the  absolute  disposal  shall  bind  him.  If 
(as  has  been  argued)  there  was  no  other  way  in  which  the  Court 
could  assist  the  preservation  of  families  froin  ruin,  it  is  better  the 
law  should  be  wrong  in  itself,  than  uncertain.  So  far  as  a  Court  of 
equity  can  prevent  such  destruction  by  general  rules,  it  will  lay  down 
such  rules,  but  will  not  endeavour  to  preserve  a  weak  or  wicked  man; 
nor  say,  that  by  the  rules  of  equity  an  honest  and  wise  man  cannot 
be  protected  in  his  honesty  and  wisdom. 

The  question  of  law  must  arise  out  of  the  fact;  the  particular 
question  of  equity  must  depend  on  the  fact  also,  considered  under 
all  its  extensive  circumstances,  taking  in  the  convenience  and  incon- 
venience, but  still  the  ground  to  go  upon  must  be  made  out 
by  evidence.  *  It  will  hereby  be  shown  that  this  is  a  fair,  [  *  635] 
honest,  and  honourable  contract. 

The  circumstances  come  under  these  heads — first,  the  character 
situation,  and  figure  of  life  of  the  obligor;  secondly,  the  same  as  to 
the  obligee;  thirdly,  the  motive  or  reasonableness  thereof,  inducing 
the  obligor  to  solicit  such  a  bargain ;  fourthly,  the  manner  of  trans- 
acting and  concluding;  fifthly,  the  fairness  and  equity  of  the  price, 
from  the  chance,  under  all  the  circumstances,  according  to  the  pro- 
bability at  the  time  and  the  event,  that  has  happened:  sixthly,  the 
opinion  the  obligor  always  had  of  this. 

As  to  the  first,  it  is  material  in  all  cases.  His  understanding  is 
not  charged  by  the  bill  to  be  weak,  or  likely  to  be  imposed  on,  or 
that  he  was  imposed  on.  He  was  turned  of  thirty;  no  heir  of  any 
sort,  in  which  the  term  is  applied  in  these  subjects;  for  if  one,  liv- 
ing with  his  father,  is  considered  as  heir  (although  nemo  est  hoerea 
viventis)  he  had  no  father,  but  was  himself  father  of  a  family:  he 
was  in  no  state  of  quarrel  with  any  relations;  kfiown  never  to  have 
gamed,  which,  it  is  proved,  he  hated;  and  he  had  given  up  some 
former  extravagances,  and  lived  more  temperately;  was  his  own 
master;  possessed  of  a  fine  family  seat,  with  furniture  suitable  to 
his  rank  and  figure;  7500Z.  per  annum  for  life,  besides  present  per- 
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Bonal  estate,  contingent  reversions,  and  hopes  from  his  grandmother. 
The  pressure  on  him  for  his  debts  of  20,000Z.  (it  appears  not  how 
contracted)  was  from  tradesmen.  Justice  obliged  him  to  pay  them; 
it  would  be  scandalous  not  to  do  so,  and  prudence  required  it,  lest 
it  might  alter  his  grandmother's  opinion  of  him.  He  must  have 
paid  this  by  the  annual  profits,  joint  or  single  annuities  for  his  life, 
or  selling  his  personal  estate,  reversion,  or  the  chance  he  had  from 
his  grandmother:  and  this  would  have  been,  probably,  the  opinion 
of  the  best  and  wisest  friend  he  had.  None  would  advise  the  sell- 
ing his  personal  estate,  family  pictures,  &c.,  which  would  be  de- 
claring himself  bankrupt.  The  annual  profits  would  not 
[  *  636  ]  do  it,  nor  would  his  creditors  wait  without  impatience  *  for 
it.  As  to  annuities  (the  way  taken  by  a  tenant  for  life  who 
wants  money  for  particular  purposes),  it  certainly  is  not  a  beneficial 
way  of  contracting.  It  has  appeared  frequently,  that  if  a  man  sells  an 
annuity  for  his  own  life,  so  that  he  wants  to  sell  it,  the  price  is  about 
seven  years'  purchase,  supposing  him  of  middle  age  and  in  good 
health;  if  he  was  to  buy  an  annuity  for  his  own  life,  the  same  man 
gives  fourteen  or  fifteen,  and  in  1743  they  went  so  far  as  to  give 
sixteen  or  seventeen,  which  is  a  great  difference.  If  there  is  any 
objection  to  the  life,  they  make  him  abate  in  proportion.  Taking 
it  in  the  common  way,  he  would  get  but  7000Z.  for  lOOOZ.  per  an- 
num; taking  in  the  objections  to  his  life,  perhaps  not  5000Z.  If  he 
was  to  sell  his  reversion  in  fee,  or  the  reversion  of  10,000/.  (the  in- 
terest of  which  he  had  for  life),  if  he  had  no  younger  children,  he 
could  have  sold  them  for  little  advantage;  nor  could  he  have  got 
anything  for  his  chance  under  Lord  Sunderland's  will.  Then  his 
only  chance  to  raise  money  was  this,  and  it  was  the  most  reasonable 
way,  if  fairly  done  and  on  reasonable  terms;  and  otherwise  his 
goods  might  be  taken  in  execution  and  sold  for  little  value,  as  gen- 
erally happens. 

Next,  for  the  circumstances  of  the  defendant,  who  is  not  charged 
in  respect  of  his  character,  behaviour,  or  manner  of  dealing;  as,  in 
securities  to  women,  their  character  must  be  charged^  and  proved. 
It  would  have  been  material  also  that  he  had  been  acquainted  with 
Mr.  Spencer  (the  contrary  of  which  is  proved,  as  far  as  a  negative 
can),  or  a  companion  in  creating  the  debt  and  encouraging  it.  All 
circumstances,  weighing  iu  other  cases,  are  clear  of  this.  The  de- 
fendant is  not  a  person  looking  out  for  young  men  to  prey  upon; 
he  did  not  think  it  a  beneficial  contract,  and  absolutely  refused  it; 
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but  afterwards  accepted  it,  on  particular  application  and  pressing. 
Mr.  Spencer  himself,  in  private,  fixed  on  what  he  thought  the  fair 
price,  aDd  does  personally,  and  by  agents,  propose  these  terms  to 
any  who  would  buy;  which  were  refused  by  several,  only  because 
not  advantageous. 

*  The  motive  has  been  observed  on  already.  [*637] 

As  to  the  manner,  it  is  proposed,  in  the  first  moment, 
as  a  conditional  bargain.     If  it  turned  out  against  the  defendant, 
there  was  certainty  of  a  loss:  if  for  him,  they  might  live  so  long  as 
that  there  would  be  a  very  improbable  chance  of  gain.     No  undue 
advantage  is  taken,  for  what  is  proposed  is  simply  accepted. 

As  to  the  equality  of  it  as  a  bargain  of  chance,  whoever  deals  in 
or  buys  lives  must  have  regard  particularly  to  the  constitution  of 
the  person,  manner  of  life,  and  age.  If  the  life  is  bad,  the  company 
will  not  insure  at  all:  all  circumstances  must  be  considered,  and  it 
is  enough  to  go  on  probable  opinion.  The  bargain  supposes  an  in- 
equality in  their  lives,  that  the  grandmother  was  most  likely  to  die 
first:  she  was  of  good  health,  and  took  care  of  it;  Mr.  Spencer  the 
contrary,  from  his  course  of  life.  The  insurance  offices  always  go 
on  opinion,  and  inquire  into  a  general  account;  so  that,  if  a  false 
account  is  given  in,  actions  are  frequent  in  Guildhall  for  the  fraud. 
It  is  proved,  that,  notwithstanding  advice,  he  would  not  alter  his 
course,  and  said  he  did  not  desire  to  live  longer  than  his  constitu- 
tion would  let  him.  In  all  these  chances,  if  a  man  has  gone  through 
such  shocks  to  his  constitution  as  he  did,  they  deduct  two  years' 
purchase.  It  was  the  opinion  at  that  time  that  he  was  a  bad  life; 
and  it  appears  negatively  that  it  could  not  be  insured  at  5Z.  per 
cent.  Taking  it  on  the  event,  she  lived  six  years  after;  he  survived 
her  but  twenty  months.  Supposing  his  life  was  insured  at  5Z.  per 
cent.,  which  is  the  insurance  in  case  of  a  person  in  the  best 
health,  on  a  computation  of  the  value  of  lives  and  terms  for 
years,  the  defendant  is  gainer  about  3000Z.,  and  might  have  abso- 
lutely lost  it,  if  she  had  lived  many  months  longer.  Interest  of  the 
interest,  which  would  then  be  lost,  must  be  made  in  all  computa- 
tions. It  is  so  as  to  the  burdens  to  be  borne  between  tenant  for 
life  and  reversioner,  which  is  rather  too  favourable  to  the  tenant  for 
life.  The  defendant  has  proved,  that  none  would  give  that,  or  so 
much  as  he  did:  the  plaintiffs  have  proved  nothing  of 
that,  which  would  have  been  *  material  to  show  the  value  [  *  638  ] 
of  the  contract.     The  disproportion,  then,  of  the  risk  will 
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not  make  it  a  bad  contract:  nor  does  this  Court  consider  bargains 
in  the  nice  scale  of  exact  quality;  nor  adopt  the  rule  of  theKoman 
law,  by  which,  if  a  bargain  was  one-half  under  value,  it  was  set  aside. 

Lastly,  his  subsequent  acts — as  paying  part,  writing  the  letter 
himself  to  confess  judgment,  and  taking  every  step  after  her  death 
to  carry  it  into  execution — would  not,  perhaps,  be  of  much  weight 
if  they  were  not  consistent  with  his  private  opinion:  his  declara- 
tions in  private  being  that  he  was  honorably  and  fairly  dealt 
by.  The  judgment  was  freely  given,  and  not  complained  of  after- 
wards;, so  that,  if  it  could  have  been  set  aside  originally,  it  cannot 
now;  and,  being  in  his  senses,  he  might  have  released  any  demand. 
A  release  in  terms  of  all  his  right  to  set  it  aside  would  have  opera- 
ted in  point  of  law.  Then  is  it  not  so  in  equity  ?  A  release,  in- 
deed, may,  like  any  other  contract,  be  set  aside  in  this  Court;  but 
that  must  be  on  new  imposition  in  obtaining  the  judgment.  Things 
did  not  remain  in  the  some  situation,  for  now  the  money  became  ab- 
solutely due;  nor  was  he  under  the  same  necessity;  and  might  have 
disputed  it  then.  In  Cole  v.  Gibbons,  3  P.  Wms.  290,  the  contract 
had  not  a  possibility  of  being  fair;  yet  there  was  no  relief,  because 
it  was  confirmed  with  open  eyes.  In  Standard  v.  Metcalf  (Novem- 
ber, 1734),  the  plaintiff  lived  with  the  defendant,  her  uncle,  and 
soon  after  coming  of  age  was  prevailed  on  by  him  to  settle  her  es- 
tate upon  herself  for  life,  remainder  to  her  issue  in  tail,  remainder  to 
her  uncle  and  his  heirs:  she  afterwards  became  a  lunatic.  The 
transaction  was  thought  on  the  face  of  it  to  be  hard,  and  an  im- 
position by  her  uncle,  acting  as  guardian,  there  being  no  consid- 
eration, nor  any  occasion  for  it,  not  being  for  marriage:  on  a  bill 
to  set  it  aside,  the  defendant  insisted  it  was  fair,  and  that,  after  the 
settlement,  she  by  will,  to  which  he  was  not  privy,  had  given  the 
estate  in  the  same  way.  Lord  Talbot  thought  it  an  extraordinary 
contract,  and  unfair,  though  no  proof  of  fraud,  and  said, 
I  [*  639  ]  if  it  depended  on  the  settlement  *  only,  he  should  have 
relieved;  but  the  will  had  confirmed  it,  which  took  off 
that  ground  to  set  it  aside:  on  appeal  it  was  affirmed,  with  this 
variation  only,  that  as  the  bill  was  by  the  committee  it  ought  not  to 
bind  the  lunatic,  but  should  be  without  prejudice  to  her,  if  she 
should  become  sane,  and  seek  to  set  it  aside.  The  will  did  not 
operate  there,  but  only  showed  a  confirmation.  So,  but  in  a  stronger 
degree,  does  the  subsequent  act  here. 

As  to  the  use,  in  fact,  to  which  this  money  was  applied,  it  is  not 
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material  to  the  defendant  to  show  that,  having  advanced  it  bona 
fide;  but  what  materially  distinguishes  this  from  other  cases,  is  that 
it  was  applied  to  the  payment  of  the  borrower's  tradesmen. 

To  consider  next  the  question  of  law — whether  this  contract,  as  it 
stood  originally  upon  the  bond,  is  void  at  law.  If  so,  it  is  indeed 
putting  it  on  a  clear  foundation.  Mankind  will  have  a  rule  for  their 
property,  and  know  the  construction  of  the  statute  ;  and  it  will  be 
needless  to  argue  as  to  the  consequences  in  this  Court;  for  one  can- 
not, with  his  eyes  open,  make  an  agreement  contrary  to  that  statute. 
As  a  bargain  for  a  contingency,  there  is  no  objection  ;  for  all  sorts 
of  contingencies  are  the  subjects  of  a  legal  contract.  Any  objection, 
then,  to  this,  must  be  on  the  Statute  of  Usury,  which  is  not  frequent 
in  a  Court  of  equity.  No  contract  is  a  contract  on  usury  within 
the  statutes  which  was  not  so  before  them.  By  the  common,  taken 
from  the  canon,  law,  a  notion  long  prevailed,  that  it  was  not  law- 
ful to  take  an  interest  for  the  use  of  money,  which  prevails  in  Roman 
Catholic  countries  to  this  day;  and  it  is  astonishing  how  they  should 
think  money  might  not  be  a  commodity  to  be  used  as  well  as  any 
other.  This  notion  kept  that  commerce  out  of  the  world.  In 
France,  they  let  out  money  to  interest  in  another  shape.  Lord 
Coke,  in  3  Inst.,  labours  hard  to  show,  that  taking  any  interest  is 
contrary  to  nature,  and  endeavours  to  prove  it  also  contrary  to  the 
law  of  Moses  ;  but  the  age  is  grown  wiser,  and  the  law  is  altered. 
Any  sort  of  premium  was  usury  ;  now,  an  illegal  premium  only. 

Premium  is  a  word  more  extensive  than  interest  ;  and 
usury  is  taking  *  a  higher  premium  than  the  law  allows  [  *  640  ] 
for  the  use  of  money.  The  statute  37  Hen.  8,  c.  9,  is  an 
act  against  usury,  fixing  the  rate  of  it;  which  has  been  followed  by 
the  legislature  until  12  Anne,  st.  2,  c.  16,  and  the  rate  of  interest 
varied  ;  and  the  sense  of  all  the  statutes  may  be  taken  together. 
Perhaps  it  may  be  a  doubt,  whether  it  is  for  the  public  good  to 
have  any  law  fixing  the  rate  of  interest,  or  that  it  should  be  like 
other  commodities  at  market  (l).  Locke's  treatise  upon  the  con- 
sideration of  reduction  will,  at  least,  make  that  doubtful.  But  it 
must  be  taken  on  the  statutes,  which  comprehend  only  contracts  on 
usury.  There  must  be  a  principal  sum  due,  and  a  rate  of  hire  for 
the  use;  if  it  exceeds  the  proportion  fixed,  the  security  is  void,  and 
no  artificial  contrivance  shall  evade  that  law:  therefore,  on  pleading 

( I)  The  laws  against  usury  were  abolished  by  17  &  18  Vict.  c.  90,  and  24  & 
25  Vict.  c.  101. 
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ibe  Statute  of  Usury,  it  may  be  proved  by  any  collateral  evidence, 
where  it  appears  not  on  the  face  of  the  contract.  Where  there  is 
no  principal  and  rate  of  forbearance,  the  statute  relates  not  to  it. 
At  common  law,  therefore,  when  usury  in  general  was  forbidden,  a 
contract  on  condition  or  peradventure  was  not  within  it.  Hawkins, 
C.  82,  never  disputed  as  to  this  point:  where  the  principal  may  be 
hazarded  really,  it  cannot  be  usury.  Contracts  on  bottomry  are  not 
excepted  out  of  the  statute,  yet  are  clearly  not  within  it  from  the 
nature  of  the  contract,  the  contingency  of  the  ship's  returning.  So, 
the  discounting  notes  or  bills  of  exchange  is  not  within  the  statute,  qo 
principal  being  due  which  is  forborne:  so,  the  buying  up  of  securities 
at  a  low  rate  on  the  estate  of  a  third  person,  of  which  more  than 
legal  interest  may  be  made,  is  not  within  the  statute  ,  so,  a  wager 
at  odds,  which  is,  Button  v.  Doumham,  (m) :  so,  of  casual  bargain, 
Bedingfield  v.  Ashley,  (n);  so  Fountayne  v.  Grimes,  (o)*,  and  Long 
V.  Wharton,  (p).  Insurance,  interest  or  no  interest,  is  barely  a 
wager,  and  not  within  it,  according  to  Doddridge,  J.,  in  Roberts  v. 
Trenayne  (q),  and  Sharpley  v.  Hurrel  (r).  Yet  none  of  these  cases 
but  may  be  turned  into  such  a  shift  as  may  be  brought  within  the 
statute,  if  that  is  the  truth  of  the  agreement;  as  in  bottomry, 
[  *641  ]  if  it  be  a  mere  evasion  *  and  no  risks.  Where  the  princi- 
pal is  secured,  no  contrivance  can  exceed  the  rate  of  in- 
terest, which,  being  forbid  absolutely,  is  forbid  on  contingency. 
The  cases  cited  for  the  plaintiffs  prove  only,  that,  where  it  is  but  a 
nominal  risk,  it  is  a  mere  shift  and  evasion;  as  in  Clayton's,  &c.  (l), 
where  the  demurrer  admitted  the  corrupt  agreement,  and  there  was 
no  objection  to  the  pleading.  A  stress  is  endeavoured  to  be  laid  on 
words  in  determining  a  question  of  property,  from  the  word  "loan," 
&c.,  made  use  of  in  this  case.  If  it  is  a  loan  within  the  Statute  of 
Usury,  it  is  material;  but  a  contract  on  usury  is  not  a  loan  in  its 
nature,  a  loan  being  that  which  is  gratuitous.  It  is  true,  there  is  a 
difference  between  a  loan  not  consumed  by  using,  and  a  loan  which 
is  consumed.  The  first,  as  of  a  horse,  is  called  ''^covfimodatum-^''  for 
lending  is  not  understood  to  be  letting  it,  if  not  consumed  :  the 
other  is  to  be  repaid  in  weight  and  measure,  and  is  called  "mittwi^m;" 

(m)  Cro.  Eliz.  643. 
(w)  Cro.  Eliz.  741. 
(o)  Cro.  Jac.  252. 
[p)  3.  Keb.  304. 
{q)  Cro.  Jac.  507 
(r)  Cro.  Jac.  208 
(0  5  Co.  1. 
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but  in  its  original  was  gratuitous.  But  the  Court  always  goes  to 
the  substance.  What  is  a  loan  in  its  nature  cannot  be  made  a  pur- 
chase by  calling  it  so,  nor  e  contra.  This  never  was  proposed  in 
the  nature  of  usury,  the  original  communication  being  for  this  con- 
tingent bargain  :  no  principal  was  due,  nor  rate  for  forbearance  ; 
which  they  cannot  be  from  the  nature  of  the  contract.  In  bottomry 
it  is  called  a  loan,  but  not  therefore  usurious;  and  there  is  no  differ- 
ence between  this  and  bottomry,  which  is  admitted  to  be  a  hazardous 
contract,  and  good;  not  because  it  is  for  the  benefit  of  trade,  but 
that  a  material  risk  is  run,  and  to  be  paid  for.  So  that  it  turns  on 
this,  whether  it  is  a  fictitious,  colourable  contingency  to  evade  the 
statute;  for  if  it  is  so  it  is  void,  otherwise  not.  If  no  bargain  can 
be  made  of  a  contingency  on  a  life  but  what  is  within  the  Statute  of 
Usury,  it  will  be  a  proposition  understood  by  every  one.  Suppose 
an  action  brought,  and  a  plea  put  in  ;  this  could  not  be  considered 
as  a  nominal  contingency,  and  to  evade  the  statute. 

Next,  whether  this  Court  can  set  aside  this  legal  contract  upon 
arguments  of  conscience  arising  out  of  the  case,  and  that 
in  the  utmost  latitude.  The  proper  *jurisdictionof  equity  [  *642  ] 
is,  indeed,  to  take  every  one's  act  according  to  conscience, 
and  not  suffer  undue  advantage  to  be  taken  of  the  strict  forms  of 
positive  rules.  As  this  is  only  a  ground  of  equity,  it  may  indeed 
be  made  out  by  any  sort  of  evidence  upon  all  the  circumstances; 
and  on  all  together  the  Court  cannot  say  the  defendant  is  guilty  of 
misbehaviour  (which  is  not  charged  or  suggested),  or  say  this 
ought  not  to  stand.  Here  is  no  fraud  or  overreaching — no  evidence 
from  whence  imposition  is  to  be  presumed:  and  the  amount  of  the 
cases  cited  for  the  plaintiffs  is,  that  the  Court  will  relieve  against 
fraud  in  this  as  in  other  cases. 

But  supposing  these  points  against  the  plaintiffs,  another  and  a 
very  general  question  has  been  made  of  the  first  impression — viz., 
supposing  the  transaction  good  in  law  and  conscience,  yet  this 
Court  should,  for  the  sake  of  making  a  rule,  set  it  aside  on  princi- 
ples of  policy  or  political  reasoning;  for,  on  fraud,  there  can  be  no 
case  in  which  this  Court  will  not  relieve.  No  political  principle  can 
be  stated  on  which  it  should  be  set  aside;  therefore,  such  a  ground 
of  determination  is  impossible  in  this  Court.  There  may  be  a  diffi- 
culty to  tell  what  sort  of  rule.  It  is  admitted  that  no  certain  one 
can  be  drawn,  because  it  would  be  dangerous  when  applied  to 
particular  cases;  audit  is,  therefore,  said,  acts  of  Parliament  cannot 
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be  made  to  meet  cases  of  this  kind.  This  Court  does  not  exercise 
or  assume  a  legislative  power  but  disclaims  it,  and  never  will  make 
a  law  to  set  aside  contracts  on  public  principles  out  of  that  cause, 
if  good  in  law  and  conscience,  let  the  convenience  or  inconvenience 
be  what  it  will.  The  contracts  in  Exchange- alley  were  all  contin- 
gencies; yet  it  was  necessary  to  have  an  act  (m)  to  set  them  aside, 
although  easily  proved  inconvenient  to  the  public.  So,  of  fair  and 
equal  wages,  an  act  of  Parliament,  7  Anne,  c.  16  (n),  was  forced  to 
interpose.  So  of  gaming — money  won  at  a  fair  hazard,  without 
cheating;  this  Court  never  set  it  aside  before  the  legislature  inter- 
posed; so  that  political  arguments  are  never  taken  into  consider- 
ation. The  contract  of  sailors,  selling  their  shares  before 
[  *  643  ]  they  knew  *what  they  were,  could  not  be  set  aside  here  (o). 
It  is  true,  there  can  not  be  a  more  wretched  condition 
than  to  have  the  rule  of  property  uncertain,  misera  servitus  uhi  jus 
vagum.  Lord  Dighy  says,  "Set  the  mark  on  the  door  of  the  house, 
and  let  me  know  that  it  is  wrong,  or  it  is  doing  it  ex  post 
facto."  AVhere  the  C^urt  has  gone  upon  public  convenience,  it  has 
been  in  cases  defined  and  ascertained,  which  it  is  admitted,  this 
cannot  be.  It  is  a  misfortune  that  accounts  of  Courts  of  equity  are 
conveyed  to  the  public  in  loose  notes  by  persons  not  concerned  in 
the  cause,  and  mistaken,  and  that  general  rules  are  drawn  from 
particular  premises.  The  Court,  in  all  the  cases  alluded  to,  has 
inferred  a  presumption;  but  in  all,  the  presumption  may  be  taken 
ofiP;  it  depends  on  the  evidence.  If  a  trustee  buys  the  estate  him- 
self, the  evidence  from  his  situation  is  sufficient;  he  has  misbe- 
haved, for  he  cannot  be  a  check  on  himself,  and  does  not  act  fairly; 
but  the  presumption  may  be  taken  off,  as  if  he  agrees  openly  and 
fairly  with  cestui  que  trust,  or  with  the  knowledge  of  this  Court  (p). 
Sc,  in  bonds  to  lewd  women,  getting  security  for  nothing;  she  has 
grossly  misbehaved,  and  the  common  presumption  is,  that  she  has 
taken  an  advantage;  but  that  may  be  taken  off.  So,  in  marriage- 
brocage  bonds:  the  defendant  there  has  lain  such  a  bias  upon  him- 
self, that  he  cannot  properly  advise;  has  a  power  and  distress  over 
the  party:  this  is  evidence,  unless  taken  off.  So,  in  a  private  bar- 
gain, to  give  back  part  of  the  marriage  portion,  contrary  to  the 

(w)  7  Geo.  2,  c.  8,  and  10  Geo.  2,  c.  8.  repealed  by  23  Vict.  c.  28. 
(w)  Repealed  Stat.  Law  Rev.  Act,  1867. 

(o)  But  see  Rochford,  1  Wils.  229;  Taylour  v.  Rochford,  2  Ves.  281;  How  v, 
Weldon,  2  Ves.  516. 

(jp)  See  Fox  v.  Mackreth,  and  note,  ante,  p.  141. 
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public  treaty,  it  is  fraudulent,  and  a  presumption  arises  of  undue 
advantage,  because  the  father  may  say  he  will  not  otherwise  agree; 
but  that  may  be  taken  off.  Bargains  for  money, under  which  offices 
are  procured  from  one  who  had  the  giving  or  recommending,  have 
nothing  to  do  with  this;  but  there  the  presumption,  from  the  mis- 
behaviour, as  the  man  cannot  get  the  office  without  it,  may  be  taken 
off,  as  where  sold  with  the  King's  leave,  as  commissions  in  the  army, 
or  a  sum  of  money  may  be  paid  out  of  the  trust  of  an  office,  as  in 
Mr.  Bellamy^ sca.se.  Another  instance  is,  the  setting  aside 
securities  to  attorneys  pending  the  business,  which  *  was  [  *  644  ] 
Walmesley  Y..  Booth,  (q)  (2nd  May,  1741),  where  Japhet 
Crook,  being  prosecuted  for  forgery,  employed  the  defendant  to  be 
his  attorney,  who  was  to  get  bail,  money,  and  probably  even  evi- 
dence for  him,  and  just  then  procured  him  to  enter  into  a  bond  for 
1000 Z.,  for  which  there  was  no  consideration  but  for  services  done. 
This  a  Court  of  justice  would  never  suffer,  but  has  relieved  on  prin- 
ciples of  a  general  nature,  that  ah  attorney  should  not  take  advantage 
of  his  client's  distress  to  get  from  him  what  he  ought  not.  This 
Court  and  a  Court  of  law  will,  without  showing  errors,  tax  an  at- 
torney's bill,  though  settled  by  the  party  himself,  unless  a  great 
acquiescence,  or  some  such  matter;  it  was  an  unreasonable  bargain, 
and  the  presumption  was  from  his  not  being  at  liberty;  but  it  has 
never  been  determined  as  a  rule,  that  a  bona  fide  attorney  may  not 
receive  a  gratuity  over  and  above,  pending  the  matter.  Another 
rule  insisted  on  is  this,  that  mutual  bonds  to  marry  shall  be  set 
aside  by  the  Court,  though  ever  so  fair;  yet  in  Atkins  v.  Farr  (r) 
(February,  1738),  your  Lordship  decreed  relief  on  such  a  bond. 
That  rule  was  taken  from  Woodhouse  v.  Shepley  (s);  but  your  Lord- 
ship there  said,  you  gave  no  opinion  what  would  be  the  case  if  the 
bond  was  entered  into  by  two  persons  sui  juris,  without  fathers,  or 
emancipated,  having  fathers.  The  ground  there  was,  not  that  the 
woman  did  not  know  of  the  bond,  which  she  certainly  did;  she  lived 
in  her  father's  house,  had  nothing  but  from  him;  they  met  at  night 
out  of  the  house,  and  executed  this  bond;  it  was  held  a  fraud  and 
imposition  on  the  father,  who  was  made  to  believe  the  match  was 
off:  it  was  seducing  her  from  his  house,  and  encouraging  her  in  dis- 
obedience; therefore,  though  she  knew  what  she  did,  the  Court  re- 
lieved. 


[q)  2  Atk.  27,  Barnard.  C.  Eep.  478. 

[r)lAtk.  287.  («)2Atk,  535. 
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Lastly,  as  to  the  case  of  post  obits,  it  is  said,  "where  sons,  whether 
in  remainder  or  otherwise,  or  filius  familias,  not  having  a  fortune  or 
emancipation  of  their  own,  are  encouraged  in  riot  and  expense,  the 
Court  relieves,  without  evidence,  from  the  particular  purpose,  be- 
cause no  son,  in  the  life  of  his  father,  shall  make  such  a  bargain : 

but  that  is  not  the  ground  of  relief,  for  that  may  be  de- 
[  *645  ]  nied,  *  like  all  other  presumptions;  from  thfe  reason  of  the 

thing,  it  is  the  misbehaviour  to  persons  under  this  de- 
scription to  share  in  riot  and  encourage  disobedience;  which  ap- 
pears from  Domat,  under  the  general  title  "  Loan;  "  and,  in  another 
place  he  says,  that  on  a  bargain  with  filius  familias,  under  such  cir- 
cumstances there  may  be  relief,  under  such  not;  not  saying  but 
that  a  son  might,  for  a  portion,  even  when  filius  familias,  do  it.  As 
to  which  an  observation  arises  on  the  case  determined  by  Lord  Not- 
tingham, who  relieved  against  many  of  these  contracts  on  particu- 
lar evidence.  Lord  North  thought  he  went  too  far;  Lord  JefferieSy 
that  he  did  not  go  far  enough,  which  is  not  to  be  wondered  at;  for, 
judging  upon  circumstantial  evidence,  they  might  draw  different 
conclusions.  Lord  Nottingham'' s  reasons,  in  manuscript,  shew  he 
did  not  think  he  was  going  on  the  general  rule,  that  a  son  could  not 
sell  a  contingency.  The  case  is  entitled  Berny  v.  Pitt,  2  Ch.  Rep. 
396.  Berny  was  drawn  into  several  securities  for  money,  to  be  paid 
after  his  father's  death,  who  then  was  Infirm,  and  kept  alive  by  art; 
by  some  he  was  to  pay  five  for  one,  and  thus  was  involved  in  debts 
to  50,000/.,  or  60,000/.,  in  all  which  he  appeared  to  be  circumvented 
and  beset;  most  of  the  money  pretended  to  be  borrowed,  being 
raised  by  delivery  of  wares,  at  an  excessive  price,  as  wine,  hemp, 
&c.,  which  could  not  be  sold  for  a  quarter  of  the  price;  but  the  plain- 
tiff, from  his  necessity  (his  creditors  being  underhand  procured  to 
fall  upon  him),  was  willing  to  get  money  on  terms  against  which  he 
sought  relief.  Lord  Nottingham  first  made  him  pay  the  principal 
borrowed,  before  he  would  give  an  injunction,  but  relieved  him  as 
to  the  rest  at  the  hearing,  because,  he  said,  this  infamous  dealing 
ought  to  be  suppressed.  That  the  Star  Chamber  used  to  punish, 
and  this  Court  ought  to  do  it;  and  that  no  family  could  be  safe  if 
this  was  suffered.  But  Pitt  prevailed,  and  the  bill  against  him  was 
dismissed,  though  he  gained  about  three  for  one;  for  it  was  in  the 
time  of  his  father's  health,  three  years  before  his  death,  without  any 

circumvention  or  practice,  upon  an  express  agreement  to 
[  *  646  ]  lose  the  principal  if  *  the  son  died  in  his  father's  life; 
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which  shews  the  ground  of  the  determination — relieving  against 
those  defendants  guilty  of  misbehaviour,  yet  thinking  that  a 
proper  bargain  might  be  made  by  the  heir.  Lord  Jefferie.%  on  the 
evidence  of  that  case,  when  before  him,  laid  a  difiFerent  stress,  and 
relieved  against  Pitt  also.  From  that  time  there  is  no  case,  until 
Twistleton  v.  Griffith  (t),  which  turned  on  the  particular  fraud  and 
circumvention.  Curivyn  v.  Milner  (m),  as  cited,  is  a  determination 
against  Lord  King^s  opinion,  that  he  thought  himself  tied  down  by 
precedents:  but,  if  it  had  been  entire,  he  might  have  been  of  a  dif- 
ferent opinion;  and,  in  the  note  in  3  P.  Wms.,  it  is  misstated  "and" 
instead  of  "  or."  It  is  going  a  great  way  to  say,  there  can  be  no 
case  where  a  son  could  sell  a  reversion,  where  the  presumption  is 
taken  oif.  Presumption  is  evidence  but  until  the  contrary  proved. 
This  is  not  the  case  of  a  son;  but  of  one,  master  of  his  own  prop- 
erty. Cujiis  dare,  ejus  disponere.  The  principle  is  too  large,  that  this 
is  to  be  set  aside  because  of  a  want  of  money  on  one  side,  that  hold- 
ing in  every  bargain.  Then,  as  to  the  prospect  of  gain  on  the 
other,  it  is  a  laudable  motive  provided  they  act  honestly.  He  was 
under  no  more  necessity  than  any  man  may  be  presumed  to  be  who 
sells  his  estate,  and  cannot  therefore  come  into  equity  to  set  it  aside, 
because  he  wanted  money  to  pay  debts,  and  would  not  otherwise 
have  sold  it.  The  ground  of  common  recoveries  is  to  enable  people 
to  discharge  debts  by  sale  of  estates.  If  it  is  to  be  set  aside  as  being 
an  expectation  from  a  grandmother,  the  Court  must  go  into  very 
minute  circumstances.  As  to  the  Court's  relieving  upon  general 
principles  against  annuities  for  the  life  of  the  seller,  the  Court  never 
laid  it  down  that  such  annuities  simply  were  bad.  Laivley  v. 
Hooper  (u),  was  on  particular  grounds;  the  plaintiff  was  in  goal  at 
the  time,  and  fraud  infecting  the  whole;  but  the  Court  did  not  say, 
no  annuity  shall  be  allowed  that  a  man  sells  for  his  own  life,  if  so 
there  is  an  end  of  all  insurances  on  lives.  The  reasoning  in  Batty 
V.  Lloyd,  1  Vern.  141,  was  never  contradicted.  There 
would  be  great  difficulty  was  one  not  allowed  to  sell  *  such  [  *  647  ] 
things  and  turn  into  money,  but  must  starve  ob  hoeredis 
causam.  Contracts  for  contingencies  have  been  admitted;  Beckley 
V.  Neivland,  2  P.  Wms.  182;  and  in  Hobson  v.  Trevor,  2  P.  Wms. 
191,  a  contract  for  sale  of  an  expectancy  was  even  carried  into  exe- 
cution.    In   Whitfield  v.  Fausset,  1  Ves.  387,  1750,  a  mere  possi- 

(0  1  P.  Wms.  310.  — — 

(tt)  3  P.  Wms.  293,  n. 

(v)  3  Atk.  278. 
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bility  was  sold  by  the  heir,  nothing  vesting  in  the  life  of  the  father 
and  mother;  and  yet  your  Lordship  decreed  a  further  assurance  by 
the  heir;  which,  if  an  illegal  contract,  would  not  have  been  done. 
80,  where  an  officer,  going  abroad,  assigned  his  future  pay  (w),  a 
biil  was  brought  to  stop  the  money  in  his  agent's  hands;  it  was  ar- 
gued, such  assignments  were  not  to  be  endured,  because  uncertain 
and  against  the  public  service,  and  should  be  discouraged,  as  spend- 
ing one's  estate  before  he  has  it;  yet  the  Court  thought  every  one 
might  dispose  of  his  property,  and  decreed  it  because  not  uncon- 
scionable, though  that  was  a  contingency  and  possibility;  equity 
going  further  than  the  law,  which  allows  as  contracts,  but  equity  as 
conveyances.  But  what  is  this  public  good  which  is  not  to  be  de- 
fined? Is  the  end  proposed  by  this,  that  none  shall  spend  above 
bis  annual  income?  That  is  not  to  be  secured  in  human  nature,  or 
prevented.  Though  the  Romans  had  that  law,  they  were  allowed 
to  spend  their  estates.  Is  property  to  be  locked  up  to  another  gen- 
eration ? — for  that  efifect  it  will  have,  which  is  contrary  to  the  prin- 
ciples of  the  constitution  of  the  legal  part  of  the  government;  the 
later  books,  perhaps  for  200  years,  giving  a  reason  why  the  Statute 
de  Donis  (13  Edw.  1)  is  not  to  be  kept  and  preserved,  that  mankind 
may  apply  their  property  to  pay  their  debts;  and  judges  have  said, 
there  is  great  inconvenience  in  people  not  being  able  to  sell  their 
own  estates.  Is  the  end  proposed,  that  a  man  may  raise  money  on 
easier  terms  if  this  is  set  aside?  The  consequence  would  be  di- 
rectly contrary.  If  one  wants  money,  and  a  difficulty  is  laid  upon 
contracting  with  fair  honest  men,  he  will  go  into  the  hands  of 
knaves,  who  will  make  him  pay  for  running  the  risk  of  the  law,  and 

insist  on  more,  when  it  is  understood  that  he  could  not 
[  *648  ]  make  a  contingent  bargain.  *  This  was  not  lent  to  feed  riot, 

but  to  get  rid  of  a  pressure,  which  is  a  reasonable  cause, 
and,  therefore,  no  ground  to  set  it  aside  on  political  motives.  As 
the  law  cannot  find  out  a  general  rule  to  proceed  on,  much  less  will 
this  Court;  and,  in  every  case  where  equity  cannot  relieve,  it  is  not 
fit  to  be  relieved. 

F.ebruary  4,  1750-1,  the  Court  delivered  their  opinion.   Absent'e, 

Willes,  C.  J. 

Burnett,  J. — Upon  the  state  of  this  case  three  points  are  made. 

(lo)  See,  however,  Stone  v.  Lidderdale,  2  Anst.   533;   M'Carthy  v.  Goold,  1 
Ball&B.  389;  Davis  v.  Duke  of  Marlborough,  1  Swanst.  74;   Osborne  v.  Wil- 
.  379. 
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First,  that  the  original  contract  is  usurious,  contrary  to  the  stat- 
utes, as  being  a  greater  premium  than  the  law  allowed;  and,  if  so, 
the  new  security  will  fall  to  the  ground,  as  well  as  the  contract  it- 
self. 

Next,  that,  if  not  usurious,  it  is  so  unreasonable  an  advantage 
taken  of  necessity  and  future  expectancy,  as  the  Court  is  warranted 
to  relieve  against  as  an  unconscionable  bargain. 

Thirdly,  that  if  the  Court  is  warranted  to  relieve  against  this, 
the  new  security  will  be  considered  as  a  continuance  of  the  samo 
oppression,  and  stand  in  the  same  light,  though  entered  into  after 
the  event 

The  other  side  insist  that  the  original  contract  is  a  mere  contin- 
gent bargain,  and  consequently  not  within  either  the  intent  or 
words  of  any  statute.  There  are  no  circumstances  of  a  destitute 
heir  or  person  seduced  from  parental  government;  no  practice, 
fraud,  or  surprise;  and  that  the  bargain  is  equal,  taking  into  con- 
sideration the  risk  run  of  the  principal;  and,  therefore,  the  Court 
is  not  warranted  to  relieve,  even  on  the  footing  of  the  original  bar- 
gain. But  supposing  the  Court  would  relieve  on  that,  yet  there  is 
no  precedent  (but  to  the  contrary)  of  relief  when  the  party  has  taken 
on  himself  to  be  a  judge  of  the  equity  of  the  contract,  and  confirms 
it  with  his  eyes  open. 

The  case  is  new,  and  I  shall  endeavour  to  throw  my  thoughts 
into  que  connected  light,  and  occasionally  take  in  all  the  cases 
cited. 

*  As  to  the^rs^  point,  whether  the  loan  of  5000/.  to  be  [  *649  ] 
paid  10,000Z.  on  the  death  of  the  duchess,  if  he  survived 
her,  but  nothing  if  he  died  before  her,  is  usurious,  or  a  mere  casual, 
contingent  bargain.  I  hope  I  may  be  excused  in  calling  it  a  loan; 
because,  although,  in  a  case  where  the  capital  is  not  in  all  events 
to  be  paid,  the  word  may  be  improper  in  Courts  of  law,  this  Court 
at  least  has  adopted  the  use  of  that  word  in  respect  of  a  mere  con- 
tingent bargain — that  of  bottomry.  If  this  contract  be  usurious, 
it  must  be  either  because  it  is  contrary  to  express  words  of  the 
statute,  or  an  evasion  out  of  it.  It  would  be  misspending  the  time 
of  the  Court  to  enter  into  the  old  notion  about  usury,  and  the  con- 
demnation of  it  by  canonists,  civilians,  and  some  common  lawyers, 
because  all  those  expressions  depend  on  a  principle  which  is  out  of 
the  present  case.  The  common  lawyers  differ,  there  being  great 
opinions  either  way.     Lord  Coke  seems  to  call  all  usury  unlawful: 
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2  lost.  89;  3  Inst.  151; — but  in  Hard.  420,  Lord  Hale  says,  the 
Jewish  usury  only  is  prohibited  by  the  common  law,  and  the  true 
spirit  of  usury  lies  in  taking  an  unjust  and  unreasonable  advantage 
.of  their  fellow -creatures.  But  it  must  be  agreed,  that  nothing  is 
legally  usurious  that  is  not  prohibited  by  stat.  37  Hen.  8,  c.  9, 
which  leading  statute  is  followed  by  the  rest;  the  12  Anne,  c.  16, 
varying  from  it  only  in  reducing  the  legal  interest:  the  cases  de- 
termined on  the  first  statute  have  been,  therefore,  always  looked  on 
as  authorities  on  any  of  the  subsequent  {x).  Therefore,  to  make  a 
contract  usurious  within  the  express  words  of  the  statute,  the  re- 
ward must  be  taken  for  forbearance,  or  giving  a  day  of  payment; 
and  whatever  shift  is  used  it  will  be  usury,  but  not  within  the  stat- 
ute where  it  is  otherwise.  If,  in  truth,  it  was  a  sum  advanced  by 
way  of  loan,  and  the  reward,  in  truth,  given  for  forbearance,  no 
shift  wfll  prevail.  I  shall  better  explain  myself  by  the  instances  I  shall 
put.  Supposing  there  is  a  purchase  of  an  annuity  at  ever  such  an 
under  price,  if  the  bargain  really  was  for  an   annuity,  it  cannot  be 

usury;  but  if  the  communication  was  about  borrowing 
[  *  650  ]  and  lending,  it  may  be  usury  within   *  the  statute :  and 

how  (i/)?  If,  by  reason  of  all  the  circumstances  and  of 
the  communication,  the  exility  of  the  sum  given,  the  original  con- 
tract being  a  borrowing  and  lending,  the  Court  thinks  the  annuity 
was  a  mere  device  to  pay  the  principal  with  usurious  interest  to 
evade  the  statute,  this  will  be  within  the  statute,  thougft  on  tjie  face 
of  the  bargain  it  appears  ever  so  fair  a  sale  of  an  annuity;  the  con- 
trivance of  the  annuity,  as  the  usurious  reward  of  the  loan  of 
money,  shall  not  evade  the  statute  made  for  the  benefit  of  mankind. 
This  I  take  to  be  the  sum  and  substance  to  be  collected  out  of  the 
several  cases:  Cro.  Eliz.  27;  4  Leo.  208;  Noy,  151;  1  Brow.  180; 
and  2  Lev.  7  {z).  •  So,  a  bargain  on  mere  contingency,  where 
the  reward  is  given  for  the  risk,  not  for  forbearance,  will  not  be 
within  the  statute;  but  otherwise  if  the  intent  was  to  have  a  shift, 
which  was  Cro.  Eliz.  642,  3  (a).  If,  therefore,  a  man  gives  or 
lends  money,  not  to  be  paid  if  the  event  should  be  one  way,  but 
double  if  the  other,  and  it  is  uncertain  which  way  it  will  happen,  it 

(x)  To  make  a  contract  usurious  within  the  express  words  of  the  statute, 
the  reward  must  be  taken  for  forbearance,  or  giving  a  day  of  payment,  and 
whatever  shift  is  used  it  will  be  usury. 

Purchase  of  an  annuity  at  ever  such  an  under  price  is  not  usury. 

iy)  Secus,  if  it  was  a  mere  device  to  pay  a  loan  with  usurious  interest. 

(z)  Bargain  on  a  mere  risk  or  contingency  not  within  the  statute. 

(a)  Secus,  'if  the  contingency  was  a  mere  shift  in  evasion  of  the  statute. 
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is  not  within  the  statute,  for  the  reward  is  given  for  the  risk,  not 
forbearance;  but  if,  under  colour  of  such  an  hazardous  bargain, 
the  real  treaty  is  for  a  loan,  with  an  usurious  reward  for  that  loan, 
and  to  evade  the  statute,  the  contingency  inserted  is  of  little  mo- 
ment, being  no  ingredient  between  the  parties,  the  Court,  or  a  jury, 
on  the  whole,  may  pronounce  such  a  contract  usurious,  notwith- 
standing the  colour  of  contingency,  if  they  are  satisfied  the  re- 
ward is  given  for  forbearance,  not  for  the  risk— as  in  the  adding  a 
single  life,  which  is  a  healthy  life,  if  that  life  should  survive  half  a 
year:  so  they  might  as  well  add  a  contingency,  if  any  one  of  six 
persons  was  alive  at  the  end  of  six  months;  and  one  of  the  cases  is, 
if  any  one  of  three  persons  is  alive  at  that  time.  The  intent  of 
the  bargain  is  the  material  thing:  if  that  was  borrowing  the  money, 
it  is  within  the  statute,  whatever  colourable  contingency  inserted; 
and  this  is  the  sense  of  all  the  resolutions  in  the  several  cases:  5 
Co.  09,  70;  2  And.  15;  Mo.  897;  and  Mason  v.  Abdy  (b).  But 
where  the  principal  was  fairly  and  truly  put  in  hazard, 
and  such  as  none  *  would  run  for  the  interest  the  law  [  *  G51  ] 
allows,  there  is  no  case  where  it  has  been  held  within  the 
statute.  The  slightness  or  reality  of  the  risk  seems  to  be  the  only 
rule  directing  the  judgment  of  the  Court:  Cro.  Eliz.  741,  Beding- 
field  V.  Ashley;  and  in  3Keb.  304,  Long  v.  Wharton^  which,  though 
inaccurately  reported,  seems  to  me  good  law.  I  cannot  see  two 
contracts  bearing  a  greater  similitude  than  this  and  bottomry.  A 
life  may  be  insured;  so  may  a  ship,  which  may  sink  the  day  after, 
so  may  the  party  die;  one  is  as  much  an  adventure  as  the  other.  It 
was  endeavoured  to  distinguish  bottomry  from  every  contract  upon 
this,  that  though  above  what  the  law  allows  upon  a  loan,  yet  bot- 
tomry contracts  were  established  in  favour  of  trade,  there  being  a 
risk  of  the  principal,  and  they  being  necessary  for  trade  and  com- 
merce. But,  whatever  favour  the  Court  may  shew  to  such  contracts, 
they  will  never  establish  them  upon  the  destruction  of  a  statute;  and 
the  principle  of  the  Court  thereon  was,  that  the  bottomry  bond  was 
not  within  the  statute;  nor  could  it  be,  for  it  is  plain  that  a  real 
risk  was  run,  that  the  principal  may  never  be  payable;  therefore,  it 
cannot  be  given  for  forbearance,  but  grounded  merely  on  the  con- 
tingency, the  risk.  But  as  a  colourable  contingency,  in  case  of  a 
life  annexed  to  the  payment,  may  make  that-  bond  usurious,  so  wifl 
a  colourable  contingency  annexed  to  a  bottomry  contract:  as  in   a 

(6)  Cartb.  67. 

115 


*  652  CHESTERFIELD  V.  JANSSEN. 

bond,  if  one  out  of  twenty  ships,  bound  from  Newcastle  to  London, 
arrive  safe,  that  would  be  a  contingency  thrown  in  to  evade  the 
statute,  which  would  be  too  hard  for  such  a  bond;  so,  if  such  a 
contract  is  made,  if  the  packet  should  return  to  Dover  from  Calais, 
at  a  season  of  the  year  in  which  there  is  no  danger:  and  this  I  may 
say  with  the  more  security,  as  Joy  v.  Kent,  Hard.  418,  is  an  express 
proof  of  it,  where  a  bottomry  bond  was  sent  to  be  tried,  whether 
it  was  an  evasion  of  the  statute,  which  would  not  have  been  so  if  it 
could  not  have  been  an  evasion.  Indeed,  Lord  Hale  throws  out 
expressions  very  favourable  to  trade,  but  so  inaccurate  in  that  book 
that  I  do  not  think  they  could  be  such  as  came  out  of  the 
[  *  652  ]  mouth  of  so  great  a  man.  His  *  dictums,  then,  are  of  no 
authority.  One  of  the  first  cases  of  bottomry  which  came 
in  t[uestion  was  Sharpley  v.  Hurrel,  Cro.  Jac.  208.  What  the  Court 
goes  on  there  is  the  real  risk  of  receiving  less,  which  is  cited  again 
in  Roberts  v.  Trenayne,  2  Roll,  47,  and  Cro.  Jac.  508,  which  differ- 
ed from  the  other.  In  Soome  v.  Glen,  as  in  1  Sid.  27,  the  resolu- 
tion is  founded  on  the  real  hazard  of  the  principal,  which  cannot 
be  within  the  statute.  On  the  whole,  therefore,  I  am  of  opinion, 
that  this  is  not  a  contract  founded  in  its  origin  upon  usury,  but  a 
contingent  bargain,  and,  consequently,  within  the  express  words  or 
intent  of  none  of  the  statutes  of  usury. 

The  next  point  is,  supposing  it  not  a  contract  within  the  statute, 
whether  it  is  not  such  an  unconscionable  bargain,  obtained  of  an 
expectant  upon  his  expectancy,  as  the  Court  is  warranted  on  pre- 
cedents to  relieve,  on  paying  the  sum  advanced,  with  interest  from 
the  time  of  advancing.  If  it  was  necessary  to  give  an  opinion 
upon  this,  I  own  I  should  have  great  difficulty.  On  one  hand  I 
should  apprehend  it  would  be  too  large  to  say,  in  no  case  an  heir  or 
expectant  could  borrow  money  on  his  expectancy;  and  yet  to  let 
him  borrow  without  any  advantage  to  the  lender  seems  to  put  him 
under  difficulties;  fathers  being  frequently  close-handed,  though 
liberal  enough  at  their  death;  so  that  an  heir,  if  hindered  from 
supporting  himself  by  these  means,  might  starve  in  the  desert, 
within  view  of  the  land  of  Canaan.  On  the  other  hand,  I  should 
dread  the  consequence  of  giving  the  sanction  of  this  Court  to  future 
bargains.  Lord  Cowper  states  the  inconveniences  of  a  sanction 
which  had  been  given.  I  am  sure,  it  is  a  point  of  that  consequence 
to  the  welfare  of  mankind,  that  without  necessity  no  Court  will 
give  an  opinion  of  which  an  ill  use  may  be  made.  For  the  plaintiff 
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it  is  insisted,  that  there  have  been  many  contracts  not  illegal  or 
iniquitous  in  some  circumstances,  but  from  the  universal  ill  ten- 
dency on  the  prejudice  to  the  public,  have  been  always  set  aside  in 
this  Court:  instances  of  which  were  in  the  marriage-brocage  bonds, 
and  other  contracts  of  like  nature;  and  that  the  ill  ten- 
dency of  heirs  *  contracting  with  strangers  to  furnish  [  *  653  ] 
their  wants  is  to  make  them  quit  a  regular  family  life  and 
dependency,  to  withdraw  from  advice  and  counsel  of  friends,  and 
to  have  youth  supplied  with  the  means  of  gratifying  their  passions, 
and  the  bringing  people  together  on  the  worst  principles  on  which 
men  may  contract — avarice  on  one  side,  and  a  craving  appetite  on 
the  other.  The  greediness  of  gain  is  the  only  principle  on  which  a 
stranger  can  be  induced  to  furnish  a  stranger;  and  the  occasion  of 
applying  to  a  stranger  is,  because  the  wants  are  such  as  he  would 
not  reveal  to  his  family;  which  tends  to  a  delusion  in  what  is  of 
general  concern,  the  provision  for  posterity.  A  man  may  be  giv- 
ing his  estate  to  a  money-lender  instead  of  the  person  intended; 
and  everyone  disguising  the  truth  from  a  man  who  has  a  right  to  the 
truth  is  wrong,  and  ought  not  to  be  encouraged;  and  by  this  delu- 
sion he  gives  his  estate  to  strangers,  when  he  thinks  he  is  giving  to 
his  heir  or  relation,  and  when,  if  he  had  known  the  truth,  he  would 
have  provided  for  that  heir  or  relation,  so  as  to  prevent  his  beggar- 
ing himself.  This  has  been  a  growing  practice  to  supply  young 
heirs,  and  the  Court  has  extended  its  remedy.  At  first  the  cases 
are,  where  there  is  express  proof  of  gross  practice  or  actual  imposi- 
tion; from  thence  it  went  to  cases  where,  on  the  face  of  the  con- 
tract, it  was  so  gross  and  unreasonable  a  contract  between  the  par- 
ties, that  the  Court,  on  presuming  a  man  would  not  enter  into  it  but 
by  imposition,  has  relieved;  of  which  one  case  among  many  is  Nott 
V.  Hill,  1  Vern.  167.  As  the  mischief  increased,  the  Court  has  ex- 
tended its  remedy.  Where  the  bargain  is  so  lucrative,  and  the  per- 
son under  necessity,  so  that  the  judgment  of  the  Court  has  been, 
that  necessity  alone  could  induce  to  make  that  contract,  there  has 
been  relief:  the  first  case  of  which  kind  is  Berny  v.  Pitt,  2  Ch.  Rep. 
396 ;  2  Vern.  14,  a  very  remarkable  case,  and  a  stronger  there  could 
not  be.  It  is  also  stated  by  Lord  Cowper,  in  Twistleton  v.  Griffith^ 
1  P.  Wms.  310,  where  were  marks  enough  of  imposition  to  warrant 
relieving  on  that  foot;  but  he  chose  to  establish  it  on  the 
general  principle  and  Lord  Jefferies^  decree,  *  not  on  the  [  *  654  ] 
particular  circumstances  of  the  case;  and  he  seems  to  re- 
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joice  in  the  consequence,  that  this  would  put  a  difSculty  on  an  heir 
to  borrow  on  his  expectancy.  The  last  case  is  Curivyn  v.  Milner,  3 
P.  Wms.  293,  n.,  where  Lord  King  decreed  relief;  but  said  if  it  was 
new,  he  would  not  have  gone  so  far,  where  such  a  contract  was  fair, 
and  done  with  open  eyes;  saying,  he  thought  himself  bound  by 
precedents,  and  that  he  saw  no  difference  between  an  estate  settled 
on  an  heir  at  his  father's  death,  and  an  expectancy  of  personal  es- 
tate at  the  death  of  a  relation:  it  is  the  same  kind  of  expectancy  that 
tempts  to  these  kind  of  a  bargains,  and  the  influence  the  same. 

On  the  other  hand,  it  is  insisted,  none  of  the  particular  cases  cited 
come  within  the  circumstances  of  this:  that  all  those  of  fraud,  prac- 
tice, or  imposition  are  out  of  the  case,  it  being  a  bargain  sent  io 
market  by  the  borrower,  and  the  terms  his  own;  no  destitute  heir 
under  parental  government  having  a  great  personal  estate,  and  so 
not  in  the  circumstances  of  the  party  seeking  relief  in  other  cases; 
the  bargain  itself  different;  the  risk  being  different,  and  the  bar- 
gain, in  all  its  circumstances,  so  equitable,  that,  if  the  Court  should 
enter  into  a  nice  examination  of  the  proportion  and  risk,  it  would 
appear  the  defendant  would  have  been  out  of  pocket  if  the  grand- 
mother had  lived  a  little  longer:  that  this  Court  will  not  lay  down  a 
principle  in  general,  that  an  heir  or  expectant  may  not  contract  on 
his  expectancy:  that  there  have  been  instances  where  such  contracts 
have  been  carried  into  execution,  as  Hobson  v.  Trevor  (c),  and 
Whitfield  V.  Fausset  (d):  that  it  is  a  sufficient  terror  to  such  con- 
tractors, that  they  are  always  liable  to  the  examination  of  this  Court: 
and  that  they  can  never  stand  but  on  the  reasonableness  and  justice 
of  the  contract,  which  will  restrain  one  kind  of  men  from  preying 
on  the  follies  of  another.  These  ^re  the  arguments  on  both  sides, 
and  there  would  be  danger  and  difficulty  in  giving  an  opinion  on 
either;  but  there  is  no  necessity  for  it,  that  being  taken  away  by 
Mr.  Spencer  himself,  who  has  made  himself  the  judge,  by  volun- 
tarily giving  a  new  security. 
[  *  655]  *  Which  is  the  third  point,  supposing  the  Court  would  re- 
lieve against  this  in  its  original,  whether  it  will,  when  altered 
by  the  party  in  the  strongest  manner,  not  unapprised,  and  with  his 
eyes 'open.  There  is  no  case  of  a  contract  so  confirmed  which  was 
not  illegal  (but  such  as  the  Court  would  have  relieved  against  in  its 
original  instance),  where  the  Court  has  relieved  against  the  confir- 

(c)  2  P.  Wms.  191. 
{d)  1  Ves.  387. 
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mation;  unless  obtained  by  fraud  or  oppression,  and  then  it  has  been 
considered  as  a  continuance  of  the  first  oppression;  of  which  there 
are  two  cases  in  Vernon — Lord  Ardglasse  v.  Muschamp  (e),  and 
Wiseman  v.  Beake  (/ ) ;  but  there  is  no  resemblance  to  the  present 
from  either.  There  was  no  fraud,  practice,  or  imposition  in  the  ori- 
ginal contract  or  subsequent  security.  The  defendant  was  not  very 
pressing  for  his  money,  the  security  not  being  given  until  a  good 
while  after;  which  shews  no  suit  or  distress  was  threatened,  but 
fairly  and  voluntarily  done,  and  upon  intimation  received  that  the 
defendant  had  a  doubt  whether  he  could  make  good  the  contract  in 
a  Court  of  equity.  Cole  v.  Gibbons^  3  P.  Wms.  290,  and  the  note 
of  the  case  at  the  bottom  of  that,  is  applicable  to  the  present. 

As  there  is  nothing,  therefore,  to  set  aside  this  contract  on  the  foot 
of  usury  within  the  statutes,  and  next,  supposing  it  was  such  as 
would  be  set  aside  if  left  to  the  consideration  of  the  Court,  yet  as 
the  party,  with  his  eyes  open,  has  bound  himself  to  execute  it,  he 
ought  to  execute  it  It  is  too  much  to  set  it  aside;  the  penalty, 
therefore,  is  the  only  thing  which  can  be  relieved  against  in  this 
case. 

Sir  John  Strange,  M.  R. — There  is  no  occasion  to  introduce  what 
I  have  to  say  with  making  a  particular  statement  of  the  case;  but  as 
it  depends  on  a  variety  of  circumstances,  many  of  which  must  be 
considered  in  the  argument,  I  shall  content  myself  with  taking  them 
up  in  the  course  of  it. 
The  questions  upon  which  I  am  to  offer  my  advice  are  three. 

*  First,  whether  the  original  advancement  of  the  5000Z.  in  [  *656] 
the  manner  as  deposed  by  Mr.  Backwell,  and  disclosed  in 
the  defendant's  answer,  and  the  bond  taken  upon  it,  are  to  be  con- 
sidered as  usurious,  and  consequently  void  in  point  of  law. 

Secondly,  whether,  supposing  the  bond  does  not  come  within  the 
Statutes  of  Usury,  the  transaction  or  bargain  in  1738  is  of  such  a 
nature  as  will  entitle  the  plaintiffs  to  be  relieved  in  equity  on  the 
circumstances  attending  that  part  of  the  case. 

Thirdly,  whether  what  appears  to  have  been  done  by  Mr.  Spencer, 
after  the  death  of  the  duchess,  will  in  any  and  what  manner  influ- 
ence the  determination  of  this  case. 

As  to  the  first,  I  concur  in  opinion,  that  this  is  not  an  illegal  agree- 
ment made  void  by  the  Statutes   of  Usury.     The  prohibition  will 

(e)  1  Vern.  237.  ~     '  ~~ 

(/)  2  Vera.  121. 
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stand  on  the  words  and  meaning  of  12  Anne,  c.  16  (g);  for  that 
does  not  materially  differ  from  21  Jac.  1,  c.  17  (h);  or  12  Car.  2,  c. 
13  (i)',  and  appears  calculated  for  such  loans  wherein  two  principal 
circumstances  must  concur — agreement  to  give  and  receive  an  allow- 
ance of  profit  in  the  mean  time  for  the  money  hired,  in  a  greater  pro- 
portion than  allowed  by  the  statutes;  neither  of  which  circumstances 
occur  in  the  present  case.  The  repayment  of  the  money  advanced 
depended  on  a  contingency,  which  if  it  happened  one  way,  the  whole 
was  totally  lost;  during  the  pendency  of  this,  no  interest  or  profit 
could  accrue  to  the  defendant,  but  a  mere  wager  or  bargain  upon 
contingency  which  died  first,  so  that  the  whole  was  at  hazard.  It  is 
objected,  that  though  the  letter  of  the  contract  may  be  so,  yet,  if  the 
design  of  the  parties  was  to  borrow  the  5000 Z.,  and  one  should  give 
a  greater  use  for  the  money  than  the  law  allows,  putting  it  iiito  this 
shape  will  not  evade  the  statute,  in  which  statute  are  very  general 
words,  to  take  in  all  covin,  shifts,  &c.,  which  I  agreed  to;  and,  there- 
fore, if  the  Court  can  satisfy  itself  that  this  was  not  in  reality  a  bar- 
gain, whereon  the  principal  was  designed  to  be  at  hazard,  and  the 

shape  in  which  it  was  put  was  only  a  contrivance  to  evade 
[*657]  the   *  statute,  it   will   be  usury,   and  consequently   void. 

Whether  the  agreement  is  usurious,  or  not,  may  be  deter- 
mined two  ways:  first,  by  verdict  of  a  jury  on  a  plea  of  the  corrupt 
agreement;  secondly,  by  the  Courts  exercising  their  own  judgment 
on  the  circumstances  of  the  case  disclosed  to  them.  The  first  of 
these  methods  could  not  be  taken  in  this  cause,  because  it  appears 
the  bond  was  cancelled  upon  giving  the  judgment  after  death  of  the 
grandmother,  and  therefore  no  action  could  be  brought  on  it;  and, 
if  there  had  been  a  scire  facias  at  law  on  the  judgment,  either 
against  John  Spencer  or  his  executors,  no  plea  of  the  corrupt  agree- 
ment could  be  received;  the  judgment  redditum  invitum  not  being  a 
contract  or  assurance,  which  are  the  words  of  the  statute;  and  this 
was  the  opinion  of  B.  E.  in  Foot  v.  Jones,  Pasch.  9  Geo.  2;  the  other 
method  has  often  been  taken,  as  in  Roberts  v.  Trenayne,  Cro.  Jac. 
508  Thus,  wherever  the  Court  has  seen  that  the  contingency  to 
put  the  principal  in  hazard  is  only  added  colourably,  and  only  a 
nominal  risk,  the  Court,  to  prevent  an  evasion  of  the  statute,  has  de- 
termined it  to  be  usury;  as  in  Clayton's  Case,  5  Co.  1,  and  other 
cases,  where  the  adding  the  contingency  of  a  particular  person  being 

(g)  Repealed  Stat.  Law  Rev.  Act,  1867. 
(h)  Repealed  Stat.  Law  Rev.  Act,  1863. 
(i)  Repealed  17  &  18  Vict.  c.  90,  s.  1. 
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alive  at  the  end  of  a  year  was  only  a  shift.  So,  by  Holt,  Comb.  125' 
and  Garth.  68.  But  a  wager  between  two,  to  have  forty  for  twenty, 
if  one  was  alive  at  a  future  day,  would  not  be  usury :  Cro.  Eliz,  642, 
Button  V.  Downham :  and  in  1  Lut.  470,  notice  is  taken  of  its  appear- 
ing that  both  principal  and  interest  were  at  hazard.  The  present 
case  is  fully  before  the  Court,  and  proper  for  the  exercise  of  their 
judgment.  To  say  it  is  usury,  the  Court  must  be  convinced  that  it 
was  the  design  of  the  defendant  to  make  a  loan  of  this,  and  to  se- 
cure exorbitant  profit  for  it,  and  calculated  as  a  shift  to  evade  the 
statute.  But  I  cannot  think,  either  from  the  evidence  or  the  answer 
of  the  defendant,  that  it  was  the  scheme,  or  even  in  contemplation 
of  the  party.  It  appears  a  mere  wager  which  of  the  two  should  out- 
live the  other.  The  5000Z.  was  actually  advanced,  not  colourably: 
therefore,  none  of  the  cases  cited  prove  this  to  be  within 
*  the  Statutes  of  Usury,  or  warrant  the  Court  to  declare  it  f  *  658  ] 
void  thereon.  The  word  "lend,"  on  which  some  stress  was 
laid,  concludes  nothing.  Every  advancement  of  money  on  bottomry 
is  a  loan,  and  it  was  properly  observed  to  be  called  so  in  the  acts  of 
Parliament;  but  it  is  the  nature  of  the  agreement  and  intent  of  the 
parties  into  which  the  Court  must  look  to  determine  the  question. 
Cro.  Eliz,  642,  puts  it  entirely  on  the  question,  whether  it  was  the 
intent  of  the  parties  to  be  a  wager  or  a  loan  at  interest  So  in  Mo. 
398,  it  has  been  argued,  that  lending  money  on  bottomry,  when  more 
is  taken  than  the  legal  interest,  is  grounded  on  the  consideration  of 
the  profit  to  trade;  and,  therefore,  it  is  said  not  to  be  applicable. 
That  certainly  has  been  one  reason  why  so  large  a  profit  for  the  use 
of  money  has  been  allowed  in  that  instance;  but  the  general  reason 
has  been,  the  not  coming  within  the  intent  of  the  statute;  for,  if  it 
had,  the  Court  could  not  depart  from  it:  but  the  hazard  the  lender 
runs,  of  never  seeing  a  penny  of  his  principal,  or  any  of  the  interest, 
takes  it  out  thereof;  and  that  holds  as  strong  in  the  present  case; 
and  is  so  laid  down  in  general,  where  the  principal  and  interest  is 
in  hazard:  1  Sho.  8,  Mason  v.  Abdy:  and  in  Sid.  27,  a  diversity  is 
taken  between  a  bargain  and  a  loan,  whether  a  hazard,  or  not,  is 
considered  as  the  rule  for  determining  whether  a  bargain  or  loan. 
I  am  of  opinion,  therefore,  this  bond  does  not  come  within  the  Stat- 
utes of  Usury,  and  cannot  be  declared  void  at  law  thereon. 

On  the  next  question,  as  the  advice  I  shall  offer  will  be  grounded 
entirely  on  what  was  done  by  Mr.  Spencer  after  the  death  of  the 
duchess,  was  I  to  suppose,  for  argument's  sake,  the  plaintiffs  were 
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entitled  to  the  relief  prayed,  I  shall  offer  nothing  as  a  determina- 
tion of  that  branch  of  this  case,  though  it  may  not  be  improper  to 
throw  out  something  in  general.  I  see  no  reason  to  quarrel  with 
the  principal  cases  cited  as  the  ground  for  the  interposition  of  a 
Court  of  equity.  On  the  contrary,  I  cannot  help  declaring  I  con- 
cur with  those  determinations,  and  do  not  mean  in  the 
[  *  659  ]  l(?ast  to  abate  the  force  of  them.  In  the  *  present  case 
there  are  certainly  many  circumstances  that  cast  a  favour- 
able light  on  the  defendant's  part  of  the  transaction.  He  does  not 
appear  to  be  a  person  having  an  intent  of  fraud.  The  scheme  (A;) 
moved  not  from  him,  but  from  Mr.  Spencer,  on  whose  own  terms  the 
money  was  advanced  without  any  haggling  on  the  part  of  the  de- 
fendant, after  it  was  refused  by  others  as  not  a  desirable  contract 
on  the  calculation  of  chances.  Not  that  the  hands  of  the  Court 
are  tied  up  from  relief  from  the  want  of  fraud  or  imposition.  I 
have  no  jealousy  of  anything  of  that  in  this  case.  Yet  cases  may 
be  wherein  this  Court  would  interpose  to  prevent  improvident  per- 
sons from  spending  or  ruining  their  estates  before  they  come  to  them, 
though  no  proof  of  actual  fraud  or  imposition;  which  is  agreeable 
to  the  saying  of  Lord  Jefferies,  in  Berny  v.  Pitt  (I),  when  he  re- 
versed Lord  North's  decree.  So  it  was  considered  in  Twistleton  v. 
Griffith,  (m),  and  in  Curwyn  v.  Milner  (n).  The  necessity  must  be 
seen  by  every  wise  and  considerate  person.  The  Courts  keep  a 
strict  hand  over  these  agreements,  which  must,  indeed,  all  stand  on 
their  own  particular  circumstances;  and,  perhaps,  it  is  nob  advisable 
to  lay  down  any  general  rule  about  them,  or  more  than  is  necessary 
to  the  relief  in  each  particular  case. 

Confirination  of  the  contract. — Therefore,  without  ofPering  any 
advice  on  the  bond  in  1738,  abstracted  from  the  subsequent  transac- 
tion, I  will  proceed  to  the  third  question;  upon  which  I  am  of  opin- 
ion, that  the  plaintiffs  are  entitled  to  no  other  relief  against  the 
bond  and  judgment  in  1744,  but,  as  to  the  penalty,  on  payment  of 
what  remains  due,  and  the  interest  from  the  death  of  the  grand- 
mother: and  though  I  have  given  no  opinion  upon  the  former  part 
of  the  transaction,  yet  I  must  take  up  this,  as  considering  the  plain- 
tiffs  entitled  to  the  relief  prayed,  as  the  case  stood  on  the  first 

{k)  See  also  Townsend  v.  Lowfield,  Belt's  Supp.  to  Ves.  31.  But  it  seems 
such  a  circumstance  ought  to  have  little  weight:  Evans  v.  Cheshire,  Belt's 
Supp.  to  Ves.  300,  306. 

(/)  2  Vern.  14. 

(m)  1  P.  Wms.  310. 

[n)  3  P.  Wms.  293,  n. 
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agreement.  And  here  it  is  not  improper  to  take  a  short  view  of  the 
different  situation  in  which  Mr.  Spencer  appears  in  1744,  from 
what  he  was  in  1738.  When  the  first  bond  was  given,  he  was,  not- 
withstanding a  large  income,  involved  in  great  difficulty 
for  want  of  money  to  *  pay  creditors,  casting  about  every  [  *  660  ] 
way  for  a  present  supply,  and  suffering  dangerous  schemes 
to  be  privately  hawked  about,  fearful  lest  it  should  come  to  his 
grandmother's  ears  that  he  was  mortgaging  his  expectations  from 
her.  It  is  not  very  clear  who  took  the  first  step  toward  the  new  en- 
gagement after  her  death;  the  bond  was  not  given  until  near  two 
months  afterwards,  though  dated. the  next  day  after,  in  order  that 
it  might  carry  interest  from  thence.  But  supposing  the  defendant 
had  called  on  Mr.  Spencer  for  his  money  before  the  31st  of  Octo- 
ber (which,  from  his  genteel  behaviour  in  other  parts,  I  can  hardly 
think  he  did),  yet  there  is  no  circumstance  of  force  on  Mr.  Spencer; 
and  the  security  then  standing  out  against  him,  was  only  a  bond 
for  payment  of  the  money,  not  a  judgment  on  which  immediate  ex- 
ecution could  be  sued;  which  bond  would  have  given  him  time  enough 
to  turn  himself  about,  before  he  would  be  under  a  necessity  to  be 
exposed  to  an  execution.  It  appears  to  be  his  fixed  design,  after 
her  death,  to  pay  off  the  whole  as  fast  as  he  could,  and  that  with  a 
preference  to  the  defendant,  who,  he  said,  had  treated  him  like  a 
gentleman.  The  defendant  declared  he  would  not  press  him  for 
his  money,  although  he  should  be  glad  to  have  it;  and  Mr.  Spencer 
executed  the  bond  and  warrant  of  attorney  freely  and  voluntarily, 
and  well  pleased  therewith.  It  may  be  said  that  all  this  proceeded 
from  his  not  being  apprised  that  there  could  be  relief  in  equity 
against  the  first  bond.  In  Cole  v.  Gibbons  (o),  the  bill  for  relief, 
and  the  answer,  were  both  read  to  the  party,  and  yet  the  assign- 
ment was  confirmed;  which  circumstance,  greatly  weighing  with 
Lord  Talbot,  is  not  wanting  in  the  present  case;  it  is  what  the  de- 
fendant himself  may  make  use  of  on  his  part,  and  it  will  be  evi- 
dence for  him,  viz.,  that  he  answered  fo  the  manager  of  Mr.  Spencer 
that  he  doubted  whether  the  security  would  be  good,  and  therefore 
only  desired  a  note  or  memorandum ;  so  that,  from  this  doubt  of  the 
defendant,  Mr.  Spencer  was  apprised  of  the  possibility  of  relief 
he  had,  if  he  applied  to  a  Court  of  equity;  which  shows 
he  acted  with  his  eyes  open  in  this  *  article  of  confirma-  [*661] 
tion — that  it  was  not  a  sudden,  but  deliberate  act,  and 

(o)  3  P.  Wms.  290. 
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agreeable  to  that  frame  of  mind  he  continued  in  to  his  death,  as 
appears  from  his  subsequent  letters. 

Contracts  of  post  obits  are  to  be  discouraged;  and  though  the 
relief  is  not  granted  in  the  present  case,  yet  should  the  Court  hold 
a  strict  hand  over  these  sort  of  contracts.  How  this  would  be  in 
the  case  of  a  young  heir  under  parental  authority  I  do  not  say.  It 
may  be  improper  to  forejudge  such  a  cause;  but  inconvenience  there 
can  be  none  in  the  determination  of  this.  Yet,  in  giving  my  opin- 
ion and  advice  in  this  very  particular  case  against  relieving  the 
plaintiffs,  I  am  far  from  blaming  the  plaintiffs,  who  are  trustees  for 
the  infant,  for  submitting  the  case  to  the  consideration  of  the  Court, 
which  I  think  very  rightly  done. 

Lee,  C.  J. — The  first  point  is,  whether,  on  the  evidence  before 
the  Court  relating  to  this  transaction,  there  is  sufficient  appearing 
to  determine  this  contract  to  be  usurious.  Usury. — As  to  the  nature 
of  usury,  considering  it  at  common  law,  or  in  the  law  of  nature,  or 
Divine  law,  or  the  civil  law  of  other  countries  (of  which  there  is  a 
large  account  in  Pal.  291),  it  is  unnecessary  to  spend  time  on  that 
subject,  because  the  idea  of  usury  is  fully  settled  in  this  country  by 
the  legislature,  which  has  made  use  of  all  the  words  the  language 
could  furnish  to  prevent  taking  more  than  the  legal  interest,  in 
which  usury  consists;  and,  to  attain  this  end,  the  borrower  is  at 
liberty  to  disclose  every  circumstance  in  his  contract,  that  it  might 
appear  whether  there  was  any  shift,  &c.  It  appears,  by  2  And.  15, 
and  Mason  v.  Abdy,  Carth.  67,  where  the  difference  is  taken  and 
settled,  that,  where  the  hazard  of  losing  the  principal  is  but  a  col- 
ourable contingency,  the  agreement  is  usurious :  but  where  the  con- 
tin  gency  is  real  and  forcible,  it  is  otherwise.  Bottomry. — I  think 
that  is  the  material  consideration,  and  the  substantial  and  true 
reason  that  bottomry  bonds  are  not  considered  as  usurious  on  the 

coDstruction  of  the  statute  itself,  there  not  being  words 
[  *  662  ]    *  in  the  statute  to  reach  bottomry  bonds  when  they  run  a 

desperate  contingency  of  winds,  seas,  and  enemies,  the 
reasons  touching  trade  not  being  the  true  reasons,  although  they 
might  be  inducements  to  Courts  to  construe  the  statutes  in  a  favour- 
able way.  So,  if  on  advancement  of  money  by  way  of  loan,  the 
lender  will,  by  an  agreement  between  the  parties,  in  whatever  man- 
ner formed,  have  the  repayment  of  the  principal,  with  profit  ex- 
ceeding the  legal  interest;  that  will  be  corrupt  within  the  Statute 
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of  Usury.  If,  therefore,  two  persons  speaking  together,  one  desires 
100/.,  and  for  the  loan  will  give  more  than  the  law  allows,  and  for 
evasion  of  the  statute  a  practice  is  invented  that  the  borrower  shall 
grant  to  the  lender  30Z.  per  annum  for  so  many  years,  this  practice 
is  within  the  statute,  and  will  be  usury,  although  the  lender  never 
has  his  lOOZ.  again;  for  by  this  bargain  by  way  of  loan  he  has  full 
satisfaction  for  his  lOOZ.,  and  more  profit  than  the  law  allows;  which 
is  1  Bui.  36,  which  brings  the  present  case  to  the  single  considera- 
tion, whether  the  hazard  the  defendant  ran  of  losing  the  whole 
principal,  without  satisfaction  for  the  money  advanced,  was  not  a 
real  hazard,  which  might  require  a  reward  beyond  the  legal  and 
common  interest:  and  where  that  is  the  case,  it  appears,  from  all 
the  authorities,  that  all  bottoms  on  this  in  Courts  of  law— ^that  it  is 
always  thought,  where  the  profit  the  lender  is  to  have  is  as  a  re- 
ward for  the  hazard  he  is  subject  to,  and  not  for  the  forbearance  of 
the  day  of  payment  (which  are  the  words  of  the  statute),  they  are 
not  usurious.  In  MoUoy,  314,  317,  it  appears  these  real  contingen- 
cies are  not  within  the  Statutes  of  Usury  on  this  foundation. 

These  hazardous  bargains  are  unconscionable. — But,  on  the  second 
point,  I  think  it  will  be  well  worth  tlie  consideration  of  a  Court  of 
equity  whether  they  will  not  interpose  in  case  of  these  hazardous 
bargains  to  pay  double  so  as  to  prevent  the  lenders  going  away  with 
such  an  exorbitant  gain.  It  is  difficult  to  form  any  general  rule 
than  can  meet  every  case  of  this  kind  that  may  happen;  but  they 
must  in  general  be  governed  by  the  circumstances  in  each 
case:  only  this  may  be  always  proper  *  to  be  attended  to,  [  *663  ] 
as  far  as  may  be,  to  bring  all  contracts  that  are  in  the 
nature  of  loans  to  that  mean  prescribed  by  Parliament,  that  none 
take  more  than  the  legal  interest;  and  by  the  cases  cited  and  stated 
in  Courts  of  equity,  it  appears  they  have  used  a  sagacious  attention 
to  discover  whether  there  is  any  fraud  expressed,  or,  from  the  nature 
of  the  transaction  or  person  concerned,  anything  carrying  on  the 
face  of  it  an  appearance  of  imposition;  as,  in  the  case  of  young 
heirs,  &c.,  a  court  of  equity  has  disabled  from  taking  advantage 
thereof,  and  interposed  to  prevent  unconscionable  bargains.  That, 
therefore,  is  a  matter  worth  the  regard  of  a  Court  of  equity,  so  as 
to  prevent  all  trade  of  this  sort,  such  as  is  called  Jewish  interest, 
which  seems  a  malum  conusable  at  common  law. 

Confirmation, — What  has  been  done  by  Mr.  Spencer,  after  the 
death  of  the  duchess,  prevents  the  Court  from  entering  minutely 
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into  the  consideration  of  the  first  contract;  for  any  objections  there- 
to are  taken  away  by  himself,  in  whose  place  the  plaintiffs  stand. 
The  first  contract,  surely,  might  recover  strength,  and  be  validated 
by  the  intervention  of  a  new  case  that  was  fit  to  create  a  right.  If 
he  was  under  apprehensions  of  his  grandmother  when  the  first 
security  was  given,  yet  they  were  at  an  end  at  the  last.  If  he  was 
an  infant  when  he  gave  the  first  bond,  the  contract  would  be  void- 
able as  to  him;  but  if,  when  of  full  age,  he  gave  a  new  bond,  it 
would  be  good  against  him.  In  the  case  in  Dom.  136,  called  the 
Macedonian  decree  (De  Sanatu  Consulto  Macedoniano,  Dig.  lib.  xiv. 
tit.  V.  1),  it  is  said  that  if  any  creditor  lent  money  for  a  just  and 
reasonable  cause,  sufficient  to  support  the  equity  of  the  obligation, 
it  was  by  a  favourable  interpretation  of  the  decree  of  the  senate  ex- 
cepted from  the  general  prohibition,  according  to  the  quality  of  the 
use  to  which  the  money  was  put.  The  defendant  has  this  exception 
in  his  favour — the  use  of  his  money  being  to  pay  just  debts  to  trades- 
men; for  if  these  contracts  are  to  be  set  aside  upon  the  hatred  to  the 
creditor  who  has  made  an  improper  loan,  yet  that  imputation  is  taken 
away :  and  even  in  the  case  of  a  son,  if  the  father  approves 
[  *  664  ]  or  ratifies  the  obligation  by  payihg  part,  or  the  *  son  ac- 
quits it  himself,  it  cannot  be  revoked:  Dom.  137,  138,  in 
his  observations  upon  that  decree.  But  it  is  said,  that  though  Mr. 
Spencer  was  not  under  the  same  difficulty  when  he  gave  this  new 
security  as  at  the  giving  the  first  bond,  yet  he  was  a  debtor  then  to 
the  defendant,  and  liable  to  be  called  on  by  legal  proceeding  ;  but 
that  cannot  be  a  reason  to  set  aside  this  deliberate  act  of  Mr. 
Spencer,  against  whom  there  was  then  no  process,  but  a  readiness 
in  his  creditor  to  take  paper  security  instead  of  money,  which  he 
had  a  right  to.  I  rely  on  3  P.  Wms.  290  (p),  as  a  stronger  case 
than  this,  being  a  deliberate  act  confirming  an  unreasonable  bargain 
when  tbe  party  was  fully  informed  of  everything,  and  under  no  sur- 
prise: that  made  it  good.  In  Cann  v.  Cann,  1  P.  Wms.  727,  Lord 
Macclesfield  says,  there  is  no  colour  to  set  aside  a  release  which  the 
maker  had  a  right  to  make,  and  was  not  ignorant  of  his  right,  and 
that  solemn  conveyances  are  not  slightly  to  be  blown  over.  I  en- 
tirely concur,  therefore,  in  opinion. 

Lord  Chancellor  Hardwicke. — Before  I  proceed  to  give  my  own 
opinion  in  this  case,  I  must  take  notice  that  Lord  Chief  Justice 
(jp)  Cole  V.  Gibbons. 
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Willes  has  signified  to  me  his  entire  concurrence  on  these  three 
points. 

Next,  that  the  gi'eat  and  able  assistance  I  have  had  in  this  case 
has  made  my  task  extremely  easy ;  and,  as  I  concur  in  the  decree  I 
am  advised  to  make,  the  great  pains  taken  in  clearing  up  and  con- 
sidering the  points  might  have  excused  me  from  taking  up  any  time. 
One  thing  I  ought  to  say  in  the  outset — that  if  I  could  have  fore- 
seen upon  what  particular  point  the  judgment  in  this  case  would 
fundamentally  turn,  I  should  have  spared  the  judges  the  trouble  of 
this  attendance.  As  three  points  have  been  properly  made  at  the 
Bar,  it  is  necessary  to  say  something  to  each. 

Contract  not  usurious. — The  first  is  a  mere  question  of  law  upon 
the  Statutes  of  Usury  (q)  and  on  the  rules  of  law,  and  the  same  as 
in  a  Court  of  law,  if  an  action  had  been  brought  on  the  bond,  and 
the  whole  matter  had  been  disclosed  in  special  pleading. 
*  If  I  had  even  now  a  doubt  concerning  it,  I  should  have  [  *  665  ] 
held  myself  bound  by  the  opinion  of  the  judges,  as  a 
matter  within  their  conusance,  in  like  manner  as  if  I  had  sent  this 
to  be  tried  at  law;  in  which  case  the  Court  always  decrees  conse- 
quentially to  the  trial.  But  I  have  no  doubt  about  it,  and  concur 
in  opinion.  This  question  was  laboured  by  the  plaintiffs'  counsel ; 
many  authorities  cited;  strong  inferences  made  by  them.  I  do  not 
intend  to  go  through  them;  but  contracts  on  contingency  are  to  be 
distinguished  plainly,  for  a  wager  on  chance  is  not  within  the 
statute,  because  no  loan.  But  if  there  is  a  loan  of  money,  with  an 
agreement  to  receive  back  more  than  the  principal  and  legal  in- 
terest in  any  event,  there,  though  a  contingency  is  thrown  in,  on 
which  the  whole  principal  and  interest  may  be  lost  by  possibility, 
it  is  usurious,  and  contrary  to  the  statute.  On  this  it  was  insisted  for 
the  plaintiffs.  I  will  not  now  enter  into  a  critical  dispute  how  far 
any  such  contract,  where,  by  the  falling  out  of  the  contingency  one 
way  or  other,  the  money  may  be  lost,  is  in  strictness  a  loan.  The 
civil  law  has  very  nice  and  refined  distinctions  upon  this;  "cowmo- 
datuin''''  and  ^^mutuatuni'^  are  there  technical  terms  for  a  loan.  By 
the  first  was  meant,  where  the  things  lent  were  to  be  restored  in 
specie:  by  the  second,  where  in  genere  only:  but  in  both  the  things 
were  to  be  restored  in  all  events,  and  nothing  was  to  be  paid  for  the 
use  or  hire;  which,  when  it  was  so,  was  ^^locatum"  and  ^^conductum,^^ 

(q)  The  laws  against  usury  are  uow  abolished.  See  17  &  18  Vict.  c.  90,  and 
24  &  25  Vict.  c.  101. 
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by  the  Roman  lawyers,  under  which,  perhaps,  all  onr  laws  would 
strictly  come.  But  these  minute  distinctions  upon  loans  are  not 
adopted  by  us;  but  we  mix  and  confound  their  ^^commodaturn'^  and 
^^muiuatum,^^  as  appears  in  an  action  upon  a  loan,  which  takes  in 
both.  So,  though  interest  is  to  be  paid  for  it,  it  is  with  us  still  a 
loan:  so,  though  money  is  to  be  advanced  upon  a  risk,  which  upon  a 
contingency  may  be  totally  lost,  it  is  still  a  loan  of  money ;  and  all  the 
books  treating  of  bottomry  call  it  money  lent  on  bottomry.  Besides, 
this  is  plain  by  the  express  words  of  the  stat.  11  Hen.  7,  c.  8,  which 

shows  they  understood  that  an  adventure  might  be  inserted 
[  *  666  ]  in  a  *  contract  of  a  loan;  and  it  is  observable  that  this,  if 

real  and  fair,  exempted  it  from  the  laws  of  usury;  though 
at  that  time  all  kind  of  usury,  or  taking  interest,  was  unlawful.  By 
the  law  of  England,  therefore,  the  insertion  of  a  contingency  will 
not  of  itself  prevent  a  contract  being  a  loan.  Consider  the  result 
of  the  cases  cited  on  the  Statutes  of  Usury,  which  I  will  not  repeat, 
but  only  deduce  proper  and  natural  inferences  from  them.  First, 
if  there  is  a  loan  on  contingency,  in  consideration  whereof  a  higher 
interest  than  the  law  allows  is  contracted  for  forbearance,  if  the  risk 
goes  only  to  the  interest*  or  premium,  and  not  to  the  principal  also, 
though  real  and  substantial  risk  is  inserted,  it  is  contrary  to  the 
statute,  because  the  money  lent  is  not  in  hazard,  but  safe  in  all 
events;  and  no  regard  is  then  had  whether  the  contingency  is  real 
or  colourable,  as  appears  from  what  Doddridge,  J.,  says  in  Roberts 
V.  Trenayne,  (r);  who,  by  the  way,  takes  it  for  granted  that  such  a 
loan  may  be  with  us  on  contingency.  Next,  if  the  contingency  ex- 
tends to  both,  and  there  is  a  higher  rate  than  the  law  allows,  regard 
is  had,  whether  a  bona  fide  risk  is  created  by  the  contingency,  or 
whether  only  colourable  ;  for,  if  so,  Courts  of  law  hold  it  con- 
trary to  the  statute,  because  it  is  an  evasion  to  get  out  of  the 
statute,  which  is  prohibited  by  the  law  itself:  Clayton's  case,  5  Co. 
70;  and  in  the  case  put  by  Popham  in  BurtorCs  case  (s),  immediately 
preceding.  So  in  Mason  v.  Abdy.  But  where  the  contingency  has 
extended  to  principal  and  interest  both,  and  not  colourable  only, 
but  a  fair  aad  substantial  risk  is  created  of  the  whole,  it  takes  it 
out  of  the  statute:  though  called  a  loan,  it  is  considered  as  a  bar- 
gain on  chance,  and  differs  little  from  a  wager.  On  this  depends 
the  case  of  bottomry :  for  T  agree,  that  the  approving  thereof  is 

(r)  2  Roll.  47;  Cro.  Ja«.  508. 
^8)  6  Co.  68. 
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from  their  being  fair  contracts  on  a  real  hazard,  and  not  that  they 
concern  trade;  though  trade  and  commerce  are  taken  into  considera- 
tion, but  not  alone  relied  on  to  support  usury,  for  that  cannot  be. 
The  plaintiff's  counsel  object  to  this,  by  laying  stress  on  certain 
expressions  and  dicta  of  judges  in  some  cases,  that  there 
must  be  no  *  transaction  or  communication  of  borrowing  [  *  607] 
and  lending:  and  care  must  be  taken  that  there  be  no  such; 
and,  therefore,  as  the  first  proposal  in  the  present  case  was  to  borrow 
money  on  a  contract  to  pay  two  for  one,  it  is  usurious,  notwithstand- 
ing the  contingency  thrown  in.  A  very  right  answer  has  been 
already  given,  that  Courts  of  justices  are  to  regard  the  substance  of 
things  oh  a  contract,  and  not  mere  words,  which  might  be  inaccu- 
rately used  by  the  parties  in  private  dealing.  But  another  answer 
may  be  given — that  in  the  most  accurate  books  these  expressions 
are  applied  to  cases  arising  on  purchase  of  an  annuity,  or  sale  of 
goods  and  merchandise,  at  a  premium  or  advanced  profit  beyond 
the  rate  of  legal  interest;  in  which  cases  these  expressions  are  pro- 
perly applicable,  but  cannot  be  so  to  loans  on  contingency — that  is, 
a  fair,  real  contingency;  for  there,  from  the  nature  of  the  thing,  the 
communication  must  be  about  a  borrowing  And  lending,  as  is  plain 
from  the  case  of  bottomry  ;  and  the  case  put  by  Doddridge,  J.,  in 
terms,  is  of  lending  lOOi.,  &c.,  upon  a  casualty  :  if  it  goes  to  the 
interest  only,  and  not  the  principal,  it  is  usury;  which  he  clears  by 
the  case  of  bottomry.  The  very  stating  of  the  case  on  the  purchase 
of  an  annuity  or  sale  of  goods  proves  the  truth  of  this.  An  annuity 
may  be  purchased  at  as  low  a  rate  as  you  can,  provided  it  was  the 
original  negotiation  to  purchase  and  sell  an  annuity  ;  but  if  the 
treaty  began  about  borrowing  and  lending,  and  ends  in  the  purchase 
of  an  annuity,  it  is  evident  that  it  was  only  a  method  or  contrivance 
to  split  the  payment  of  the  principal  and  usurious  interest  into  several 
instalments,  and  consequently  that  it  was  a  shift;  which  is  Fuller's 
case,  and  TanfieWs  case,  4  Leon.  &  Noy,  151,  which  I  take  to  have 
been  on  the  same  deed  as  that  in  1  Brownlow.  So,  in  the  sale  of 
goods  or  merchandise,  it  is  lawful  to  sell  as  dear  as  you  can,  on  a  clear 
bargain  by  the  way  of  sale;  but  if  it  is  first  proposed  to  borrow,  and 
afterwards  to  sell  goods  beyond  the  market,  this  is  usurious  ;  of 
which  there  are  two  cases  in  Mo.  397.  The  very  putting  these 
cases  shows  how  proper  and  forcible  those  expressians  of 
the  judges  before  mentioned  are,   *  when  used  in  the  [*668] 
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purchase  of  an  annuity  and  sale  of  goods;  but  how  improper  when 
thrown  out  in  cases  of  loans  of  money  on  contingency. 

Unconscionable  bargains. — The  second  question  is  supposing  the 
first  CDntract  to  be  valid  in  law,  whether  it  is  contrary  to  conscience, 
and  to  be  relieved  against  in  this  Court  upon  any  head  or  principle 
of  equity.  I  will  follow  the  prudent  example  of  not  giving  any 
direct  and  conclusive  opinion.  As  it  would  be  unnecessary,  it  is 
the  safest  not  to  do  it;  yet  it  has  been  made  necessary  to  say  some- 
thing on  it.  It  cannot  be  said  that* such  contracts  deserve  to  be 
encouraged,  for  they  generally  proceed  from  excessive  prodigality 
on  one  hand,  and  extortion  on  the  other,  which  are  vitia  temporis, 
and  pernicious  in  their  consequences;  and  then  it  is  the  duty  of  a 
Court,  if  it  can,  to  restrain  them. 

Classification  of  fraud. — This  Court  has  an  undoubted  jurisdic- 
tion to  relieve  against  every  species  of  fraud. 

Actual  fraud  arising  from  facts  and  circumstances  of  imposition. — 
First,  then,  fraud,  which  is  dolus  malus,  may  be  actual,  arising  from 
facts  and  circumstances  of  imposition;  which  is  the  plainest  case. 

Fraud  apparent  from  the  intrinsic  nature  and  subject  of  the  bar- 
gain.—Secondly,  it  may  be  apparent  from  the  intrinsic  nature  and 
subject  of  the  bargain  itself,  such  as  no  man  in  his  senses,  and  not 
under  delusion,  would  make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other,  which  are  inequitable  and  un- 
consciencious  bargains;  and  of  such  even  the  common  law  has 
taken  notice;  for  which,  if  it  would  not  look  a  little  ludicrous,  might 
be  cited  James  v.  Morgan,  1  Lev.  Ill  (t). 

A  third  kind  of  fraud  (u)  is,  which  may  be  presumed  from  the 
circumstances  and  condition  of  the  parties  contracting;  and  this 
goes  farther  than  the  rule  of  law,  which  is,  that  it  must  be  proved, 
not  presumed:  but  it  is  wisely  established  in  this  Court  to  prevent 
taking  surreptitious  advantage  of  the  weakness  or  neces- 
[  *669  ]  sity  of  another,  which  *  knowingly  to  do  is  equally  against 
conscience  as  to  take  advantage  of  his  ignorance;  a  person 
is  equally  unable  to  judge  for  himself  in  one  as  the  other. 

{t)  This  case  is  thus  quaintly  reported  by  Levinge:  "Assumpsit  de  payer 
pur  un  chival,  un  Barly-corn  a  nail,  et  double  every  nail;  et  averr  que  la 
feuront  32  nails  en  less  soliers  del  chival,  que  dublant  chescun  nail,  veignant 
M  500  quarters  de  Barly.  Et  sur  non  assumpsit,  le  cause  esteant  try  devant 
Hide  al  Hereford,  il  direct  le  jury  pur  donner  le  value  del  chival  en  damages 
^esteant  £8.  Et  issint  ils  fesoient  et  fuit  apres  move  en  arrest  de  judgment 
pur  un  petit  fault  en  le  declaration,  que  fuit  over-rule:  et  judgment  done  pur 
le  plaintiff. 

(w)  Fraud  presumed  from  the  circumstances  and  condition  of  the  parties. 
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Fraud  upon  third  persons  not  parties  to  the  fraudulent  contract. — 
A  fourth  kind  of  fraud  may  be  collected  or  inferred,  in  the  consid- 
eration of  this  Court,  from  the  nature  and  circumstancef  of  the 
transaction,  as  being  an  imposition  and  deceit  on  other  persons  not 
parties  to  the  fraudulent  agreement.  It  may  sound  odd,  that  an 
agreement  may  be  infected  by  being  a  deceit  on  others  not  parties;  but 
such  there  are,  and  against  such  there  has  been  relies.  Of  this  kind 
have  been  marriage- brocage  contracts,  neither  of  the  parties  herein 
being  deceived;  but  they  tend  necessarily  to  the  deceit  on  one  party 
to  the  marriage,  or  of  the  parent,  or  of  the  friend.  So,  in  a  clan- 
destine private  agreement  to  return  part  of  the  portion  of  the  wife, 
or  provision  stipulated  for  the  husband,  to  the  parent  or  guardian. 
In  most  of  these  cases  it  is  done  with  their  eyes  open,  and  knowing 
what  they  do,  bat,  if  there  is  fraud  therein,  the  Court  holds  it  in- 
fected thereby,  and  relieves.  So,  where  a  debtor  enters  into  a  deed 
of  composition  with  his  creditors  for  10s.  in  the  pound,  or  any 
other  rate,  attended  with  a  proviso  that  all  creditors  executed  this 
within  a  certain  period,  if  the  debtor  privately  agrees. with  one 
creditor,  to  induce  him  to  sign  this  deed,  that  he  will  pay,  or  se- 
cure a  greater  sum  in  respect  of  his  particular  debt — in  this  there 
can  be  no  particular  deceit  on  the  debtor  who  is  party  thereto,  but 
it  tends  to  deceit  of  the  other  creditors,  who  relied  on  an  equal  com- 
position, and  did  it  out  of  compassion  to  the  debtor  (v).  This 
Court,  therefore,  relieves  against  all  such  underhand  bargains. 
So,  of  premiums  contracted  to  be  given  for  preferring  or  recom- 
mending to  a  public  office  or  employment:  none  of  the  parties  are 
defrauded;  but  the  persons  having  the  legal  appointment  of  these 
offices  are  or  may  be  deceived  thereby:  or  if  any  person,  agreeing 
to  take  the  premium,  has  authority  to  appoint  the  officer,  it  tends  to 
public  mischief,  by  introducing  an  unworthy  object  for  an  unworthy 
consideration.  Those  cases  show  what  Courts  of  equity  mean 
when  they  profess  to  go  on  reasons  drawn  from  public 
utility.  *  To  weaken  the  force  of  such  reasons,  they  have  [  *  670  ] 
been  called  political  arguments,  and  introducing  politics 
into  the  decision  of  courts  of  justice.  This  was  showing  the  thing 
in  the  light  which  best  served  the  argument  for  the  defendant,  but 
far  from  the  true  one,  if  the  word  "  politics  "  is  taken  in  the  com- 
mon acceptation;  but  if  in  its  true  original  meaning,  it  comprehends 

[v]  Mare  v.  Sandford,  1  Giff.  288:  M'Kewan  v.  Sanderson^  15  L.  R.  Eq.  229, 
20  L.  R.  Eq.  65;  In  re  Lenzberg's  Policy,  7  Ch.  D.  650. 
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everything  that  concerns  the  government  of  the  country,  ot  which 
the  administration  of  justice  makes  a  considerable  part;  and  in  this 
sense  it  is  admitted  always.  To  apply  this:  thus  far,  and  in  this 
sense,  is  relief  in  a  court  of  equity  founded  oq  public  utility.  Par- 
ticular persons,  in  contracts,  shall  not  only  transact  bona  fide  be- 
tween themselves,  but  shall  not  transact  mala  fide  in  respect  of  other 
persons  who  stand  in  such  a  relation  to  either  as  to  be  affected  by 
the  contract,  or  the  consequences  of  it;  and  as  the  rest  of  mankind, 
beside  the  parties  contracting,  are  concerned,  it  is  properly  said  to 
be  governed  on  public  utility. 

Catching  bargains  with  heirs,  reversioners,  expectants. — The  last 
head  of  fraud  on  which  there  has  been  relief  is  that  which  infects 
catching  bargains  with  heirs,  reversioners,  or  expectants,  in  the  life 
of  the  fathers,  &c.,  against  which  relief  always  extended.  These 
have  been  generally  mixed  cases,  compounded  of  all  or  several 
species  of  fraud;  there  being  sometimes  proof  of  actual  fraud,  which 
is  always  decisive.  There  is  always  fraud  presumed  or  inferred 
from  the  circumstances  or  conditions  of  the  parties  contracting — 
weakness  on  one  side,  usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakhess.  There  has  been  always  an  appearance  of 
fraud  from  the  nature  of  the  bargain;  which  was  the  particular 
ground  on  "which  there  was  relief  against  Pitt,  there  being  no  dec- 
laration there  of  any  circumvention,  as  appears  from  the  book,  but 
merely  from  the  intrinsic  iinconscionableness  of  the  bargain.  In 
most  of  these  cases  have  concurred  deceit  and  illusion  on  other  per- 
sons not  privy  to  the  fraudulent  agreement.  The  father,  ancestor, 
or  relation,  from  whom  was  the  expectation  of  the  estate,  has  been 

kept  in  the  dark;  the  heir,  or  expectant,  has  been 
[  *  671  ]  *  kept  from  disclosing  his  circumstances,  and  resorting  to 

them  for  advice,  which  might  have  tended  to  his  relief, 
and  also  reformation:  this  misleads  the  ancestor,  who  has  been  se- 
duced to  leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set  of 
artful  persons,  who  have  divided  the  spoil  beforehand. 

•  Consider  which  of  these  species  is  in  the  present  case.  There  is 
no  colour  of  evidence  of  actual  fraud  in  the  defendant,  who  did  not 
think  he  was  doing  anything  immoral  or  unjust;  although,  if  the 
declarations  of  Mr.  Spencer  can  be  believed,  the  defendant  had  a 
misgiving  how  far  it  could  beheld  good  in  this  Court.  But  though 
this  case  is  clearer  of  actual  fraud  than  almost  any  that  has  come,  yet 
several  things  are  insisted  on  for  the  plaintiffs — as  necessity  on  one 
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side,  and  advantage  taken  of  it  on  the  other;  unconscionableness  in 
its  nature,  from  the  terms  of  paying  two  for  one,  in  case  of  the  death 
of  an  old  woman,  the  next  week  or  day ;  that  there  was  deceit  upon 
her,  who  was  in  loco  parentis,  from  whom  were  his  great  expectation. 
This  was,  however,  the  thing  intended.  I  admit,  also,  there  are 
more  circumstances  alleged  on  the  side  of  the  defendant,  to  weaken 
and  take  off,  than  have  concurred  in  most  cases  of  this  kind.  Mr. 
Spencer  was  of  the  age  of  thirty^  possessed  of  a  great  estate  of  his 
own;  not  weak  in  mind,  but  of  good  sense  and  parts — though  in 
that  the  witnesses  differ.  If  it  was  necessary  to  give  an  opinion 
upon  this  point,  I  should  consider  the  weight  of  these  objections, 
and  the  answers  to  them;  but  as  it  is  not,  I  will  only  consider  the 
contingency  inserted,  which  was  to  cure  the  whole. 

I  would  not  have  thought  that  the  insertion  of  such  a  contin- 
gency would  in  every  case  sanctify  such  a  bargain.  Suppose  such 
a  bargain  made  by  a  son  in  the  life  of  his  father  or  grandfather,  on 
whom  was  his  whole  dependency;  I  appeal  to  every  one,  what  the 
consequence  of  it  would  "be.  Whether  such  a  contingency  is  in- 
serted or  not,  it  will  come  to  the  same  thing,  the  creditor  knowing 
the  fund  for  payment  must  depend  on  the  debtor  surviving  the 
father  or  grandfather,  whether  it  is  said  so  or  not;  and 
*therefore  I  have  always  thought  there  was  great  sense  in  [  *  672  J 
what  Vernon  reports  to  be  said  by  the  Court  in  Bemy  v. 
Pitt,  "that  the  expressing  the  death  of  the  son  in  the  life  of  the 
father  makes  the  case  worse." 

I  have  not  mentioned  the  reasons  drawn  from  the  discourage- 
ment of  prodigality,  and  preventing  the  ruin  of  families — consider- 
ations of  weight,  and  ingredients  which  the  Court  has  often  very 
wisely  taken  along  with  them.  It  is  said,  for  the  defendant,  to  be 
vain  and  wild  for  the  Court  to  proceed  on  such  principles.  If 
it  had  been  said  it  was  ineffectual  in  many  instances,  I  should 
have  agreed  thereto;  but  I  cannot  hold  that  to  be  vain  and  wild 
which  the  law  of  all  countries,  and  all  wise  legislatures,  have  en- 
deavoured at  as  far  as  possible  The  senate  and  lawmakers  in 
Rome  were  not  so  weak  as  not  to  know,  that  a  law  to  restrain  prodi- 
gality, to  prevent  a  son  running  in  debt  in  the  life  of  his  father, 
would  be  vain  in  many  cases;  yet  they  made  laws  to  this  purpose, 
viz.,  the  Macedonian  decree  (De  Senatu  Consulto  Macedonian©,  Dig 
lib.  xiv.  tit.  vi. ),  already  mentioned;  happy  if  they  could  in  some 
degree  prevent  it;  est  aliquod  prodire  tenus. 
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It  is  said  for  the  defendant,  that  this  would  be  to  assume  a  legis- 
lative authority,  and  that  several  Acts  of  Parliament  have  been 
thought  necessary  to  restrain  and  make  void  contracts  of  a  per- 
nicious tendency  to  the  public.  What  can  be  properly  called  such 
an  assuming  in  this  Court  I  utterly  disclaim ;  but,  notvrithstand- 
ing,  I  shall  not  be  afraid  to  exercise  a  jurisdiction  I  find  established, 
and  shall  adhere  to  precedents.  As  far,  therefore,  as  the  Court 
went  in  Berny  v.  Pitt  (w),  in  Twistleton  v.  Griffith  {x),  in  Cm^iin 
V.  Milner  (y),  and  the  opinion  of  Lord  Talbot  on  the  original  trans- 
action in  Cole  v.  Gibbons  (z),  so  far,  and  as  far  as  these  principles 
do  naturally  and  justly  lead,  I  shall  not  scruple  to  follow.  The 
Acts  of  Parliament  (a)  instanced  will  be  found  to  be  made  (many  of 
them),  not  for  want  of  power  in  this  Court  to  give  relief  in  many 
of  these  contracts,  but  to  make  them  void  in  law,  to  give  the  party  a 

short  remedy  against  them. 
[*673  ]  *  The  judgment  I  am  going  to  give  will  not  be  founded 
upon  this;  but  I  have  done  it  that  the  work  of  this  day 
may  not  be  misunderstood,  or  precedents  thought  to  be  shaken: 
not  that  this  establishes  such  a  contract  as  is  called  fair,  like  kill- 
ing fairly  in  a  duel,  which  the  law  does  not  allow  as  an  excuse  for 
murder.  Junct  annuities  and  post  obits  are  grown  into  traffic, 
which  ought  to  abate  of  its  fairness. 

Confirmation. — As  to  the  last  question,  of  the  subsequent  acts 
of  Mr.  Spencer:  this  is  the  point  on  which  the  determination  of 
this  case  will  depend,  and  I  entirely  agree  with  the  opinion  delivered 
already.  Had  the  first  bond  been  void  by  the  Statutes  of  Usury, 
no  new  engagement  would  have  made  it  better;  the  original  would 
have  infected  it.  But  if  a  man  is  fully  informed,  and  with  his  eyes 
open,  he  may  fairly  release  and  come  to  a  new  agreement,  and  bar  him- 
self of  relief,  which  might  be  had  in  this  Court.  The  material  in- 
quiry is,  whether  this  was  done,  after  full  information,  freely,  with- 
out compulsion,  &c. ;  and  upon  the  best  consideration.of  the  evidence, 
it  appears  to  be  so  done,  and  with  fairness. 

First,  the  condition  of  the  necessity  of  Mr.  Spencer  was  over: 
for  though  he  had  no  power  over  the  capital  of  this  accession  of 
estate,  yet  it  was  so  great  a  one,  that  little  more  than  one-third 

(w)  2  Vern.  14. 

{x)  1  P.  Wms.  310. 

{y)  3  P.  Wms.  293  n. 

(.«)  3  P.  Wfns.  290. 

(a)  I.  e,  the  acts  against  usury. 
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of  a  year's  income  would  have  paid  off  the  whole.     If  that,  then, 
be  a  state  of  necessity  how  far  shall  it  be  carried? 

Then  the  state  of  expectancy  was  over  by  the  death  of  the  duchess, 
and  also  the  danger  of  her  coming  to  the  knowledge  of  his  conduct 
and  circumstances,  and  his  fear  of  offending  her,  which  was  the 
principal  restraint  upon  him;  so  that  there  was  no  ancestor  or 
relation  left  upon  whom  any  deceit  could  be  committed  in  conse- 
quence of  any  new  agreement;  and  it  appears,  that,  before  this 
new  bond  he  had  sufficient  notice  that  he  had  a  chance,  at  least, 
that  he  might  have  relief  in  equity,  from  the  defendant's  own  decla- 
ration to  him  of  his  doubt  whether  it  would  be  good. 

Lastly,  there  was  no  impediment  against  his  seeking  *re-  [  *674  ] 
lief  by  disclosing  the  whole  case  at  that  time  in  a  court 
of  justice. 

Under  these  circumstances  was  the  new  engagement,  without  any 
fraud,  contrivance,  or  surprise  to  draw  him  in,  which  operates  more 
strongly  than  the  deed  of  confirmation  in  Cole  v.  Gibbons,  that  it 
is  too  much  to  set  it  aside.  The  only  difference  to  distinguish  that  from 
this  case  was,  that  there  the  releasor  was  not  in  the  power  of  the 
releasee;  here  Mr.  Spencer  was  debtor  (6),  and  his  creditor  might 
immediately  have  distressed  him  by  an  action;  but  the  answer  is, 
there  was  neither  an  attempt  or  threat  to  bring  an  action.  It  is 
objected  further  for  the  plaintiffs,  that  Cole  v.  Gibbons  was  a  single 
case;  and  there  are  several  precedent's  in  which  such  new  security 
and  subsequent  transaction  were  not  sufficient  to  give  a  sanction  to 
a  demand  of  this  kind,  as  in  Lord  Ardglasse  v.  Muschamp;  but 
the  circumstances  there  show  it  not  to  be  at  all  applicable.  Then 
the  confirmation  in  Wiseman  v.  Beak  was  still  more  extraordinary: 
and  that  was  a  very  extraordinary  invention  of  Serjeant  Phillips,  of 
a  bill  to  be  foreclosed  against  a  relief  in  equity.  In  both  those 
cases  the  original  transaction  was  grossly  fraudulent;  but  I  have 
only  shown  it  here  to  be  a  doubtful  object  of  relief  in  this  Court, 
which  surely  is  the  most  proper  case  of  all  others  to  put  an  end  to 
by  a  new  engagement. 

On  the  whole,  therefore,  the  only  relief  is  that  which  I  am  ad- 
vised to  give  against  the  penalty  of  the  last  bond. 

The  only  doubt  which  could  arise  on  this  is  as  to  costs,  to  which 
the  defendant  is  not  entitled.     The   plaintiffs   are   only  executors; 
they  had  a  probable  cause  of  litigating   this  contract,  which  is  far 
(6)  See  Fox  v.  Mackreth,  ante,  p.  141. 
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from  deserving  favour,  and  were  in  the  right  to  submit  it  to  the 
judgment  of  the  Court;  and  it  is  observable,  that  in  Cole\.  Gibbons, 
which  was  on  this  point,  the  bill  was  dismissed  without  costs,  and 
no  costs  given  on  the  bill,  but,  on  the  contrary,  deducted.  There 
was,  indeed,  in  that  case  no  penalty,  as  there  is  here;  but  still  that 

does  not  take  away  the  discretion  of  this  Court  in  respect 
[  *  675  ]  of  costs,  according  to  *  the  circumstances  of  the  case;  aud 

there  are  several  cases  of  a  bond  with  a  penalty  disputed, 
where,  though  the  costs  at  law  will  undoubtedly  follow  the  demand, 
yet  on  the  circumstances,  costs  in  this  court  are  refused. 

Decree. — Therefore,  let  it  be  referred  to  the  Master  to  take  an  ac- 
count of  the  principal  and  interest  due  on  the  bonds  of  1744,  and 
the  judgment  thereon,  and  to  tax  the  defendant  his  costs  at  law, 
and  an  account  of  the  money  paid  by  Mr.  Spencer  to  the  defendant; 
and  let  that  first  be  applied  to  discharge  the  interest,  and  then  to 
sink  the  principal,  and  all  just  allowances  be  made;  and,  on  pay- 
ment by  the  plaintifiFs  to  the  defendant  of  what  is  found  due,  let  the 
defendant  deliver  up  the  bond  to  be  cancelled,  and  acknowledge 
satisfaction  on  the  judgment:  but  that  must  be  at  the  expense  of 
the  plaintiffs.  And,  if  the  plaintiffs  pay  what  is  so  found  dfte,  let 
there  be  no  costs  in  this  Court  on  either  side;  but,  otherwise,  let 
the  bill  be  dismissed  with  costs. 


Chesterfield  v.  Janssen  is  a  case  of  very  frequent  reference,  cele- 
brated alike  for  the  able  arguments  of  the  counsel  on  both  sidesi 
and  for  the  opinions  of  the  learned  judges  who  assisted  Lord  Hard- 
wicke,  but  above  all  for  the  elaborate  and  learned  judgment  of  Lord 
Hardivicke  himself,  in  which  he  has  so  admirably  classified  the  dif- 
ferent species  of  frauds  against  which  equity  will  give  relief. 

It  is  proposed  in  this  note  to  notice  only  the  last  head  of  frauds 
mentioned  by  Lord  Hardivicke — viz.,  that  which  infects  catching 
bargains  with  heirs,  reversioners,  or  expectants.  "  These,"  observes 
his  Lordship,  "  have  been  generally  mixed  cases,  compounded  of  all 
or  several  species  of  fraud,  there  being  sometimes  proof  of  actual 
fraud,  which  is  always  decisive.  [See  Faukner  v.  Klamp,  16  Neb. 
174;  Croyle  v.  Moses,  9  Norris,  250;  Mizner  v.  Russell,  29  Mich., 
229;  Bigelow  on  Fraud,  4.]  There  is  always  fraud  presumed  or 
inferred  from  the  circumstances  or  conditions  of  the  parties  con- 
tracting— weakness  on  the  one  side,  usury  on  the  other,  or  extortion 
or  advantage  taken  of  that  weakness.  [See  Hyer  v.  Little,  5  C.  E. 
Green,  443;  Stiner  v.  Stiner,  58  Barb.,  643;  Nace  v.  Boyer,  6  Casev, 
90;  Mann  v.  Betterly,  21  Vt.  326;  Rogers  v.  Higgins,  57  111.  247; 
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Killian  v.  Badgett,  27  Ark.  166.]     There  has  been  always  ao  ap- 
pearance of  fraud  from  the  nature  of  the  bargain In 

most  of  these  cases  have  concurred  deceit  and  illusion  on  other  per- 
sons not  privy  to  the  fraudulent  agreement.  The  father,  ancestor, 
or  relation,  from  whom  was  the  expectation  of , the  estate,  has 
been  kept  in  the  dark;  the  heir  or  expectant  has  been  *  kept  [  *  676  ] 
from  disclosing  his  circumstances,  and  resorting  to  them 
for  advice,  which  might  have  tended  to  his  relief,  and  also  reform- 
ation; this  misleads  the  ancestor,  who  has  been  seduced  to  leave 
his  estate  not  to  his  heir  or  family,  but  to  a  set  of  artful  persons, 
who  have  divided  the  spoil  beforehand." 

With  reference  to  these  observations  of  Lord  Chancellor  Hard- 
wlcke,  it  has  been  well  observed  in  a  recent  case  that,  "  whatever 
weight  there  may  be  in  any  such  collateral  considerations,  they  could 
hardly  prevail,  if  they  did  not  connect  themselves  with  an  equity 
more  strictly  and  directly  personal  to  the  plaintiff  in  each  particu- 
lar case.  For  the  real  truth  is,  that  the  ordinary  effect  of  all  the 
circumstances  by  which  these  considerations  are  introduced,  is  to 
deliver  over  the  prodigal  helpless  into  the  hands  of  those  interested 
in  taking  advantage  of  his  weakness;  and  we  so  arrive  in  every  such 
case  at  the  substance  of  the  conditions  which  throw  the  burden  of 
justifying  the  righteousness  of  the  bargain  upon  the  party  who 
claims  the  benefit  of  it: "  per  Lord  Selborne,  L.  C,  in  Earl  of 
Aylesford  v.  Morris,  8  L.  R.  Ch.  App.  492.  See  also  Miller  v.  Cooky 
10  L.  K  Eq.  641;  Tyler  v.  Yates,  11  L.  R.  Eq.  265;  S.  C,  6  L.  R. 
Ch.  App.  665;  Beynon  v.  Cook,  10  L.  R.  Ch.  App.  391,  392n.;  lb. 
389.  [Weakness  of  mind  will  not  of  itself  be  enough  to  overthrow 
a  contract,  but  it  will  constitute  an  important  element  in  actual 
fraud:  Deatly  v.  Murphy,  3  A.  K.  Marsh,  472;  Rumph  v.  Aber- 
crombie,  12  Ala.  647;  Whitehorn  v.  Hines,  1  Mumf.  557.] 

Before,  however,  entering  upon  this  important  subject,  it  may  be 
remarked,  that  mere  inadequacy  of  price,  unless  it  were  the  result 
of  fraud,  surprise,  or  misrepresentation  (Evans  v.  Lleivellin,  1  Cox, 
333;  2  Bro.  C.  C.  150;  Pickett  v.  Loggon,  14  Ves.  215;  Reynell  v. 
Sprye,  8  Hare,  222;  1  De  G.  Mac.  &  G.  660;  Summers  v.  Griffiths, 
35  Beav.  27),  has  never  been  a  sufficient  ground  to  set  aside  a  pur- 
chase of  interests  in  possession,  unless  the  inadequacy  were  so  gross 
as  to  be  of  itself  clear  evidence  of  fraud.  [Inadequacy  of  value  may 
be  strong  evidence  of  fraud,  and  in  a  gross  case  it  may  be  the  con- 
trolling circumstance  in  establishing  the  fraud:  Nash  v.  Lull,  102 
Mass.  60;  Earl  v.  Peck,  64  N.  Y.  596;  Duncan  v.  Sanders,  50  111. 
475;  Haines  v.  Haines,  6  Md.  485;  Merriman  v.  Lacefield,  4  Heisk. 
209;  Hunter  v.  McLaughlin,  43  Ind.  38;  Hough  v.  Hunt,  2  Ohio, 
495.]  "To  set  aside  a  conveyance,"  says  Lord  Thurlow,  'Hhere 
must  be  an  inequality  so  strong,  gross,  and  manifest,  that  it  must 
be  impossible  to  state  it  to  a  man  of  common  sense  without  produc 
ing  an  exclamation  at  the  inequality  of  it:"  Gwynne  v.  Heaton,  1 
Bro.  C.  C.  8;  and  see  James  v.  Morgan,   1  Lev.   Ill;  Stilwell  v. 
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Wilkins,  Jac.  280;  Rice  v.  Gordon,  11  Beav.  265;  Longmate  v. 
Ledger,  6  Jur.  N.  S.  481;  Haygarth  y.  Wearing,  12  L.  R.  Eq.  320; 
Temient  v.  Tennents,  2  L.  R.  Ho.  Lo. ;  aS.  C  App.  6;  Butler  v.  Miller, 
1  I.  R.  Eq.  195.  [Morriso  v.  Philliber,  30  Mo.  145;  Case  ^^  Case,  26 
Mich.  484;  Macoupin  Go.  v.  People,  58  111.  191;  Taylor  v.  At  wood, 
47  Conn.  498;  Brown  v.  Hall,  14  R.  I.  249;  Coffee  v.  Ruffin,  4 
Cold.  507;  Kelly  v.  Maguire,  15  Ark.  555.  A  case  of  fraud  from 
inadequacy  of  consideration  alone,  is  of  very  rare  occurrence.] 

But,  with  regard  to  expectants  {Wiseman  v.  Beake,  2  Vern.  121; 
Cole  V.  Gibbons,  3  P.  Wms.  290;  King  v.  Savery,  1  Sm.  &  Giff. 
271)  and  reversioners  {Kendall  v.  Beckett,  2  R.  &  M.  88;  Bawtree 
V.  Watson,  3  My.  &  K.  330;  Davies  v.  Cooper,  5  My.  &  C.  270; 
Edwards  v.  Browne,  2  Coll.  100),  the  authorities  clearly 
[  *  677  ]  show,  even  in  the  absence  of  the  different  *  species  of 
frauds  which  are  frequently  ingredients  in  such  transac- 
tions, that  as  a  general  rule  mere  inadequacy  of  price  was  a  suffi- 
cient ground  for  rescinding  contracts  or  dealings  with  them  for  their 
expectancies  or  reversionary  interests.  [Heirs  and  reversions  were 
supposed  in  the  eye  of  the  law  to  be  so  liable  to  imposition  that  any 
one  who  deals  with  them  must  show  that  the  purchase  was  a  fair 
one,  and  the  price  paid  a  reasonable  sum  and  of  the  full  value: 
Needles  v.  Needles,  7  Ohio  (N.  S.),  432;  Butler  v.  Duncan,  47  Mich, 
94;  Nimmo  v.  Davis,  7  Texas,  26;  Trull  v.  Eastman,  3  Met.  121.] 

In  defining  the  variety  of  persons  coming  within  the  class  of  "ex- 
pectants" or  "expectant  heirs,"  it  has  been  laid  down  by  a  late  emi- 
nent judge  that  "the  phrase  is  used,  not  in  its  literal  meaning,  but 
as  including  every  one  who  has  either  a  vested  remainder  or  a  con- 
tingent remainder  in  a  family  property,  including  a  remainder  in  a 
portion,  as  well  as  a  remainder  in  an  estate,  and  everyone  who  has 
the  hope  of  succession  to  the  property  of  an  ancestor,  either  by  rea- 
son of  his  being  the  heir  apparent  or  presumptive,  or  by  reason 
merely  of  the  expectation  of  a  devise  or  bequest  on  account  of  the 
supposed  or  presumed  affection  of  his  ancestor  or  relation.  More 
than  this,  the  doctrine  as  to  expectant  heirs  has  been  extended  to 
all  reversions  and  remaindermen,  as  appears  from  Tottenham  v.  Em- 
met (14  W.  R.  S),  and  Earl  of  Aylesf Old  \.  Morris  (8  L.  R.  Ch.  App. 
484).  So  that  the  doctrine  not  only  includes  the  class  I  have  men- 
tioned, who  in  some  popular  sense  might  be  called  expectant  heirs, 
but  also  all  remaindermen  and  reversioners,"  per  Jessel,  M.  R.,  in 
Beynon  v.  Cook,  10  L.  R.  Ch.  App.  391,  n.  See  also  Earl  of  Ayles- 
ford  V.  Morris,  8  L.  R.  Ch.  App.  484,  497. 

These  transactions  most  frequently  come  before  the  Courts  in  the 
shape  of  loans,  gales,  and  mortgages,  contracted  or  affected  by  ex- 
pectants. 

Thus,  where  an  heir  borrowed  money  upon  a  post-obit  bond  or 

otherwise  upon  a  mere  expectancy,  or  sold  it,  a  court  of  equity  would 

set  aside  the  transaction  not  only  where  it  was  unreasonable,  but 

also  where  the -price  was  inadequate:  Curwyn  v.  Milner,  3  P.  Wms. 
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293,  n;  Peacock  v.  Evans,  16  Ves.  512;  and  see  Freme  v.  Brade,  2 
De  G.  &  Jo.  582. 

[When  a  transaction  with  an  heir  or  a  reversioner  is  set  aside 
owinoj  to  the  inadequacy  of  the  price,  equity  will  only  relief  upon 
the  payment  of  the  sum  advanced  with  interest  and  costs. 

This  is  in  accordance  with  the  maxim  "  he  that  seeks  equity  must 
do  equity.^-'] 

The  rule  was  also  applicable  where  the  expectancy  was  an  inter- 
est in  remainder  after  the  death  of  the  father  or  any  other  relation: 
Freeman  v.  Bishop,  2  Atk.  39;  Barnard.  Ch.  Eep.  10.  Thus,  where 
a  son,  tenant  in  tail  in  remainder,  has,  during  the  life  of  his  father, 
sold  his  interest  in  the  estate  at  an  under- value,  the  sale  has  been 
set  aside.  See  Nott  v.  Hill,  1  Vern.  167;  2  Vern.  27;  2  Ch.  Ca.  120; 
2  Cox,  80,  cited;  Twistleton  v.  Griffith,  1  P.  Wms.  310;  Edwards  y. 
Burt,  2  De  G.  M.  &  G.  57. 

So,  likewise,  where  a  reversioner  has  mortgaged  his  estate,  or  has 
granted  an  annuity,  or  has  given  a  bond  or  other  security  for  the 
payment  of  a  sum  of  money  or  an  annuity  at  the  death  of 
his  father,  the  transaction,  unless  it  appeared  to  *  be  rea-  [  *  678  ] 
sonable  or  the  price  adequate,  would  be  set  aside  upon 
proper  terms:  Barny  v.  Beak,  2  Ch.  Ca.  136;  Wiseman  v.  Beake,  2 
Vern.  121;  2  Freem.  Ill;  1  Eq.  Ca.  Ab.  91;  Berny  v.  Pitt,  2  Vern. 
14;  2  Swanst.  142  n. ;  2  Ch.  Ca.  391 ;  2  Ch.  Eep.  396;  1  P.  Wms.  312, 
cited;  Givynne  v.  Heaton,  1  Bro.  C.  C.  1;  Gowland  v.  De  Faria,  17 
Ves.  20;  Evans  v.  Cheshire,  Belt's  Supp.  to  Ves.  300;  Kay  \.  Smith, 
21  Beav.  522;  Smith  v.  Kay,  7  Ho.  Lo.  Ca.  750;  Bromley  v.  Smith,  26 
Beav.  644;  Pennellv.  Millar,  23  Beav.  172;  Emmet  v.  Tottenham,  10 
Jur.  N.  S.  1090;  13  W.  R.  (M.  K)  123;  14  W.  E.  3;  Re  Unswcyrth, 
13  W.  E.  ( V.-C.  K )  488;  Tottenham  v.  Green,  32  L.  J.  Ch.  201.  But 
see  Benyon  v.  Fitch,  35  Beav.  570,  where  the  Court,  under  the  cir- 
cumstances, held  the  mortgagee  entitled  to  the  amount  for  which  the 
mortgagor  had  given  bills,  and  not  simply  to  the  money  actually 
advanced  upon  them. 

The  application  of  the  rule  is  not  prevented  by  the  fact,  that  the 
expectant  heir  was  a  person  of  mature  age  {Ea^-l  of  Portmore  v.  Tay- 
lor, 4  Sim.  182;  Davis  v.  The  Duke  of  Marlborough,  2  Swanst.  143), 
nor  that  he  perfectly  understood  the  nature  and  extent  of  the  trans- 
action; nor  is  it  necessary  for  the  heir  to  show  that  he  was  in  pe- 
cuniary distress  at  the  time:  Bromley  y.  Smith,  26  Beav.  644;  Salter 
V.  BradshaiL\  26  Beav.  161;  St.  AlbynY.  Harding,  27  Beav.  11;  Fos- 
ter V.  Roberts,  29  Beav.  467;  Emmet  v,  Tottenham,  10  Jur.  (N,  S.) 
1090. 

A  sale  of  a  reversion,  and  a  grant  of  a  reversionary  lease,  stood 
upon  the  same  principles:   Grosvenor  v.  Sherratt,  28  Beav.  659. 

At  one  time  it  seems  to  have  been  thought  that,  in  order  to  con- 
stitute a  title  to  relief,  the  reversioner  must  also  combine  the  char- 
acter of  heir;  and  Mr.  Swanston  in  his  learned  note  to  Davis  v. 
Duke  of  Marlborough,  2  Swanst.  140,  observes,  "  that  the  r ever sion- 

139 


*  679  CHESTERFIELD  V.  JANSSEN. 

ary  interests,  the  sale  of  which  had  been  rescinded  for  mere  inade- 
quacy of  price,  were  expectant  on  the  decease  of  a  parent  or  other 
lineal  ancestor  in  every  case  except  the  following: — WisemUn  v. 
Beake,  2  Vern.  121;  2  Freem.  Ill;  1  Eq.  Ca.  Ab.  91;  Cole  v.  Gibbons, 
3  P.  Wms.  290  (for  the  original  transaction  in  which,  unconfirmed, 
Lord  Talbot  considered  the  plaintiff  entitled  to  relief) ;  Barnardis- 
ton  V.  Lingood,  2  Atk.  133;  S.  C,  Barnard.  Ch.  Eep.  138;  Bowes  v. 
Heaps,  3  V.  &  B.  117; — they  were  expectant  on  the  decease  of 
the  reversioner's  uncle,  and  in  Gould  v.  Oakden,  4  Bro.  P.  C.  398, 
Toml.  ed.,  on  the  decease  of  the  wife's  father.  But  in  all  these  cases 
the  sale  had  been  transacted  while  the  vendor  was  in  distress." 
In  nearly  all  these  cases,  it  is  true,  distress  actually  exists;  but 

the  modern  authorities  show  that,  as  distress  or  inequality 
[  *679  ]  is  always  *  presumed  to  exist,  the  onus  (in  cases  not  coming 

within  the  Sales  of  Reversions  Act,  31  &  32  Vict.  c.  4),  lies 
upon  the  person  dealing  with  a  reversioner  or  expectant,  even  al- 
though he  does  not  combine  the  character  of  heir,  to.  show  that  the 
transaction  is  reasonable,  or  the  price  given  adequate  {Goivland  v. 
De  Faria,  17  Ves.  70;  Woodroffe  v.  Allen,  1  Hay  &  J.  73;  Bawtree 
V.  Watson,  3  My.  &  K.  339;  Edwards  v.  Browne,  2  Coll.  100;  Sew- 
ell  V.  Walker,  12  Jur.  1041;  Daviesv.  Cooper,  and  Cooper  v.  Jackson, 

5  My.  &  Cr.  270;  Addis  v.  Caiyipbell,  1  Beav.  258;  Kingw.  Savery,  1 
Sm.  &  Giff.  271;  5  H.  L.  Cas.  627;  Edwards  v.  Burt,  2  De  G.  Mac. 

6  G.  55;  Bromley  v.  Smith,  20  Beav.  644;  Salter  v.  Bradshaw,  26 
Beav.  161;  28  L.  J.  (N.  S.)  Ch.  426;  St.  AlbyriY.  Ha-din g,  21  Beay. 
11;  Foster  v.  Roberts,  29  Beav.  467;  Jones  y.  Ricketts,  31  Beav.  130; 
Sharp  V.  Leach,  31  Beav.  491 ;  Talbot  v.  Staniforth,  IJ.  &  H.  484, 10 
W.  R.  (L,  C.)  829;  Dally  v.  Wonham,  33  Beav.  154;  Benyonw.  Fitch, 
35  Beav.  570) ;  but  the  Court  has  directed  an  inquiry  as  to  the  value: 
Sugd.  V.  &  P.  276,  14th  ed. 

[Hasten  v.  Marlow,  65  N.  C.  695;  Fitch  v.  Fitch,  8  Pick.  480;  Poor 
v.  Hazelton,  15  N.  H.  564;  Larrabee  v.  Larrabee,  34  Me.  477;  Jen- 
kins V.  Pye,  12  Peters,  241.] 

If  the  bulk  of  the  property  sold  was  reversionary,  the  mere  fact 
of  a  part  of  it  being  in  possession  (especially  if  colourably  thrown 
into  the  contract,  and  it  bore  but  a  small  proportion  to  the  whole), 
would  not  prevent  the  application  of  the  rule  of  equity  with  respect 
to  sales  of  interests  in  reversion  :  Davis  v.  The  Duke  of  Marl- 
borough, 2  Swanst.  154;  Earl  of  Portmore  v.  Taylor,  4  Sim.  182; 
and  see  and  consider  Nesbit  v.  Berridge,  4  De  G.  Jo.  &  Sm.  54;  10 
Jur.  N.  S.  53,  reversing  the  decision  of  the  M.  R.,  9  Jur.  N.  S.  1044; 
Webster  v.  Cook,  2  L.  R.  Ch.  App.  544  n.';  S.  C,  on  Appeal,  lb.  542, 
and  the  remarks  thereon  of  Sir  J.  Stuart,  V.-C,  in  Tyler  v.  Yeates, 
11  L.  R.  Eq.  276. 

It  seems  to  have  been  thought  at  one  time,  that  certain  rever- 
sionary interests,  depending  for  instance  upon  marriage  and  birth 
of  issue,  were  not  capable  of  valuation  :  Baker  v.  Bent,  1  Russ.  & 
My.  224. 
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Subsequently,  however,  the  Court  would  receive  evidence  with 
regard  to  the  value  of  a  reversion  affected  by  such  a  contingency, 
and  if  it  were  very  remote,  no  deduction  would  be  made  on  account 
of  it  in  estimating  the  value  of  the  reversion.  See  Baker  v.  Benty 
1  Russ.  &  My.  224;  Davies  v.  Cooper,  5  My.  &  Cr.  270;  Boothby  v. 
Boothby,  1  Mac.  &  G.  604;  15  Beav.  212.  See  also  Whichcote  v. 
Bramston,  4  Sim.  202,  cited  ;  Sherwood  v.  Robins,  1  Mood.  &  Malk. 
]94. 

The  fact,  however,  that  the  reversion  depended  upon  contingen- 
cies that  could  not  be  valued  by  actuaries,  would  not  relieve  the 
purchaser  from  the  burden  of  showing  that  the  full  value 
was  given  :   Talbot  v.  Staniforth,  IJ.  *  &  H.  484;   Wood-  [  *  680  ] 
roffe  v.  Alle7i,  1  Ha.  &  Tw.  73. 

Relief  also  might  be  had  against  a  sub-purchaser  with  full  notice 
of  the  original  fraud  in  the  purchase  from  a  reversioner  :  Addis  v. 
Campbell,  4  Beav.  401;  Kingy.  Savery,  1  Sm.  &  G.  271;  5  Ho.  Lo. 
Ca.  627;   Wright  y.  Vanderplank,  2  Jur.  N.  S.  599. 

Although,  as  a  general  rule,  before  the  passing  of  31  &  32  Vict, 
c.  4,  the  the  onus  lay  on  the  purchaser  of  a  reversionary  interest  of 
showing  that  he  gave  a  fair  value  {JMrd  v.  Jeff  kins,  35  Beav.  9), 
yet  when  the  vendor  had  stated  in  his  proposals  the  value  of  the 
corpus  of  the  property,  it  lay  upon  the  vendor  to  allege  and  prove 
that  the  value  was  understated  :  Perfect  v.  Lane,  3  D.  G.  F.  &  Jo. 
369. 

Equity  will  also  give  relief,  especially  in  the  case  of  an  expectant 
heir,  against  usurious  loans,  effected  under  the  mask  of  trading, 
where,  instead  of  money  being  actually  advanced,  goods  are  sup- 
plied by  a  tradesman,  merely  for  the  purpose  of  being  at  once  sold, 
and  will  in  general  set  aside  such  transactions  upon  payment  of 
what  the  goods  produced  upon  a  re- sale,  and  interest  :  Waller  v. 
Dalt,  1  Ch.  Ca.  276;  S.  C,  1  Dick.  8;  Bamy  v.  Beak,  2  Ch.  Ca. 
136;  and  see  Barkers.  Vansommer,  1  Bro.  C.  C.  149,  in  which  case 
a  young  man,  immediately  upon  coming  of  age,  and  wanting  to  raise 
money,  gave  a  bond  for  the  price  of  some  silks  to  be  resold  by  him. 

"I  take  it,"  said  Lord  Thurlow,  on  setting  aside  the  transaction, 
*'  as  an  advancement  of  goods,  instead  of  money  to  supply  his  nec- 
essities. It  is  a  question  of  more  difficulty  what  is  the  sum  of 
which  the  account  is  to  be  taken — whether  the  value  of  the  goods, 
or  the  sum  really  made.  In  the  case  in  Eq.  Ab.  91,  the  Court 
thought  proper  to  charge  the  person  only  with  what  he  really  made 
of  the  goods  ;  and  this  is  the  proper  rule,  for  the  person  advancing 
the  goods  knows  they  are  not  to  be  sold  in  the  shop,  but  in  the 
lump,  at  a  different  kind  of  market,  and  that  what  can  be  got  for 
them  in  that  way  is  all  that  will  redound  to  the  benefit  of  the  party 
to  whom  they  are  advanced  :  this  leaves  out  of  the  case  the  value 
they  were  of  to  be  sold  in  the  shop." 

However,  in  King  v.  Hamlet,  2  My.  &  K.  456,  Lord  Brougham  re- 
fused  to  relieve  against  securities  given  by  an  heir  in  necessitous 
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circumstances,  for  the  shop  price  of  goods  taken  to  a  large  amount, 
and  immediately  sold  to  raise  money,  at  a  loss  on  the  whole  tran- 
saction of  60/.  per  cent.  The  decisioQ  in  this  case  was  founded 
principally  upon  two  propositions,  which,  if  sustained  by  subsequent 
authorities,  will  form  material  exceptions  to  the  doctrine  of  courts 
of  equity  as  to  the  dealings  with  expectant  heirs  and  reversioners. 
"  Two  propositions,"  said  his  Lordship,  "  I  take  to  be  in- 
[  *  681  ]  contestable,  *  as  applicable  to  the  doctrines  of  this  Court 
upon  the  subject  of  an  expectant  heir  dealing  with  his  ex- 
pectancy, and  as  governing  more  especially  the  present  question. 
First,  that  the  extraordinary  protection  given  in  the  general  case 
must  be  withdrawn,if  it  shall  appear  that  the  transaction  was  known  to 
the  father,  or  other  person  standing  in  locos  parentis — the  person, 
for  example,  from  whom  the  spes  successionis  was  entertained,  or 
after  whom  the  reversionary  interest  was  to  become  vested  in  pos- 
session— even  although  such  parent  or  other  person  took  no  active 
part  in  the  negotiation,  provided  the  transaction  was  not  opposed 
by  him,  and  so  carried  through  in  spite  of  him.  Secondly,  that  if 
the  heir  flies  off  from  the  transaction,  and  becomes  opposed  to  him 
with  whom  he  has  been  dealing,  and  repudiates  the  whole  bargain, 
he  must  not,  in  any  respect,  act  upon  it  so  as  to  alter  the  situation 
of  the  other  party,  or  his  property  ;  at  least,  that,  if  he  does  so,  the 
proof  lies  upon  him  of  showing  that  he  did  so  under  the  continuing 
pressure  of  the  same  distress  which  gave  rise  to  the  original  deal- 
ing. Still  more  fatal  to  his  claim  of  relief  will  it  be  if  the  father 
or  person  in  loco  parentis,  shall  be  found  to  have  concurred  in  this 
adoption  of  the  repudiated  contract  .  .  .  The  whole  doctrine  with 
respect  to  an  expectant  heir  assumes  that  the  one  party  is  defence- 
less, and  exposed,  unprotected,  to  the  demands  of  the  other,  under 
the  pressure  of  necessity.  It  would  be  monstrous  to  treat  the 
contracts  of  a  person  of  mature  age  as  the  acts  of  an  infant,  when 
his  parent  was  aware  of  his  proceedings,  and  did  nothing  to  prevent 
them.  The  parent  might  thus  lie  by  and  suffer  his  son  to  obtain  the 
assistance  which  he  ought  himself  to  have  rendered,  and  then  only 
stand  forward  to  aid  him  in  rescinding  engagements  which  he  had 
allowed  him  to  make  and  profit  by."  The  judgment  of  Lord 
Brougham  in  this  case  was  affirmed  in  the  House  of  Lords  (3  C  & 
F.  218);  but  Lord  Lyndhurst,  in  moving  the  judgment  of  the 
House,  merely  said  that  he  saw  no  reason  to  dissent  from  the  judg- 
ment of  Lord  Brougham  in  the  Court  below. 

Lord  St.  Leonards^  in  his  learned  work  on  Vendors  and  Purchas- 
ers, p.  316,  11th  ed.,  with  great  reason,  questions  the  soundneso  of 
these  propositions.  "  The  first  of  these  rules,"  he  observes,  ''  ia 
supported  by  no  previous  authority,  and  as  a  general  rule  cannot, 
it  is  submitted,  be  maintained;  the  knowledge  of  the  parent  may, 
under  some  circumstances,  remove  one  of  the  objections  to  such  a 
transaction,  but  the  others  might  still  remain.  The  son  is  entitled 
to  be  relieved,  although  his  father  may  witness  his  ruin  with  indif- 
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ference.  It  is  the  sons  equity,  although  partly  grounded 
upon  public  *  policy.  In  many  cases  the  person  standing  [  *  082  ] 
in  loco  parentis  or  from  whom  the  spes  successionis  is  en- 
tertained, or  after  whom  the  reversionary  property  is  to  become 
vested  in  possession,  may  be  more  than  indifferent  about  the  worldly 
prospects  of  the  expectant  heir.  Even  in  the  case  of  father  and 
son,  how  frequently  we  find  the  expectant  spendthrift  only  follow- 
ing his  parent's  example!  The  second  rule,  without  the  concluding 
qualification  could  not  be  safely  acted  upon.  In  the  case  of  goods 
substituted  for  money,  and  a  security  given  over  the  buyer's  re- 
versionary property,  the  heir  may  offer  to  return  the  goods  if  the 
seller  will  relinquish  the  securities.  If  the  offer  is  refused,  and  the 
heir  th6n  sell  them  (which  is  simply  accomplishing  the  purpose  for 
which  they  were  bought),  it  would  not  be  possible  to  maintain  that 
he  had  forfeited  any  equity  which  he  originally  had  to  impeach  the 
transaction."  See,  also,  the  reasons  for  the  appellant,  Sug.  V.  & 
P.  1084,  11th  ed.,  and  Sug.  H.  of  L.  65.  King  v.  Savery,  1  Sm.  & 
G.  271;  5  H.  L.  Cas.  627;  Talbot  v.  Staniforth,  IJ.  &  H.  484,  502. 

In  fact  we  may  now  consider  it  to  be  established,  notwithstanding 
the  law  as  laid  down  by  Lord  Brougham,  that  the  mere  fact  that  the 
dealings  with  regard  to  an  expectancy  are  known  to  his  father's 
family  or  friends,  or  even  that  he  had  professional  advice,  though 
material  as  evidence  in  rebutting  the  presumption  of  oppression 
and  extortion  (CEorke  v.  Bolingbroke,  2  App.  Ca.  814),  is  not  suf- 
ficient of  itself  to  prevent  relief  in  a  proper  case  from  being  given 
{Talbot  V.  Staniforth,  1  J.  &  H.  484,  502;  King  v.  Savory,  1  Sm.  & 
G.  271,  5  Ho.  Lo.  Ca.  627;  Earl  of  Aylesford  v.  Morris,  8  L.  R. 
Ch.  App.  492;  Miller  v.  Cook,  JO  L.  R.  Eq.  641,  647);  and  upon 
the  same  principle  the  age  of  the  expectant  though  material  is  by 
no  means  conclusive:  Tynte  v.  Hodge,  2  H.  &  M.  287,  296;  Beynon 
V.  Cook,  10  L.  R.  Ch.  Ap.,389;  Helsham  v.  Barnett,  21  W.  R.  309; 
Hoicley  v.  Cook,  8  Ir.  R.  Eq.  570. 

In  a  subsequent  case  moreover  a  purchase  of  a  remainder  was  set 
aside  upon  the  ground  of  inadequacy,  the  tenant  for  life  herself 
being  the  purchaser:  Edwards  v.  Browne,  2  Coll.  100;  and  see 
Play  ford  v.  Play  ford,  'i  Hare,  546.  [In  a  case  where  a  husband 
died  leaving  his  property  to  his  widow,  and  she  immediately  then 
relinquished  a  large  amount  of  it  for  a  very  small  consideration 
the  Court  set  the  contract  aside:  Stewart  v.  Stewart,  7  J.  J.  Marsh, 
183.] 

What  dealings  with  reversionary  interests  are  unimpeachable.^ — 
Family  arrangements  form  an  exception  to  the  rule  relating  to  per- 
sons dealing  with  reversionary  interests;  as  for  instance  trans- 
actions between  father,  tenant  for  life,  and  son  tenant  in  tail  to  re- 
settle an  estate  (Tweddell  v.  Tiveddell,  T.  &  R.  13;  and  see  Heron 
V.  Heron,  2  Atk.  160;  Wallace  y.  Wallace,  2  D.  &  W.  452),  and  in 
the  absence   of   misrepresentation   or  suppression,  {Greenwood  v. 
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[*683]  Greenwood,  2  De  G.  *  Jo.  &  S.  28;  Brooke  v.  Lord 
Mostyn,  lb.  873)  even  though  no  independent  professional 
adviser  be  employed  {Jenner  v.  Jenner,  2  De  G.  F.  &  Jo.  359),  and 
notwithstanding  some  parental  influence  may  have  been  exercised 
(Hartoppy.  Hartopp,.  2  Jur.  N.  S.  794,  21  Beav.  259;  Wakefield  \. 
Gibbon,  1  Giff.  401),  provided  it  may  nothave  been  undue;  {Bellamy 
V.  Sabine,  1  Ph.  425;  Firmin  v.  Pulham,  2  De  G.  &  Sm.  99;  Wil- 
loughby  v.  Brideoke,  13  W.  E.  (M.  E.)  515,  lb.  (L.  J.)  1056;  11 
Jur.  N.  S.  706;  and  see  the  notes  to  Huguenin  v.  Baseley,  and  Stapil- 
ton  V.  Stapilton,  post,  vol.  2)  they  will  be  bindiag,  if  for  a  sufficient 
motive,  and  the  amount  of  consideration  will  not  be  viewed  with 
scrupulous  accuracy :  Williams  v.  Williams,  2  Dr.  &  Sm.  378 ;  2  L. 
E.  Ch.  App.  294. 

But  in  order  to  fall  within  this  exception,  the  transaction  must 
be  strictly  a  family  arrangement,  hence  where  a  tenant  for  life 
purchased  from  his  nephew  the  reversion  in  the  family  estate,  with- 
out any  provision  for  its  resettlement,  it  was  held  that  the  case  fell 
within  the  general  rule  as  to  dealings  with  reversionary  interests: 
Talbot  Y.  Staniforth,  1  J.  &  H.  484. 

The  principle  on  which  the  Court  has  acted  in  discouraging 
mortgages,  sales,  and  dealings  with  reversionary  interests,  has  no 
application  to  a  settlement  by  an  heir  in  favour  of  his  wife  and 
children:  Shafto  v.  Adams,  4  Giff.  492. 

The  sale  of  a  reversionary  interest  by  auction  if  fairly  conducted 
rendered  it  unnecessary  for  the  purchaser  to  show  that  he  had 
given  an  adequate  price:  Shelly  y.  Nash,  3  Madd.  232,  but  where 
the  sale  by  auction  took  place  under  such  circumstances  as  to  affect 
the  purchaser  with  notice  that  he  was  dealing  with  a  person  in  such 
distress  that  he  did  not  use  the  ordinary  precautions  against  a  sale 
at  an  undervalue,  the  purchaser  has  been  held  not  to  be  relieved 
from  the  obligation  of  proving  that  he  gave  a  fair  price.  See  Fox 
V.  Wright,  6  Madd.  Ill,  where  post-obit  bonds  to  raise  40,000 Z.  were 
sold  by  auction  without  reserve. 

The  sale,  however,  of  a  reversionary  interest  might  be  presumed 
to  be  at  an  adequate  value  though  it  should  not  be  by  public  auction. 
As  for  instance,  when  the  vendor  and  purchaser  concurred  in  a  val- 
uation thereof  previously  to  the  sale  by  persons  of  competent  skill ; 
per  Lord  Cranworth,  L.  J.,  2  De  G.  Mac.  &  G.  63;  or  where  a  fair 
test  of  the  market  value  can  be  obtained  by  the  knowledge  of  the 
highest  bid  for  it  upon  a  previous  attempt  to  sell  it  by  auction: 
Lord  V.  Jeffkins,  35  Beav.  7. 

And  the  fact  that  a  reversionary  interest  had  been  offered  to  and 

declined  by  many  persons  for  a  certain  sum  may  be  a  sufficient 

reason  for  the  Court  declining  to  set  aside  a  subsequent 

[  *684]  sale  for   *the  same  price;  Moth  v.    Atwood,  5  Ves.  845; 

Perfect  v.  Lane,  3  De  G.  F.  &  J.  369;  sed  vide  Roche  v. 

O'Brien,  1  Ball  &  B.  330. 

But  where  ijpon  the  sale  by  private  contract  of  a  reversionary 
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interest  in  leaseholds,  nothing  was  done  except  obtaining  the 
opinion  of  an  actuary  unacquainted  with  the  local  circumstances 
likely  to  influence  the  value,  and  in  a  suit  to  impeach  the  sale,  the 
purchaser  was  unable  to  show  that  he  had  given  the  full  value,  the 
sale  was  set  aside:  Edwards  v.  Burt,  2  De  G.  Mac.  &  G.  55.  And 
see  Edwards  v.  Browne,  2  Coll.  100. 

Alot  purchased  by  private  contract  at  an  inadequate  price  maybe 
set  aside,  although  assigned  by  the  same  deed  with  a  lot  purchased 
by  public  auction:    Newton  y.  Hunt,  5  Sim.  511. 

The  rule  as  to  the  sale  of  reversionary  interests  was  not  appli- 
cable to  a  sale  of  property  6?/  the  reversioner  diud  the  person  having 
the  prior  interest  ;iov  the  rule  proceeds  upon  the  notion,  that  he 
who  has  only  a  future  interest  to  sell  does  not  meet  a  purchaser 
upon  equal  terms,  but  if  the  person  having  the  prior  interest  and 
the  reversioner  concur  in  selling  property — if,  for  instance,  the 
father  tenant  for  life,  and  the  son  remainder  man  in  tail,  concur 
together  in  selling  estates,  they  form,  in  fact,  one  vendor,  iHth  a 
present  interest,  and  meet  a  purchaser  with  the  same  advantages  as 
if  a  single  person  had  the  whole  power  over  the  estate;  the  onus, 
therefore,  would  not  lie  upon  the  purchaser,  of  showing  that  he 
gave  an  adequate  price.  See  Wood  v.  Abrey,  3  Madd.  422;  Wardle 
V.  Carter,  7  Sim.  490;  Cooke  v.  Burtchaell,  2  Dru.  &  War.  165; 
Sibbering  v.  Earl  of  Balcarras,  3  Do  G.  &  Sm.  735,  736. 

But  there  may,  notwithstanding  the  concurrence  of  the  tenant 
for  life,  exist  other  circumstances  in  the  case  which  might  throw 
the  onus  upon  the  purchaser,  to  show  that  he  gave  an  adequate 
price,  as  in  the  case  of  a  purchase  by  an  attorney  from  his  client, 
or  in  the  case  of  undue  parental  influence  having  been  used:  King 
V.  Savery,  1  Sm.  &  Giff.  271;  S.  C,  5  H.  L.  Gas.  627.  See,  also, 
Hannah  v.  Hodgson,  30  Beav.  19. 

The  rule,  moreover,  as  to  the  sale  of  reversionary  interests  will 
not  apply  where  the  vendor  is  entitled  to  what  is  substantially  an 
estate  in  possession,  and  the  reversion  subject  only  to  an  interven- 
ing life  estate  {Wardle  v.  Carter,  1  Sim.  490),  nor  where  the  con- 
tract was  entered  into  between  a  tenant  and  the  person  entitled  to 
the  reversion  and  to  the  rents  during  the  term:  Scott  v.  Dunbar, 
1  Moll.  459.  Nor  where  the  sale  was  of  a  life  interest  in  posses- 
sion subject  to  rent  charges  which  absorbed  nearly  the  whole  of  the 
income:  Webster  \.  Cook,  2  L.  E.  Ch.  App.  542.  But  see posf,  p.  691. 

Where  even  before  the  Sales  of  Reversions  Act  ( 31  & 
32  Vict.  *c.  4)  came  into  operation,  a  person  dealing  [*685] 
with  an  heir  or  reversioner,  showed  that  the  transaction 
was  reasonable,  and  that  a  fair  price  had  been  given,  either  for  a 
reversionary  interest,  annuity,  or  post-obit  bond,  a  Court  of  equity 
would  not,  in  the  absence  of  fraud,  set  it  aside:  Dews  v.  Brandt, 
Sel.  Ch.  Ca.  7;  Batty  v.  Lloyd,  1  Vern.  141;  Wharton  y.  May,  5 
Ves.  27;  Curling  v.  Townshend,  19  Ves.  634;  Lord  Aldborough  v. 
Trye,  7  C.  &  F.  436. 
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It  may  be  here  mentioQed,  that  a  fair  agreement  between  expect- 
ants or  heirs,  to  divide  the  property  which  may  be  left  between 
them,  or  to  any  one  of  them,  is  not  contrary  to  public  policy,  and 
that  specific  performance  has  been  even  enforced  inequity:  Beckly 
V.  Newland,  2  P.  Wms.  182.  See  also  Whethered  v  Weihered,  2 
Sim.  183;  Harwoodx.  TooAre,  2  Sim.  192;  Hijdey.  White,  5  Sim.  524. 

What  constitutes  inadequacy  of  price.] — There  is  no  rule  in  our 
law  as  to  what  difference  beteen  the  real  value  of  the  property  and  the 
consideration  paid  constitutes  inadequacy  of  price;  this  the  Judge 
must  decide.  By  the  civil  law,  a  consideration  which  exceeded  half 
the  value  of  the  property  was  adequate:  Baldwin  v.  Rochford, 
cited  2  Ves.  517;  Nott  v.  Hill,  2  Ch.  Ca.  121,  where  Lord  Notting- 
ham says,  "  By  the  civil  law  a  bargain  of  double  the  value  shall  be 
avoided,"  and  wished  it  were  so  in  England.  See  C.  Lib.  iv.,  Tit. 
xliv.  1.  2. 

In  many  cases  sales  of  reversions  were  set  aside  for  inadequacy 
where  the  difference  between  the  assumed  value  and  the  price 
given  was  very  small.  Thus,  in  Edwards  v.  Browne,  2  Coll.  100, 
where  the  market  value  appeared  to  have  been  rather  more  than  lUOOZ., 
and  the  price  paid  was  1700Z.,  the  Court  held  that  the  inadequacy 
was  sufficient  to  entitle  the  vendor  to  relief.  So  in  the  case  of 
Edwards  v.  Burt,  2  De  G.  Mac.  &  G.  62,  where  the  value  was  taken  to  be 
580? ,  and  the  price  was  500Z.,  and  50Z.  payable  on  a  future  contin- 
gency the  same  result  followed;  and  see  Jones  v.  Ricketts,  31  Beav. 
130;  8  Jur.  N.  S.  1198.  Such  cases  drew  from  a  learned  Judge  an 
observation  to  the  effect  that  the  tendency  of  the  decisions  was  to 
establish  that  unless  a  person  gave  much  more  than  the  value  it  was 
impossible  save  under  a  sale  by  auction,  to  ])urchase  a  reversionary 
interest  with  safety.     See  Foster  v.  Roberts,  29  Beav.  471. 

As  to  the  valuation  of  a  reversionary  interest.] — AVhen  ii.  becomes 
necessary  to  consider  the  value  of  a  reversionary  interest,  much 
difficulty  arises    from   the  conflicting   evidence   usnaliy  giveri — on 

the  one  hand,  by  auctioneers  and  surveyors  who  estimate 
[  *  686  ]   the  value  by  the  market  price;  on  the  other,  by  *acf  naries 

who  generally  estimate  the  value  according  to  the  tables. 
It  is,  however,  noiv  fully  established,  that,  in  calcnlating  the  value 
of  a  reversionary  interest,  the  Court  will  be  guided,  not  by  the 
tables,  but  by  the  market  price:  and  in  the  case  of  real  estate,  its 
nature,  position,  and  other  particulars  ought  to  be  considered  as 
affecting  the  value  of  the  interest  sold.  See  Hincksman  v.  Smith, 
3  Russ.  433;  Headen  v.  Rosher,  M'Cl.  &  Y.  89;  Potts  v.  Cvrlis,  1 
You.  543;  Newton  v.  Hunt,  5  Sim.  511;  Wardle  v.  Carter,  7  Sim. 
490;  Ryle  v.  Swindells,  M'Cl.  519;  Edwards  v.  Browne,  2  Coll.  100: 
Davies  v.  Cooper,  5  My.  &  Cr.  270;  Lord  Aldboroiigh  v.  Trye,  1 
C.  &  F.  436;  Bernal  v.  Lord  Donegal,  3  Dow,  133;  1  Bligh,  N.  S., 
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594;  Edwards  v.  Burt,  2  De  G.  Mac.  «&  G.  55,  57;  Perfect  \.  Lane, 
3  De  G.  F.  &  Jo.  3G9;  Tynte  v.  ifodc/e,  2  Hem.  &  Mill.  287. 

The  value  of  a  reversionary  interest  is  always  to  be  calculated 
with  reference  to  the  time  of  the  contract,  and  not  to  the  result;  so 
that,  although,  in  the  events  which  may  have  happened,  a  large 
price  has  been  given  for  a  reversionary  interest,  the  Court  could 
not  take  that  into  consideration,  if  the  price  at  the  time  of  the  con- 
tract was  inadequate:  Gowlandv.  De  Faria,  17  Ves.  20,  25;  Boothb'y 
V.  Boothby,  1  Mac.  &  G.  609,  2  H.  &  Tw.  214. 

The  circiimstance  that  a  reversionary  interest  formed  part  of  the 
subject  of  a  chancery  suit,  must  be  taken  into  consideration  as  in- 
volving a  considerable  deduction  from  the  strictly  calculated  value 
of  such  interest  {Perfect  v.  Lane.  30  Beav.  197,  3  De  G.  F.  &  Jo. 
3t59) :  so  must  the  costs  of  selling  real  estates.     lb. 

The  law  hoiv  far  affected  by  the  abolition  of  the  usury  laws  and  by 
the  Sales  of  Reversions  Act.] — The  equitable  doctrine  relative  to 
un-coanc  onable  bargains  or  contracts  with  expectants  was  quite 
independent  of  the  laws  against  usury,  and  it  was  in  force  before 
the  statutes  relating  to  usury  came  into  existence.  Those  statutes 
were  passed,  as  Lord  Hardwicke,  observes  in  the  principal  case, 
*'  not  for  want  of  power  in  the  Court  of  Chaucery  to  give  relief  in 
many  of  such  contracts,  but  to  make  them  void  in  law,  and  to  give 
the  party  a  short  remedy  against  them;"  ante,  p.  672. 

The  laws  agniust  usury  were  abolished  by  17  &  18  Vict.  c.  90, 
and  24  &  25  Vict.  c.  101,  but  the  doctrine  against  unconscionable 
dealings  with  expectants  as  it  previously  existed  independently  of 
the  usury  laws,  is  unaffected  by  their  repeal:  Beynon  v.  Cook,  10 
L.  R.  Ca.  App.  392. 

It  has  indeed  been  suggested  that  because  the  usury  laws  had 
been  repealed,  a  bargain  that  before  was  unreasonable  became 
reasonable.  "Upon  that,"  observes  Jessel,  M.  R.,  Croft 
V.  *  Graham  (2  De  G.  J.  &  S.  155)  is  conclusive,  showing  [  *  687] 
that  the  repeal  of  the  usury  laws  does  not  make  a  hard 
bargain  with  an  expectant  heir  reasonable,  because  in  other  cases 
the  usury  laws  no  longer  being  in  force,  persons  may  make  hard 
bargains  with  persons  entitled  to  property  in  possession,  or  entitled 
to  no  property  at  all:  "  Beynon  v.  Cook,  10  L.  R.  Ch.  App.  392;  see 
also  Barrett  v.  Hartley,  2  L.  R.  Eq.  795,  per  Stuart,  V.-C. ;  Miller 
V.  Cook,  10  L.  R.  Eq.  641;  Tyler  v.  Yates,  11  L.  R.  Ec^.  2t55;  S.  C, 
6  L.  R.  Ch.  App.  6n5. 

The  Sales  of  Reversions  Act  was  passed  for  abolishing  the  equit- 
able doctrine  which  set  aside  a  sale  of  a  reversionary  interest  solely 
on  the  ground  of  inadequacy  of  consideration,  and  threw  upon  the 
purchaser  the  onus  of  proving  adequacy.  The  effect  of  the  Act  ap- 
pears to  be  to  put  the  sale  of  a  revisionary  interest  if  bond  fide  and 
without  fraud  or  unfair  dealing,  on  the  same  footing  as  a  sale  of  an 
interest  in  possession,  and  that  since  the  Act  came  into  operation, 
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in  order  to  set  aside  the  sale  of  a  revisionary  interest  the  onus  of  show- 
ing the  want  of  boiid  fides,  or  the  existence  of  fraud  or  unfair  deal- 
ing on  the  part  of  the  purchaser,  is  thrown  on  the  vendor.  On  his 
failure  to  show  this  the  transaction  will  stand  good,  notwithstand- 
ing inadequacy  of  price,  unless  perhaps  when  it  is  so  gross,  that  of 
itself  it  would  be  sufficient  to  raise  a  presumption  of  fraud. 

The  Sales  of  Reversions  Act  (31  &  82  Vict.  c.  4),  altering  the 
law  relating  to  the  sales  of  reversions,  enacts,  that,  "no  purchase 
made  bond  fide  and  without  fraud  or  unfair  dealing,  of  any  rever- 
sionary interest  in  real  or  personal  estate,  shall  hereafter  be  opened 
or  set  aside  merely  on  the  ground  of  undervalue.  (Sect.  1.)  The 
word  'purchase'  in  this  Act  shall  include  every  kind  of  contract, 
conveyance,  or  assignment,  under  or  by  which  any  beneficial  inter- 
est in  any  kind  of  property  may  be  acquired.  (Sect.  2.)  This 
Act  shall  come  into  operation  on  the  first  day  of  January,  1868, 
and  shall  not  apply  to  any  purchase  concerning  which  any  suit  shall 
be  then  depending." 

The  Act  as  to  the  sales  of  reversions  as  observed  by  Lord  Sel- 
borne,  L.  C,  is  carefully  limited  to  purchases  made  bond  fide,  and 
without  fraud  or  unfair  dealing,  and  leaves  under-value  still  a  ma- 
terial element  in  cases  in  which  it  is  not  the  sole  equitable  ground 
of  relief.  These  changes  in  the  law  have  in  no  degree  whatever  al- 
tered the  onus  probandi  in  those  cases  which,  according  to  the  lan- 
guage of  Lord  Hardwicke,  raise  from  the  circumstances  or  condi- 
ditions  of  the  -parties  contracting — weakness  on  one  side,  usury 
on  the  other,  or  extortion,  or  advantage  taken  of  that  weak 
[  *  688  ]  ness,  a  presumption  of  fraud.  Fraud  does  not  here  *mean 
deceit  or  circumvention;  it  means  an  unconscientious  use 
of  the  power  arising  out  of  these  circumstances  and  conditions; 
and  when  the  relative  position  of  the  parties  is  such  as  primd  facie 
to  raise  this  presumption,  the  transaction  cannot  stand  unless  the 
person  claiming  the  benefit  of  it  is  able  to  repel  the  presumption 
by  contrary  evidence,  proving  it  to  have  been  in  point  of  fact  fair, 
just,  and  reasonable:  per  Lord  Selbome,  L.  C,  in  Earl  of  Aylesford 
V.  Morris,  8  L.  E.  Ch.  App.  490. 

In  fact  the  exception  in  the  statute  as  to  fraud  and  unfair  deal- 
ing, leaves  the  law  as  to  unconscionable  bargains,  as  affecting  rever- 
sionary interests,  the  same  as  it  was  before  the  statute  came  into 
operation.  See  Miller  v.  Cook,  10  L.  R.  Eq.  641.  There  the  de- 
fendant, a  money-lender,  having  agreed  with  the  plaintifi",  who  was 
just  twenty-one  years  of  age,  and  was  in  difficulties,  to  lend  him 
150/., on  his  reversionary  interest  under  his  father's  will,  exacted 
securities  for  200Z.,  with  interest  at  20  per  cent,  reducible  to  10  per 
cent,  on  punctual  payment,  and  advanced  only  123Z.,  but  claimed 
interest  on  the  whole  amount  secured,  and  there  were  immediate 
powers  of  sale  on  non-payment  of  principal  and  interest  upon  a 
certain  day.  The  plaintiff',  it  seems,  had  been  assisted  by  Mr.  Ring, 
a  solicitor,  who,  however,  stated  that  he  had  not  been  accurately  in- 
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formed  of  the  transactioD.  It  was  held  by  Sir  John  Stuart^  V.  C, 
that  the  transaction  being  unconscionable,  the  deeds  executed  by 
the  plaintifiP  should  only  stand  as  securities  for  the  moneys  actually 
advanced  with  interest  at  5  per  cent.  "As  to  the  argument,"  said 
his  Honor,  "on  the  recent  statute  (31  &  32  Vict.  c.  4,  s.  1)  concern- 
ing dealings  with  reversionary  interests,  the  exception  in  the  statute 
as  to  unfairness  leaves  the  settled  law  as  to  cases  like  the  present 
untouched.  Nor  is  the  case  of  the  defendant  assisted  by  the  pre- 
sence of  Mr.  King,  who  appeared  as  the  plaintiff's  friend.  The 
evidence  shows  that  the  advice  of  Mr.  Ring  was  founded  on  mis- 
understanding or  misrepresentation.  But  there  is  a  great  differ- 
ence between  the  intervention  of  a  third  party  in  transactions  of  this 
kind,  and  where  there  is  no  pressure  of  necessity  which  the  friend 
cannot  relieve.  In  transactions  of  bounty  indeed,  where  the  advice 
of  a  judicious  and  impartial  friend  may  assist  and  regulate,  and 
in  transactions  where  the  pressure,  not  of  want  and  of  necessity, 
but  of  a  confidential  relation  between  the  parties,  requires  the  im- 
partial advice  of  a  friend,  the  intervention  of  a  third  party  is  im- 
portant. In  the  present  case,  besides  the  other  objections  to  the 
contract,  the  terms  of  the  powers  of  sale  are  oppressive, 
and  put  the  plaintiff  completely  at  the  *  mercy  of  the  de-  [  *  689  ] 
fendant.  The  power  to  sell  without  any  notice  to  the 
plaintiff  enabled  the  defendant  at  any  moment  to  extinguish  the 
right  of  redemption." 

So  where  a  young  man  charged  a  reversion  with  exorbitant  sums 
for  interest  on  loans  principally  made  to  his  brother,  an  infant,  on 
bills  of  exchange  which  he  had  accepted  for  the  infant,  it  was  held 
by  Lord  Hatherley,  L.  C,  affirming  the  decision  of  Stuart,  V.-C,. 
that  the  charge's  so  given  should  stand  as  security  for  the  sums 
actually  advanced  with  interest  at  5  per  cent.:  Tyler  v.  Yates,  11 
L.  K  Eq.  265,  affirmed  6  L.  R.  Ch.  App.  665.  See  also  Inre  Slater's 
Trusts,  11  Ch.  D.  227:  decided  on  petition. 

'  It  is  not  necessary  in  order  that  an  expectant  heir  should  set  aside 
an  unconscionable  bargain,  that  he  should  actually  deal  with  his 
expectant  or  reversionary  interests;  it  is  sufficient  that  he  was 
trusted  upon  the  credit  of  his  expectations..  See  Earl  of  Aylesford 
V.  MorHs,  8  L.  R.  Cb.  App.  484.  There  the  plaintiff,  then  a  young 
nobleman  in  his  twenty-second  year,  entitled  to  a  large  property  in 
the  event  of  his  surviving  his  father,  being  largely  indebted,  upon 
the  introduction  of  a  creditor  applied  to  Morris,  who  advanced 
3000Z.  in  payment  of  the  debt,  and  3800Z.  to  the  plaintiff,  taking 
his  acceptance  at  three  months  for  8000Z.,  the  difference,  1200Z., 
being  retained  by  Morris  as  discount  at  the  rale  of  Is.  in  the  pound 
per  month.  At  the  same  time  an  insurance  was  effected  on  the 
plaintiff's  life  for  6000Z.,  the  first  premium  being  paid  by  the  plain- 
tiff out  of  the  money  advanced.  The  acceptance  of  8000Z.  becom- 
ing due  on  the  4th  Oct.,  1870,  the  plaintiff,  through  the  agency  of 
one  Addison,  had  his  acceptance  of  8000Z.   cancelled,  and  giving 
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Morris  bills  dated  the  19th  Dec.  at  three  months  for  ll.OOOZ.  and 
receiving  a  balance  of  207Z.  only,  the  rest  of  the  money  beyond  the 
8000Z.  being  for  discount,  extra  payment  on  the  policy  of  assurance, 
and  275Z.  commission  paid  to  Addison.  The  plaintiff  had  no  pro- 
fessional assistance  in  these  matters,  and  no  application  was  made 
to  his  father  or  to  the  solicitor  of  the  father.  It  was  held  by  Lord 
Selborne,  C,  affirming  the  decree  of  Wickens,  V.-C,  that  a  decree 
ought  to  be  made  for  delivering  up  of  the  bills  on  payment  of  the 
sums  actually  advanced  and  interest  at  5  per  cent. 

An  unconscionable  bargain  will  also  be  set  aside,  where  the 
spes  successionis  is  only  of  a  general  character  arising  from  the 
position  of  the  father.  As,  for  instance,  in  the  case  of  a  man,  son 
of  a  father  possessing  large  property,  but  who  had  no  property  of 
his  own,  and  no  expectation  of  any,  except  such  general  expecta- 
tions as  are  founded  on  his  father's  position  in  life,  the 
[  *  690  ]  money  being  lent  without  *  any  thought  of  repayment  by 
the  borrower,  but  on  the  credit  of  such  general  expecta- 
tions, and  in  the  hope  of  extorting  payment  from  the  father  to 
avoid  the  exposure  attendant  on.  the  son's  being  made  a  bankrupt: 
Nevill  V.  Snelling,  15  Ch.  D.  679. 

And  it  seems  that  it  is  material  that  when  the  transaction  took 
place  the  lenders  were  aware  that  the  borrower  had  a  reversion: 
Beynon  v.  Cook,  10  L.  R.  Ch.  App.  392  n.,  where  Sir  G.  Jessel,  M. 
R.  observed,  "  It  has  never  been  said  a  man  can  be  relieved  because 
he  happens  to  be  a  reversioner,  and  the  money  lender  does  not  know 
it  but  lends  him  money  upon  his  promissory  note  at  usurious  interest. 
In  order  to  be  relieved,  he  must  have  been  trusted  upon  the  credit 
of  his  expectations." 

The  usury  laws  being  abolished  persons  may  make  hard  bargains 
with  persons  entitled  to  property  in  possession^  or  entitled  to  no 
property  at  all:  per  Jessel,  M.  R.,  in  Beynon  v.  Cook,  10  L.  R.  Ch. 
App.  392.  See  also  Webster  v.  CooA;,  2  L.  R.  Ch.  App.  542,  in  wh'ch 
case  it  was  decided  on  appeal  that  the  subject-matter  of  the  suit 
being  an  interest  in  possession,  the  doctrine  as  to  unconscionable 
bargains  with  expectants  was  not  applicable  thereto 

In  Webster  v.  Cook,  2  L.  R.  Ch.  App.  542,  the  plaintiff  being  en- 
titled to  a  life  interest  in  an  estate,  subject  to  two  jointurfs  of 
lOOOZ.  and  500Z.  a  year,  and  to  a  mortgage  of  V3.000Z.,  by  indenture 
dated  the  17th  August,  1864,  in  consideration  of  1 000 Z.,  covenanted 
to  pay  the  defendant  3300Z.  on  the  death  of  the  jointress  havinjr  the 
jointure  for  lOOOZ  a  year,  and  in  the  meantime  interest  at  IZ.  per 
cent,  per  annum  until  her  death,  and  after  her  death  at  the  rate  of 
10  per  cent,  until  the  sum  was  paid.  He  also  covenanted  to  insure 
his  life  for  3500Z.,  and  pay  the  premiums  thereof.  He  farther  as- 
siorned  his  life  interest  by  way  of  security  for  the  payment  of  the 
8000Z.,  interest  and  premiums,  with  a  provision  for  redemption  on 
payment  of  1500Z.  on  the  17th  of  August,  1865,  or  the  sums  of  1850Z. 
on  the  17th  of  August,  1866,  with  all  interest  and  premiums  up  to 
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those  days  respectively.  By  a  memorandum  on  5th  January, 
1865,  he  agreed  that  a  debt  of  40UZ.  due  from  him  with  interest  at 
5  per  cent,  per  month  should  be  tacked  to  the  security  of  the  said 
indenture  of  the  17th  of  August.  The  plaintiff  was  in  urgent  dis- 
tress for  money,  and  without  professional  advice  when  he  contracted 
the  loan,  and  his  clear  income  from  the  estate  afterwards  was  about 
215Z.  On  the  1st  of  July,  18t)5,  his  solicitors  wrote  to  the  defend- 
ant, oftering  to  redeem  on  payment  of  the  sum  actually  advanced, 
and  interest  at  5^  per  cent.,  and  on  not  receiving  any  answer  tiled  a 
bill  to  redeem  on  those  terms.  Lord  Romilly,  M.  R.  treat- 
*  ing  the  transaction  as  the  sale  of  a  reversion,  said  that  [  *  691  ] 
he  was  clear  that  he  must  hold  it  to  be  a  sale  pro  tanto  of 
a  reversion  on  the  death  of  the  jointress  at  an  inadequate  value, 
that  he  was  of  opinion  that  the  mortgage  and  assignment  made  to 
secure  it  must  be  cancelled,  and  the  property  reconveyed  on  pay- 
ment or  the  principal  sum  advanced,  together  with  interest  at  5/. 
per  cent,  per  annum  from  the  date  of  the  advance.  His  Lordship 
however  refused  to  give  any  relief  as  to  the  400Z.  Lord  Cfielmsfordy 
L.  C,  on  appeal  reversed  the  order  of  the  Master  of  the  Rolls,  made 
a  decree* for  redemption  on  payment  of  1500/ ,  with  interest  at  11. 
per  cent,  on  the  sum  of  3800Z.  down  to  the  17th  August,  1865,  and 
afterwards  on  1500^  at  bl.  per  cent.,  and  of  the  sums  paid  by  the 
defendant  for  premiums  with  interest  thereon,  and  of  the  sum  of 
400/.  and  interest  thereon  at  the  rate  of  bl.  per  cent,  per  month. 
His  Lordship  said  that  if  it  had  been  the  case  of  the  sale  of  a  re- 
version he  should  have  had  no  difficulty  in  determining  that  there 
was  sufficient  evidence  adduced  by  the  plaintiff  of  the  inadequacy 
of  price,  and  the  o^/ws  would  have  been  upon  the  defendant  to  prove 
that  the  transaction  was  reasonable.  But  his  Lordship  was  at  a 
loss  to  discover  what  reversion  there  was  in  the  plaintiff,  for  which 
the  parties  could  be  said  to  have  dealt,  that  the  policy  of  law  which 
throws  its  protection  round  all  reversioners  might  be  questionable, 
and  has  been  questioned,  and  that  the  principle  ought  not  to  be  ex- 
tended by  analogy. 

The  decision  of  Lord  Chelmsford  has  been  strongly  disapproved 
of  by  Sir  J.  Stuart,  V.  C,  in  Tyler  v.  Yates,  11  L.  R.  Eq.  276, 
where  he  says,  "The  case  of  Webster  v.  Cook  (2  L.  R.  Ch.  App. 
542),  was  decided  upon  a  mistake,  and  therefore  cannot  be  looked 
upon  as  a  case  of  authority.  In  that  case  Lord  Chelmsford  con- 
ceived that  the  interest  in  question  was  not  a  reversionary  interest. 
There  is  no  conceivable  difference  upon  principle  betwe^^n  the  in- 
terest which  the  owner  of  an  estate  has  in  an  annuity  paid  to  a 
widow  by  way  of  jointure,  which  interest  is  to  accrue  on  death  of 
the  widow,  and  any  other  reversionary  interest.  The  case  of  }Veb- 
ster  V.  Cook  is  not  con^^istent  with  the  established  doctrines  of  this 
Court."  See  also  Helsham  v.  Barnett,  21  W.  R.  309;  Howley  v. 
Cook,  8  Ir.  Rep.  Eq.  570. 

Accounts  settled  for  the  purpose  of  advances  on  post-obit  bonds, 
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or  mortgages  of  reversionary  interests,  will  not  be  treated  as  set- 
tled accounts:  Croft  v.  Graham,  2  De  G.  J.  &  S.  155;  5  Giff.  1; 
Tottenham  y.  Green,  1  N.  R.  466. 

Parties,  moreover,  with  notice  taking  a  transfer  of  securities  im- 
peachable as  unconscionable,  will  be  bound  by  the  same 
[  *  692  ]  equities  as  the  parties  to  the  original  transaction:  *  Nesbitt 
V.  Berridge,  32  Beav.  282;  4  De  G.  J.  &  S.  45;  Tottenham 
V.  Green,  1  N.  R.  466. 

When,  in  dealing  with  an  expectant  for  the  purchase  of  his  in- 
terest, as  in  the  case  of  a  young  man  a  very  few  days  above  twenty- 
one,  without  professional  advice,  in  furtherance  of  an  arrangement 
made  whilst  he  was  yet  an  infant,  by  his  father,  the  onus  lies  with 
the  purchaser  of  showing  that  there  was  nothing  unconscientious 
on  his  part,  and  if  he  succeeds  in  doing  so,  and  the  bargain  appears 
to  have  been  made  bona  fide,  and  without  fraud  or  unfair  dealing, 
even  although  the  price  thought  at  the  time  of  the  bargain  to  be 
fair  and  even  liberal,  from  a  latent  defect  or  accident  should  turn  out 
to  be  inadequate,  the  transaction  will  not  be  set  aside.  See  O^Rorke 
V.  Bolingbroke,  2  App.  Gas.  814 — 836,  where  the  majority  of  the 
House  of  Lords,  consisting  of  Lords  Blackburn  and  Lord  Gordon, 
dissentiente  Lord  Hatherley,  reversed  the  decision  of  the  Court  of 
Appeal  in  Ireland  of  two  experienced  equity  lawyers,  Lord  Chancellor 
Ball,  and  Christian,  L.  J.  Lord  Hatherley,  in  the  House  of  Lords 
agreeing  with  Ball,  L.  C.  and  Christian,  L.  J.,  thought  the  whole 
case  ought  to  be  opened  upon  the  ground  that  the  expectant,  although 
the  defendant  had  suggested  his  employment  of  a  solicitor,  had  not 
on  account  of  his  poverty  employed  one,  whereas  if  he  had  done  so, 
he  would  probably  have  pointed  out  the  very  bad  health  of  his 
father,  upon  whose  death  shortly  after  the  reversion  fell  into  pos- 
session, and  have  either  obtained  a  better  price  for  the  sale  of  the 
reversion,  or  have  suggested  a  loan  in  lieu  thereof.  In  giving  judg- 
ment Ijord  Blackburn  makes  the  following  remarkable  observations, 
*'It  is  a  curious  instance  of  how  different  minds  draw  different  in- 
ferences—that the  facts  that  the  lad  was  penniless,  and,  except  for 
his  father,  friendless,  which  led  the  noble  Lord  (Hatherley)  to  the 
conclusion  that  the  bargain  cannot  stand,  are  the  facts  which  lead 
me  to  the  conclusion  that  there  was  nothing  unconscientious  in  the 
bargain,  because  they  made  it  impracticable  for  the  lad  to  have  that 
further  advice  which  I  agree,  if  practicable,  the  purchaser  should 
have  insisted  on  his  having."     lb.  p.  837. 

As  to  the  terms  upon  which  the  transaction  with  an  expectant  heir 
or  reversioner  will  be  netaside.^ — Where  any  transaction  with  an  ex- 
pectant heir  or  reversioner  has  been  set  aside,  the  Court,  proceeding 
upon  the  well-known  maxim  ^Hhat  he  who  seeks  equity  mustdo  equity,''^ 
has  only  given  relief  upon  payment  of  the  sum  actually  advanced, 
with  interest,  usually  at  5Z.  per  cent.  {Earl  of  Aylesford  v.  Mor- 
ris,  8  L.  R.  Ch.  App.  484;  Tyler  y.  Yates,  11  L.  R.  Eq.  265;  6 
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L.  R.  Ch.  *  App.  665;  Miller  v.  Cook,  10  L.  R.  Eq.  641);  [*693] 
money  expended  by  the  defendant  in  lasting  and  valuable 
improvements  on  the  premises,  and  costs  (Miu^ay  y.  Palnier,  2  Scho. 
&  Lef.  490;  Salter  \.  Bradshaw,  2Q 'BeaY.  161;  TwistletonY.  Griffith^ 
1  P.  Wms.  310;  Gwynne  v.  Heaton,  1  Bro.  C.  C.  1;  Peacock  v. 
Evans,  16  Ves.  512;  Wharton  v.  May,  5  Ves.  27;  Curling  v.  Toivn- 
shend,  19  Ves.  633;  Bowes  v.  Heaps,  3  Y.  &  B.  117;  Evans  y.  Ches- 
shire.  Belt's  Suppl.  to  Ves.  312;  Fox  v.  Wright,  6  Madd.  Ill;  Baw- 
tree  v.  Watson,  3  My.  &  K.  341;  Miller  y.  Cook,  10  L.  R.  Eq.  641, 
547);  except  the  costs  of  an  unsuccessful  reference  as  to  value: 
Boothby  v.  Boothby,  15  Beav.  212,  214;  Edwards  v.  Burt,  2  De  Gex, 
Mac.  &  G.  55,  65;  Jones  v.  Ricketts,  21  Beav.  130. 

And  in  default  of  payment  of  principal  and  interest  and  costs  if 
allowed  to  the  defendant,  the  action  will  be  dismissed  with  costs  : 
Croft  v.  Graham,  2  De  G.  J.  &  S.  155;  2  Seton  Decrees,  1366,  4th 
ed.  ;  Benyon  v.  Fitch,  35  Beav.  570,  578  ;  Earl  of  Aylesford  v. 
Morns,  8  L.  R.  Cii.  App.  498;  2  Seton  Decrees,  1367,  4th  ed. 

But  misconduct  on  the  part  of  the  defendant  has  been  held  to 
disentitle  him  to  costs  (Baugh  v.  Price,  1  Wils.  320;  Gowland  v. 
De  Faria,  17  Ves.  20;  Moroney  v.  CDea,  1  Ball  &  B.  109,  and  the 
reporter's  note;  Wood  v.  Abrey,  3  Madd.  417  ;  Baivtree  v.  Watson, 
3  My.  &  K.  339;  Tyler  v.  Yates,  11  L.  R.  Eq.  265);  so,  where  he 
has  refused  proper  terms  before  the  suit  was  instituted,  he  has  been 
compelled  to  pay  the  costs  of  litigation  which  he  rendered  necessary 
{Benyon  v.  Fitch,  35  Beav.  570,  578;  BeynonY.  Cook,  10  L.  R.  Ch. 
App.  389;  Nevill  v.  Snelling,  15  Ch.  D.  705;  Wyatt  v.  Cook,  16  W. 
R.  502),  or  has  been  guilty  of  fraud  or  misconduct  :  Howley  v. 
Cook,  8  Ir.  R.  Eq.  570.  But  compound  interest  will  never  be  al- 
lowed to  the  purchaser:  Gowland  v.  De  Faria,  17  Ves.  20. 

It  seems  also  that  the  plaintiff  must  pay  the  costs  of  suit  so  far 
as  they  relate  to  charges  of  fraud  or  undue  pressure  not  proved:  St 
Albyn  v.  Harding,  27  Beav.  11;  but  see  Tyler  v.  Yates,  11  L.  R.  Eq. 
265.  And  as  to  costs  generally,  see  Bromley  v.  Smith,  26  Beav. 
644. 

On  the  other  hand,  the  purchaser  will  be  charged  with  what  he 
has  actually  received  and  ijiterest,  but  it  seems  he  will  not,  like  a 
mortgagee,  be  charged  with  what  without  wilful  default  he  might 
have  received:  Murray  v.  Palmer,  2  Scho.  &  Lef.  489;  but  see 
Decree,  lb.  contra,  490. 

Confirmation  and  acquiescence.^ — Impeachable  transactions,  as  in 
Chesterfield  v.  Janssen,  may  be  rendered  valid  by  acts  of  confirma- 
tion (Cole  V.  Gibbons,  3  P.  Wms.  289),  especially  when  of  a 
formal  character  after  advice  taken  (Lydon  *  v.  Moss,  4  [  *  694  ] 
De  G.  &  Jo.  104),  as  by  will  or  deed  (Stump  v.  Gaby,  2 
De  G.  Mac.  &  G.  623);  or  acquiescence  for  a  great  length  of  time 
(Sibbering  v.  Earl  of  Balcarras,  3  De  G.  &  Sm.  735;  Addis  v.  Camp- 
bell, 4  Beav.  401;  Lord  v.  Jeff  kins,  35  Beav.  7;  Turner  y.  Collins,  7 
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L.  R.  Ch.  App.  329),  on  the  part  of  a  person  wlio  is  cognizant  of 
his  right  to  relief  ;  and  see  Gerrard  v.  O'Reilly,  3  Dru.  &  \V.  414  ; 
for  it  has  been  well  said,  "that  the  presumption  which  a  Conrt  of 
justice  most  probably  entertains  against  stale  demands,  can  never 
be  more  properly  applied  than  in  a  case  where  the  burden  of  proof 
upon  a  most  material  point  in  controversy  is  thrown  upon  the  de- 
fendant" (3  De  G.  &  Sm.  737). 

But  confirmation  or  acquiescence  will  be  of  no  avail  whilst  the 
reversioner  continues  in  the  same  situation  as  when  he  entered  into 
the  contract,  for  in  such  cases  it  has  always  been  presumed,  that  the 
same  distress,  which  pressed  him  to  enter  into  the  contract,  prevented 
him  from  coming  to  set  it  aside;  it  is  only  when  he  is  relieved  from 
that  distress  that  he  can  be  expected  to  resist  the  performance  of 
the  contract:  Gmvland  v.  De  Faria,  17  Ves.  20;  Medlicott  v.  O'Donel, 
1  Ball  &  B.  156  ;  Kendall  v.  Beckett,  2  Buss.  &  My.  88  :  Edwards 
V.  Broivne,  2  Coll.  100;  Kempson  v.  Ashbee,  10  L.  R.  Ch.  A\)\).  15; 
Beynon  v.  Cook,  10  L.  R.  Ch.  App.  393  n.  See  Fox  v.  Mackreth, 
ante,  163,  and  note,  213;  and  in  Curwyn  v.  Milner,  3  P.  AVms.  292, 
n.,  relief  was  given  even  after  payment  of  the  money  due  on  a  post- 
obit  bond,  the  payment  having  been  made  from  fear  of  an  execution. 

So,  where  a  person  bought  a  reversion  at  a  gross  undervalue,  from 
an  heir  in  distressed  circumstances,  and  resold  it  at  a  large  profit 
to  a  sub- purchaser  who  had/?/ZZ  notice  of  the  original  fraud,  and 
the  reversioner  being  still  in  distress,  was  induced  by  the  original 
purchaser  to  join  in  and  confirm  the  re- sale,  and  to  concur  in.  suffering 
recoveries  which  were  necessary  to  perfect  the  title,  but  nothing  was 
paid  or  secured  to  him  as  a  consideration  for  such  concurrence,  the 
transaction  was  set  aside  as  against  the  sub-purchaser  on  the  repay- 
ment of  the  price  paid  on  the  first  purchase  :  Addis  v.  Campbell,  4 
Beav.  401;  and  see  King  v.  Savery,  1  Sm.  &  G.  271;  5  Ho.  Lo.  Ca. 
627  ;   WrigM  v.  Vanderplank,  2  Jur.  N.  S.  599. 

Where,  moreover  a  sale  of  a  reversion  has  taken  place  at  under- 
value time  will  not  begin  to  run  against  the  vendor  until  the  re- 
version falls  into  possession.  See  Salter  v.  Bradshaw,  26  Beav. 
161,  in  which  case  the  transaction  was  set  aside  after  the  lapse  of 
forty  years.     See  also  Beynon  v.  Cook,  10  L.  R.  Ch.  App.  393. 

Where  a  transaction  is  not  merely  voidable  orimpeach- 
[*695]  able,  but  is  absolutely  void,  upon  principles  *  of  public 
policy,  then,  as  is  laid  down  by  Lord  Hardwicke,  in  the 
principal  case,  it  is  incapable  of  confirmation.  Thus,  a  usurious 
contract  was,  and  a  marriage  brokage  contract  still  is,  void  ab  initio, 
and  does  not  admit  of  confirmation  :  Shirley  v.  Martin,  3  P.  Wms. 
74,  n;   Cole  v.  Gibson,  1  Ves.  506,  507. 

It  may  be  here  mentioned  that  by  the  Infant's  Relief  Act,  1874, 
(37  &  38  Vict.  c.  62).  which  came  into  operation  on  the  7th  of  August, 
1871,  it  is  enacted  that  "all  contracts,  whether  by  sfiecialty  or  by 
simple  contract,  henceforth  entered  into  by  infants  for  the  repay- 
ment of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
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supplied  (other  than  contracts  for  necessaries)  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void;  provided  always  that 
this  enactment  shall  not  invalidate  any  contract  into  which  an  in- 
fant may,  by  any  existing  or  future  statute,  or  by  the  rules  of  com- 
mon law  or  equity  enter,  except  such  as  now  by  law  are  voidable." 
(Sect.  1.) 

That  '*  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  f a]l  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratiticaiion  made  after  full  age  of  any 
promise  or  contract  made  during  infancy,  whether  there  shall  or 
shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age."     (Sect.  2.) 

The  2nd  section  of  the  Act  applies  to  ratifications  made  after 
the  passing  of  the  Act  of  contracts  made  before  that  time:  Ex 
parte  Kibble,  In  re  Onslow,  10  L.  R.  Ch.  App.  373:  and  see  Ex  parte 
Jones,  18  Ch.  D.  109;  overruling  Ex  parte  Lynch,  2  Ch.  D.  227; 
and  in  Coxhead  v.  Mullis,  3  C.  P..D.  43U,  sect.  2  was  held  applicable 
to  a  promise  to  marry,  made  during  infancy  and  ratified  afterwards. 
Secus  where  there  is  a  new  promise  after  majority,  as  distinguished 
from  a  mere  ratification  of  an  old  one  during  minority:  Northcote 
V.  Doughty,  4  C.  P.  D.  385;  Ditcham  v.  Woirall,  5  C.  P.  D.  410. 

[^Doctrine  of  Bargains  ivith  Heirs  Expectant  and  Reversioners 
Restated. — Persons  in  expectancy  are  often  unacquainted  with  the 
real  value  of  their  interests,  and  if  in  want  or  trouble  are,  like 
Esau,  tempted  to  sacrifice  large  future  advantages  to  a  little  present 
good;  hence  a  contract  with  a  person  for  the  sale  or  charge  of  pro- 
perty in  expectancy,  whether  as  reversioner  or  remainderman  or 
whether  as  expect  heir  or  as  expectant  devisee  or  legatee  of  another, 
raises  a  presumption  against  the  purchase  which  he  must  be  pre- 
pared to  rebut  in  order  to  support  the  contract.  Bargains  of  this 
kind  are  not  void,  they  may  be  sustained  ab  initio  if  tbey  art' proved 
free  of  unfairness  or  inadequacy,  or  they  may  be  made  good  after- 
wards by  the  bargainer  either  by  express  confirmation  or  by  con- 
tinued acquiescence  ] 
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Termino  Sanctce  Trinitatis^  Anno  22,  Car.  2. 

[reported    2    VENTKIS,  337.] 

\S.  C,  1.  Ch.  Ca.  162.     3  Ch.  Rep.  62.] 

Tacking  Incumbrances.] — If  a  third  mortgagee  having  advanced 
his  money  without  notice  of  a  second  mortgage,  afterwards  buy 
in  a  first  mortgage  or  statute,  though  it  be  pendente  lite,  pending 
a  hill  brought  by  the  second  mortgagee  to  redeem  the  first,  yet 
the  third  mortgagee,  having  obtained  the  first  m^ortgage  or  statute, 
and  having  the  law  on  his  side,  and  equal  equity,  he  shall  thereby 
squeeze  out  and  gain  priority  over  the  second  mortgagee. 

A  BILL  in  Chancery  was  brought  by  Marsh,  and  an  answer  put 
in  thereto. 

The  case  was  thus: — One  English,  being  seised  of  the  manor  of 
"Wicksall  and  of  the  Manor  of  Monfield,  in  1649,  mortgages  part 
of  the  manor  of  Wicksall  to  Burrell  for  lOOOZ.  Afterwards,  in 
1655,  he  acknowledges  a  statute  to  Burrell  of  800 Z.,  for  the  pay- 
ment of  400Z. 

Afterwards,  in  1662,  English  mortgages  both  these  manors  to 
Mrs.  Duppa,  for  7000Z. 

Afterwards,  in  1665,  English  mortgages  the  manor  of  Wicksall 
to  Lee,  for  2000Z. ;  Lee  having  no  notice  of  the  former  mortgages. 

[(c)  After  Mrs.  Duppa's  death,  her  executors  brought  actions  of 
ejectment  against  English,  and  filed  their  bill  of  foreclosure  against 
him.  In  Michaelmas  Term,  1667,  English  suffered  judgment  in 
ejection  against  him  at  the  suit  of  the  executors,  with  a  cesset 
executio  until  May,  1668.  The  cesset  executio  having  expired, 
English  obtained  an  injunction  against    the  proceedings  at   law, 

(c)  This  statement  within  brackets  is  drawn  up  from  1  Ch.  Ca.  162,  where 
the  proceedings  in  the  case  are  fully  given. 
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upon  the  judgment  in  ejectment,  until  hearing  or  another 
*order;  and  on  the  5th  of  June,  1668,  a  decree  was  made,  [  *  697] 
that  English  should  redeem  within  a  twelvemonth,  or  be 
foreclosed.     On  the  26th  of  November,  1668,  the  Master  reported, 
that  8530Z.  14s.  would  be  payable  to  the  plaintiffs  on   the  6th  of 

June,  1669. 

On  the  27th  of  November,  1668,  Lee,  by  the  advice  of  counsel, 
purchases  in  the  two  incumbrances  to  Burrell,  viz.,  the  mortgage  of 
part  of  the  Manor  of  Wicksall,  and  the  statute. 

On  the  5th  of  February,  1669,  the  Master's  report  was  confirmed. 
And  now  Marsh,  executor  of  Duppa,  sues  Lee,  who  pleads  this 
whole  matier.] 

My  Lord  Keeper,  Sir  Orlando  Bridgeman^  assisted  by  Hale,  Chief 
Baron,  and  Justice  Rainsford,  held,  that  Lee  might  make  use  of 
these  incumbrances  to  protect  his  own  mortgage.  For  they  said, 
that  he  had  both  law  and  equity  for  him. 

First,  he  had  law;  for  that  he  had  a  precedent  mortgage  in  1649 
(which,  indeed,  was  but  upon  part),  and  also  the  statute  in  1655;  so 
that,  while  these  remained  in  force.  Marsh  could  not  come  in. 

Next,  he  had  equity;  for  he  having  a  subsequent  mortgage,  yet 
it  being  without  notice,  he  ought  to  be  relieved  in  this  Court.  And, 
therefore,  my  Lord  Chief  Baron  put  the  case,  as  if  the  first  mort- 
gage had  been  of  the  manor  of  Wicksall  to  Burrell,  and  afterwards 
it  had  been  mortgaged  to  Duppa,  and  afterwards  to  Lee,  not  having 
notice;  if  afterwards  Lee  bought  in  Burrell's  mortgage,  he  shall 
hold  the  estate  against  Duppa,  until  he  be  satisfied  for  both  the 
money  which  he  paid  Burrel,  and  also  his  own  money  lent  upon  the 
last  mortgage :  and  for  that  he  said,  that  it  had  been  so  adjudged 
in  Camera  Scaccarii,  in  the  Court  of  Equity,  since  the  King  came 
in,  in  one  Shellet/s  Case. 

Next,  he  put  the  case  of  the  statute,  which  English  entered  in  to 
Burrell,  in  1655,  and  was  afterwards  bought  by  Lee  from  Burrell. 
He  held,  that  Duppa  shall  not  bring  Lee  to  any  account  upon  this 
statute  here  in  equity,  'any  otherwise  than  he  may  do  at  common 
law. 

*  Nota.     It  was  agreed  that  the   lands  were  extended  [  *  698  J 
upon  the  statute  at  the  third  part  of  the  true  value.  Now, 
at  common  law,  the  conusor,  or  he  that  claims  under  him,  must 
bring  a  scire  facias  ad  computand',  as  in  the  4  Co.  69  b.     But  then 
the  conusee  shall  not  account  according  to  the  true  value,  but  ac- 
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cording  to  the  extended  value,  and  also  for  the  whole  statute:  and 
if  the  conusee  is  satisfied  by  the  extended  value,  the  conusor  shall 
recover;  or  if  tbe  conusor  will  pay  down  the  rest  of  the  money 
which  is  behind,  with  damages,  he  shall  also  recover.  But  if  the 
conusor  will  sue  the  conusee  in  a  court  of  equity,  then  he  shall 
bring  him  to  account  for  what  he  hath  received  of  the  profits  above 
the  extended  value. 

Now  then  our  case  here  is  somewhat  more,  for  Lee  has  also  equity 
on  his  side,  and  therefore  Duppa  shall  not  bring  him  to  account 
for  what  he  has  received  above  the  extended  value,  unless  he  has 
also  received  enough  to  satisfy  his  own  mortgage  of  '2000Z.,  as  well 
as  the  statute;  and  therefore,  if  Marsh  will  take  off  this  statute  by 
a  suit  in  this  Court,  he  must  be  content  that  Lee  doth  account  upon 
the  extended  value  for  the  whole  800Z.  and  damages. 

Secondly,  they  held,  that  whereas  part  of  the  manor  of  Wicksall 
was  mortgaged  to  Burrell,  but  that  now  the  whole  manor  was  mort- 
gaged to  Lee,  that  yet  the  first  mortgage  should  not  extend  to  pro- 
tect more  than  that  part  of  the  manor  which  was  first  mortgaged  to 
Burrell. 

And  my  Lord  Chief  Baron  Hale  put  the  case  thus: — If  a  man 
is  seised  of  sixty  acres,  and  mortgages  twenty  to  A.,  and  then  mort- 
gages the  whole  toB.,  and  then  mortgages  the  whole  to  C,  and  after- 
wards C.  purchases  in  the  first  mortgage,  that  shall  not  protect  more 
than  the  twenty  acres;  but  it  shall  protect  those  twenty  acres  so  as 
B.  shall  never  recover  that,  until  he  pay  C.  all  the  money  upon  the 
first  and  last  mortgage. 

But  Hal'i  said,  that  he  thought  that  in  this  case,  inasmuch 
[  *699  ]  as  the  mortgage  to  Lee  (d)  was  only  of  part  of  *  Wicksell, 
that  therefore  Marsh  might  bring  Lee  to  an  account  upon 
the  extended  value,  wh3reupon  these  two  manors  were  extended 
upon  the  statute;  and  if  Lee  had  received  the  money  due  upon  the 
statute,  by  receiving  of  the  profits  according  to  the  extended  value, 
or  if  she  will  pay  down  the  residue  of  the  money  due  upon  the 
statute,  or  if  she  will  pay  down  so  much  as  the  proportion  will 
come  to  for  Montield,  that  then  she  may  discharge  the  manor  of 
Monfield. 

But  then  my  Lord  Keeper  asked  him  how  he  would  have  it  ap- 
pointed, and  how.much  should  be  laid  upon  Monfield,  and  how  much 
upon  Wicksall?  for  that  part  of  Wicksall  is  under  that  extent. 
{(l)  That  is  to  say  the  mortgage  which  Lee  took  as  assignee  of  Burrell. 
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To  which  ifaZe  answered,  that  if  Marsh  did  sue  Lee  for  the  dis- 
charge of  this  statute  from  Monlield,  that  Monfield  should  be  dis- 
charged  by  her  paying  down  as  much  as  the  proportion  comes  to,  or 
when  Lee  shall  have  received  so  much  according  to  the  extended 
value,  a  ad  that  he  thought  there  might  be  a  proportion  found  out  by 
the  Court. 

Nota.  Sir  H.  Finch  (e),  counsel  for  Lee,  cited  Primate  and  Jack- 
son's case  (/),  Grove  and  Grovels  case  (g),  and  Mrs.  Calamifs  case  (/i), 
all  which  were  resolved  in  this  Court — That  a  purchaser  or  mortgagee 
coming  in  upon  a  valuable  consideration,  without  notice,  and  pur- 
chasing in  a  precedent  incumbrance,  it  shall  protect  hLs  estate  against 
any  person  that  hath  a  mortgage  subsequent  to  the  first,  though  be- 
fore the  last  mortgage,  though  he  purchased  in  the  incumbrance  gfter 
ho  had  notice  of  the  second  mortgage. 


Marsh  v.  Lee,  the  pleadings  of  which  are  fully  stated  in  1  Chan- 
cery cases,  102,  lays  down  the  doctrine,  never  since  allowed  by  the 
judges  to  be  questioned,  that  a  mortgagee,  without  notice,  purchas- 
ing the  first  incumbrance,  shall  thereby  protect  his  estate  against  any 
person  having  a  mortgage  subsequent  to  the  firsfc  incumbrance, 
though  ho  purchased  in  the  incumbrance  after  ho  had  notice  of  the 
subsequent  mortgage.  [The  court  leans  against  the  doctrine  of  the 
consolidation  of  mortgages:  see  Thomas'  Appeal,  0  Casey,  378; 
Rowan  v.  Rifle  Mfg.  Co.,  29  Conn.  282;  Lamson  %\  Sutherland,  13 
Vt.  309;  Phelps  v.  Ellsworth,  3  Day,  397.]  In  Edmunds 
v.  Povey,  1  Vern»  *  187,  there  were  first,  second,  and  third  [  *  700J 
mortgagees,  who  had  all  lent  their  money  without  notice. 
The  third  mortgagee,  hearing  of  the  two  former  securities,  bought 
in  the  first  incumbrance,  a  judgment  that  was  satif-fied;  it  was 
strongly  insisted  at  the  bar,  that,  though  the  trade  of  buying  in  in- 
cumbrances had  been  formerly  countenanced,  yet  that  it  was  in  truth 
a  thing  agjainst  conscience,  and  contradictory  to  many  established 
rules  of  law  and  equity.  But,  after  long  debate,  the  Lord  Keeper 
North  told  them,  he  wondered  the  counsel  laid  their  shoulders  to  a 
point  that  had  been  so  long  since  settled,  and  received  as  the  con- 
stant course  in  Chancery.  "It  is  true,"  said  his  Lordship,  "  there 
have  been  strong^  arguments  used  against  the  unreasonableness  of 
this  practice,  and  there  might  be  likewise  strong  reasons  brought  for 
the  maintaining  of  it,  and  so  it  was  at  firbt  a  case  very  disputable; 

(e)  Afterwards  Earl  of  Nottingham. 

(f)  Hiirdres  Rep.  nom.  Hed  worth  v.  Primate. 

iff]  Churchill  v.  Grove,  Nels.  Eep.  89,  1  Ch.  Ca.  35. 

(h)  Higgon  V.  Sydall,  Calamy,  and  others,  1  Ch.  Ca.  149. 
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but  being  once  solemnly  settled,  as  it  was  in  the  case  of  Marsh  v.  Lee, 
he  would  not  now  suffer  that  point  to  be  stirred."  See  also  Holt  v. 
Mill,  2  Vern.  280. 

The  foundation  and  reasons  for  the  doctrine  established  in  the 
principal  case,  are  thus  explained  by  Lord  Hardwicke,  L.  C.  "As 
to  the  equity  of  this  Court,"  observes  his  Lordship,  "  that  a  third  in- 
cumbrancer having  taken  his  security  or  mortgage  without  notice  of 
the  second  incumbrance,  and  then  being  puisne  taking  in  the  first 
incumbrance,  shall  squeeze  out  and  have  satisfaction  before  the 
"second,  that  equity  is  certainly  established  in  general,  and  was  so  in 
Marsh  v.  Lee,  by  a  very  solemn  determination  by  Lord  Hale,  who 
gave  it  the  term  of  the  *  creditor's  tabula  in  naufragio;^  that  is  the 
leading  case.  Perhaps  it  might  be  going  a  good  way  at  first;  bat 
it  has  been  followed  ever  since,  and,  I  believe,  was  rightly  settled, 
only  on  this  foundation,  by  the  particular  constitution  of  the  law  of 
thi^  country.  It  could  not  happen  in  any  other  country  but  this; 
because  the  jurisdiction  of  law  and  equity  is  administered  here  in 
different  courts,  and  creates  different  kinds  of  rights  in  estates;  and, 
therefore,  as  Courts  of  equity  break  in  upon  the  common  law,  where 
necessity  and  conscience  require  it,  still  they  allow  superior  force 
and  strength  to  a  legal  title  to  estates;  and,  therefore,  where  there 
is  a  legal  title  and  equity  of  one  side,  this  Court  never  thought  fit 
that  by  reason  of  a  prior  equity  against  a  man  who  had  a  legal  title, 
that  man  should  be  hurt;  and  this  by  reason  of  that  force  this  Court 
necessarily  and  rightly  allows  to  the  common  law  and  to  legal  titles. 
But  if  this  had  happened  in  any  other  country,  it  could  never  have 
made  a  question ;  for,  if  the  law  and  equity  are  administered  by  the 
same  jurisdiction,  the  rule  qui  prior  est  tempore  potior  est 
[*  701]  jure,  must  hold:"  *  Wortleyy.  Birkhead^  2  Ves.  571.  And 
see  the  remarks  of  Sir  W.  Page  Wood,  V.-C,  in  Rooper  v. 
Harrison,  2  K.  &  J.  108,  109,  2  Set.  Dec.  1164,  4tR  Ed. 

Although,  however,  under  the  Judicature  Acts,  law  and  equity  are 
administered  together  in  the  High  Court,  with  the  prevalence  in  all 
cases  of  the  rule  of  equity,  the  law  of  tacking  does  not  appear  to 
have  been  altered. 

The  protection  and  priority  gained  by  legal  estates  and  tacking, 
were  temporarily  abolished  by  the  Vendors  and  Purchasers  Act, 
1874  (37  &  38  Vict.  c.  78),  which  enacted  that,  "after  the  com- 
mencement of  this  Act  (7  August,  1874),  no  priority  or  protection 
shall  be  given  or  allowed  to  any  estate,  right,  or  interest  in  land  by 
reason  of  such  estate,  right,  or  interest  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  land;  and  full  effect 
shall  be  given  in  every  Court  to  this  provision,  although  the  person 
claiming  such  priority  or  protection  as  aforesaid  shall  claim  as  a 
purchaser  for  valuable  consideration  and  without  notice;  provided 
always,  that  this  section  shall  not  take  away  from  any  estate, 
right,  title,  or  interest,  any  priority  or  protection,  which  but  for 
this  section  would  have  been  given  or  allowed  thereto  as  against 
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any  estate  or  interest  existing  before  the  commencement  of  this 
Act."     (Sect  7.) 

As  to  the  effect  of  this  Act,  see  Pease  v.  Jackson,  3  L.  R.  Ob. 
App.  576. 

It  was  repealed  as  to  England  by  the  Land  Transfer  Act,  1875, 
(38  &  39  Vict.  c.  87),  sect.  129,  as  from  the  date  at  which  it  came 
into  operation,  except  as  to  anything  duly  done  thereunder  before 
the  commencement  of  the  Act;  and  as  to  Ireland  it  was  repealed 
bv  sect.  73  of  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41). 

1.  Rule  as  to  puisne  mortgagee  gaming  priority  by  tacking  a 
legal  estate  or  interest] — In  the  well-known  case  of  Brace  \.  The 
Duchess  of  Marlborough,  2  P.  Wms.  491,  the  whole  doctrine  is  very 
accurately  stated  by  Sir  Joseph  Jekyll,  M.  R.,  in  a  series  of  rules 
which  it  is  proposed  to  consider.  The  first  general  rule  there  laid 
down,  within  which,  indeed,  the  principal  case  falls,  is,  "that,  if  a 
third  mortgagee  [without  notice  of  the  second  mortgage  when  he 
advanced  his  money  (rule  6, /6.)]  buys  in  the  first  mortgage,  though 
it  be  pendente  lite,  pending  a  bill  brought  by  the  second  mortgagee 
to  redeem  the  first,  yet  the  third  mortgagee  having  obtained  the 
first  mortgage,  and  got  the  law  on  his  side,  and  equal  equity,  he 
shall  thereby  squeeze  out  the  second  mortgagee;  and  this  the  Lord 
Chief  Justice  Hale  called  a  'plank'  gained  by  the  third  mortgagee, 
or  tabula  innaufragio,  which  construction  is  in  favour  oE 
*a  purchaser,  every  mortgagee  being  such  pro  tanto."         [  *  702  ] 

The  rule  is  also  applicable  where  a  third  mortgagee  un- 
der such  circumstances,  purchases  and  takes  an  assignment  of  a  pre- 
cedent statute  or  judgment,  for  as  long  as  these  are  in  force  the 
mesne  incumbrancer  as  is  laid  down  in  the  principal  case  "  cannot 
come  in."  Higgon  v.  Syddal,  2  P.  AVms.  492,  cited;  Edmunds  v. 
Povey,  1  Vern.  187. 

It  has  even  been  held  that  such  legal  advantage  might  be  obtained 
by  dishonest  means,  as  by  a  purchase  of  the  legal  title  at  a  fraudu- 
lent undervalue  from  persons  ignorant  of  their  rights  (  Culpepper^ s 
Case,  cited  in  Sanders  v.  Delinge,  Freem.  Ch.  Bep.  123),  by  the 
theft  of  a  statute  {Sir  John  Fagg's  Case,  1  Vern.  52,  cited;  S.  C, 
nora.  Sherly  v.  Fagg,  1  Ch.  Ca.  68;  2  Vern.  159,  cited;  and  see 
Siddon  v.  Charnells,  Bunb.  298);  but  these  cases  would  not  now  be 
followed.  Carter  v.  Carter,  3  K.  &  J.  636;  see  also,  Huntington  v. 
Greenville,  1  Vern.  49;  Mocatta  v.  Bell,  24  Beav.  585. 

A  mortgagee  or  purchaser  for  valuable  consideration  may  protect 
himself,  by  obtaining  without  notice  the  legal  estate  from  a  trustee 
in  breach  of  his  trust  (Pilcher  v.  Ratvlins,  7  L.  R.  Ch.  App.  259 
274),  or  by  means  of  a  conveyance  either  fraudulent  or  obtained 
by  means  of  fraud,  provided  the  purchaser  or  mortgagee  was  clear 
of  any  notice  of  fraud:  Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614;  5  Jur. 
N.  S.  1323.     [If  the  mortgagor  and  mortgagee  combine  in  any  way  to 
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induce  another  person  to  loan  money  upon  the  estate  in  ignorance 
of  the  first  mortgage,  this  fraud  will  postpone  the  mortgagee's  own 
mortgage:  Miller  v.  Brigham,  29  Yt.  82;  Chester  v.  Green,  5 
Humph.  2G;  Pratt  v.  Squier,  12  Met.  (Mass.)  494]  The  legal 
estate,  moreover,  got  in  by  a  purchaser,  whose  equitable  title  de- 
pended upon  a  forged  will,  was  held  sufficient  to  protect  him: 
Jones  V.  Poivles,  3  My.  &  K.  581;  and  see  Robinson  v.  Briggs,  1 
Sm.  &  G.  188.  And  upon  the  same  principle  a  first  mortgagee  has 
been  able  to  tack  a  second  mortgage  made  to  him  (without  notice 
of  the  real  title),  and  by  a  person  falsely  claiming  to  be  owner  of  the 
equity  of  redemption,  and  to  be  in  possession  of  the  mortgaged 
estate  as  heir  at  law:     Young  v.  Young,  3  L.  B.  Eq.  801. 

The  principle  upon  which  this  doctrine  was  first  established — 
and  has  ever  since  prevailed,  is  this,  that  the  third  mortgagee  hav- 
ing innocently  lent  his  money  without  notice  of  the  existence  of  the 
second,  has  in  conscience  as  good  a  right  to  receive  the  whole  money 
he  has  lent,  as  the  second  mortgagee  has  to  be  paid  what  he  may 
have  advanced,  and  then,  by  the  assignment  of  the  first -mortgage, 
and  the  possession  of  the  title  deeds,  he  gets  both  law  and  equity 
on  his  side,  and  against  that  a  Court  of  conscience  will  not  inter- 
pose to  strip  him  of  his  protection.  The  rule  of  equity  requires 
no  more  than  that  the  third  mortgagee  should  not  have  had  notice 
of  the  second  at  the  time  of  lending  his  money ;  for  it 
[  *  703  J  is  by  *the  lending  the  money  without  notice  that  he  be- 
comes an  honest  creditor,  and  acquires  the  riojht  to  protect 
his  debt.  But  he  is  not  compelled  to  look  for  this  protection  till 
his  debt  is  in  danger  of  being  prejudiced,  and  therefore,  when  that 
danger  is  just  discovered  to  him  (whether  it  be  by  a  suit  in  equity, 
or  by  any  extra-judicial  means),  as  the  honesty  of  his  debt  is  not 
affected  by  the  discovery,  so  the  rights  of  protecting  that  debt,  and 
the  efficacy  of  such  protection,  are  not  prejudiced.  Hence  arose  the 
rule  which  permitted  the  subsequent  incumbrancers  to  purchase 
pendente  lite :  per  Lord  Keeper  Henley,  in  Belchier  v.  Butler,  1  Ed. 
529;  and  see  Wortley  v.  Birkhead,  2  Ves.  574;  Huntington  y.  Green- 
ville, 1  Vern.  49;  Hawkins  v.  Taylor,  2  Vern.  29;  Belchier  v.  Ben- 
forth,  5  Bro.  P.  C.  292,  Toml.  Ed. ;  Turner  v.  Richmond,  2  Vern. 
81;  Willoughby  \.  Willoughhy,  1  T.  R.  773;  Robinson  y.  Davison, 
1  Bro.  C.  C.  63;  Spencer  v.  Pearson,  24  Beav.  266;  Bates  v.  John- 
son, Johns.  304;  In  re  Russell  Road  Purchase  Moneys,  12  L.  R. 
Eq.  78. 

It  will  be  sufficient  if  the  person  advancing  his  money  upon  a 
puisne  incumbrance,  obtain  the  legal  estate  either  at  the  time  he 
makes  his  advance  {Huntington  v.  Greenville,  1  Vern.  49)  or  after- 
wards in  pursuance  of  a  contract  at  the  time  of  the  advance  for  a 
legal  mortgage  {Cooke  v.  Wilton,  7  Jur.  N.  S.  281;  29  Beav. 
100),  but  any  incumbrancer  may  at  any  time  get  in  the  legal  estate 
if  he  has  not  at  the  time  notice  of  a  prior  incumbrance:   Wil- 
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loughhy  v.  Willoughhy,  1   T.  R.  763;  Barnett  v.  TFes^on,    12   Ves. 
180;  Sharpe  v.  Foy,'  4:  L.  R.  Ch.  App.  35. 

Notice,  moreover,  of  his  advance  given  by  the  second  to  the  first 
mortgagee,  will  not  prevent  the  third  mortgagee,  who  lends  his 
money  without  notice  thereof  from  obtaining  a  transfer  of  and  tack-  • 
ing  his  mortgage  to  the  first:  Peacock  v.  Burt,  Coote  on  Mortgages, 
509,  572;  S.  C,  4  L.  J.,  N.  S.,  Ch.  33,  overruling  the  doubt  thrown 
out  by  Lord  Eldon  in  Mackreth  v.  Symmons,  15  Ves.  335,  ante,  360. 
[Future  advances  in  order  to  be  protected  must  be  made  without 
notice  of  the  intervening  incumbrance:  Sherras  v.  Caig,  7  Cranch, 
45;  Brinkerhoft  v.  Marvin,  5  Johns.  Ch.  320.] 

On  the  other  hand  a  purchaser  or  incumbrancer  for  valuable  con- 
sideration, mith  notice,  from  or  under  a  person  who  bought  ivithout 
notice,  may  shelter  himself  under  the  first  purchaser,  for  otherwise 
a  bond  fide  purchaser  would  be  unable  to  deal  with  his  property 
fuJly  (Loivther  v.  Carlton,  2  Atk.  242),  and,  except  in  the  case  of  a 
charity  (East  Greensted^s  Case,  Duke,  64)  if  a  person  who  has  notice 
sells  to  a  bond  fide  purchaser  without  notice,  the  latter  may  protect 
his  title.  See  Brandling  v.  Ord,  1  West.  Rep.  512;  S.  C,  1  Atk. 
512;  Ferrars  v.  Chei-ry,  2  Vern.  383;  Mertins  v.  Jolliffe,  Amb.  313; 
Sweet  V.  Southcote,  2  Bro.  C.  C.  66;  McQueen  v.  Farquhar, 
11  Ves.  *  467,  478;  Kettleivell  v.  Watson,  26  Ch.  D.  501,  [  *  704  ] 
reversing  S.  C.  21  Ch.  I).  685.  [Where  advances  are  made 
in  pursuance  of  a  binding  agreement,  the  party  making  them  will 
be  protected:  Washburn  on  Real  Property,  146;  Farnum  v.  Bur- 
nett, 6  C.  E.  Green,  87;  Crane  v.  Denning,  7  Conn.  387;  Moroney's 
Appeal,  12  Harris  (Pa.),  372.] 

The  same  rule  also  applies  in  the  cases  where  a  conveyance  is 
made  by  a  first  unsatisfied  mortgagee  to  a  subsequent  mortgagee, 
having  notice  of  a  trust,  but  who  advanced  his  money  without 
notice  thereof.  Thus  where  two  or  more  successive  mortgagees  ad- 
vance their  money  upon  the  security  of  real  property,  without  notice 
of  a  prior  trust  fraudulently  concealed  by  the  mortgagor,  the  first 
mortgagee  taking  a  mortgage  of  the  legal  estate,  the  last  mortgagee 
is  at  liberty,  after  notice  of  the  trust,  and  pending  a  suit  by  the 
cestuis  que  trust  for  redemption  of  the  first  mortgage,  to  pay  off 
all  the  prior  mortgages,  and  upon  getting  in  the  legal  estate,  to 
hold  it  until  all  the  moneys  advanced  by  him  have  been  paid  in  full: 
Bat^s  V.  Johnson,  Johns.  304. 

And  it  seems  that  where  a  person  has  lent  his  money  upon  the 
security  of  land,  although  the  security  taken  is  in  the  form  of 
a  conveyance  upon  trust  to  sell  and  pay  the  sum  advanced,  he  may 
by  obtaining  a  transfer  of  the  first  mortgage  gain  priority  over  an 
intermediate  incumbrancer:  Spencer  v.  Pearson,  24  Beav.  266. 

But  where  a  first  mortgagee  having  notice  of  a  second  equitable 
mortgage,  on  the  sale  of  the  mortgaged  property  with  the  concur- 
rence of  the  mortgagor,  pays  the  balance  of  the  purchase- money 
after  deducting  his  own  principal,  interest,  and  costs  to  the  mort- 
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gagor,  he  will  be  liable  to  the  second  mortgagee,  to  the  extent  of 
the  balance  of  the  purchase-money:  West  London  Commercial  Bank 
V.  Reliance  Permanent  Building  Society,  27  Ch.  D.  187. 

The  authorities  have  gone  to  this  extent,  that  any  person  having 
an  unsatisfied  mortgage  or  charge  upon  real  property  is  at  liberty  at 
any  time  before  decree,  to  convey  the  legal  estate  in  the  property, 
in  respect  of  his  unsatisfied  charge,  to  any  subsequent  incumbrancer 
who  may  have  advanced  his  money  without  notice  of  any  interven- 
ing or  other  charge  or  incumbrance,  and  by  so  doing  may  give  to 
that  other  incumbrancer  a  right,  which  this  Court  cannot  take  from 
him,  to  insist  upon  the  legal  estate  which,  as  the  Court  holds,  he 
has  thus  properly  acquired  {per  Wood,  V.-C,  Bates  v.  Johnson, 
Johns.  315). 

In  the  case,  however,  of  a  satisfied  mortgage,  where  the  mort- 
gagee would  hold  simply  upon  trust  for  the  original  mortgagor,  or 
those  claiming  under  him,  or  in  the  case  of  a  trustee  of  a  satisfied 
term,  a  subsequent  incumbrancer  cannot,  by  obtaining  a  conveyance 
from  such  mortgagee  or  trustee  who  at  the  time  he  made  such  con- 
veyance had  notice  of  an  intervening  charge  or  trust,  protect  him- 
self from  such  charge  or  trust  by  means  of  the  legal 
[  *705  ]  *  estate  which  he  has  so  obtained:  Carter  v.  Carter,  3  K. 
&  J.  617,  640;  Bates  v.  Johnson,  Johns.  304,  315,  316; 
Prosser  v.  Bice,  28  Beav.  74;  Harpham  v.  Shacklock,  19  Ch.  D.  207. 

In  the  case,  however,  of  Pitcher  v.  Rawlins,  7  L.  R.  Ch.  App. 
259,  274,  it  was  laid  down  by  the  Court  of  Appeal  that  a  purchaser 
for  valuable  consideration  was  as  against  the  cestui  que  trust  pro- 
tected by  the  legal  estate,  obtained  without  notice,  from  a  trustee 
in  fraud  of  his  trust. 

Upon  the  same  principle,  the  priorities  of  several  successive 
equitable  mortgagees  cannot  be  altered  by  the  subsequent  transfer, 
by  the  mortgagor,  of  the  legal  estate  to  any  one  of  them,  the  mort- 
gagor being  a  trustee  of  the  legal  estate  for  all  such  incumbrancers: 
See  Sharpies  v.  Adams,  32  Beav.  212,  216,  where  Lord  Romilly, 
M.  R.  observed,  "If  the  owner  in  fee  simple,  having  the  legal  estate 
creates  an  equitable  charge  in  favour  of  A.,  and  afterwards  a  second 
equitable  charge  in  favour  of  B.,  and  then  a  third  equitable  charge 
in  favour  of  C,  I  apprehend  that  he  cannot  alter  these  equities  by 
transferring  the  legal  estate  to  any  one  of  them,  and  the  fact  of  the 
transfer  of  the  legal  estate  to  C,  the  owner  of  the  third  equitable 
charge,  would  not  afiPect  the  rights  of  the  first  or  the  second." 

Some  doubt  has  been  thrown  on  this  dictum  in  Maxfield  v.  Burton, 
17  L.  R.  Eq.  15;  there  iad/^in  deposited  title-deeds  with  his  bankers 
to  secure  the  balance  of  his  account  current:  and  executed  a  memo- 
randum whereby,  he  agreed,  at  their  request,  to  execute  any  deed  or 
deeds  necessary  for  legally  carrying  out  the  security.  Subsequently 
being  about  to  be  married,  he  agreed  to  settle  the  property.  After 
the  marriage,  Ladkin,  conveyed  the  property  to  the  trustee  of  the 
marriage  articles  upon  the  trusts  therein  contained,  being  for  the 
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benefit  of  the  wife  and  the  issue  of  the  marriage.  It  was  held  bv 
Sir  G.  Jessel,  M.  R.  assuming  that  the  parties  claiming  under  the 
settlement  had  no  notice  of  the  equitable  mortgage,  that  Ladkin 
could  not  deprive  the  bankers  of  their  priority  by  conveying  the 
property  to  the  trustee.  [An  equitable  mortgage  may  be  created 
by  deposit  of  the  title  deeds :  Jorris  v.  Dutcher,  16  Wis.  307 ;  Carey 
V.  Rawson,  8  Mass.  159;  Mandeville  P.  Welch,  5  Wheaton,  277.] 
"I  do  not  think,"  said  his  Honour,  "that  I  am  at  liberty  to  disregard 
the  fact  that  there  was  in  this  case  a  contract  to  convey  for  value, 
as  well  as  a  deposit,  and  I  should  not  be  the  first  to  hold  that  a  man 
who  had  entered  into  such  a  contract  could  subsequently,  at  his  op- 
tion, squeeze  out  the  person  who  was  entitled  to  the  benefit  of  that 
contract  by  conveying  the  legal  estate  to  a  person  with  whom  he  has 
entered  into  a  subsequent  contract  for  value,  even  although  that 

person  should  be  a  purchaser  without  notice I  am 

not  quite  sure  that  without  further  authority  I  *should  go  [  *  706  ] 
quite  so  far  as  my  predecessor  did  in  the  case  of  the  illus- 
tration he  gave  in  Sharpies  v.  Adams  (32  Beav.  213)." 

It  may  indeed  be  laid  down  as  a  general  rule  that  an  equitable 
incumbrancer,  although  he  may  have  advanced  his  money  originally 
without  notice  of  a  prior  incumbrance,  will  not  be  allowed  to  gain 
priority  by  obtaining  the  legal  estate  from  a  person  whom  from 
actual  or  constructive  notice,  he  knows  to  be  a  trustee,  for  in  that 
case  he  himself  becomes  a  trustee.  See  Allen  v.  Knight,  5  Hare, 
272;  Saunders  Y.  Dehew,  2  Vern.  271;  Maxfieldy.  Burton,  17  L.  R. 
Eq.  15;  OrtigosaY.  Brown,  47  L.  J.  Ch.  168;  Heath  v.  Crealock, 
10  L.  R.  Ch.  App.  22;  Harpham  v.  Shacklock,  19  Ch.  D.  207;  De 
Winton  V.  Mayor  of  Brecon,  26  Beav.  533. 

So  where  money  having  been  lent  on  an  equitable  mortgage  with- 
out notice  of  a  prior  equitable  agreement,  it  was  held  by  Sir  G. 
Jessel,  M.  R.,  that  the  equitable  mortgagee  gained  no  priority  over 
the  owner  of  the  prior  equitable  interest  by  getting  in  the  legal 
estate  after  he  had  notice  that  the  mortgagor  had  made  himself  a 
trustee  for  the  owner  of  the  prior  equity :  Mumford  v.  Stohwasser, 
18  L.  R.  Eq.  556.  [If  a  mortgagee  has  notice  of  a  prior  unrecorded 
mortgage,  or  there  are  equities  such  that  his  own  mortgage  is  sub- 
ject to  them,  yet  if  he  assigns  his  mortgage  for  a  valuable  consid- 
eration to  one  who  has  no  notice  of  the  earlier  mortgage  or  of  such 
equities,  the  assignee  is  entitled  to  hold  the  mortgage  as  a  prior 
lien  upon  the  land  solely  on  the  ground  that  it  was  recorded  first: 
Jones  on  Mortgages,  Sec.  558;  Corning  v.  Murry,  3  Barb.  (N.  Y.) 
652.] 

Where  moreover  a  person  knows  that  he  is  a  trustee,  he  cannot 
by  conveying  the  legal  estate  to  an  equitable  incumbrancer,  without 
receiving  value  at  the  time,  and  thereby  committing  a  breach  of  trust, 
deprive  his  own  cestui  que  trust  of  his  rights.  See  Mumford  v. 
Stohwasser,  18  L.  R.  Eq.  563. 

With  regard  to  the  nature  of  the  legal  interest  sufficient  to  afford 
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protection,  it  will  have  been  observed  that  the  entire  legal  interest, 
i.  e.,  the  inheritance,  is  not  necessary — a  partial  interest,  as  a  term  of 
years,  a  judgment  or  statute  being,  as  far  as  they  will  go,  sufficient. 
8ee  Brace  v.  The  Duchess  of  Marlborough^  2  P.  Wms.  491;  lie 
Russell  Road  Purchase  Moneys,  12  L.  E.  Eq.  78. 

And  a  person  who  takes  a  partial  interest  in  the  legal  estate  will 
be  postponed  to  an  earlier  legal  interest  carved  thereout  and  vested 
in  another.  Thus,  where  the  inheritance  is  mortgaged  subject  to  a 
term,  the  mortgagee  will  be  postponed  to  an  incumbrancer  who  has 
got  in  the  term.  {Ex  parte  Knott,  11  Ves.  609,)  and  an  incum- 
brancer getting  in  a  later  term  will  be  postponed  to  one  having  an 
earlier  one.  See  Hurst  v.  Hurst,  16  Beav.  372,  where  it  was  held 
that  a  term  created  by  a  tenant  for  life  to  secure  an  incumbrance 
on  his  life  interest,  will  have  priority  over  a  subsequent  reversion- 
ary term,  though  limited  by  him  out  of  the  inheritance,  under  a 
power  contained  in  the  will  under  which  he  took. 

Where,  however,  as  was  decided  in  the  principal  case,  a  puisne 
incumbrancer  on  the  whole  of  an  estate,  gets  in  the  legal 
[  *  707  ]  estate  of  *a.part  thereof,  the  puisne  incumbrance  will  only 
be  protected  to  the  extent  of  that  part.  Thus  in  the  case 
put  by  Hale,  C.  B.  "If  a  man  is  seised  of  sixty  acres,  and  mort- 
gages twenty  to  A.,  and  then  mortgages  the  whole  to  B.,  and  then 
mortgages  the  whole  to  C,  and  afterwards  C.  purchases  in  the  first 
mortgage,  that  shall  not  protect  more  than  the  twenty  acres." 

It  seems  however  to  be  doubtful  whether  his  Lordship  was  right 
when  he  stated  "that  the  twenty  acres  should  be  protected  so  as 
B.  shall  never  recover  that  until  he  pay  C.  all  the  money  upon  the 
first  and  last  mortgage,"  ante,  p.  698.  This  undoubtedly  would  be 
the  case  where  two  estates  mortgaged  separately  were  vested  in 
one  person  under  the  doctrine  of  the  Consolidation  of  Securities. 
See  Bovey  v.  Skipwith,  1  Ch.  Ca.  201.  But  there  does  not  appear 
to  be  any  valid  authority  for  its  being  done  under  the  doctrine  of 
tacking,  where  only  one  estate  has  been  mortgaged  at  different 
times. 

An  exception  to  the  rule  takes  place  if  the  two  securities  are  not 
held  in  the  same  right.  For  instance  if  a  prior  mortgagee  takes  an 
assignment  of  a  third  mortgage,  as  a  trustee  only  for  another  person, 
he  shall  not  be  allowed  to  tack  the  two  mortgages  together,  to  the 
prejudice  of  intervening  incumbrancers.  If  this  were  permitted,  a 
mere  stranger  purchasing  the  third  mortgage,  by  declaring  he 
bought  it  in  trust  only  for  the  first  mortgagee,  might  tack  both  to- 
gether, and  defeat  all  the  other  incumbrancers  :  Per  Lord  Hard- 
ivicke,  in  Morret  v.  Paske,  2  Atk.  52.  See  also  Shaw  v.  Neale,  6  Ho. 
Lo.  Ca.  581. 

So  a  mortgage  could  be  tacked  to  a  judgment  only  where  the 
same  person  had  both  judgment  and  mortgage  in  the  same  right, 
and  not  where  he  had  the  judgment  in  his  oum  right,  and  the  mort- 
gage in  another  right  as  a  trustee  only  :  Per  Lord  Hardivicke,  L. 
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C,  in  Morret  v.  Paske,  2  Atk.  53.  [Consolation  of  mortgages  is 
somewhat  similar  to  the  doctrine  of  tacking  :  4  Kent's  Com.  179; 
Green  v.  U.  S.  Bank,  1  Cai.  Cas.  in  Error,  112.] 

So,  also  upon  the  same  principle,  it  was  held  that  the  executors 
of  a  first  mortgagee  of  a  leasehold,  who  had  the  legal  estate  in  his 
own  right,  could  not,  as  against  a  mesne  incumbrancer,  tack  a  mort- 
gage of  the  equity  of  redemption  which  had  vested  in  their  testator 
as  the  executor  of  another.  Barnett  v.  Weston,  12  Ves.  130.  See 
and  consider  Wilmoty.  Pyke,  5  Hare,  14;  Hooper  y.  Harrison,  2  K. 
&  J.  86. 

But  where  a  person  has  a  debt  secured  under  a  deed,  although  it 
contains  trusts  for  others,  he  may  by  taking  a  transfer  of  a  first 
mortgage  tack  so  as  to  gain  priority  over  a  mortgagee  who  had 
taken  his  security  before  the  deed.  Spencer  v.  Pearson,  24  Beav. 
266. 

So  it  seems  that  a  person  entitled  to  one  security  in  his  own 
right,  and  to  another  as  executor  or  administrator,  may 
nevertheless  *  tack  if  he  is  entitled  to  the  beneficial  in-  [*708] 
terest  of  the  latter  security.     Price  v.  Fastnedge,  Ambl. 
685,  Blackwell  v.  Symes,  lb.,  cited.     See  also  In  re  Raggett,  16  Ch. 

D.  117. 

It  may  be  here  mentioned  that  the  reason  why  a  mortgage  might 
be  tacked  to  a  precedent  judgment,  was,  because  the  judgment  cred- 
itor, by  virtue  of  an  elegit,  might  bring  an  ejectment,  and  hold  upon 
the  extended  value  and,  as  he  had  the  legal  interest  in  the  estate, 
the  Court  would  not  take  it  from  him.  Per  Lord  Hardicicke,  L.  C, 
in  Morrett  v.  Paske,  2  Atk.  52. 

The  benefit  to  be  derived  by  getting  in  a  prior  statute  or  judg- 
ment, arose  from  the  difi*erence  of  the  procedure  between  law  and 
equity  alluded  to  in  the  principal  case.  For  at  law  upon  a  judg- 
ment entered  up,  it  was  debitum  recuperatum,  and  the  stated  dam- 
ages between  the  parties,  but  if  the  creditor  did  not  take  out  a  fieri 
facias  against  the  person  of  the  debtor,  or  his  personal  estate,  but 
extended  the  land  by  elegit,  which  the  sheriff  did  only  at  the 
annual,  and  much  below  the  real,  value,  the  creditor  held  quousque 
debitum  satisfactum  fuerit,  and  at  law,  the  debtor  could  not,  upon  a 
writ  ad  computandum,  insist  upon  the  creditor's  doing  more  than 
account  for  the  extended  value  ;  but  if  the  debtor  came  into  a  Court 
of  equity  for  relief,  the  Court  would  give  it  him,  by  obliging  the 
creditor  to  account  for  the  whole  that  he  received  :  and  as  a  person 
who  comes  into  equity  must  do  equity,  direct  the  debtor  to  pay  inter- 
est to  the  creditor,  even  although  it  should  exceed  the  principal  : 
Per  Lord  Hardwicke,  L.  C,  in  Godfrey  v.  Watson,  3  Atk.  484. 
And  see  ante,  p.  698. 

The  creditor  moreover,  as  is  laid  down  in  the  principal  case,  had 
this  further  equity, where,  being  a  puisne  mortgagee,  he  had  brought 
a  statute  or  judgment  that  the  debtor  could  not  bring  him  to  ac- 
count for  what  he  had  received  over  and  above  the  extended  value, 
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unless  he  had  received  enough  to  satisfy  his  own  mortgage,  as  well 
as  the  statute  or  judgment.     See  ante,  p.  698. 

The  advantage,  therefore,  that  a  statute  or  judgment  gave  the 
mortgagee  who  had  takeo  an  assignment  thereof,  was  to  protect  him 
until  he  had  received  sufficient  to  satisfy  the  statute  or  judgment, 
accounting  only  according  to  the  extended  value,  and  not  according 
to  the  real  value  of  the  estate  ;  Huntington  v.  Greenville,  1  Vern. 
52  :  but  when  he  had  done  so,  equity  very  properly  interposed  by 
compelling  him  to  account  for  the  real  value  by  him.  received  : 
Godfrey  v.  Watson,  3  Atk.  484. 

One  distinction  between  statutes  and  judgments,  was  this,  that 
under  the  old  law,  previous  to  1  &  2  Vict.  c.  10,  under  an 
[  *  709  ]  elegit  only  a  moiety,  under  a  statute  *  staple,  the  whole  of 
the  lands  could  be  taken  in  execution.  This  is  well  ex- 
plained in  the  old  case  of  Higgon  v.  Syddal,  2  P.  "VVms.  492,  cited. 
There  Syddal,  seised  in  fee  of  land,  granted  a  rent- charge  of  £300 
per  annum  to  the  plaintifP,  and  afterwards  mortgaged  the  premises 
for  £1200  to  Callamy,who  bought  in  a  judgment  precedent  to  his  grant 
of  the  rent-charge.  The  mortgagee  of  the  land  having  no  notice  of 
the  rent -charge  when  he  lent  his  money  upon  the  mortgage,  it  was 
decreed  that  that  grantee  of  the  rent-charge  had  no  remedy  against 
the  judgment,  unless  he  should  pay  both  the  mortgage  and  the  judg- 
ment, though  it  is  to  be  observed  that  in  that  case,  the  judgment 
creditor,  who  was  the  lirst  incumbrancer,  could  at  law  extend  but  a 
moiety,  and  out  of  the  remaining  moiety  the  grantee  of  the  rent- 
charge  might  distrain  for  the  whole  rent ;  but  it  seems  that  if  the 
first  incumbrance  had  been  a  statute  staple,  and  the  third  mortgagee 
had  bought  it  in,  he  should  have  had  the  whole  land,  until  at  law  the 
cognizor  of  the  statute  by  a  scire  facias  ad  computandum,  had  got 
the  statute  vacated  ;  and  that  could  only  be  on  payment  of  the  pen- 
alty, for  equity  would  not  in  such  a  case  have  given  any  assistance 
against  a  third  mortgagee  without  notice,  until  he  was  paid  his 
mortgage,  as  well  as  his  statute. 

Now,  however,  under  1  &  2  Vict.  c.  110,  the  judgment  creditor, 
*'  to  whom  execution  has  been  made  and  delivered,  is  subject  to  such 
account  in  the  court,  out  of  which  such  execution  shall  have  been 
sued  out  as  a  tenant  by  elegit  is  now  subject  to  in  a  Court  of  equity," 
sect.  11.  It  seems,  therefore,  that  a  mesne  incumbrancer  can  de- 
rive no. benefit  from  buying  in  a  prior  judgment,  as  no  account  will 
now  be  taken  in  Chancery,  under  which  alone,  according  to  the  au- 
thorities before  cited,  he  obtained  any  benefit.  See  Fish.  Mortg. 
608,  4th  Ed.  Coote,  5th  Ed.  919. 

Statutes,  moreover,  now  appear  to  be  obsolete:  William's  Eeal 
Assets,  9. 

2.   Creditor  by  Judgment  or  Statute  cannot  gain  Priority  by  get- 
ing  in  First  mortgage.^ — According  to  the  second  rule  laid  down  in 
Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms.  491,  a  creditor  can- 
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not  tack  to  a  precedent  mortgage  which  he  gets  in  any  sum  which 
was  not  advanced  upon  the  credit  or  security  of  the  land,  the  illus- 
tration there  given  being  as  follows:  "  that,  if  a  judgment  creditor, 
or  creditor  by  statute  or  recognisance,  buys  in  the  first  mortgage, 
he  shall  not  tack  or  unite  this  to  his  judgment,  &c.,  and  thereby 
gain  a  preference." 

The  reason  given  for  the  rule  being  ^'  that  one  cannot  call  a 
judgment  creditor  a  purchaser,  nor  has  such  creditor  any 
right  to  the  *  land;  he  has  neither  jus  in  re  nor  ad  rem;  [  *  7lO  ] 
and,  therefore,  though  he  releases  all  his  right  to  the  land, 
he  may  extend  it  afterwards.  All  that  he  has  by  the  judgment  is  a 
lien  upon  the  land,  but  non  constat  whether  he  ever  will  make  use 
thereof;  for  he  may  recover  the  debt  out  of  the  goods  of  the  cog- 
nizor  by  fieri  facias,  or  may  take  the  body,  and  then,  during  the  de- 
fendant's life,  he  can  have  no  other  execution;  besides,  the  judg- 
ment creditor  does  not  lend  his  money  upon  the  immediate  view  or 
contemplation  of  the  cognizor^s  real  estate,  for  the  land  afterwards 
purchased  may  be  extended  on  the  judgment;  nor  is  he  deceived  or 
defrauded,  though  the  cognizor  of  the  judgment  bad  before  made 
twenty  mortgages  of  all  his  real  estate;  whereas  a  mortgagee  is  de- 
frauded, or  deceived  if  the  mortgagor  before  that  time  mortgaged 
his  land  to  another."  And  see  Anon.,  2  Ves.  G62,  Ex  parte  Knott, 
11  Ves.  617. 

Upon  the  same  principle,  a  person  who  advances  money  to  the 
vendor  of  an  estate  contracted  to  be  sold,  upon  the  security  of  an 
assignment  of  the  purchase  money  merely^  and  not  of  the  land  can- 
not, by  getting  in  the  first  mortgage,  tack  to  that  the  sum  he  has 
so  advanced.  See  Laceyy.  Ingle,  2  Ph.  413.  A.,  having  mortgaged 
an  estate  to  B.  and  C.  in  succession,  agreed  to  sell  it  to  D.  free  from 
incumbrances;  part  of  the  purchase-money  was  to  be  paid  down, 
and  the  rest  on  the  completion  of  the  purchase.  During  the  in- 
vestigation of  the  title,  A.  induced  D.,  who  was  ignorant  of  the 
mortgages,  to  make  further  payments  on  account  of  the  purchase- 
money  ;  and  having  also  raised  a  further  sum  from  E.  on  the  se- 
curity of  his  contract,  without  giving  him  notice  of  C.'s  mortgage, 
became  insolvent  and  absconded.  D.  thereupon,  with  notice  of  all 
that  had  happened,  paid  off  C.'s  mortgage  out  of  the  balance  of  the 
purchase-money  remaining  due;  and  E.,  to  secure  himself,  took  an 
assignment  of  B.'s  mortgage.  But  the  balance  of  purchase-money 
not  being  sufficient  to  pay  both  E.'s  charge  and  what  E.  had  paid 
to  B.,  Lord  Cottenham,  C,  reversing  the  judgment  of  the  Vice- 
Chancellor  Knight  Bruce,  held,  that  E.  was  not  entitled  to  tack  his 
security  to  B.'s  mortgage,  first,  because  he  not  only  did  not  deal  upon 
the  faith  of  the  land,  or  contract  for  any  interest  in  it,  but,  as  ap- 
peared upon  the  face  of  the  contract,  relied  upon  and  advanced  his 
money  upon  the  faith  of  a  fund  which  could  only  arise  and  have  ex- 
istence upon  the  supposition  that  the  party  to  whom  he  advanced 
the  money  would  not  have,  and  at  that  time  had  not,  any  interest 
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in  the  land;  and,  secondly,  because,  although  E.,  at  the  time  he 
advanced  his  moDey,  had  no  notice  of  any  particular  en- 
[  *  711  ]  cumbrance  *on  the  estate,  except  B.'s,  he  knew  that  he  was 
dealing  for  a  supposed  balance,  out  of  which  D.,  having 
contracted  for  the  estate  free  from  incumbrances,  would  be  entitled 
to  pay  off  any  incumbrances  to  which  the  estate  might  be  found  to 
be  subject;  and,  therefore,  the  equities  of  D.  and  E.  were  not  equal. 

There  is  apparently  aU  exception  to  this  rule,  where  the  first  in- 
cumbrancer by  judgment,  has  likewise  a  mortgage  upon  the  estate, 
notwithstanding  there  is  another  judgment,  prior  in  time  to  the 
mortgage,  yet  if  the  mortgagee  had  no  notice  of  such  judgment,  the 
creditor  upon  the  second  judgment  will  not  be  allowed  in  an  action 
to  pray  a  sale  of  the  estate  so  mortgaged  without  paying  off  princi- 
pal and  interest,  both  of  the  first  judgment  and  mortgage.  See 
Smithson  v.  Thompson,  1  Atk.  521,  where  Lord  Hardwicke,  L.  C, 
observed,  "  that  it  would  be  very  hard,  if  the  defendant  should  be 
in  a  worse  condition  with  a  prior  incumbrance  in  his  favour,  than  a 
mortgagee  w^ithout  notice  of  a  prior  judgment  would  be  in  this 
Court,"  and  his  Lordship  distinguished  the  case  from  that  of 
Churchill  v.  Grove,  (1  Ch.  C.  35)  where  the  defendant's  purchase 
was  subsequent  to  the  plaintiff's  statute. 

And  it  seems  doubtful  whether  a  judgment  creditor,  in  conse- 
quence of  the  passing  of  the  Judgment  Act  (1  &  2  Vict.  c.  110), 
although  a  judgment  duly  registered  became  a  charge  upon  the  land, 
and  the  creditor  has  put  the  writ  into  the  hands  of  the  sheriff  and 
got  his  return,  under  27  &  28  Vict.  c.  112  {Guest  v.  Cowbridge  Rail- 
way Company,  6  L.  K.  Eq.  619),  can  tack  any  more  than  he  could 
previously.  See  Kinderley  v.  Jervis,  22  Beav.  1;  Whitworth  v. 
Gaugain,  3  Hare,  416;  Bevan  v.  Lord  Oxford,  6  De  G.  Mac.  &  G. 
507 ;  Pickering  v.  The  Ilfracomhe  Railivay  Company,  3  L.  E.  C  B. 
235;  Robinson  v.  Nesbitt,  lb.  264,  overruling  JVatts  Y.Porter,  3  Ell. 
&  Bl.  743,  and  see  and  consider  Benham  v.  Keane,  1  J.  &  Hem.  697. 
A  recent  learned  author  seems  to  think  that  he  can  do  so  (Fish,  on 
Mortgages,  566,  567,  4th  Ed.);  but  he  adds  "that  it  may  be  con- 
sidered that  the  doctrine  of  tacking  is  not  to  be  extended  on  the 
strength  of  an  accident  of  legislation,"  lb.,  p.  567. 

Under  27  &  28  Vict.  c.  112,  "no  judgment,  statute  or  recogni- 
zance to  be  entered  up,  after  the  passing  of  this  Act,  shall  affect 
any  land  (of  whatever  tenure)  until  such  land  shall  have  been  actu- 
ally delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  la7V- 
ful  authority,  in  pursuance  of  such  judgment,  statute  or  recogni- 
zance." 

It  seems  therefore  to  be  clear  under  this  section,  that  as  a  judg- 
ment, statute  or  recognizance  shall  not  affect  land  until  it 
[  *  712]  shall  have  *  been  actually  delivered  in  execution,  by  an 
elegit  or  otherwise,  no  judgment  can  at  any  rate  be  tacked 
until  the  land  is  so  delivered  in  execution. 

But  sinte  the  coming  into  operation  of  the  Judicature  Act,  1873, 
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it  is  not  necessary  for  a  judgment  creditor,  who  seeks  to  obtain 
equitable  execution  of  the  judgment  debtor's  equitable  interest  in 
land,  previously  to  sue  out  an  elegit,  as  it  will  be  sufficient  for  him 
for  that  purpose  to  obtain  a  receiver,  and  then  he  may  tack  his  debt 
to  a  precedent  mortgage.  See  Ex  parte  Evans,  13  Cb.  D.  252;  in 
which  case  it  was  held  that  a  judgment  creditor  who  had  become 
transferee  of  a  precedent  legal  mortgage  of  leaseholds  belonging  to 
the  judgment  creditor  was  entitled  on  the  appointment  of  a  receiver, 
to  hold  the  lands  as  a  security  for  his  judgment  debt,  as  well  as  for 
his  mortgage  debt.  See  also  Hatton  v.  Haywood,  9  L.  R.  Ch.  App. 
229;  Anglo- Italian  Bank  v.  Davies,  9  Ch.  D.  275. 

Under  this  section  it  has  been  held  that  the  appointment  of  the 
receiver  of  the  rents  of  land  at  the  instance  of  a  judgment  creditor, 
though  conditional  upon  the  receiver's  giving  security,  operates  as 
an  immediate  delivery  of  the  land  in  execution  (Ex  parte  Evans, 
13  Ch.  D.  252;  S.  C.  11  Ch.  D.  691)  and  where  the  security  is  after- 
wards given,  the  order  relates  back  to  the  date  when  it  was  made, 
(lb.)     See  also  Westhead  v.  Riley,  25  Ch.  D.  413. 

A  mere  informal  equitable  mortgage,  as  for  instance  by  receipts 
for  a  sum  of  money  from  the  debtor,  expressed  to  be  for  a  sum  of 
money  "  to  be  secured  by  mortgage  on  the  A.  B.  estate  "  (Matthews 
V.  Cartwright,  2  Atk.  347;  Tebb  v.  Hodge,  5  L.  R.  C.  P.  73)  or  by 
deposit  of  deeds  (Meux  v.  Smith,  11  Sim.  410,  and  see  Mayor  of 
Brecon  v.  Seymour,  26  Beav.  548)  come  within  the  rule,  and  may  be 
protected  by  obtaining  a  prior  legal  mortgage. 
'  But  a  legal  mortgagee  of  leaseholds  was  not  allowed  to  tack 
subsequent  advances  made  in  pursuance  of  a  parol  agreement  that 
they  should  be  tacked.     Ex  parte  Hooper,  1  Mer.  7. 

3.  First  mortgagee  may  tack  further  advance  on  statute  or  judg- 
Tnent  as  against  mesne  mortgagee.^ — Where  debts  which  form  a 
lien  upon  the  land,  as  debts  by  mortgage,  further  charge,  judgment 
or  statute  are  due  to  the  first  mortgagee,  he  may  tack  the  same  to 
his  security  both  as  against  the  mortgagor  and  all  others  claiming 
under  him,  including  mesne  incumbrancers.  Of  this  proposition 
the  third  rule  in  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms. 
494,  is  an  illustration,  viz.,  "  that  if  a  first  mortgagee  lends  a  further 
sum  to  the  mortgagor  upon  a  statute  or  judgment,  he  shall  retain 
against  a  mesne  mortgagee,  till  both  the  mortgage  and 
statute  or  judgment  *  be^  paid."  See,  also,  Shepherd  v.  [  *  713  ] 
Titley,  2  Atk.  348;  Anon.,  2  Ves.  662. 

The  reason  given  for  the  rule  being  that  it  is  to  be  presumed  that 
the  mortgagee  lent  his  money  upon  such  subsequent  security,  as 
knowing  he  had  hold  of  the  land  by  the  mortgage,  and  in  confidence 
ventured  a  further  sum  on  a  security  which,  though  it  passed  no 
present  interest  in  the  land,  yet  must  be  admitted  to  be  a  lien  there- 
on: Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  493. 

A  fortiori,  if  the  first  mortgagee  lends  on  a  morgage:  Morret  v. 

171 


*  714  MARSH  V.  LEE. 

Paske,  2  Atk.  52;  Godfreij  v.  Tucker,  33  Beav.  280;  Wyllie  v.  PolUn, 
11  W.  R.  (L.  C.)  1081. 

4.  No  tacking  allowed  if  subsequent  advance  was  made  with  notice 
of  mesne  incumbrance.^ — However,  in  all  these  cases,  as  is  laid  down 
in  the  sixth  rule  in  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms. 
495,  no  subsequent  incumbrancer  will  be  allowed  to  tack  his  incum- 
brance to  a  prior  legal  estate,  unless  when  he  lent  his  money  he  had 
no  notice  of  the  second  mortgage,  statute  or  judgment;  for  being 
without  notice  is  his  sole  equity.  [A  rule  in  many  respects  analo- 
gous to  the  doctrine  of  tacking  is  found  in  those  cases  where  a  mort- 
gage is  given  to  secure  future  advances  and  where  the  mortgagee  is 
allowed  to  recover  sums  which  have  been  subsequently  advanced  as 
against  a  mesne  mortgagee. 

In  the  United  States  it  has  been  established  law  for  many  years, 
that  a  mortgage  may  be  given  for  future  advance,  that  is  for  debts 
to  be  contracted  in  the  future  as  well  as  those  which  are  due  at  the 
time  of  the  giving  of  the  mortgage:  Witezinski  v.  Everman,  51 
Miss.  841;  Bank  of  Utica  v.  Finch,  3  Barb.  293;  Seymour  v.  Dar- 
row,  31  Vt.  122;  Goddard  v.  Sawyer,  9  Allen,  78;  Allen  v.  Lathrop, 
46  Ga.  133;  Kansas  Valley  Bank  v.  Rowell,  2  Dillon,  371;  Tully  v. 
Harlow,  35  Cal.  302;  Farnum  v.  Burnett,  0  C.  E.  Green,  87;  Brack- 
ett  V.  Sears,  15  Mich.  244;  Lawrence  v.  Tucker,  23  How.  14;  Mor- 
oney's  Appeal,  12  Harris  (Pa.),  372;  Crane  v.  Deming,  7  Conn. 
387. 

In  New  Hampshire  the  rule  is  the  other  way  owing  to  the  pas- 
sage of  a  statute  to  that  effect:  Johnson  v.  Richardson,  38  N.  H.  355; 
New  Hampshire  Bank  v.  Willard,  10  N.  H.  210.] 

The  rule  is  the  same  with  regard  to  a  first  mortgagee,  who  will 
not  be  allowed  to  tack  a  subsequent  mortgage,  if  he  made  the  ad- 
vance having  notice  of  an  intermediate  incumbrance. 

Suppose  for  instance  a  third  mortgagee  advances  his  money  with 
notice  of  the  second,  and  afterwards  buys  in  the  first,  he  cannot 
squeeze  out,  or  gain  priority  over  the  second  mortgage,  because 
notice  makes  him  come  in  fraudulentlv :  Willoughby  v.  Willoughby, 
1  T.  R.  767;  Hiles  v.  Moore,  15  Beav.'l81. 

So  if  a  puisne  mortgagee  has  notice  of  a  prior  incumbrance,  he 
cannot  avail  himself  of  the  assignment  of  an  outstanding  term, 
either  against  the  incumbrance  of  which  he  had  notice,  or  others  of 
which  he  had  no  notice,  because  he  had  dot  the  best  right  to  call  for 
the  legal  estate:   Willoughby  v.  Willoughby,  1  T.  R.  763,  771. 

The  first  mortgagee,  as  before  observed,  will  not  be  allowed  to 
tack  his  subsequent  security,  if  at  the  time  of  making  the  further 
advance  he  had  notice  of  the  mesne  incumbrance  {Lloyd  v.  Atwoody 
3  De  G.  &  Jo.  614:  Morret  v.  Paske,  2  Atk.  52;  Willoughby  v. 
Willoughby,  1  T.  R.  763;  Shepherd  v.  Titley,2  Atk.  348;  Bedford 
V.  Backhouse,  2  Eq.  Ca.  Ab.  615.) 

If  however,  the  first  mortgagee  make  a  subsequent  advance  with- 
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out  notice  of  an  intermediate  mortgage,  he  can  tack,  and  demand 
the  payment  of  the  whole  amount  of  his  advances  in  the  first  place: 
Bedford  v.  Backhouse,  2  Eq.  Ca.  Ab.  615;  Calisher  v.  Forbes,  7  L. 
R.  Ch.  App.  109.  Secus,  where  after  having  made  a  second 
advance  without  notice  of  a  second  *  mortgage  he  fore-  [*714] 
goes  part  thereof,  and  afterwards  with  notice  of  the  second 
mortgage,  he  advances  an  amount  equal  to  that  which  he  had  fore- 
gone, inasmuch  as  evidence  is  not  admissible  to  show  the  intention 
of  the  parties  to  continue  the  old  debt:  Shepherd  v.  Titley,  2  Atk. 
350. 

And  it  has  been  held,  that  although  the  first  mortgage  was  made 
to  secure  a  sum  and  further  advances,  if  the  first  mortgagee  made 
a  further  advance  with  notice  of  a  mesne  incumbrance,  he  will  not 
be  entitled  to  priority  in  respect  of  such  farther  advance.  See 
Shaw  V.  Neale,  20  Beav.  157 ;  there  an  estate  was  mortgaged  to  A. 
to  secure  a  sum  of  money  and  further  advances.  Afterwards,  Shaw, 
the  plaintiff,  obtained  a  charge  on  the  estate  by  means  of  a  judge's 
order.  It  was  held  by  Sir  John  Romilly,  M.  K,  reversing  the  old 
case  of  Gordon  v.  Graham,  7  Vin.  Ab.  53,  pi.  3 ;  2  Eq.  Cas.  Ab.  598, 
that  the  further  advances  made  to  the  mortgagor  by  A.,  after  notice 
of  the  order,  had  no  priority  over  Shaw's  charge.  His  Honor's 
judgment  was  affirmed  by  the  House  of  Lords,  Shaw  v.  Neale,  6 
Ho.  Lo.  Cas.  581;  and  was  followed  by  Hopkinson  v.  Rolt,  25  Beav. 
461;  3  De  G.  &  Jo.  177;  S.  C.  nom.  9  Ho.  Lo.  Ca.  514;  London  and 
County  Banking  Co.  v.  JRatcUffe,  6  App.  Ca.  722. 

And  the  custon  in  Brewers'  Leases  to  tack  such  further  advances 
in  priority,  was  held  bad  in  law;  see  Daun  v.  City  of  London  Brew- 
ery Company,  8  L.  R.  Eq.  155:  there  on  the  26th  of  March,  1858, 
a  publican  deposited  the  lease  of  his  public-house  with  the  defen- 
dants— a  Brewery  Company — with  a  memorandum,  stating  that  the 
deposit  was  to  secure  payment  of  a  sum  of  202Z.,  and  interest,  as 
well  as  any  other  sums  in  which  the  depositor  might  become  in- 
debted to  the  Brewery  Company  on  any  account,  not  exceeding  500Z, 
The  Brewery  Company  on  the  7th  of  July,  1865,  made  the  publican 
a  further  advance  of  lOOZ.  On  the  11th  of  July,  1865,  the  publi- 
can signed  to  the  plaintiffs — a  firm  of  distillers — a  memorandum 
whereby  he  declared  that  the  documents  deposited  with  the  Brew- 
ery Company,  should  "subject  to  the  security"  to  the  Brewery  Com- 
pany be  a  security  to  the  distillers  for  a  sum  of  1201.  then  due,  and 
interest  and  all  other  sums  that  might  thereafter  become  due  to  the 
distillers.  Notice  of  this  second  equitable  mortgage  was  on  the 
same  day  given  by  the  distillers  to  the  brewers.  After  the  date  of 
this  notice-  the  publican  became  indebted  to  the  brewers  in  a  farther 
sum  of  money — the  price  of  beer  supplied  to  the  publican.  The 
company  claimed  to  be  entitled,  by  virtue  of  a  custom  in  the  trade 
between  brewers  and  publicans,  to  add  this  further  sum  to 
the  amount  secured  by  the  deposit  of  the  lease  in  *  priority  [  *  715  ] 
to  the  distillers'  charge.     It  was  held,  however  by  James, 
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V.-C.,-that  the  alleged  custom  was  had  in  law  for  want  of  mutu- 
ality, and  for  want  of  defined  limits;  and  further,  that  it  was  im- 
perfectly supported  by  the  evidence,  and  that  consequently,  accord- 
ing to  the  rule  laid  down  in  Hopkinson  v.  Rolt  (9  Ho.  Lo.  Ca.  514), 
the  defendants,  the  Brewery  Company,  from  and  after  the  date  of 
the  second  charge,  were  not  entitled  to  any  priority  in  respect  of 
any  goods  supplied  by  them  after  the  notice;  and  with  respect  to 
such  goods,  both  parties  having  notice  of  the  securities,  their  pri- 
orities were  to  be  according  to  the  dates  of  their  respective  supplies. 

And  the  result  will  be  the  same,  although  the  securities  are  exe- 
cuted on  the  same  day  and  with  the  knowledge  of  all  parties :  Men- 
zies  V.  Lightfoot,  11  L.  B.  Eq.  459. 

The  principle  upon  which  these  cases  proceed  is  this,  that  the  se- 
cond charge  was  so  framed  as  if  it  had  said,  "subject  to  the  security 
as  it  stands  at  the  moment,"  that  is,  to  the  amount  of  money  now 
due  on  the  security:  Per  Lord  Romilly,  M.  K.,  in  Menzies  v.  Light- 
foot,  11  L.  E.  Eq.  468. 

If  the  parties  wish  to  escape  from  this,  they  must  say  *'  subject 
and  without  prejudice  to  the  principal  moneys  now  due  from  me, 
and  to  such  sums  as  I  may  hereafter  owe,  not  exceeding  the  sum  of 
£ ."     (lb.) 

Where,  however,  in  such  cases  the  further  advance  is  made  by  the 
first  mortgagee  without  notice  of  an  intervening  advance  by  the  second 
mortgagee,  the  first  mortgagee  will  have  priority  over  the  second 
mortgagee,  not  only  in  respect  of  his  first,  but  also  in  respect  of  his 
second  advance  (  Calisher  v.  Forbes,  7  L.  K.  Ch.  App,  109) ;  nor  will 
the  first  mortgagee  lose  his  priority  over  the  second  mortgagee,  if 
subsequently  thereto  he  renews  the  original  bill  of  exchange  given 
for  the  sum  advanced  on  the  first  mortgage.  (lb. )  And  see  Saun- 
ders y.  Dehew,  2  Vern.  271;  Allen  \.  Knight,  5  Hare,  272;  Cannock 
V.  Jauncey,  1  Drew.  497,  507;  5  W.  R.  (V.-C.  K.)  764. 

5.  A  security  not  being  a  lien  on  land  cannot  be  tacked  to  a  mort- 
gage against  mesne  incumbrances.^ — A  security  cannot  be  tacked 
unless  it  be  a  lien  upon  the  land  either  specifically  or  generally, 
hence  it  was  held  that  as  copyjiolds  previous  to  1  &  2  Vict.  c.  110 
were  not  liable  to  an  extent  upon  a  judgment,  a  judgment  debt 
could  not  be  tacked  to  a  mortgage  of  copyholds.  See  Heir  of 
Cannon  v.  Pack,  6  Vin.  Ab.  222,  pi.  6.  There  a  bill  was  filed  by 
the  heir  of  the  mortgagor  to  redeem  a  mortgage  of  copyhold  lands 
upon  payment  of  principal  and  interest.  The  defendant  insisted 
to  have  a  judgment,  which  had  been  assigned  to  him, 
[  *  716  ]  satisfied  before  the  plaintiff  *  should  redeem.  Lord  Har- 
court,  L,  C,  however,  allowed  the  plaintiff  to  redeem  with- 
out satisfying  the  judgment,  observing  that  copyhold  lands  are  not 
liable  to  an  execution  on  a  judgment,  ergo  the  judgment  shall  not 
be  tacked  to  the  mortgage  in  this  case."    • 

Upon  the  same  principle  a  prior  mortgagee  has  never  been  per- 
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mitted  to  tack  a  bond  debt  against  mesne  incumbrances,  other 
specialty  creditors,  or  even  against  the  mortgagor  himself;  but  only, 
as  we  shall  hereafter  more  fully  shovv,  against  the  mortgagor's  heirs 
or  devisees  only.     See  post,  p.  721. 

Hence,  in  a  suit  of  foreclosure  or  redemption,  the  mortgagee  be- 
ing entitled  to  only  six  years'  arrears  of  interest  against  the  land, 
under  3  &  4  Will.  4,  c.  27,  s.  42,  but  to  twenty  years'  arrears  under 
a  covenant  for  payment  on  bond,  by  3  &  4  Will.  4,  c.  42,  s.  3,  he 
could  not,  as  the  covenant  or  bond  created  no  charge  or  lien  upon 
the  land,  tack  the  covenant  or  bond  against  mesne  incumbrancers 
or  even  the  mortgagor,  though,  as  we  shall  hereafter  see,  he  may 
do  so  as  against  the  heir  or  beneficial  devisee  of  the  mortgagor. 
Hunter  v.  Nockolds,  1  Mac.  &  G.  640;  Selby  v.  Pomfret,  3  De  G.  F. 
&  Jo.  5U5;  Sinclair  v.  Jackson,  17  Beav.  405  ;  Elvy  v.  Norivood,  5 
De  G.  &  S.  240.  See  now  sect.  8  of  the  Real  Property  Limitations 
Act,  187  t,  post,  722,  and  cases  there  cited. 

The  bankruptcy  of  the  debtor  does  not  prevent  the  first  mortgagee 
taokiniTji  uibsequent  judgment  as  against  a  subsequent  incumbrance. 
See  Baker  v.  Harris,  10  Ves.  397.  There  tacking  was  allowed, 
where  the  judgment  was  docketed,  although  no  execution  was  issued 
at  the  time  of  the  bankruptcy. 

Bat  as  by  a  recent  statute  (27  &  28  Vict.  c.  112,  s.  8)  a  judgment 
will  not  affect  any  land  until  such  land  shall  have  been  actually  de- 
livered, execution  by  virtue  of  a  writ  of  elegit  or  other  lawful  au- 
thority in  pursuance  of  such  judgment,  tacking  by  the  first  mort- 
gagee, will  only  be  allowed  to  take  place,  provided  such  execution 
be  prior  to  the  date  of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against  the  debtor,  or 
of  the  commission  of  any  available  act  of  bankruptcy  bythe  debtor. 
See  Ex  parte  Boyle,  3  DeG.  Mac.  &  G.  515,  Bankruptcy  Act,  1883, 
s.  45. 

So  where  the  mortgage  has  been  satisfied  before  judgment  re- 
covered, even  although  there  has  been  no  reconveyance,  the  judg- 
ment cannot  be  tacked  to  the  mortgage.  See  The  Mayor  of  Brecon 
V.  Seymour,  26  Beav.  548.  There  two  sums  were  due  to  A.  from  B., 
one  on  mortgage  of  lands,  the  other  on  a  covenant.  A.  having 
brought  action  for  both  sums,  B.  paid  the  amount  due -on 
mortgage  into  Court.  A.  took  this  *  sum  out  of  Court  and  [  *  717  ] 
recovered  a  judgment  on  the  covenant.  It  was  held  by 
Lord  Romilly,  M.  R..  that  the  mortgage  having  been  satisfied  be- 
fore the  judgment  had  been  obtained,  A.  had  no  right  to  tack  his 
judgment. 

.  6.  As  to  the  time  at  which  an  incumbrance  sought  to  be  tacked  can 
be  acquired.] — A  first  mortgagee  cannot  tack  a  subsequent  incum- 
brance taken  in  pendente  lite,  the  lis  pendens  being  duly  registered 
because  the  suit  would  affect  him  with  notice  of  the  mesne  incum- 
brance.    Morret  v.  Paske,  2  Atk.  52. 
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But  a  third  mortgagee,  who  has  advanced  his  money  without 
notice,  may  get  in  and  tack  the  first  mortgage  pendente  lite,  and  up 
to  the  decree  {Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  491; 
Hawkins  v.  Taylor,  2  Vern.  29;  Belchier  v.  Butler,  2  Eden,  523; 
Belchier  v.  Renforth,  6  Bro.  P.  C.  28. 

And  after  the  first  mortgagee  had  by  his  answer  submitted  (on 
payment  of  money  due  to  him)  to  assign  to  the  plaintiff  the  second 
mortgage,  the  third  mortgagee  has  been  held  entitled  pendente  lite 
to  obtain  an  assignment  of  the  first  mortgage,  and  to  hold  the  estate 
against  the  second  nyartgagee  till  he  should  be  paid  what  was  due 
to  him  upon  both,  he  having  had  no  notice  of  the  second  mortgage 
when  he  advanced  his  money.     Belchier  v.  Butler,  2  Ed.  523. 

But  after  a  decree  to  settle  priorities,  a  party  to  the  cause  will 
not  have  the  advantage  of  tacking  his  puisne  incumbrance  to  a  prior 
one  taken  on  since  the  decree:  {Bristol  v.  Hungerford,  2  Vern.  525; 
Wortley  v.  Birkhead,  2  Ves.  574;  3  Atk.  81;)  for  there  is  then  a 
judgment  for  the  creditors  that  they  shall  be  paid  according  to  their 
priorities  {Ex  parte  Knott,  11  Ves.  619;  Re  Scotfs  Estate,  14  Ir. 
Ch.  Rep.  57 ) :  but  in  bankruptcy  the  right  to  tack  in  equity  is  not 
affected  by  the  relation  back  to  the  act  of  bankruptcy.     lb. 

7.  Tacking  not  allowed  where  legal  estate  outstanding.] — The  last 
rule  laid  down  in  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms. 
495,  is  "  that  when  a  puisne  incumbrancer  buys  in  a  prior  mortgage, 
in  order  to  unite  the  same  to  the  puisne  incumbrance,  but  it  is 
proved  that  there  was  a  mortgage  prior  to  that,  the  Court  clearly 
holds,  that  the  puisne  incumbrancer,  where  he  had  not  got  the  legal 
estate,  or  where  the  legal  estate  was  vested  in  a  trustee,  could  there 
make  no  advantage  of  his  mortgage  but,  in  all  cases  where  the  legal 
estate  is  standing  out,  the  several  incumbrances  must  be  paid  accord- 
ing to  their  priority  in  point  of  time:  qui  prior  est  tempore  potior 
est  jure.^^  See  Symmes  v.  Symonds,  4  Bro.  P.  C.  328;  Toml.  Ed.; 
Earl  of  Bristol  v.  Hungerford,  2  Vern.  524;  1  Eq.  Ca.  Ab. 
[*718]  142;  Turner*^.  Richmond,  2NQrn.  SI',  Beckett  y.  Cor  dley, 
1  Bro.  C.  C.  353;  Manningford  v.  Toleman,  1  Coll.  670; 
Phillips  V.  Phillips,  4  De  G.  E.  &  J.  268;  Thorpe  v.  Holdsworth,  7 
L.  R.  Eq.  139. 

And  it  is  immaterial  whether  the  outstanding  legal  estate  is  a  fee 
or  a  term  for  years  {Ex  parte  Knott,  11  Ves.  618),  or  a  term  attend- 
ant upon  the  inheritance  {Charlton  v.  Low,  3  P.  Wms.  330),  which 
in  equity  unless  merged  under  the  Satisfied  Terms  Act  (8  &  9  Vict, 
c.  112)  will  follow  all  the  estates  created  out  of  such  inheritance, 
and  all  incumbrances  subsisting  thereon  (lb.  330).  But  a  term 
already  attendant  before  that  Act  might  be  clothed  with  a  trust  for 
a  mortgagee  or  purchaser  {Shaw  v.  Johnson,  1  Dr.  &  Sm.  412; 
Plant  V.  Taylor,  7  H.  &  N.  211;  Oioen  v.  Owen,  3  H.  &  C.  88,  and 
see  Sug.  R.  P.  Stat.  282,  note  2nd  Ed. 
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8.  As  to  better  right  to  call  for  legal  es^ate.^ — But  if  any  one  of 
the  incumbrancers  has  a  better  title  than  the  others  to  call  for  a  con- 
veyance of  the  legal  estate,  as  for  instance  when  a  declaration  of 
trust  of  the  legal  interest,  as  for  instance  of  a  term,  has  been  made 
in  his  favour,  or  he  has  made  the  trustee  a  party  to  his  conveyance, 
or  he  has  possession  of  the  title-deeds,  equity  will  consider  him  as 
being  in  the  same  position  as  if  he  had  the  legal  estate;  Windham 
V.  Richardson,  2  Ch.  Ca.  213;  Wilkes  v.  Bodington,  2  Vern.  599; 
Earl  of  Pomfret  v.  Lord  Windsor,  2  Ves.  486;  Ex  parte  Knott,  11 
Ves.  618;  Maundrell  v.  Maundrell,  10  Ves.  271;  Wilmot  v.  Pike,  5 
Hare,  22;  Pease  v.  Jackson,  3  L.  R.  Ch.  App.  576;  Robinson  v. 
Trevor,  12  Q.  B.  D.  423,  and  the  comments  thereon;  Fourth  City 
Mutual  Benefit  Building  Society  t.  Williams,  14  Ch.  D.  140. 

The  reason  why  the  joining  of  the  trustees  of  the  term  in  a  con- 
veyance to  the  purchaser  (not  conveying  the  term),  but  making 
themselves  parties,  was  held  to  have  this  effect,  was  because  it  was 
considered  that  they  had  in  effect  made  a  declaration  that  they 
would  hold  the  term  for  that  purchaser.  Maundrell  v.  Maundrell, 
10  Ves.  270. 

An  express  declaration  of  trust,  however,  will  not  give  any  pro- 
tection against  a  subsequent  bo7id  fide  incumbrancer  without  notice, 
who  has  taken  an  actual  assignment  of  a  term  (Stanhope  v.  Earl 
Verney,  2  Eden,  81),  nor  will  an  incumbrancer,  it  seems,  gain  any 
advantage  by  his  having  a  mere  bare  right  to  call  for  the  legal  estate, 
if  in  fact  he  has  not  got  it,  and  done  none  of  those  acts  which  we 
have  before  seen  will  give  him  a  better  right  than  others  to  call  for 
the  legal  estate.  Maundrell  v.  Maundrell,  10  Ves,  271;  Ex  parte 
Knott,  11  Ves.  609. 

When  the  legal  estate  in  land  has  been  vested  in  a  build- 
ing society  as  mortgagees,  and  the  *  society  on  being  paid  [  *  719  ] 
off,  endorses  a  receipt  on  the  mortgage  deed  as  provided 
by  sect.  42  of  the  Building  Societies'  Act,  1874  (37  &  38  Vict.  c. 
42),  the  effect  of  the  receipt  is  to  vest  the  legal  estate  in  the  person 
who  in  equity  is  best  entitled  to  call  for  it,  and  not  necessarily  in 
the  person  who  actually  paid  off  the  society.  Thus,  where  there  are 
successive  equitable  mortgagees,  and  the  society  is  paid  off  by  the 
mortgagor,  the  effect  of  the  statutory  receipt  is  to  vest  the  estate  in 
the  equitable  mortgagee  who  is  first  in  point  of  time  {Fourth  City 
Mutual  Benefit  Building  Society  v.  Williams,  14  Ch.  D.  140),  unless 
the  society  is  paid  off  by  an  equitable  mortgagee  who  had  no  notice 
of  prior  incumbrances,  in  which  case  the  legal  estate  vests  in  that 
mortgagee,  notwithstanding  that  there  are  incumbrances  prior  to  his 
in  point  of  date.  lb.,  and  see  Pease  v.  Jackson,  3  L.  R.  Ch.  App. 
576;  Carlisle  Banking  Co.  v.  Thompson,  28  Ch.  D.  398;  W.  R.  Nov. 
22,  1884,  p.  210. 

A  puisne  incumbrancer,  moreover,  may  lose  the  advantage  of  the 
legal  estate  by  parting  with  it:  thus,  where  a  puisne  mortgagee, 
having  obtained  the  legal  estate,  conveys  it  away  on  a  sale  of  the 
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mortgaged  estate,  he  will  only  be  entitled  to  claim  a  share  of  the 
purchase  money  according  to  his  priority  in  date.  See  Rooper  v. 
Harrison,  2  K.  &  J.  86.  Sir  W.  Page  Wood,  V.-C,  observed,  "If 
the  Court  does  find  the  legal  estate  interposed,  it  deals  with  the 
money  according  to  priorities."     lb.  p.  109. 

So  where  a  party  making  further  advances,  without  notice  of  a 
judgment,  has  under  an  assignment  of  a  previous  equitable  mort- 
gage containing  an  agreement  to  execute  a  legal  mortgage,  the  best 
right  to  call  for  the  legal  estate,  such  party  will  upon  obtaining  a 
legal  mortgage,  have  priority  for  his  further  advances  by  tacking 
them  to  the  legal  mortgage,  which  will  relate  back  to  the  time  when 
the  equitable  mortgage  was  given.  See  Cooke  v.  'WiltoUy  29  Beav. 
100.  There  Anne  Hailing,  in  1856  and  1857,  deposited  the  title 
deeds  of  some  freehold  property  with  Ann  Broughton  to  secure  two 
sums  advanced  to  her,  and  agreed  in  writing  to  execute  a  mortgage 
of  it  to  secure  the  money.  In  1858  the  plaintiffs  lent  Anne  Hailing 
9n.  10s.,  and  on  the  1st  of  July  they  obtained  a  transfer  of  the  two 
prior  equitable  mortgages,  then  amounting  to  3(58 Z.  4s.  Anne  Hailing 
at  the  same  time  signed  a  memorandum  by  which  she  declared  that 
the  368Z.  4s.,  and  the  money  due  to  or  to  be  advanced  by  the  plain- 
tiffs should  be  a  charge  on  the  property.  The  plaintiff  advanced 
further  sums,  and  on  the  29th  of  September,  1858,  Anne  Hailing 
conveyed  the  legal  estate  in  the  property  to  the  plaintiffs,  subject 

to  redemption  on  payment  of  520Z.,  the  aggregate  of  the 
[*720]  moneys  due.     Previous  *  to  the  transfer  of  the  mortgages 

to  the  plaintiffs,  viz.,  on  the  29th  of  June,  1858,  the  defend- 
ant obtained  a  judgment  against  Anne  Hailing  for  638Z.  12s.  lOd., 
duly  registered  under  1  &  2  Vict.  c.  110;  but  the  plaintiffs  did  not 
know  of  the  judgment  until  March,  1859.  ^ivJohn  Romilly,  M.  R., 
held  that  the  plaintiffs  had  priority  over  the  judgment.  '*I  think," 
said  his  Honor,  "that  the  equitable  mortgage  and  memorandum  of 
deposit  gave  to  Ann  Broughton,  and  to  all  persons  claiming  through 
or  under  her,  a  right  to  have  a  legal  mortgage  of  the  property  af- 
fected by  the  equitable  mortgage,  and  of  which  the  title  deeds  had 
been  deposited,  and  that  consequently,  the  legal  estate,  when  con- 
veyed, must  be  considered  to  have  reference  back  to  the  date  of 
that  security  when  given,  and  that  all  sums  properly  advanced  are 
included  in  it;  and  if  this  be  so,  then  the  mortgagee  is  entitled  to 
make  use  of  the  legal  estate  so  obtained, 'to  protect  him  not  only  for 
the  amount  due  at  the  date  of  the  deposit,  but  for  any  further  or 
subsequent  advance  made  by  him  on  the  security  of  the  same  pro- 
perty, bona  fide,  and  without  notice  of  any  prior  charge,  on  the 
principle  of  the  doctrine  which  is  usually  called  tacking." 

9.  As  against  whom  debts  being  a  lien  upon  an  estate  can  be 
tacked.] — Debts  which  are  a  lien  on  the  estate,  as  a  mortgage  debt, 
a  further  charge,  and  even  a  statute  or  judgment  as  well  as  a  further 
charge  may  be  tacked,  as  against  the  mortgagor  ( Brace  v.  Duchess 
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of  Marlborough,  2  P.  "Wms.  494,  Jackson  v.  Langford,  2  Ves.  662; 
Shepherd  v.  Titley,  2  Atk.  348;  Ex  parte  Knott,  11  Ves.  609;  Ex 
parte  Cox,  2  M.  D.  &  De  G.  486;  Barnett  v.  Weston,  12  Ves.  130; 
Baker  v.  Harris,  16  Ves.  397),  and  also  all  persons  claiming  under 
him,  including  mesne  incumbrancers  (lb.),  because  it  is  to  be  pre- 
sumed that  he  lent  his  money  upon  the  statute  or  judgment  as 
knowing  that  he  had  a  hold  of  the  land  by  the  mortgage,  and  in 
confidence  ventured  a  further  sum  on  a  security,  which  though  it 
passed  no  present  interest  in  the  land,  yet  must  be  admitted  to  be 
a  lien  theron:  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  41*3. 

It  seems,  however,  that  a  further  advance  cannot  be  tacked  to  a 
first  mortgage  as  against  a  surety  for  the  first  mortgage  debt.  See 
Boivker  v.  Bull,  1  Sim.  N.  S.  29;  15  Jur.  4;  Hopkinson  v.  Rolt,  9 
H.  Lo.  Cas.  514;  In  re  Kirktvood's  Estate,  1  L.  R.  Ir.  108;  Forbes 
V.  Jackson,  19  Ch.  D.  615,  and  see  ante  p.  127,  128,  and  the  other 
cases  there  cited. 

Formerly  a  first  mortgagee  was  entitled  to  tack,  as  against  the 
assignees  in  bankruptcy  of  the  mortgagor,  a  subsequent  judgment 
docketed,  though  no  execution  had  issued  at  the  time  of  the 
*  bankruptcy  (Baker  v.  Harris,  16  Ves.  397),  but  it  seems  [*721} 
he  could  not  now  do  so  unless  execution  were  completed  by 
seizure  and  sale  before  the  date  of  the  receiving  order,  and  before 
notice  of  the  presentation  of  any  Bankruptcy  Petition,  by  or  against 
the  debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy 
bv  the  debtor:  See  Ex  parte  Boyle,  3  De  G  Mac.  &  G.  515;  17  Jur. 
979,  the  Bankruptcy  Act,  1883  (45  &  46  Vict.  c.  52),  sect.  45. 

10.  Against  whom  mortgagee  has  a  right  to  tack  debts  not  being 
liens  on  the  mortgaged  property. ^ — With  regard  to  the  right  of  a 
mortgagee  to  tack  to  his  security  debts  not  being  liens  upon  the 
estate,  it  seems  that  in  the  case  of  a  mortgagee  of  real  estate  he 
might  as  against  the  heir  (Margrave  v.  Le  Hooke,  2  Vern.  207; 
Jackson  v.  Lang  ford  (Anon.),  2  Ves.  662;  Morret  v.  Paske,  2  Atk. 
53;  Jones  v.  Smith,  2  Ves.  Jun.  376;  Elvy  v.  Norwood,  5  De  G.  & 
S.  240)  and  devisee  (Heames  v.  Bance,  3  Atk.  630;  Coleman  v. 
Winch,  1  P.  Wms.  775 ;  Du  Vigier  v.  Lee,  2  Hare,  340)  of  the  mort- 
gagor, always  tack  specialty  debts,  and  under  the  Simple  Contract 
Debts  Act  (3  &  4  Will.  4,  c.  104)  he  may  as  against  the  heir  or  de- 
visee of  the  mortgagor,  tack  simple  contract  debts:  Rolfe  v.  Ches- 
ter, 20  Beav.  610;  Thomas  v.  Thomas,  22  Beav.  341.  *  Specialty 
debts  however,  taking  priority  over  simple  contract  debts  prior  to 
the  passing  of  32  &  33  Vict.  c.  46,  which  made  them  payable  pari 
passu.     See  In  re  Williams^  Estate,  15  L.  R.  Eq.  270. 

In  the  case  of  a  mortgage  of  personalty  the  mortgagee  as  against 
the  executor  of  the  mortgagor,  could  always  tack,  not  only  bond 
and  other  specialty  (Anon.,  2  Vern.  176),  but  also  simple  contract 
debts:  Coleman  v.  Winch,  1  P.  Wms.  775;  EcclesY.  Thaivill,  FreG, 
Ch.  18. 
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Bat  a  mortgagee  cannot  tack  debts  not  being  liens  upon  the; 
mortgaged  estate,  whether  they  be  bond  or  other  specialty  debts  or 
simple  contract  debts,  as  against  the  mortgagor  (Challis  v.  C(Xsborn, 
Free.  Ch.  407;  Archer  v.  Suatt,  2  Stra.  1107;  Elvy  v.  Norwood,  5 
De  G.  &  Sm.  240),  his  creditors  {Coleman  v.  Winch,  1  P.  "Wms. 
775;  Heames  v.  Bance,  3  Atk.  630;  Hamerton  v.  Rogers,  1  Ves. 
Jan.  513;  Adams  y.  Claxton,  6  Ves.  225;  Bolfe  v.  Chester,  20  Beav. 
610),  his  assignees  for  value  (Troughton  v.  Troughton,  1  Ves.  86; 
Jackson  v.  Lang  ford  (Anon.),  2  Ves.  662;  Adams  v.  Claxton,  6  Ves. 
225;  Talbot  v.  i^rere,  9  Ch.  D.  568;  not  following  SpaZdrngf  v.  Thomp- 
son, 26  Beav.  637;  /nre  HazelfooVs  Estate,  13  L.  K.  Eq.  327.  See, 
also,  In  re  General  Provident  Assurance  Company,  Ex  parte  Na- 
tional Bank,  14  L.  R.  Eq.  507,  516),  devisees  in  trust  for  payment 
of  debts  (Heames  v.  Bance,  3  Atk.  630;  Irby  v.  Irby, 
[  *  722  ]  *22  Beav.  217),  parties  entitled  to  the  benefit  of  a  charge 
for  payment  of  his  debts  (Price  v.  Fastnedge,  Amb.  685), 
or  the  assignee  of  his  heir  (Coleman  v.  Winch,  1  P.  Wms.  775; 
Bayly  v.  Robson,  Prec.  Ch.  89),  executor  (Coleman  v.  Winch,  1  P. 
Wms.  775;  Vanderzee  v.  Willis,  3  Bro.  C.  C.  21,  23),  or  devisee 
(lb.,)  or  any  mesne  incumbrancers,  whether  by  mortgage,  judg- 
ment, or  statute;  Morret  v.  Paske,  2  Atk.  52;  Powis  v.  Corbet,  3 
Atk.  456;  Lowthian  v.  Basel,  3  Bro.  C.  C.  162;  Anon.,  2  Ves.  662. 

Upon  the  same  principle  a  surety  who  has  paid  off  the  first  mort- 
gagee, cannot  tack  the  costs  of  defending  an  action  by  him,  against 
a  puisne  mortgagee,  inasmuch  as  such  costs  constitute  only  a  sim- 
ple contract  debt.     Smith  v.  Bloxam,  2  Hem.  &  Mill.  457. 

The  reason  why  such  tacking  of  debts  by  mortgagees  has  been 
allowed,  is  to  prevent  a  circuity  of  action  against  persons  in  whose 
hands  the  equity  of  redemption  of  the  mortgaged  properties  were 
assets  for  the  payment  of  debts:  see  Heames  v.  Bance,  3  Atk.  630; 
LowfMan  v.  Basel,  3  Bro.  C.  C.  162;  Anon.,  2  Ves.  662. 

Under  the  doctrine  of  tacking,  a  mortgagee,  or  those  who  claim 
under  him,  where  the  mortgage  debt  was  secured,  either  by  the  or- 
dinary covenant  in  the  mortgage  deed  or  a  bond,  might  in  a  suit 
for  redemption  or  for  foreclosure  have  claimed  by  statute  3  &  4 
Will.  4,  c.  42,  s.  3,  arrears  of  interest  for  twenty  years  before  the 
institution  of  the  suit  against  the  heir  or  beneficial  devisee  of  the 
mortgagor  under  the  covenant  or  bond,  although  by  the  Act  for 
the  Limitation  of  Actions  and  Suits  (3  &  4  Will.  4,  c.  27),  s.  42,  un- 
der the  deed,  without  either  the  covenant  or  bond,  his  right  to  re- 
cover interest  was  limited  to  six  years'  arrears:  Du  Vigier  v.  Lee, 
2  Hare,  326;  Hunter  v.  Nockolds,  1  Mac.  &  G.  640,  650;  Elvy  v. 
Norwood,  5  De  G.  &  Sm.  240. 

But  now  by  the  Real  Property  Limitation  Act,  1874,  s.  8,  the 
limitation  of  twelve  years  imposed  thereby  to  actions  and  suits  for 
the  recoveft-y  of  money  charged  on  land,  applies  to  the  personal 
remedy  on  the  covenant  in  a  mortgage  deed  as  well  as  to  the  remedy 
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against  the  land;  Sutton  v.  Sutton,  22  Ch.  D.  511;  Fearnside  y, 
Flint,  22  Ch.  D.  579. 

As  to  the  right  of  a  mortgagee  to  tack  costs  and  expenses  to 
mortgage  debt.     See  Vol.  IL,  note  to  Casbome  v.  Scafe. 

[Doctrine  of  Tacking  Encumbrances  Restated. — The  maxim  of 
non-interference  between  equal  equities  is  the  foundation  of  the 
doctrine  of  tacking  in  equity.  It  is  an  essential  of  this  equity 
that  there  shall  be  a  legal  right  in  the  party  claiming  to  tack,  or 
such  a  superior  equitable  right  as  gives  him  a  preferable  claim  to 
the  legal  estate;  both  the  claims,  must  also  be  vested  in  him  in  the 
same  character. 

No  right  to  tack  exists  if  one  claim  is  in  his  own  right  and  the 
other  as  executor  or  trustee. 

The  English  doctrine  of  tacking  mortgages  does  not  exist  to  any 
extent  in  the  United  States,  it  is  an  extremely  harsh  and  inequitable 
doctrine.  In  some  of  the  States  further  advances  to  the  mortgagor 
may  be  tacked  to  the  mortgage  and  he  is  entitled  to  priority  in  re- 
gard to  the  same,  provided  he  has  received  no  notice  of  a  mesne  in- 
cumberance.  These  further  advances,  in  order  to  be  protected, 
must  be  made  without  notice  of  the  intervening  encumberance. 
Recording  of  a  mortgage  is  a  sufficient  notice.] 


*DUKE  OF  AISTC ASTER  v,  MAYEE.     [*723] 

"""  * 

26^^  June,  1783.     16^;i  June,  1784-85.     July,  1785. 

[reported   1  BRO.   c.  c.  454.] 

Primary  Liability  of  Personal  Estate  to  the  Payment  of  Debts. — 
Exoneration.] — Personal  estate,  not  specifically  bequeathed,  is 
primaHly  liable  to  the  payment  of  the  debts  of  a  testator,  unless 
it  be  exempted  by  express  words  or  necessary  implication. 

Notwithstanding  a  charge  upon  a  term  for  payment  of  debts,  a  lease- 
hold estate  purchased  by  the  testator  subject  to  a  mortgage  shall 
bear  the  burthen  of  that  mortgage,  it  not  being  properly  the  debt 
of  the  testator. 

Charles  Bertie  made  his  will,  dated  the  9th  of  November,  1759, 
and  thereby  devised  as  follows:  "I  give  and  devise  to  Thomas 
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Noel  and  John  Mayer,  their  executors,  administrators,  and  assigns, 
all  those  my  manors,  lands,  &c.,  in  Lincolnshire,  to  have  and  to  hold 
to  them,  from  the  time  of  my  decease,  for  the  term  of  ninety  nine 
years,  upon  the  trusts  hereinafter  mentioned."     He  then  gave  the 
real  estate,  subject  to  the  term,  and  in  default  of  issue  of  his  own 
body,  to  Montague  Bertie,  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male  remainder  to  the  plaintiff  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainders  over,  and  after- 
wards declared  as  follows:  "  I  do  hereby  declare,  that  the  term  and 
estate  so  as  aforesaid  limited  to  them  the  said  Thomas  Noel  and  John 
Mayer,  their  executors,  administrators,  and  assigns,  for  ninety-nine 
years,  is  upon  the  special  trust  and  confidence,  and  to  the  intents 
and  purposes  following;  that    is    to   say.  Upon   trust    and    confi- 
dence that  they  the  said  Thomas  Noel  and  John  Mayer, 
[  *  724]  *  their  executors,  &c.,  shall  out  of  the  rents  and  profits,  or 
by  mortgage,  assignment,  or  demise  of  all  or  any  part  of  my 
before-mentioned  manors,  &c.,  or  any  of  them,  for  all  or  any  part  of 
the  said  term  of  ninety-nine  years,  or  otherwise  as  to  their  discretion 
shall  seem  meet,  levy  and  raise  so  much  lawful  money  of  Great  Brit- 
ain as  will  be  sufiicient  to  pay  and  satisfy  all  the  debts  I  shall  owe  at 
the  time  of  my  decease,  my  funeral  charges,  and  all  the  legacies  and 
sums  of  money  given  by  me  in  and  by  this  my  will,  and  pay  and 
apply  the  same' accordingly.     And  my  will  and  mind  is,  that  after 
so  much  money  shall  be  raised  as  shall  answer  the  purposes  afore- 
said, together  with  all  costs  and  charges  in  or  about  levying  or  rais- 
ing thereof,  the  said  term  shall  cease  and  determine."     He  then  de- 
vised as  follows:  ^^  I  give  and  devise  to  my  brother,  Montague  Bertie, 
his  executors  and  administrators,  all  that  the  manor  of  East  and 
West  Deeping,  holden  by  lease  from  the  Croivn,  subject  to  the  yearly 
rents  and  covenants  reserved  in  the  said  lease,  and  also  subject  to  the 
mortgage  thereon  to  Mrs.  Millicent  Neate,  of  London,  for  6500Z. ;  but 
in  case  my  said  brother  shall  not  be  living  at  the  time  of  my  decease, 
then  I  give  the  said  estate  and  premises,  with  the  appurtenances, 
subject  as  aforesaid,  to  such  person  as  shall  be  entitled  to  the  free- 
hold of  my  real  estate  at  the  time  of  my  decease,  by  virtue  of  the 
aforesaid  limitations  in  this  my  will."     And  towards  the  end  of  his 
will  he  devised  as  follows:  "  Item,  I  also  give  all  my  household  goods, 
and  all  other  my  goods,  chattels,  effects,  and  personal  estate  what- 
soever and  wheresoever,  unto  my  said  brother,  Montague  Bertie,  if 
he  shall  be  living  at  the  time  of  my  death;  but  in  case  he  shall  be 
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then  dead,  I  give  and  devise  the  same  to,  such  person  as  shall  be  en- 
titled to  the  freehold  of  my  real  estate,  under  and  by  virtue  of  the 
limitations  in  this  my  will:  provided  always,  and  I  do  hereby  declare 
my  mind  and  will  to  be,  that  in  case  I  shall  at  the  time  of  my  death 
leave  issue  of  my  own  body,  that  then  and  in  such  case  as  well  all 
and  every  the  before  mentioned  uses,  devises  and  limita- 
tions to  my  said  brother,  Montague  Bertie,  the  Duke  of  *An-  [  *  725  ] 
caster,  and  their  respective  heirs,  and  also  the  devise  of  the 
residue  of  my  personal  estate,  shall  be  utterly  void;  and  in  such  case 
I  do  hereby  will,  and  my  mind  is,  that  all  my  real  estate,  subject  to 
the  said  term  of  ninety-nine  years,  shall  descend  according  to  the 
rules  of  law,  and  that  the  residue  of  my  personal  estate  shaJl  go  and 
be  distributed  in  such  a-  manner,  and  to  and  among  such  persons,  as 
if  I  had  died  intestate.  And  I  do  hereby  nominate  and  appoint  the 
said  Thomas  Noel  and  John  Mayer  executors  of  this  my  last  will; 
and  I  do  hereby  will,  order,  direct,  and  appoint,  that  my  said  exe- 
cutors and  the  survivor  of  them  shall  and  do  pay,  satisfy,  and  dis- 
charge my  funeral  charges,  and  all  my  debts  and  legacies^  as  soon 
as  they  shall  become  due  and  payable,  by  such  methods,  ways,  and 
means,  and  in  such  manner  as  he  or  they,  or  their  counsel  learned 
in  the  law,  shall  in  that  behalf  advise  and  think  meet;  and  it  shall 
and  may  be  lawful  to  my  said  executors,  or  either  of  them,  to  deduct 
and  satisfy  to  him  or  themselves,  out  of  my  personal  estate,  or  out 
of  the  moneys  to  be  raised  out  of  the  said  term  of  ninety-nine  years 
before  to  them  devised,  all  such  disbursements,  expenses,  and  charges 
which  they  or  either  of  them  shall  be  put  to  in  proving  this  my  will, 
or  by  any  other  ways  or  means  whatsoever  in  or  about  the  execution 
of  this  my  will." 

Montague  Bertie  died  in  the  lifetime  of  the  testator,  and  the 
plaintiff  became  entitled,  under  the  limitations  in  the  will,  to  the 
real  estate. 

The  leasehold  estate  had  heen^  several  years  before  rnortgaged  by 
the  testator^s  father  for  6500Z.  to  Mrs.  Neate,  and  in  1765  the 
mortgage  was  assigned,  by  the  desire  of  the  testator,  to  Sir 
Thomas  Palmer,  who  advanced  the  testator  a  further  sum  of  lOOZ. 
on  it,  and  the  testator  conveyed  other  estates  as  an  additional  se- 
curity for  the  mOOl 

This  cause  was  first  heard  before  the  late  Lords  Commissioners. 

Mr.  Mansfield,  Mr.  Madocks,  and  Mr.  Kenyon,  for  the  plaintiffs. — 
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[*726]  There  are  three  questions  in  this  case:    first,    *  whether 
the  personal  estate  is  exonerated  of  the  debts  ;  secondly, 
whether  the  mortgaged  estate  is  liable  to  the  mortgage;  thirdly, 
what  interest  the  duke  takes  in  the  personal  estate. 

As  to  the  first,  although  the  personal  estate  be  the  original  fund 
for  the  repayment  of  debts,  yet  the  testator  may  discharge  it 
against  the  devisee  of  his  real  estate;  and  if  his  intent  so  to  dis- 
charge it  appear  upon  the  face  of  the  will,  that  intention  shall 
govern.  Here  he  has  created  a  term  for  the  payment  of  his  debts, 
which  sufficiently  points  out  his  intention.  The  cases  show  that  an 
intention  so  demonstrated  is  sufficient.  Bamfield  v.  Wyndhanij 
Prec.  Ch.  101;  the  testator  providing  a  real  fund  for  the  payment 
of  his  debts,  and  giving  his  personalty  to  his  wife,  it  was  held,  she 
should  take  it  exonerated  from  the  debts.  Waimvright  v.  Bende- 
lowes,  2  Vern.  718 :  devise  for  payment  of  debts,  and  the  personalty 
held  exempt.  In  Walker  v.  Jackson,  2  Atk.  624,  the  personal  estate 
was  held  to  be  a  specific  legacy,  and  of  course  exonerated.  Ander- 
ton  V.  Cooke,  4th  June,  1775:  Thomas  Calendar  gave  several  specific 
parts  of  his  personal  estate;  he  then  gave  part  of  his  real  estate  in 
strict  settlement,  and  devised  the  remainder  of  his  real  estate  to 
trustees,  in  trust  to  sell  for  the  payment  of  debts;  and  in  case  that 
should  not  be  sufficient  to  discharge  the  debts,  he  charged  the  de- 
ficiency on  the  devised  real  estates.  He  then  gave  the  residue  of 
his  personal  estate,  not  before  bequeathed,  to  his  wife.  The  Court 
held,  she  took  it  wholly  exempt  from  the  debts.  In  Stapleton  v. 
Colvile,  Ca.  t.  Talb.  202;  in  Holliday  v.  Boivman,  before  Lord 
Bathurst,  1  Bro.  C.  C.  145,  cited;  Kynaston  v.  Kynaston  (i),  and 
Glede  v.   Glede,  the  same  doctrine  has  been  held. 

Secondly,  the  second   point   is,    whether   the    mortgage    shall 

also    be    discharged    by    the    real    estate.     This    point 

[  *  727  ]  *is  determined  by  the  case  of  Serle  v.  St.  Eloy,  2  P.  Wms. 

386,  which  is  recognized  in  Gallon  v.  Hancock,  2  Atk.  437. 

Thirdly,  the  last  question  is,  what  interest  the   duke  shall  take. 

He  claims  under  the  description  of  the  person*  who  should  come  into 

possession,  and  must  take  the  same  interest  that  Montague  Bertie 

would  have  taken;  that  is,  the  absolute  interest. 

{i)  The  testator  by  his  will  charged  his  whole  estates  with  payment  of  all 
his  debts,  legacies,  and  funeral  expenses;  and  for  that  purpose  he  devised  par- 
ticular lands  to  trustees  in  trust  to  sell  the  same,  and  pay  his  debts,  legacies, 
and  funeral  expenses;  and  he  gave  to  his  wife  all  his  personal  estate  whatso- 
ever, and  constituted  her  sole  executrix.  The  debts  exceeded  the  personal 
estate.     Lord  Bathurst  determined  the  personal  estate  to  be  exempt. 
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Mr.  Selwyn,  Mr.  Arden,  and  Mr.  Ainge,  for  th©  defendants. — 
As  to  the  last  question,  we  contend  the  duke  can  take  a  limited  in- 
terest for  life  only,  there  being  no  addition  of  executors  or  adminis- 
trators in  the  will.  Secondly,  with  i»espect  to  the  second,  that  the 
mortgaged  premises  must  bear  their  own  burthen. 

As  to  the  other,  which  is  the  principal  question,  it  depends  on  the 
several  clauses  in  the  will.  The  first  clause  creates  the  term;  the 
next,  which  is  material,  is  that  by  which  he  gives  the  personal  es- 
tate; the  third  that  appointing  the  executors,  and  directing  them 
to  pay  the  debts  by  such  means  as  they  should  think  meet.  In 
this  case  there  is  no  specific  bequest  of  the  personal  estate.  If  he 
had  meant  the  executors  should  pay  the  debts  out  of  the  term,  he 
would  not  have  left  it  in  their  option  how  they  should  pay  them. 
In  order  to  exonerate  personal  estates  from  the  payment  of  debts, 
there  must  be  an  express  direction  that  they  shall  be  paid  out  of 
some  other  fund,  or  something  tantamount  to  such  express  direction; 
but  here  is  no  necessary  implication  that  the  fund  should  bo  exempt. 
In  Bamfield  v.  Wynham  the  debts  were  more  than  the  amount  of 
the  personal  estate.  In  Waimuright  v.  Bendelowes  the  estate  was 
ordered  to  be  sold  out  and  out.  In  Brornhallv.  Wilbraham  (at  the 
Rolls,  November,  1734),  the  testator  gave  all  his  personal  estate  to 
his  sister,  whom  he  made  executrix;  he  gave  his  real  estate  to  his 
brother,  charged  with  his  debts;  but  the  personal  estate  was  held 
to  be  first  liable.  In  the  case  of  Lord  Inchiquin  v.  O^Brien  (k)  (8th 
February,  1744),  before  Lord  Hardwicke,  the  Earl  of 
Thomond  by  his  will  directed  *  that  all  his  debts  should  [  *  728  ] 
be  paid.  He  devised  his  real  estate  to  Lord  Inchiquin  and 
another,  in  trust  that  they  should  make  sale  of  a  sufficient  part  of 
the  estate,  and  out  of  the  the  money  arising  therefrom,  together 
with  the  rents  and  profits,  should,  in  the  first  place,  pay  all  the  debts 
which  he  shonld  owe  at  the  time  of  his  death,  and  his  legacies;  and 
subject  thereto  he  limited  his  real  estate  over.  He  gave  Sir  "Wil- 
liam Wyndham  20,000Z.,  and  some  other  legacies;  then  followed 
these  words:  "and  his  further  will  was,  that  the  whole  money  to 
be  raised  by  such  sale  should  be  taken  as  part  of  his  personal 
estate; "  lastly,  he  gave  the  rest  and  residue  of  ,  his  personal  estate 
whatsoever,  after  payment  of  his  debts,  to  the  defendant:  the  per- 
sonal estate  was  first  applied.  In  Fereges  v.  Robinson,  Bunb.  301, 
the  same  doctrine  was  laid  down,  because,  as  the  Court  observed, 
{k)  Lord  Inchiquin  v.  French,  Amb.  33;  1  Cox,  1;  1  Wils.  82. 
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there  were  no  negative  words  to  exonerate  the  personal  estate.  In 
Stephenson  y.  Heathcdte  (Z),  Harper  devised  lands  to  trustees,  in 
trust,  by  sale  or  mortgage,  to  raise  so  much  money  as  would  pay 
all  his  debts  and  funeral  expenses;  he  then  gave  a  silver  tobacco- 
box  to  A.  B.,  and  gave  all  the  residue  of  his  personal  estate  to  his 
wife,  and  made  her  executrix:  Lord  Northington  ordered  the  per- 
sonal estate  to  be  first  applied. 

Lord  Commissioner  Ashurst  delivered  the  opinion  of  himself  and 
Lord  Commissioner  Hotham. — The  first  question  is,  whether,  under 
the  will  of  Charles  Bertie,  the  plaintiff  is  entitled  to  the  personal 
estate,  discharged  of  the  debts.  Secondly,  whether  the  personal  es- 
tate is  the  fund  out  of  which  the  mortgages  are  to  be  paid.  Thirdly, 
what  estate  the  plaintiff  takes  in  the  freehold  and  personal  estate. 

The  main  question  is,  whether  the  plaintiff  is  entitled  to  the  per- 
sonal estate,  discharged  of  the  debts.  The  cases  are  determined  on 
different  grounds.  Adams  v.  Meyrick,  1  Eq.  Ca.  Ab.  271,  which  is 
in  favour  of  the  plaintiff,  made  the  ground  that  the  testator  said 
that  the  trustees  do  and  shall,  by  mortgage,  &c.,  pay :  this 
[  *  729  ]  is  a  very  *  loose  ground,  and  has  been  since  abandoned. 
Fereges  v.  Robinson,  in  Bunb.  301,  is  the  most  sensible 
case.  In  Walker  v.  Jackson,  2  Atk.  624,  Lord  Hardwicke  says,  the 
general  rule  is,  that  the  personal  estate  shall  be  first  applied,  but 
that  against  his  devisee  the  testator  may  charge  his  real  estate  in- 
stead of  his  personal.  The  persooal  estate  must  be  first  applied, 
unless  there  are  express  words  or  a  plain  intent  to  the  contrary. 
The  only  question  in  every  case  of  this  kind  is,  whether  you  can 
satisfactorily  find  out  whether  the  testator  meant  to  exempt  the 
personal  estate  from  the  debts,  for  there  are  no  technical  words  by 
which  it  is  to  be  done.  In  this  case,  if  it  depended  on  the  two 
clauses  in  the  will,  the  intent  could  not  be  doubted — the  trustees  are 
to  raise  sufficient  to  pay  all  the  debts.  The  next  thing  to  be  con- 
sidered is,  whether  there  is  anything  in  the  latter  part  of  the  will 
to  overturn  this  apparent  intent.  It  seems  highly  probable  the 
word  "  residue  "  was  thrown  in  without  any  meaning,  or  to  give  an 
option  to  the  trustees  out  of  which  fund  to  take  their  expenses,  and 
that  they  might  not  be  in  advance.  At  all  events  it  excludes  the 
idea  that  the  charge  was  to  fall  upon  the  personalty.  The  more 
modern  authorities  have  gone  in  exclusion  of  the  personalty,  upon 

(0  1  Eden,  38. 
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much  less  reason:  Anderton  v.  Cooke;  Holliday  v.  Bowman^  1  Bro. 
C.  C.  145,  cited.  We  think  the  Duke  of  Ancaster  is  entitled  to  the 
personal  estate,  exempt  from  payment  of  debts. 

The  next  question  is,  whether  it  should  be  charged  with  the  mort- 
gages. And  as  to  this  point,  we  are  bound  by  the  case  of  Serle 
V.  St  Eloy,  2  P.  Wms.  386,  and  Gallon  v.  Hancock^  2  Atk.  424,  to 
decree  that  the  mortgage  must  be  paid  out  of  the  devised  estate. 

The  third  question  is,  what  interest  the  duke  takes  in  the  per- 
sonalty. He  took  an  absolute  one  :  there  is  no  need  of  express 
words  for  this  purpose  ;  it  is  beyond  a  doubt  Montague  Bertie 
would  have  taken  absolutely ;  then,  where  the  testator  gives  it  by 
the  description  of  the  person  entitled  to  the  freehold,  he  does  not 
state  the  interest  so  given  to  be  a  less  interest  than  that  of  Mon- 
tague Bertie. 

*A  petition  was  presented  for  a  rehearing,  which  came  [  *730] 
on  before  Lord  ThurloWy  the  16th  of  June,  1784.     The 
arguments  used,  and  the  cases  cited,  were  a  recapitulation  of  those 
before  the  Lords  Commissioners. 

Lord  Chancellor  Thurlow. — It  would  be  highly  advantageous 
to  property  if  there  was  a  settled  rule  where  the  personalty  shall  be 
applied  to  the  payment  of  debts,  and  where  it  shall  be  exempted 
from  them.  One  step  has  been  taken  towards  such  a  rule,  by  its 
being  laid  down,  that  charging  the  estate  in  any  way  is  not  of  it- 
self an  exemption  of  the  personal  estate  ;  that  the  personal  estate 
being  the  fund  first  liable,  where  it  is  to  be  aided  by  either  a  legal 
or  an  equitable  fund,  it  must  be  itself  in  the  first  place  applied. 

The  question  that  next  arises  is,  whether  a  real  estate  being 
charged,  and  the  personal  given  away,  a  presumption  arises  that 
this  shall  be  exempted  from  the  debts.  I  never  heard,  till  the  ar- 
guments in  this  case,  that  such  a  rule  had  been  extracted  from  the 
authorities  on  the  subject  ;  on  the  contrary,  I  have  always  under- 
stood that,  in  order  to  exempt  the  personal  estate,  the  testator  must 
express  an  intention  so  to  do,  although  no  particular  form  of  words 
was  necessary  for  the  purpose.  I  therefore  take  the  rule  in  primis 
to  be,  that  neither  the  charge  of  the  debts  upon  the  real  estate,  nor 
the  gift  of  the  personal  estate,  is  sufficient  of  itself  to  exempt  it. 
But  it  is  indubitably  true,  that  express  words  are  not  necessary  to 
exempt  the  personal  estate  :  the  question  therefore  is  whether  a 
presumption  can  be  drawn  of  the  testator's  intention  to  exonerate 
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the  personal  estate.  It  is  impossible  to  express  in  definition  what 
circumstances  shall  be  sufficient  to  raise  this  presumption.  It 
must  arise  from  the  context  of  the  will  ;  but.  with  great  deference 
to  the  opinion  which  has  been  given,  I  think  there  is  not  sufficient 
in  this  will. 

After  devising  his  real  estate,  the  testator  takes  up  the  term;  he 
places  it  before  any  of  his  other  estates,  and  before  his 
[  *  731  ]  issue,  so  that  he  meant  it  to  be  a  subsisting  *  term  for  the 
payment  of  his  debts.  He  gives  his  leasehold  estate  to 
Montague  Bertie,  but  without  any  predilection  ;  for  he  gives  it  to 
whoever  should  be  entitled  to  the  possession  of  his  freehold  estate. 
He  then  proceeds  to  declare  the  trusts  of  the  term  which  are  to 
raise  money  to  pay  his  debts  and  legacies  ;  and  after  raising  them, 
the  term  is  to  cease.  He  then  disposes  of  the  rest  of  his  personal 
estate.  He  afterwards  determines  what  shall  be  done  with  the  per- 
sonal estate  in  case  he  should  have  issue.  In  the  provision  which 
he  superadds,  he  takes  notice  of  the  devise  of  the  personalty,  and 
calls  it  a  residue  ;  by  which  he  means  the  devise  of  the  personal 
estate  after  the  specific  bequest.  He  provides  then,  that  if  he 
should  die  leaving  issue,  the  dispositions  he  had  made  should  fail : 
this  was  not  essentially  necessary,  though  apparently  so.  He  then 
makes  a  general  provision  for  the  discharge  of  the  executors,  who 
are  also  trustees  ;  so  that  it  is  given  them  in  the  character  of  execu- 
tors. It  is  also  material  to  observe,  that,  in  the  special  and  general 
disposition  of  the  personal  estate  to  the  same  person  who  shall  be 
entitled  to  the  possession  of  the  real,  the  personal  is  made  to  accrue 
to  the  real,  which  is  settled  with  the  utmost  strictness.  The  ques- 
tion, then,  is  whether  any  inference  is  to  be  drawn  that  he  meant 
it  should  go  with  the  burthen  the  law  throws  upon  it,  or  whether  it 
is  to  be  presumed  that  it  should  be  exonerated,  for  the  purpose  of 
throwing  that  burthen  on  the  freehold  estate,  which  he  has  given 
in  the  strictest  manner.  The  inference  rather  seems  to  me  to  be, 
that  he  meant  to  protect  the  real  estate,  and  therefore  that  the  per- 
sonal should  bear  its  natural  burthen.  By  chance  he  has  gone  fur- 
ther :  for,  where  he  has  given  directions  for  the  indemnity  of  his 
executors,  he  has  directed  the  expenses  to  be  taken  out  of  either  the 
personal  or  real  estate.  He  has,  in  that  clause,  arranged  the  estates 
as  the  law  would  arrange  them  ;  which  affords  an  inference  that  he 
meant  the  real  estate  only  to  be  in  aid  of  the  personal.  I  should 
therefore  think,  if  the  rule  were,  that  the  gift  of  the  personal  estate 
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to  a  stranger  was  sufficient  to  raise  a  *  presumption  that  [  *  732] 
it  was  to  be  exempt  from  the  debts,  he  had  sufficiently 
here  expressed  his  intention  that  it  should  not  be  so  ;  but  I  take 
the  general  rule  to  be  the  other  way. 

I  should  have  no  doubt  on  the  intention  of  the  testator  in  this  re- 
spect, if  there  were  not  another  point,  which  I  think  ought  to  under- 
go further  inquiry — I  mean  the  mortgage  of  the  leasehold  estate. 
The  case  of  Serle  v.  St.  Eloy  (m)  went  upon  the  idea  of  the  charge 
upon  the  real  estate  being  the  debt  of  the  testator.  If  that  case 
were  recent,  and  had  not  been  followed,  I  should  have  thought,  upon 
the  face  of  it,  it  was  very,  open  to  argument.  The  difference  be- 
tween the  cases  is,  that  if  it  had  been  real  estate  mortgaged  by  the 
father,  it  would  have  been  liable  only  as  a  charge  ;  but,  in  the  pre- 
sent case,  the  debt  of  the  father  falls  upon  the  estate  in  two  ways — • 
partly  as  being  a  charge,  and  partly  as  a  debt,  upon  the  personal 
estate.  It  must  be  referred  to  the  Master  to  consider  the  circum- 
stances of  the  debt  of  6000Z.,  and  the  estate  on  which  it  was  secured; 
and,  as  that  point  must  stand  over,  I  shall  think  it  no  impediment 
to  the  justice  of  the  Court  to  defer  the  decree  upon  the  other  point 
also. 

The  Master  having  made  his  report  that  the  6000Z.  was  a  charge 
upon  the  leasehold  estate  prior  to  the  testator's  having  any  interest 
in  it,  and  that  he  had  only  covenanted  for  the  payment  of  the  money 
upon  the  transfer  of  the  mortgage  from  Mrs.  Neate  to  Sir  Thomas 
Palmer  (n),  the  cause  was  again  set  down  for  argument  on  the  4th 
July,  1785,  and  then  stood  for  judgment  till  the  next  day,  when  the 
Lord  Chancellor  pronounced  his  decree. 

Lord  Chancellor  Thurlow. — Whether  the  personal  estate  should 
be  liable,  in  the  first  instance,  in  exoneration  of  the  real  estate,  to 
the  payment  of  debts  in  wills  of  this  kind,  upon  looking  into  the 
cases  I  find  to  be  a  point  so  slender  and  fine  that  I  cannot  collect 
any  certainty  upon  the  question;  but  so  much  uncertainty 
abounds,  *  that,  could  the  will  of  the  testator  be  referred  [  *733  ] 
to  a  number  of  lawyers,  they  would  probably  entertain  a 
diversity  of  opinions  upon  it.  * 

The  point  ought  to  be  fixed;  and,  in  order  to  make  it  so,  I  take 

it,  the  rules  have  been  these,  and  should  be  adhered  to.     In  the  first 

(m)  2  P.  Wms.  386.  ~~~ 

(n)  A  further  sura  of  lOOZ.  was,  it  seems,  advanced  to  the  testator.  Vide 
ante,  p.  725. 
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place,  that  the  personal  estate  is  liable  in  the  first  instance  to  the  pay- 
ment of  the  debts  ;  but  (in  exception  to  this)  it  is  agreed  that  the 
testator  may,  if  he  pleases,  give  his  personal  estate,  as  against  his 
heir  or  any  other  representative,  clear  of  the  payment  of  his  debts; 
and  then  it  becomes  a  question,  what  is  the  mode  of  expression  to 
give  the  personal  estate  exempt  from  such  payment,  when  the  rule 
of  law  is,  that  such  estate  is  first  liable.  Perhaps  it  might  have 
been  not  unwise  to  have  adopted  the  rule  laid  down  in  Fereges  v. 
Robinson  (o) — that  the  testator  must*  use  express  words  for  that  pur- 
pose; but  it  is  impossible  to  abide  by  the  opinion  given  in  that 
case,  consistently  with  the  rules  in  other  cases.  The  second  rule  is, 
that  where  there  is  a  declaration  plain,  that  shall  stand  in  lieu  of  ex- 
press words.  This  rule  has  been  laid  down  so  long,  and  acted  upon 
so  constantly,  that  if  other  judges  were  to  put  the  construction  of 
wills  upon  other  grounds,  how  wise  soever  it  might  have  been  orig- 
inally to  have  done  so,  it  would  be  very  unwise  to  make  the  ad- 
ministration of  justice  take  a  course  contrary  to  former  rules  There- 
fore if  there  be  a  declaration  plain,  or  manifestation  clear,  so  that 
it  is  apparent,  upon  the  face  of  the  will,  that  there  is  such  a  plain 
intention,  the  rule  then  is,  not  to  disappoint,  but  to  carry  such  in- 
tent into  execution.  But  should  not  such  intention  manifestly  ap- 
pear, there  is  not  a  single  case  which  does  not  take  it  for  granted 
that  the  personal  estate  is,  by  law,  the  first  fund  for  the  payment 
of  debts. 

In  regard,  then,  to  the  general  intention  of  the  will  of  Charles 
Bertie,  the  testator  was  seised  of  a  real  estate,  which  he  had  in  his 
contemplation  (exclusive  of  the  idea  of  his  own  children),  and 
wished  to  leave  it  to  other  lines  of  the  family  of  Bertie;  and  con- 
sequently devised  it  to  Montague  Bertie,  with  remainder 
[  *  734  ]  over  to  Peregrine  *  Bertie  for  life,  &c. :  so  far,  in  respect 
of  the  real  estate  his  intention  was  to  fix  it  in  the  name 
and  blood  of  the  family. 

The  next  object  he  had  in  view  was  a  leasehold  estate,  which  he 
held  under  the  Crown;  that  estate  was  a  chattel  interest,  and 
with  regard  to  that,  he  does  not  show  such  a  wish  to  fix  and  con- 
tinue that  estate  in  the  line  of  Bertie:  his  apparent  wish  was  not 
so  strong  as  in  respect  to  the  disposal  of  his  real  estate;  for  had  it 
been  so,  though  he  could  not  have  created  an  entail  of  this  lease- 
hold estate  with'  limitations  over,  yet  he  might  have  prevented  the 
"  (o)  Bunb.  301. 
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first  taker  of  it  from  alienating  it.  Had  the  testator  been  asked 
the  question,  whether  he  meant  that  this  part  of  his  estate  should 
be  subject  to  the  mortgage,  or  to  give  it  entire  to  the  first  taker  of  the 
real  estate,  or  to  charge  the  term  of  nine-nine  years  in  exoneration 
of  the  other  estate,  this  might  have  been  a  very  doubtful  question, 
and  merely  conjectural,  though,  perhaps,  he  might  have  answered, 
that  that  estate  should  pay  the  debts;  but  whatever  his  ii^tention 
was,  he  has  positively  given  it  subject  to  the  payment  of  the  debt: 
therefore,  if  another  estate  had  been  appropriated  to  payment  of  his 
debts,  and  this  had  been  his  debt  upon  the  estate,  I  should  have 
concurred  with  the  Lords  Commissioners  (p) :  but  in  following  them 
in  that  course,  in  which  they  considered  it  as  being  the  clear  inten- 
tion in  the  mind  of  the  testator,  that  the  real  estate  should  be  so 
appropriated,  I  rather  think  otherwise;  for  it  appears  to  me  as  if 
the  testator  wished  it  should  not,  and  that  he  chose  that  the  lease- 
hold estate  should  be  so  appropriated  rather  than  to  have  burthened 
the  real  estate.  For  the  mode  of  limiting  the  estate  to  Montague 
Bertie  for  life  implies  the  intention  of  giving  him  a  personal  bounty; 
but,  in  case  of  failure  of  issue,  he  gives  it  to  the  next  heir  who 
should  come  into  possession,  &c.  Had  the  real  estate  been  expressly 
charged  with  payment  of  the  debts,  or  the  testator  shown  an  anx- 
ious intention  to  have  sacrificed  his  real  estate  in  preference  to  the 
leasehold  or  his  other  estate,  for  that  purpose,  by  the  mode 
of  disposing  *  of  his  estates,  such  a  circumstance  might  [  *  735  ] 
have  been  sufficient  to  have  turned  the  rule  of  law;  and  it 
must  have  been  appropriated  to  the  payment  of  debts,  let  him 
have  charged  it  any  manner  he  pleased. 

When  the  testator  purchased  this  leasehold  estate  he  purchased 
the  equity  of  redemption;  and  the  mortgage  was  to  be  considered 
merely  as  a  real  incumbrance  upon  the  estate  itself,  and  not  a  per- 
sonal debt,  as  against  the  purchaser,  according  to  the  rules  of  this 
Court  and  cases  decided.  For  if  a  manpurchases  an  equity  of  re- 
demption, subject  to  an  incumbrance  that  shall  be  a  real  incumbrance 
following  the  land,  and  not  a  personal  07ie.  The  question  is, 
whether  by  purchasing  this  estate,  and  assigning  the  mortgage  from 
Mrs.  Neate  to  Hoare,  and  covenanting  for  payment  of  debts,  he 
did  not  make  it  his  own  debt.  Had  Evelyn  v.  Evelyn,  2  P.  Wms. 
659,  never    been    decided,   a  fair  argument    might    have    arisen 

(p)  Sed  vide  Bootle  v.  Blundell,  1  Mer.  227;  Bickham  v.  Cruttwell,  1  My.  «& 
Cr.  763,  and  the  note,  post,  p.  744. 
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upon  that  head ;  because,  where  a  man  transfers  a  mortgage, 
and  covenants  for  the  payment  of  the  debt  according  to  the 
rule  of  law,  he  makes  it  his  own  debt,  and  makes  himself  liable 
to  be  sued  upon  that  covenant  ;  and  such  a  debt  has  priority 
before  other  simple  contract  debts.  Now,  I  do  not  know  in  what 
Court,  or  by  what  rule  the  debt  would  have  followed  the  pur- 
chaser personally  ;  but  Evelyn  v.  Evelyn,  has  decided,  that 
though  he  might  be  at  law  liable,  yet  where  there  are  real  assets 
sufficient  for  the  payment  of  the  incumbrance,  they  shall  be  applied 
for  that  purpose;  and  it  is  to  be  understood  with  respect  to  such 
transaction,  that  the  party  did  it  by  way  of  accommodating  the 
charge,  and  not  of  making  the  debt  his  own.  The  difference  between 
the  estate  descended  and  purchased  is  nothing,  unless  the  circum- 
stance of  purchasing  creates  the  difference ;  but  that  affords  no  ar- 
gument. 

The  next  question  is,  whether,  when  he  mortgages  an  estate  of 
his  own  as  an  ulterior  security,  that  circumstance  would  create  a 
difference;  as  if,  in  Evelyn  v.  Evelyn  (q\  an  additional  real  fund 
had  been  secured  for  making  the  debt  good,  that  would  have  turned 

the  judgment:  it  would  not;  for  nothing  makes  it  his 
[  *  736  ]  debt  so  *effectually  as  the  covenant  to  pay;  for  it  does  not 

create  the  debt,  but  only  operates  as  collateral  to  the  debt. 
A  man  mortgages  his  estate  without  covenant,  yet,  because  the 
money  was  borrowed,  the  mortgagee  becomes  a  simple  contract  cred- 
itor, and  in  that  case  the  mortgage  is  a  collateral  security;  and  if 
there  is  a  bond  or  a  covenant,  then  there  is  a  collateral  security 
of  a  higher  species,  but  no  higher  by  means  of  the  mortgage  merely: 
therefore,  having  such  security  amounts  to  nothing;  and  I  have  no 
doubt  but  that  if  the  case  had  been  stated  to  the  Lords  Commis- 
sioners, namely,  that  this  incumbrance  was  not  one  of  the  testa- 
tor's debts,  and  did  not  fall  upon  the  personal  estate,  that  they 
would  have  considered  it  as  inherent  to  the  leasehold  estate.  The 
argument  of  its  not  falling  upon  the  testator  answers  his  real  inten- 
tion better.  But  as  to  the  real  intention,  I  should  have  agreed  with 
the  Lords  Commissioners,  could  that  intention  have  been  made 
clear;  that  the  intention  does  not  amount  to  a  declaration  plain,  in 
any  sense  in  which  these  words  have  been  properly  applied. 

For  the  purpose  of  securing  property  and  the  due  administration 
of  justice  in  a  free  country,  judges  ought  to   abide  constantly  by 
(g)  2  P.  Wms.  659. 
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real  principles,  and  by  such  beneficial  rules  as  may  afford  some  rea- 
sonable judgment,  without  applying  to  a  superior  tribunal.  It  is  a 
fixed  rule,  that  the  personal  estate  must  be  first  liable,  unless  another 
fund  is  provided;  the  testator  must  express  his  intention  to  dis- 
charge  that  estate  from  the  payment  of  debts. 

With  regard  to  the  intention  apparent  upon  this  will,  it  is  said 
such  intention  is  most  anxiously  limited  to  the  raising  of  the  term 
of  ninety-nine  years.  "Whether  the  expression  be  more  or  less,  it 
is  but  subjecting  the  estate  to  the  payment  of  debts;  and  it  cannot 
extend  so  far  as  to  suppose  he  burthened  his  real  estate  in  exoner- 
ation of  the  personal  estate.  If  there  had  been  in  the  gift  of  the 
personal  estate  words  of  a  sufficient  force,  according  to  my  notion 
of  a  declaration  plain,  I  should  not  have  changed  the 
force  of  those  words;  but  the  intent  of  these  *  words,  as  [  *737  ] 
they  stand,  naturally  leans  to  subject  the  personal  estate 
to  the  debts.  W'ith  respect  to  the  second  clause,  had  that  stood 
alone,  I  confess  that  would  have  been  liable  to  a  degree  of  infer- 
ence; but  constructions  thus  picked  up,  and  collected  from  more 
circumstances  than  are  necessary  for  the  purpose,  are  not  good 
ways  of  finding  out  the  intention  of  the  testator;  and  it  is  better  to 
rest  upon  settled  rules,  unless  you  can  collect  more  favourable  and 
forcible  observations.  With  regard  to  the  next  clause,  that  carries 
more  weight,  because  the  trustees  are  directed  to  pay,  not  only  the 
expense  of  the  probate  of  the  will,  which  is  expressly  mentioned, 
but  to  pay  all  the  charges  and  expenses  that  should  arise  by  prov- 
ing the  will,  or  by  any  other  means,  &c.  How  are  these  to  be  paid  ? 
Out  of  the  personal  estate,  or  the  means  to  be  raised  out  of  the 
term  of  ninety-nine  years?  They  have  authority  to  pay  the  whole 
out  of  the  personal  estate — an  optional  clause,  an  empowering  the 
executors  to  pay  out  of  this  fund  before  the  other  fund  is  ready  for 
the  purpose.  He  has  precisely  arranged  the  estates  in  the  same 
order  that  the  law  would  have  done;  he  has  made  his  personal 
estate  first  liable,  and  then  the  term.  The  true  ground  upon  which 
I  proceed  is  not  upon  any  of  these  criticisms,  but  simply  upon  the 
rule  of  law,  the  testator  not  having  declared  by  express  words,  or 
any  other  declaration,  which  would  tend  in  law  to  the  purpose  of 
preserving  the  personal  estate  for  any  given  purpose  whatsoever. 
As  to  Adams  y.  Meyrick  (r),  that  depended  on  the  circumstance  of 
the  personal  estate  being  a  provision  for  the  wife;  and,  therefore, 
(r)  1  Eq.  Ca.  Ab.  271. 
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the  Court  forced  a  construction  upon  the  will,  and  it  is,  as  Lord 
Hardwicke  termed  it,  in  Walker  v.  Jackson,  2  Atk.  624,  a  weak  case: 
in  the  latter  case,  the  republication  of  the  will  was  an  argument 
much  relied  upon.  As  to  the  cases  determined  upon  the  words 
"rest  and  residue,"  I  could  have  wished  his  Lordship  had  decided 
upon  them  all,  so  as  to  have  left  a  particular  note  upon  each  of 
them;  for  such  determinations  as  those  cases  afford  have  occa- 
sioned great  perplexity  upon  the  rule  of  law.  As  to 
[  *  738  ]  Stapleton  v.  *Colvile  (s),  in  that  case  the  wife  was  ex- 
ecutrix, and,  exclusive  of  the  context  of  thp  will,  with  re- 
gard to  the  option  given  to  her  to  charge  either  fund,  there 
never  was  a  stronger  case  against  charging  the  real  estate;  for  he 
gives  the  whole  real  estate  to  the  wife,  and  to  be  charged  with 
debts;  he  wishes  the  continuance  in  his  name  and  family,  aijd  yet 
charges  it  with  the  payment  of  the  debts.  Lord  Talbot  observed, 
much  might  arise  from  the  examination  as  to  the  quantum  of  the 
debts. and  the  amount  of  the  personal  estate.  Lord  Talbot  took  it 
as  clear,  that  such  an  examination  should  be  gone  into.  In  Stephen- 
son V.  Heathcote  (^),  it  is  said  expressly,  no  examination  can  be  had. 
In  that  case,  Lord  Keeper  Henley  relied  much  upon  the  wife  being 
executrix.  The  case  was  this;  that  the  testator  gave  all  his  real 
estate  to  R.  and  his  wife  for  ever,  with  a  charge  thereon  for  pay- 
ment of  debts;  and,  after  disposing  of  other  property,  he  gives  a 
silver  tobacco-box  to  his  uncle,  and  all  the  residue  he  gives  to  his 
wife  for  ever,  whom  he  appointed  sole  executrix.  The  Lord  Keeper's 
observation  upon  this  case  was,  that  the  intent  of  the  testator  was 
to  be  collected  from  the  words  of  the  will,  and  from  no  circum- 
stances out  of  it;  and,  upon  general  principles  and  rules  established 
in  the  cases,  that  the  Court  would  not  go  into  the  testator's  circum- 
stances, as 'it  would  establish  a  rule  not  to  be  adhered  to.  The  tes- 
tator intended  to  charge  his  personal  estate  with  payment  of  his 
debts,  and  only  made  his  real  estate  an  auxiliary  fund;  according 
to  the  rule  of  law,  where  the  intent  of  the  testator  is  plain,  or  words 
tantamount  to  express  words,  that  is  sufficient  to  take  it  out  of  the 
rule,  and  that  it  could  not  be  the  intention;  for  the  last  clause,  of 
giving  the  silver  tobacco  box,  and  then  the  residue  to  his  wife,  is 
not  sufficient  to  show  his  intention  to  give  the  residue  free  from 
debts,  but  that  the  primary  fund  should  be  liable. 

(s)  Ca.  t.  Talb.  202. 
[t)  1  Eden,  38. 
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In  the  present  case,  I  ^m  obliged  to  differ  from  the  Lords  Com- 
missioners, and  consider  the  whole  personal  estate  as  liable  to 
the  payment  of  the  debts;  and  with  respect  to  the  leasehold 
estate,  that  the  charge  under  *  which  it  came  to  the  tes-  [  *  739  ] 
tator  was  prior  to  his  purchasing  it,  and  inherent  in  the 
estate,  and  the  estate  itself  left  liable  to  answer  it,  and  that  neither 
the  personal  estate  nor  real  estate  ought  to  be  charged  with  that 
debt 

The  judgment,  ex  relatione. 


The  rule  laid  down  by  Lord  Thurlow,  in  the  principal  case,  viz., 
that  the  general  personal  estate  of  a  testator  is  the  primary  fund  for 
the  payment  of  his  debts,  unless  it  be  exempted  by  express  words  or 
manifest  intent,  has  been  fully  recognized,  although  the  difficulty  of 
gathering  the  intent,  where  the  exoneration  of  the  personal  estate 
does  not  depend  upon  express  words,  has  induced  subsequent  judges 
to  join  in  the  doabt  intimated  by  the  Lord  Chancellor,  of  the  wis- 
dom of  the  departure  from  the  older  decisions,  requiring  express 
words  to  exempt  the  personal  estate  from  its  primary  liability.  See 
also  Watson  v.  Brickwood,  9  Ves.  453.  [The  order  in  which  the 
assets  of  decedent's  estate  are  to  be  taken  for  the  payment  of  debts 
is  generally,  (1)  The  personal  estate  not  expressly  or  by  implica- 
tion exempted;  (2)  Any  estate  particularly  devised  simply  for  the 
payment  of  debts;  (3)  Estates  descended;  (4)  Property  devised 
and  bequeathed  to  particular  devisees  and  legatees  which  are 
charged  with  the  payment  of  debts;  (5)  General  legacies  which 
contribute  pro  rato;  (6)  Specific  legacies;  (7)  Personal  or  real  es 
tate  over  which  the  decedent  has  exercised  a  power  of  appointment: 
Smith  Eq.  270;  Clark  v.  Henshaw,  30  Ind.  144;  Breden  n  Gilli- 
hand,  17  P.  F.  Smith,  34;  Marsh  v.  Marsh,  10  B.  Mon.  360;  Miller 
V.  Harwell,  3  Murph.  194.] 

L  Exemption  of  personalty  from  payment  of  debts.] — The  rule, 
therefore,  as  to  the  primary  liability  of  the  personal  estate  does  not 
apply;  first,  when  it  is  exempted  by  express  words  of  a  testator: 
Morrow  v.  Bush,  1  Cox,  185;  Young  v.  Young,  26  Beav.  522;  For- 
rest v.  Prescott,  10  L.  R.  Eq.  545.  [There  is  a  presumption 
against  intention  to  exonerate  the  personalty,  yet  if  it  is  exempted 
by  express  words  there  is  no  doubt  as  to  its  freedom  from  liability : 
Cleary's  Appeal,  11  Cases,  54.] 

It  may  be  here  remarked  that  it  is  not  essential  to  the  validity  of 
a  direction  that  a  fund  of  personalty  should  be  exempted  from  pay- 
ment of  debts,  that  the  fund  should  be  specifically  bequeathed,  fcr 
it  is  equally  good,  though  the  fund  not  being  disposed  of  falls  into 
the  residue:  Coventry  v.  Coventry,  2  Dr.  &  Sm.  470. 
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Where  personalty  is  expressly  exempted  from  payment  of  debts, 
and  they  are  thrown  upon  a  third  fund  which  proves  insufficient, 
they  cannot  come  upon  the  personalty  until  every  other  fund,  even 
real  estate  settled  by  the  will  of  the  testator,  has  been  exhausted. 
See  Morrow  v.  Bush,  1  Cox,  186,  where  Lord  Thurlow,  L.  C,  ob- 
served "  that  although  the  testator  never  had  it  in  contemplation 
that  the  settled  estates  should  be  burthened  (inasmuch  as  he  con- 
ceived he  had  provided  a  sufficient,  sum  for  the  payment  of  the 
debts),  and  although  he  probably  might  have  made  the  personal  es- 
tate applicable  before  them,  in  case  he  had  foreseen  the  event,  yet 
the  words  of  exemption  being  express  and  general,  it  was  impossi- 
ble to  get  rid  of  them,  and  the  settled  estates  must  therefore  bear  the 
burthen."     See  also  Young  v.  Young,  26  Beav.  522. 

When,  however,  land  is  simply  given  for  payment  of 
[  *  740  ]  debts  in  *  exoneration  of  the  personalty,  if  the  land  is  insuf- 
ficient for  that  purpose,  the  primary  liability  of  the  person- 
alty remains  for  the  purpose  of  making  good  the  deficiency:  Colvile 
v.  Middleton,  3  Beav.  570.  pf  a  person  borrows  money  and  gives  a 
bond  and  mortgage  for  the  amount,  the  mortgage  is  merely  collat- 
eral security  for  the  obligation,  and  an  heir  or  devisee  may  call 
upon  the  executor  to  exonerate  the  land  by  an  application  of  the 
personal  assets  to  the  discharge  of  the  mortgage:  Hewes  v.  Dehon, 
3  Gray,  205;  Cumberland  v.  Codrington,  3  Johns.  Ch.  229;  Case  of 
Keyser,  Jr.,  9  S.  &  K  71.] 

If,  moreover,  the  land  and  the  residue  are  both  given  exempt  from 
the  payment  of  debts,  on  failure  of  the  other  funds,  the  residue  is 
primarily  liable.     Lord  Brooke  v.  Earl  of  Warwick,  1  H.  &  T.  142. 

Secondly,  the  rule  as  to  this  primary  liability  of  the  personal  es- 
tate does  not  apply,  when  it  is  exempted  by  the  manifest  intention 
of  the  testator. 

In  considering  this  subject  it  should  be  always  borne  in  mind 
that  the  burthen  of  proof  lies  on  those  who  contend  that  the  per- 
sonal estate  is  exempted  from  its  primary  liability  to  payment  of 
debts:  Whieldon  v.  Spode,  15  Beav.  539;  Lord  v.  Wightwick,  1 
Drew.  576;  Kilford  v.  Blaney,  31  Ch.  D.  56,  reversing  S.  C.  29  Ch. 
D.  145. 

It  has  been  frequently  decided,  that  neither  a  charge  upon  land, 
nor  a  trust  to  sell,  nor  the  creation  of  a  term  for  payment  of  debts 
(see  Tower  v.  Lord  Rous,  18  Ves.  132, 138;  White  y.  White,  2  Vern. 
43;  Bridgeman  \.  Dove,  3  Atk.  201;  Lord  Inchiquin  v.  Blench,  1 
Cox,  1;  Tait  v.  Northwick,  4  Ves.  816;  Hancox  v.  Abbey,  11  Ves. 
186;  Bootle  Y.  Blundell,  1  Mer.  221;  Rhodes  w.  Rudge,  1  Sim.  79; 
ColUs  v.  Robins,  1  De  G.  &  Sm.  131;  Walker  v.  Hardivick,  1  My.  & 
•K.  396;  Ousely  v.  Anstruther,  10  Beav.  453;  Quennel  v.  Turner,  13 
Beav.  240);  nor  a  devise  of  real  estate,  upon  the  condition  of  the 
devisee  paying  the  testator's  debts  {Bridgeman  v.  Dove,  3  Atk.  201 ; 
Meade  v.  Hide,  2  Vern.  120;  Henry  v.  Henry,  6  I.  K.  Eq.  286)  will 
exempt  the  personalty  from  its  primary  liability.  "It  is  not  suffi- 
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cienfc,"  says  Lord  Thurloiv^  "  to  charge  the  real  estate,  but  a  testa- 
tor must  show  that  it  was  his  purpose  that  the  personal  should  not 
be  applied:"  Samicellv.  Wake,  1  Bro.  C.  C.  145.  See,  also,  Bootle 
V.  Blundell,  1  Mer.  220. 

And  parol  evidence  will  not  be  admitted  to  show  the  intention  of 
a  testator  to  give  his  personal  estate  free  from  debts;  nor  will  any 
inference  be  drawn  of  the  testator's  intention  by  a  consideration  of 
the  relative  amounts  of  his  personal  estates  and  debts;  nor,  conse- 
quently, will  any  enquiry  be  directed  in  order  to  ascertain  such 
relative  amounts:  Stephenson  v.  Heathcote,  1  Eden,  38,  overruling 
the  cases  of  Gainsborough  v.  Gainsborough,  2  Vern.  252,  and  Lady 
Granvill  v.  The  Duchess  of  Beaufort,  2  Vern.  648. 

A  gift,  moreover,  of  the  real  and  personal  estate  together  will 
not  be  sufficient  to  exonerate  the  latter  from  its  primary  liability : 
Boughton  v.  Boughton,  1  Ho.  Lo.  406 ;  Tench  v.  Cheese,  6  De  G.  Mac. 
&  G.  453.  [If  the  testator  has  directed  the  sale  of  his  real  estate, 
and  then  the  proceeds  of  the  sale  and  the  personal  estate  are  thrown 
into  one  fund,  which  he  directs  to  be  subject  to  the  payment  of 
debts  and  legacies,  the  real  and  personal  estate  must  contribute  in 
proportion  to  their  relative  amounts  to  the  payment  of  the  debts 
and  legacies.  But  if  real  and  personal  property  are  given  together 
to  one  person  subject  to  charges,  the  personal  estate  remains  prima- 
rily liable:  Williams  on  Executors,  1712  (7  Eng.  Ed.);  Adams  v. 
Brackett,  5  Met.  280;  Cox  v.  Corkendall,  2  Beas.  138;  Elliott  v. 
Carter,  9  Grat.  541.] 

But  if  the  realty  is  devised  upon  trust  for  sale,  and  the 
proceeds  *  are  blended  with  the  personalty  upon  trust  for  [  *  741  ] 
payment  of  debts,  the  realty  and  personalty  are  rateably 
liable  for  that  object:  Roberts  v.  Walker,  1  Buss.  &  My.  752;  Dunk 
V.  Fennerf2  Russ.  &  My.  557;  Fourdrin  v.  Gowdey,  3  My.  &  K.  383; 
Stocker  v.  Harbin,  3  Beav.  479;  Salt  v.  Chattaway,  8  Beav.  576; 
Bedford  v.  Bedford,  35  Beav.  584 ;  Tatlock  v.  Jenkins,  Kay,  654. 

Upon  the  same  principle,  where  a  testator  had  empowered  his 
trustees  to  sell  his  real  and  personal  estate  in  case  and  as  often  as 
they  should  think  fit,  and  had  directed  them  to  pay  certain  legacies 
out  of  the  residue  of  his  real  and  personal  estate,  and  the  moneys 
arising  from  the  sale  thereof,  it  was  held  by  the  Lords  Justices,  af- 
firming the  decision  of  Bacon,  V.-C,  that  the  legacies  were  payable 
pro  rata  out  of  the  real  and  personal  estate:  Allan  v.  Gott,  7  L.  B. 
Ch.  App.  439.  And  the  result  is  the  same  where  real  estate  is 
directed  to  be  converted,  and  to  become  part  of  the  personal  estate: 
Bright  v.  Larchner,  3  De  G.  &  J.  148;  Simmons  v.  Rose,  6  De  G., 
Mac.  &  G.  411. 

The  rule,  however,  of  rateable  payment  does  not  extend  beyond 
the  things  which  the  testator  has  expressly  directed  to  be  paid  out 
of  the  blended  fund.  Thus  although,  according  to  a  well  known 
rule,  where  there  is  a  gift  by  a  testator  of  the  '•''residue'^  of  his  prop- 
erty, real  and  personal  estate,  and  either  prior  or  subsequently  there- 
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to,  there  is  a  gift  of  legacies,  the  .legacies  by  implication  and  by- 
force  of  the  word  "residue"  are  charged  ojx  the  residuary  real  as  well 
as  the  residuary  personal  estate  {Greville  v.  Browne,  1  Ho.  Lo.  Ca. 
6S9);  the  primary  liability  of  the  personal  estate  will  not  be  thereby 
disturbed,  the  real  estate  being  only  thereby  charged  with  the  leg- 
acies in  aid  of  the  personalty:  Elliott  v.  Dearsley,  16  Ch.  D.  322, 
829.  See  also  Luckcraft  v.  Pridham,  48  L.  J.  Ch.  636;  Wells  v. 
Row,  48  L.  J.  Ch.  476. 

But  the  rule  of  rateable  payment  will  apply  where  a  payment  is 
directed  to  be  made  out  of  the  rents  and  profits  of  an  aliquot  share 
of  real  and  personal  estate :  see  Falkner  v.  Grace,  9  Hare,  282 ;  there 
a  testator  gave  his  real  and  personal  estate  in  trust  to  pay  one  moiety 
of  the  rents,  dividends,  &c.,  to  A.,  and  out  of  the  other  moiety  to 
pay  an  annuity  to  B.  It  was  held  by  Sir  G.  Turner,  V.-C,  that  the 
annuity  was  payable  pro  rata,  not  primarily  out  of  the  personal  es- 
tate comprised  in  the  latter  moiety. 

The  reason  for  this  decision,  according  to  a  learned  writer,  ap- 
pears to  be  (for  none  was  given  by  the  judge),  that  as  there  are  no 
burdens  regularly  incident  to  a  share  of  personalty,  there  was  no 
prima  facie  liability  to  be  negatived,  and  that  the  devisees 
[  *  742  ]  took  subject  to  the  burthen  imposed  by  *  the  will,  irrespec- 
tive of  any  legal  presumption:  2  Jarm.  Wills,  630,  4th  ed. 

And  where  real  and  personal  estate  were  given  to  trustees,  upon 
trust  to  receive  the  rents,  issues  and  profits  thereof,  and  to  pay  cer- 
tain legacies  and  annuities  and  to  invest  and  accumulate  the  surplus 
of  the  whole  of  the  property  in  trust  for  the  same  persons,  the  in- 
come arising  from  the  personal  estate  was  held  to  remain  primarily 
liable.  See  Boughton  v.  Boughton,  1  Ho.  Lo.  406,  reversing  S.  C. 
nom.  Boughton  v.  James,  1  Coll.  26. 

Where,  however,  the  surplus  is  not  given  to  the  same  persons,  and 
it  appears  that  the  testator,  from  the  large  payments  directed  to  be 
made  out  of  the  income  of  the  real  and  personal  estates  did  not  an- 
ticipate a  surplus  therefrom,  and  the  real  estate  is  given  subject  to 
the  payments,  the  real  and  personal  estates  will  be  liable  rateably: 
Howard  v.  Dryland,  38  L.  T.  N.  S.  24. 

A  mere  charge  of  funeral  or  testamentary  expenses,  or  of  both,  in 
addition  to  debts  upon  real  estate,  will  not  of  itself  exempt  the  per- 
sonalty: Brydges  v.  Phillips,  6  Ves.  570;  Stephenson  \.  Heathcote,  1 
Eden.  38;  Aldridge  v.  Wallscourt,  1  Ball.  &  B.  312;  Tait  v.  Lord 
Northwick,  4  Ves.  816;  Gray  v.  Mimiethorpe,  3  Ves.  103;  Hartley 
V.  Hurle,  5  Ves.  540;  Rhodes  v.  Rudge,  1  Sim.  79;  M^Cleland  v. 
Shaw,  2  S.  &  L.  538;  Coote  v.  Coote,  3  J.  &  L.  175.  Sed  vide  Bur- 
ton V.  Knowlton,  3  Ves.  107,  and  the  comments  thereon  by  Lord 
Loughborough,  C,  in  Tait  v.  Lord  Northwick,  4  Ves.  823,  and  by 
Lord  Eldon,  C.,  in  Bootle  v.  Slundell,  1  Mer.  229. 

But  where  a  testator  throtvs  upo7i  his  real  estate  all  those  burthens 
which  naturally  fall  upon  the  personal  estate  as  a  primary  fund, 
such  as  funeral  and  testamentary  expenses,  debts,  and  legacies,  a 
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strong,  though  not  absolutely  conclusive  argument  arises,  that  the 
testator  intended  to  give  his  personalty  as  a  specific  legacy,  free  from 
those  charges,  and  that,  consequently,  the  realty  is  the  primary  fund 
for  their  payment:  Tower  v.  Lord  Rous,  18  Ves.  139;  Bootle  v.  Blun- 
dell,  1  Mer.  238;  Plenty  v.  West,  IG  Beav.  173. 

And,  jn  some  cases,  the  distinction  between  a  mere  residuary  be- 
quest, and  a  gift  of  all  the  personal  estate,  has  been  considered  im- 
portant: Tower  v.  Lord  Rous,  18  Ves.  138;  Bootle  v.  Blundell,  1  Mer. 
228. 

And,  accordingly,  in  many  recent  cases,  where  the  personalty  has 
been  bequeathed,  not  as  a  residue,  but  as  a  whole,  and  the  debts  and 
funeral  and  testamentary  expenses  have  been  charged  upon  the  real 
estate,  the  real  estate  has  been  held  the  primary  fund  for  their  pay- 
ment. See  Greene  v.  Greene,  4  Madd.  148;  MicheU  v.  Michell,  5 
Madd.  69;  Driver  v.  Ferrand,  1  Russ.  k  My.  681; 
*  Blount  V.  Hipkins,  7  Sim.  43;  Jones  v.  Bruce,  11  Sim.  221;  [  *  743  ] 
Coote  V.  Coote,  9  Ir.  Eq.  Rep.  197;  3  J.  &  L.  175;  Plenty 
V.  West,  16  Beav.  173;  Newbegin  v.  Bell,  23  Beav.  386;  Lance  v. 
Aglionby,  27  Beav.  65;  Gilbertson  \.  Gilbertson,  34  Beav.  354. 

The  same  principle  applies  to  legacies,  where  the  funeral  and 
testamentary  charges  and  also  legacies  are  in  the  same  way  thrown 
upon  the  real  estate,  for  then  it  will  be  the  primary  fund  for  their 
payment  :  Jones  v.  Bruce,  11  Sim.  221  ;  Coote  v.  Coote,  3  Jo.  & 
Lat.  175;  Lance  y.  Aglionby,  27  Beav.  65;  Gilbertson  v.  Gilbertson, 
34  Beav.  354. 

So  where  the  personal  estate  has  been  bequeathed  in  a  similar 
manner,  and  the  debts,  general  and  testamentary  expenses,  have 
been  thrown  upon  a  particular  real  estate,  devised  upon  trust  for 
their  payment,  such  particular  estate  will  be  the  primary  fund  for 
their  payment;  and  if  other  real  estate  has  been  specifically  bequeath- 
ed, nol  charged  with  debts,  such  last-mentioned  real  estate  and  the 
personal  estate  (being  specifically  bequeathed)  must  contribute 
rateably  towards  the  payment  of  the  debts.  See  Powell  v.  Riley,  12 
L.  R.  Eq.  175. 

The  principal,  however,  of  these  cases  will  not  be  applicable 
where  a  testaii)r  subjects  his  personal  as  well  as  his  real  estate  to 
the  payment  of  his  debts,  funeral  and  testamentary  expenses:  Pater- 
son  V.  Scott,  1  De  G.  Mac.  &  G.  531. 

It  has  been  determined,  that  an  express  charge  of  some  particular 
debts,  as  simple  contract  debts,  or  legacies  on  the  personalty  for 
the  payment  of  which,  without  such  charge,  it  would  be  primarily 
liable,  will  not,  according  to  the  maxim  ^^  expressio  unius  est  ex- 
clusio  alterius,^^  raised  a  presumption  sufficiently  clear  that  it  is  only 
to  be  the  auxiliary  fund  for  payment  of  other  charges  not  expressly 
charged  upon  it,  but  which  are  charged  upon  the  land.  See  Watson 
V.  Brickivood,  9  Ves.  447,  in  which  case  a  testator  devised  his  real 
estate  to  a  trustee  upon  trust  for  his  nephews,  W.  W.  and  R.  B., 
for  life  wilh  remainders  over.     He  then  gave  legacies  to  several 

199 


*  744  DUKE  OF  ANCASTER  V.  MAYER. 

nieces  in  blank,  payable  at  the  end  of  a  year  after  his  death,  by  his 
executor,  and  bequeathed  all  and  singular  his  goods,  chattels,  per- 
sonal estate,  and  effects,  whatsoever  and  wheresoever,  not  therein- 
before disposed  of  unto  his  said  nephew  W.  W.,  his  executors,  ad- 
ministrators, and  assigns,  he  paying  thereout  all  and  singular 
legacies,  and  all  his  funeral  expenses  and  simple  contract  debts.  The 
testator,  then  noticing  that  he  was  indebted,  by  mortgages  and6o?ids, 
for  money  borrowed  to  pay  for  some  of  the  estates  he  had  purchas- 
ed, directed  that  those  debts  should  be  paid  by  the  devisees  in  equal 
proportions;  and,  after  giving  an  annuity  to  a  servant  out 
[*  744]  of  the  real  estate,  he  *  appointed  his  nephew  W.  W.,  his 
executor.  The  will,  it  must  be  observed,  does  not  charge 
the  real  estate  with  any  debts  ;  but  the  testdtor,  by  a  codicil,  ap- 
pointed a  trustee  in  the  place  of  the  one  named  in  the  will,  and 
empowered  the  new  trustee,  "  in  order  to  raise  money  for  the  pay- 
ment of  all  and  singular  his  debts  and  legacies^  to  mortgage,  with 
the  approbation  of  the  taker  for  the  time  being  of  his  estates,  a  com- 
petent part  of  his  said  freehold  estates,  for  so  much  money  as  should 
be  necessary  for  that  purpose;  and  he  directed  his  trustees  for  the 
time  being  to  keep  down  the  interest;"  and  by  another  codicil  he 
appointed  another  trustee,  and  gave  other  legacies.  It  was  con- 
tended, that  the  personal  estate  was  exonerated  from  the  debts  and 
legacies,  or,  at  any  rate,  was  liable  only  to  the  simple  contract  debts. 
Sir  W.  Grant,  M.  R.,  admitting  that  there  was  some  indication  of 
an  intention  to  exonerate  the  personal  estate,  observes:  "But  it  ia 
not  so  conclusive  as  to  come  up  to  the  requisition  of  the  rule  laid 
down  by  Lord  Thurlow,  in  The  Duke  of  Ancaster  v.  Mayer  ( 1  Bro. 
C.  C  4,  454),  that  is,  a  plain  intention.  By  directing  that  the  ex- 
ecutor, to  whom  he  gives  all  his  personal  estate,  shall  pay  thereout 
all  the  legacies,  funeral  expenses,  and  simple  contract  debts,  prima 
facie  there  is  some  appearance  of  an  intention  that  he  does  not 
mean  the  personal  estate  to  be  liable  to  debts  by  specialty.  But 
that  alone,  upon  the  authorities,  is  not  sufficient." 

In  Bootle  v.  Blundell,  1  Mer.  230,  Lord  Eldon,  L.  C,  says,  with 
respect  to  this  case,  that  it.  was  rightly  decided,  taking  the  will  and 
codicil  together.  "But  if,"  said  his  Lordship,  "the  codicil  had  not 
existed,  there  are  circumstances  which  appear  to  me  to  be  such  as 
might  have  given  occasion  to  some  observations  which  do  not  occur 
either  in  the  judgment  or  in  the  argument:  Still,  I  repeat  that  I 
think  that  case  was  rightly  decided."  See,  also,  Brydges  v.  Phillips, 
6  Ves.  567  ;  Davies  v.  Ashford,  15  Sim.  42  ;  but  see  Anderton  v. 
Cooke,  1  Bro.  C.  C.  456,  cited  ;  Williams  v.  Bishop  of  Llandaff,  1 
Cox,  254;  Dawes  v.  Scott,  5  Russ.  32. 

A  bequest  of  all  the  personal  estate  (with  or  without  an  enumera- 
tion of  particulars),  as  distinguished  from  a  mere  general  residuary 
bequest,  will  not,  at  any  rate  where  the  legatee  is  also  appointed  ex 
ecutor,  exonerate  the  personalty  passing  under'  such  bequest, 
although  lands  are  devised  in  trust  to  pay  all  the  testator's  debts. 
200 


DUKE  OP  ANCASTER  V.  MAYER.  *  745 

See  French  v.  Chichester,  2  Vern.  568  ;  1  Bro.  P.  C.  192  ;  Hare- 
wood  V.  Child,  stated  Ca.  t.  Talb.  204;  Haslewood  v.  Pope,  3  P.  Wms. 
324;  Brummel  v.  Protheroe,  3  Ves.  Ill;  Trott  v.  Buchanan,  28  Ch. 
D.  446,  W.  N.,  Jan.  24,  1885,  p.  7;  and  Aldridge  v.  Lord  Wallscourt, 
1  Ball.  &  B.  312,  iu  which  case  all  the  personal  estate  was 
*  given  to  the  executor,  one  of  the  trustees  of  the  real  [  *  745  ] 
estate,  in  trust  for  the  leoratee.  The  cases,  therefore,  of 
Kynaston  v.  Kynaston,  1  Bro.  C.  C.  457,  cited  ;  Holliday  v.  Bow- 
man, 1  Bro.  C.  C.  145,  cited;  Bampjield  v.  Wyndham,  Prec.  Ch. 
101;  cited  in  the  principal  case,  may  be  considered  as  overruled. 

The    inference  against  the  exoneration  of  the    personal   estate, 
.  when  the  legatee  is  also  the  executor,  arises  upon  the  assumption 
that  he  takes  the  personal  estate  in  that  character,  with  all  the  bur- 
thens attached  to  it,  in  a  regular  course  of  administration. 

And  it  has  been  decided  that  the  personalty  will  not  in  similar 
cases  be  exonerated  where  the  legatee  is  not  executor:  Collis  v. 
Robins,  1  De  G.  &  Sm.  131;  Ouseley  v.  Anstruther,  10  Beav.  453. 

And  when  it  is  a  matter  of  doubt,  whether  the  whole  personal 
estate  is  meant  to  be  given  specifically  or  only  as  a  residue,  the 
omission  to  charge  the  funeral  and  testamentary  expenses  on  the 
real  estate,  as  well  as  the  debts,  is  an  argument  which  may  be  relied 
upon  against  the  exemption  of  the  personalty  from  its  primary 
liability:  Collis  v.  Robins,  1  De  G.  &  Sm.  131;  Ouseley  v.  Anstruther, 
10  Beav.  453;  and  see  Tower  v.  Lord  Rous,  18  Ves.  138;  Bootle  v. 
Blundell,  1  Mer.  193;  J  9  Ves.  494. 

But  a  testator  may  by  implication  take  away  the  primary  liability 
of  the  f)ersonal  estate,  if  he  clearly  shows  his  intention  to  place  it 
elsewhere:  thus  in  Webb  v.  Jones  (2  Bro.  C.  C.  60;  1  Cox,  245), 
the  testator  devised  his  real  estate  to  be  sold,  and  the  money  to 
arise  by  the  sale  to  be  applied  to  pay  mortgages  and  all  other  debts, 
the  residue  to  be  added  to  his  personal  estate;  Sir  Lloyd  Kenyon, 
M.  K  ,  held  the  personal  estate  to  be  exonerated,  upon  the  ground, 
it  is  presumed,  that  the  testator  clearly  showed  that  he  did  not  con- 
template the  possibility  of  the  whole  personalty  being  applied  be- 
fore the  realty,  which  it  might  have  been  if  it  was  to  be  applied  in 
its  natural  order:  See,  also,  Shallcross  v.  Wright,  12  -Beav.  505; 
Fisher  v.  Fisher,  2  Kee.  610,  see  vide  Wythe  v.  Henniker,  2  My.  & 
K.  635. 

The  result  is  the  same  when  a  testator  declares  that  he  has  charged 
his  lands  with  the  payment  of  his  debts  in  order  that  the  person- 
alty may  come  clear  to  the  legatee  {March  v.  Fowke,  Ca.  t.  Finch, 
414),  or  where  he  has  directed  the  proceeds  of  his  real  estate  to  be 
applied  "in  part  payment"  of  certain  legacies:  Bunting  y.  Marriott, 
19  Beav.  163. 

Again,  a  particular  estate  may  be  made  a  secondary  fund  in 
exoneration  of  the  personalty.  See  Daices  v.  Scott,  5  Euss.  32: 
there  a  testator  devised  an  estate  at  Charleywood,  and  bequeathed 
certain  specific  chattels,  upon  trust  to  sell,  and  in  the  first  place 
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[*746]  *  to  pay  all  his  just  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  and  after  giving  some  pecuuiary 
legacies,  the  testator  declared  that  the  moneys  to  arise  by  such  e-ale 
as  aforesaid,  should  be  ^'the  fund  primarily  applicable  to  the  dis- 
charge of  his  said  debts,  funeral  and  testamentary  expenses  and 
legacies."  And  in  case  it  should  be  insufficient,  the  testator  by  a 
codicil  charged  his  Highbury  estate  "with  the  payment  of  so  much 
money  as  should  be  requisite  to  make  good  the  deficiency;"  it  was 
held  by  Sir  J.  Leach,  M.  R.,  that  the  personal  estate  was  only  lia- 
ble after  the  two  estates  had  been  exhausted.  "It  is  not  necessary," 
said  his  Honor,  "that  there  should  be  words  expressly  exempting 
the  personal  estate,  if  the  instruments  afiPord  a  clear  intention 
on  the  part  of  the  testator  that  it  should  be  exempted.  The  Char- 
leywood  estate  and  the  articles  to  be  sold  therewith,  are  expressed 
to  be  the  primary  fund,  and  the  plain  intention  of  the  testator  is, 
that  the  Highbury  estate  should  be  the  secondary  fund."  See  also 
Bateman  v.  Earl  of  Roden,  1  Jo.  &  Lat.  365;  Evans  v.  Evans,  17 
Sim.  106;  Bessant  v.  Noble,  26  L.  J.  Ch.  236. 

So  it  may  appear  by  implication  that  it  was  the  intention  of 
the  testator  that  debts  and  ordinary  legacies  should  be  primarily 
thrown  upon  land  and  impure  personalty  so  as  to  leave  the  residue 
clear  for  a  charity.  See  Wills  v.  Bourne,  16  L.  R.  Eq.  487.  The 
testator  first  gave  an  annuity  and  certain  legacies;  then  he  devised 
his  real  estate  upon  trust  for  sale,"  and  directed  the  proceeds  of  the 
sale  to  be  applied  in  payment  of  his  debts — the  annuity  and 
legacies;  and  then  he  bequeathed  his  personal  estate  upon  trust  for 
payment  of  so  much  of  the  debts  and  lege  les  as  the  proceeds  of 
the  real  estate  might  be  insufficient  to  satisfy,  and  as  to  the  residue 
for  charity.  Then  came  a  direction  that  only  such  parts  of  his  es- 
tate should  be  included  in  the  residue  as  might  by  law  be  bequeath- 
ed to  charitable  purposes.  It  was  held  by  Lord  Selborne,  L.  C, 
that  the  testator  having  excluded  impure  personalty  from  the  resi- 
due it  followed  by  necessary  implication  that  the  impure  personalty 
must  be  applied  for  those  purposes  which  were  to  be  satisfied  before 
a  residue  was  arrived  at,  and  that  this  be  applied  in  payment  of  the 
debts  and  legacies,  it  is  presumed  only  in  the  event  of  the  proceeds 
of  the  real  estate  proving  insufficient  for  that  purpose.  See  also 
Miles  V.  Harrison,  9  L.  R.  Ch.  A  pp.  316. 

In  Forrest  v.  Prescott,  10  L.  R.  Eq.  545,  a  testatrix  gave  her  real 

estate  in  trust  for  her  two  daughters,  I.  MacCarty  and  M.  Streffi, 

for  life,  and  afterwards  each  moiety  was  to  go  to  the  sons  of  each 

of  her  daughters  and  their  families:  and  after  giving  var- 

[*  747  ]   ious  *  legacies  she  left  the  residue  of  her  estate  to  her 

granddaughters.     By  a  codicil  the  testatrix  directed  that 

certain  debts  incurred  by  her,   for  her  son-in-law,    J.  MacCarty, 

should  be  exclusively,  and  in  the  first  instance,  borne  by  and  paid 

out  of    the  MacCarty  moiety  of    her  real   estate,   exempting  the 

Streffi  moiety  from  payment  of  such  debts.     It  was  held  by  Sir  R. 
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Malins,  V.-C,  that  the  codicil  amounted  to  an  express  exoneration 
of  the  personal  estate  of  the  testatrix;  and  that  the  moiety  of  her 
real  estate  devised  to  the  MacCarty  family  was  primarily  liable  to 
the  debts.     See  also  Bootle  v.  BlundeU,  fMer.^  193;  19  Ves.  494 

It  seems  where  the  testator  has  exempted  personalty  which  he 
has  bequeathed  from  its  primary  liability  to  debts,  that  the  exemp- 
tion will  not  be  extended  for  the  benefit  of  next  of  kin  who  take  the 
personalty  in  consequence  of  a  lapse.  In  Waring  v.  Ward,  5  Yes. 
675,  Lord  Loughborough,  C,  puts  this  case.  "If  an  estate  be  given 
to  A.,  and  the  personal  estate  to  B.  exempt  from  debts,  that  exempt 
tion  is  to  be  considered  as  intended  only  for  the  benefit  of  B.,  that 
he  shall  not  pay  those  debts  to  which  he  would  be  liable  if  no  such 
provision  had  been  made;  and  it  is  not  a  general  exemption  of  the 
personal  estate.  .  .  Nothing  can  be  more  clear  than  that  where  an 
exemption  is  created  fqr  the  benefit  of  a  particular  person,  not  for 
the  benefit  of  the  estate  generally,  if  that  person  cannot  take  it,  the 
benefit  never  arises."  It  follows,  therefore,  that  on  the  death  of 
B.,  the  next  of  kin  who  took  the  personal  estate  would  take  it  sub- 
ject to  the  payment  of  the  debts.  See  also  Hale  v.  Cox,  3  Bro.  C. 
C.  322;  Hancox  v.  Abbey,  11  Ves.  179;  Noel  v.  Lord  Henley,  7 
Price,  241;  Dacre  v.  Patrickson,  1  Dr.  &  Sm.  186;  Coventry  \.  Cov- 
entry, 2  Dr.  &  Sm.  470. 

If,  however,  the  personalty  exempted  from  the  payment  of  debts, 
has  not  been  bequeathed  to  any  one,  it  is  exempted  for  all  purposes, 
and,  therefore,  for  the  benefit  of  the  next  of  kin.  See  Milnes  v. 
Slater,  8  Ves.  295-305;  Fisher  v.  Fisher,  2  Kee.  610;  Dacre  v. 
Patrickson,  1  Dr.  &  Sm.  186. 

No  inference  of  an  intention  to  exonerate  the  personalty  arises 
from  the  appointment  of  an  executor,  who,  there  being  no  bequest 
of  the  personalty,  was  entitled  to  it  by  such  nomination,  although 
the  debts  and  funeral  expenses  are  thrown  upon  the  land  (Gray  v. 
Minnethorpe,  3  Ves.  103,  104;  nor  where  he  is  a  trustee  of  it  for 
the  next  of  kin  (iWCleland  v.  Shaw,  2  S.  &  L.  538,  5^3);  upon  the 
principle,  that  there  is  no  specific  disposition  of  the  residuary  per- 
sonal estate. 

But  it  is  clear  that  the  executor  may  take  the  personal 
estate,  either  beneficially  or  as  trustee  *for  the  next  of  [  *  748  ^ 
kin,  exonerated  from  the  payment  of  debts  and  legacies, 
if  another  fund  is  provided  for  their  payment,  and  the  personalty 
has,  by  express  words,  been  exempted:  Milnes  v.  Slater,  8  Ves.  305. 

Where  there  is  a  simple  gift  of  an  annuity  or  legacy,  followed  by 
a  charge  thereof  upon  the  real  estate,  the  personal  estate  in  such 
case  is  primarily  liable,  and  the  real  estate  is  only  charged  in  aid  of 
the  personal  estate  (Paget  v.  Huish,  1  Hem.  &  Mill.  663,  668). 
Even  it  seems  where  the  annuity  is  charged  upon  the  land  with 
powers  of  distress  and  entry.  Patching  v.  Barnett,  49  L.  J.  Ch. 
665. 

So  where  there  is  a  general  charge  of  legacies  upon  land,  or 
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a  devise  in  trust  to  pay  legacies  generally,  the  personal  estate 
will  be  the  primary  fund  for  their  payment;  as  if  A.  devised  real 
estate  upon  trust  to  sell  and  pay  legacies,  and  afterwards  gave  B.  a 
legacy  of  1000^.,  A.'s  personal  estate  will  be  the  primary,  his  real 
estate  the  auxiliary  fund  only  for  its  payment:  Kirke  v.  Kirke,  4 
Kuss.  449.  See  also  Roberts  v.  Roberts,  13  Sim.  349;  Davies  v.  Ash- 
ford,  15  Sim.  42;   Ouseley  v.  Anstruther,  10  Beav.  453. 

But  the  will  may  show  an  intention  to  make  legacies  primarily 
payable  out  of  another  fund:  Greaves  v.  Powell,  2  Vern.  248; 
Boughton  v.  Boughton,  1  H.  L.  Cas.  406;  Whieldon  v.  Spode,  15 
Beav.  537;  Lance  v.  Aglionby,  27  Beav.  65. 

Where  there  is  a  trust  to  pay  particular  sums  out  of  real  estate, 
as  if  A.  devise  real  estate  to  B.  upon  trust  to  pay  lOOOZ.  to  C  sucJa 
sura  is  considered  as  part  of  the  real  estate,  and  the  personal  estate 
will  not,  even  upon  a  deficiency  of  thereal  estate  (Hancox  v.  Abbey, 
IX  Ves.  179;  Gittins  v.  Steele,  1  Swanst.  24;  Lamphier  v.  Despard, 
2D.  &  W.  59;  1  C.  &  L.  200;  Dickin  v.  Edwards,  4  Hare,  ^73; 
Bateman  v.  Lord  Roden,  7  Ir.  Eq.  Rep.  240,  1  J.  &  L.  368;  Jones 
V.  Bruce,  11  Sim.  221;  Ashby  v.  Asliby,  1  Coll.  549;  Roberts  y. 
Roberts,  13  Sim.  336;  Evans  v.  Evans,  17  Sim.  102;  Coard  v.  Hoi- 
derness,  22  Beav.  391;  Gordon  v.  Duff,  28  Beav.  519),  or  be  liable 
to  the  payment  of  it  even  though  there  be  a  direction  at  the  end  of 
the  will,  that  the  personal  estate  should  be  applied  in  payment  of 
legacies  in  exoneration  of  the  real  estate  (Spurway  v.  Glynn,  4  Ves. 
483).  So  in  Woodhead  v.  Turner.  4  De  G.  &  Sm.  429,  it  was  held, 
upon  the  language  of  the  will,  that  an  annuity  was  primarily  pay- 
able out  of  specifically  devised  real  estates.  And  see  Ion  v.  Ash- 
ton,  28  Beav.  379;  Dau7it  v.  Daunt,  13  Ir.  Ch.  Rep.  175;  Allan  v. 
Gott,  7  L.  R.  Ch.  App.  439;  Weldon  v.  Bradshaw,  7  I.  R.  Eq.  168; 
Sinnett  v.  Herbert,  12  L.  R.  Eq.  201. 

Moreover  should  the  testator  sell  the  estate  out  of  which 
[  *  749  ]  a  sum  *is  to  be  paid,  the  legacy  will  be  adeemed:     New- 
bold  V.  Roadnight,  1  Russ.  &  My.  667. 

Where,  however,  the  legacy  appears  to  be  a  demonstrative  legacy, 
there  the  fund  pointed  out  for  its  payment,  whether  real  or  personal, 
is  primarily  liable,  but  upon  its  failure  the  demonstrative  legacy 
will  be  payable  out  of  the  general  assets.  Savile  v.  Blackett,  1  P. 
Wms.  778;  Attorney -General  v.  Parkin,  Amb.  566;  Cartwright  v. 
Cartivright,  cited  2  Bro.  C.  C.  114;  Roberts  v.  Pocock,  4  Ves.  150; 
M'Cleland  v.  Shaw,  2  S.  &  L.  538;  Smith  v.  Fitzgerald,  3  V.  &  B. 
2;  Walker  v.  Laxton,  1  Y.  &  J.  557;  Mann  v.  Copland,  2  Madd. 
232;  Fowler  v.  Willoughby,  2  S.  &  S.  354;  Willox  v.  Rhodes,  2  Russ. 
452;  Sidebothom  y.  Watson,  11  Hare,  170;  Colville  v.  Middleton,  3 
Beav.  570;  Fream  v.  Dowling,  20  Beav.  624;  4  L.  R.  Eq.  145  n.; 
Williams  v.  Hughes,  24  Beav.  474;  Paget  v.  Huish,  1  H.  &  M.  663; 
and  see  note  to  Ashburner  v.  Macguii^e,  vol.  ii.  post. 

But  it  appears  that  a  devise  of  real  estate,  upon  trust  to  raise  a 
certain  sum  for  payment  of  debts  ( Clutterbuck  v.  Clutterbuck,  1  My. 
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&  K.  15),  or  to  pay  a  particular  debt  to  which  the  personal  estate 
is  also  liable,  will  render  the  real  estate  the  primary  fund  for  the 
payment  of  such  sums:  Hancox  v.  Abbey,  11  Ves.  179;  Welby  v. 
RockUffe,  1  Kuss.  &  My.  571;  Evans  v.  Cockeram,  1  Coll.  428; 
Bateman  v.  Earl  of  Roden,  1  J.  &  L.  356;  Coote  v.  Coote,  3  J.  &  L. 
178.  Sed  vide  Noel  v.  Lord  Henley,  7  Price,  241;  S.  C,  Dan.  211. 
There  Richards,  C.  B.,  observed,  "That  he  could  not  make  any  dis- 
tinction between  a  direction  that  real  estate  should  be  chargeable 
with  a  particular  debt  of  20,000Z.,  and  a  devise  of  real  estate  subject 
to  all  the  testator's  debts;  for  the  20,000/.  was  only  part  o'f  those 
debts."  See,  however,  the  remarks  on  this  case  in  Lord  St.  Leon- 
ards' work  on  the  Law  of  Property,  p.  363. 

But  it  would  seem  from  some  cases  that  the  charge  of  a  debt  on 
real  estate  not  being  already  a  charge  thereon,  will  not  afPect  the 
primary  liability  of  the  personal  estate  (Quennell  v.  Turner,  13 
Beav.  240;  Noel  v.  Lord  Henley,  7  Pri.  241;  Dan.  211;  Bickham  v. 
Crutwell,  3  M.  <fe  C.  763),  unless  where  the  testator  has  likewise 
imposed  the  payment  of  the  debt  as  a  personal  obligation  on  the 
devisee:  Welby  v.  Rockliffe,  1  Russ.  &  My.  571,  and  see  Clutterbuck 
v.  Clutterbuck,  I  My.  &  K.  15. 

Where  a  debt  is  already  a  charge  upon  real  estate  by  way  of 
mortgage,  a  devise  of  such  estate  in  trust  for  sale  and  payment  of 
the  mortgage  debt,  or  a  declaration  that  the  mortgage  debt  is  to  be 
a  charge  on  the  real  estate  must  mean  that  it  is  to  be  a  primary 
charge  on  the  real  estate,  for  inasmuch  as  it  was  already  a  charge 
upon  the  real  estate,  the  words  would  have  no  meaning: 
Hancox  *  v.  Abbey,  11  Ves.  179;  Evans  v.  Cockeram,  1  [*750] 
Coll.  428.  But,  as  we  shall  hereafter  see,  such  charge  after 
the  passing  of  Locke-King's  Act  (17  &  18  Vict.  c.  113),  is  un- 
necessary. 

Where  a  specific  personal  fund  is  subjected  to  charges  (which 
otherwise  would  fall  upon  the  general  personal  estate),  as  debts, 
legacies,  funeral  and  testamentary  expenses,  such  specific  fund  will 
not  be  the  auxiliary,  but  the  primary  source  for  their  payment. 
See  Browne  v.  Groombridge,  4  Madd.  495;  Choat  v.  Yeates,  1  J.  & 
W.  102;  and  see  Phillips  v.  Eastwood,  1  L.  &  G.  t.  Sugd.  294; 
Evans  v.  Evans,  17  Sim.  106;  Webb  v.  De  Beauvoisin,  31  Beav. 
573;  Gilbertson  v.  Gilbertson,  34  Beav.  354:  Coventry  v.  Coventry, 
2  Drew.  &  Sm.  470. 

Where,  however,  the  residue  is  undisposed  of  it  will  be  primarily 
liable.  Thus  in  Hewett  v.  Snare  (1  De  G.  &  Sm.  333),  where  a 
testator  had  bequeathed  specific  chattels  to  his  widow,  charged 
with  payment  of  a  pecuniary  legacy  and  of  all  his  just  debts  and 
funeral"  and  testamentary  expenses,  and  bequeathed  other  specific 
and  pecuniary  legacies,  but  made  no  residuary  bequest,  it  was  argued 
that,  if  it  could  be  construed  as  a  charge,  only  in  the  event  of  the 
general  residue  being  insufficient,  the  words  would  be  inoperative: 
and  Choat  v.  Yeates  (1  J.  &  W.  102)  and  Browne  v.  Groombridge 
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(4  Madd.  495)  were  cited.  Sir  J.  L.  Knight  Bruce,  V.-C,  said, 
that  "  in  both  those  cases  there  was  a  residuary  bequest.  In  the 
case  then  before  the  Court,  the  words  of  the  will  would  not  be  in- 
operative if  they  were  construedascharging  the  property  bequeath- 
ed to  his  widow  in  preference  to  other  specific  legacies,  but  not  in 
preference  to  undisposed  of  residue."  And  his  Honor  was  of 
opinion  that  there  was  not  a  sufficient  indication  of  an  intention  to 
exonerate  the  residuary  estate.  See  also  Holford  v.  Wood,  4  Ves. 
76;  Newhegin  v.  Bell,  23  Beav.  386;  Corbet  v.  Corbet,  8 1.  R.  Eq.  407. 

Although  the  payment  of  debts  is  thrown  by  a  testator  upon  a 
particular  fund,  and  he  devises  or  bequeaths  other  property  dis- 
charged from  such  debts,  if  the  particular  fund  should  prove  in- 
sufficient for  payment  of  debts,  the  other  property  will  be  applicable 
for  that  purpose  in  the  usual  order.  See  Lord  Brooke  v.  Earl  of 
Warwick,  1  H.  &  T.  .142;  there  a  testator  devised  an  estate  (which 
he  had  mortgaged),  and  bequeathed  specific  personal  property,  and 
his  residuary  personal  estate,  to  different  persons,  freed  and  dis- 
charged from  his  debts,  &c.,  and  he  devised  real  estate  to  trustees, 
upon  trust  to  sell  and  pay  his  debts.  The  estate  devised  for  pay- 
ment of  debts  was  insufficient  for  that  purpose.  It  was  held  by 
Lord  Cotte7iham.  C,  affirming. the  decision  of  Sir  J.  L. 
[  *  751  ]  Knight  Bruce,  *  V.-C.  (reported  2  De  G,  &  Sm.  425),  that 
the  residue  was  primarily  liable,  and  that  the  devisees  of 
the  mortgaged  estates  were  entitled  to  exoneration  thereout.  "The 
only  way,"  said  his  Lordship,  "  in  which  this  case  was  attempted 
to  be  argued  was  this;  that  the  gift  of  the  residue  was  a  specific 
gift.  This  is  founded  on  the  supposition  that  the  testator  has  dis- 
posed of  it  as  a  particular  fund.  There  may  be  many  cases  where 
residuary  clauses  must  be  considered,  not  as  general  dispositions 
of  the  residue,  but  as  dispositions  of  the  residue  of  a  particular 
fund;  and  such  gifts  would  be  equally  specific  with  gifts  of  other 
parts  of  the  fund.  In  an  ordinary  gift  of  the  residue,  part  to  A. 
and  part  to  B.,  and  the  residue  to  C,  C.  is  as  much  a  specifie  lega- 
tee as  either  the  former  legatees  A.  or  B.  But  this  is  a  general 
gift  of  the  residuary  estate.  What,  then,  is  a  residuary  estate  ?  That 
which  remains  after  payment  of  the  debts.  The  testator  gives  it 
discharged  from  his  debts;  but  he  cannot  do  that,  unless  he  pro- 
vides for  the  payment  of  them  by  other  means.  Therefore,  if  he 
has  expressed  an  intention  of  doing  what  he  is  incapable  of  effecting, 
it  must  fail. 

Upon  the  same  principle  where  a  testator  expressly  exempts  his 
personal  estate  from  payment  of  his  debts,  estates  specifically  de- 
vised not  charged  with  payment  of  his  debts  will  be  applicable 
after  real  estates  devised  upon  trust  for  their  payment,  and  before 
resort  can  be  had  to  the  personal  estate  ;  Morroiv  v.  Bush,  1  Cox, 
185  ;  Young  v.  Young,  26  Beav.  522. 

Where  real  property  given  expressly  charged  with  payment  of 
debts,  funeral  and  testamentary  expenses,  proved  to  be  insuffici^^nt, 
206 


DUKE  OF  ANCASTER  V.  MAYER.  *  752 

and  the  personal  estate  being  given  specifically,  was  exempt  from  its 
primary  liability  to  such  charges,  it  was  held  that  they  must  be 
borne  pari  passu  by  such  personal  estate  and  other  real  estate  spe- 
cifically devised  :  Powell  v.  Riley,  12  L.  R.  Eq.  175. 

II.  When  mortgaged  estates  are  entitled  tope  exonerated  from  pay- 
ment of  mortgage  debts.] — The  law  upon  this  subject  has  been  ma- 
terially altered  by  Locke  King's  Act  (17  &  18  Vict.  c.  113)  amended 
by  30  &  31  Vict.  c.  09,  which,  however,  only  affects  the  rights  of 
those  claiming  under  a  person  dying  after  the  31st  of  December, 
1851,  and  amended  also  by  40  &  41  Vict.  c.  34,  coming  into  effect 
as  to  any  testator  or  intestate  dying  after  the  31st  Dec,  1877.  It 
is  proposed,  therefore,  to  consider,  1st,  the  law  as  applicable  to 
cases  not  coming  within  those  Acts  ;  and  2ndly,  to  notice  the  Acts 
and  the  alterations  which  are  thereby  effected. 

1.  As  to  cases  not  coming  within  the  operation  of  Locke 
King^s  and  *  other  Acts.] — It  is  clear  in  accordance  with  [  *  752  ] 
the  general  rule,  by  which  the  personal  estate  is  the  pri- 
mary fund  for  payment  of  debts,  unless  by  express  words  or  mani- 
fest intent  it  is  exempted,  that  the  personal  estate  is  the  primary 
fund  for  payment  of  a  mortgage  debt  contracted  by  a  deceased  per- 
son himself;  and,  whether  the  estate  descends  or  is  devised,  the  heir- 
at-law  in  the  one  case,  and  the  devisee  in  the  other,  is/entitled  to 
have  the  land  exonerated  from  the  mortgage  debt  by  the  primary 
application  of  the  general  personal  assets,  so  far  as  they  will  ex- 
tend, unless,  in  the  case  of  a  devise,  it  appears  from  the  will  to  have 
been  the  testator's  intent  that  the  land  should  be  taken  cum  onere. 
See  Davies  v.  Bush,  4  Bligh.  N.  S.  305,  and  note ;  see  also  Pockley 
v.  Pockley,  1  Vern.  30  ;  Bartholomew  v.  May,  1  Atk.  ■d-87 ;  Belvedere 
v.  Rochfort,  5  Bro.  P.  L.  299. 

Although,  as  before  observed,  a  devise  or  charge  for  payment  of 
debts  .generally,  will  not  render  the  real  estate  primarily  liable,  it 
seems  that  a  devise  of  land  in  mortgage,  charged  with,  or  in  trust  to 
sell  for,  payment  of  the  mortgage  debt,  although  it  be  the  testator's 
own  debt,  will  show  his  intention  to  exonerate  the  personalty,  and 
render  the  mortgaged  estate  primarily  liable  :  Evans  v.  Cockeram, 
2  Coll.  428;  HancoxY.  Abbey,  11  Ves.  179;  but  see  Wythe  v.  Hen- 
niker,  2  My.  &  K.  035.  So  where  there  is  a  devise  to  a  person  of 
an  estate  "he  paying  the  mortgage  thereon  :  "  Lockhart  v.  Hardy, 
9  Beav.  379.  Sed  vide  Mead  v.  Hide,  2  Vern.  120;  Bridgeman  v. 
Dove,  3  Atk.  201;  Hatch  v.  Skelton,  20  Beav.  453. 

But  a  devise  subject  to  the  mortgage  or  incumbrance  thereon,  is 
not  considered  indicative  of  an  intention  to  render  the  real  estate 
primarily  liable,  but  merely  descriptive  of  the  state  of  the  property; 
it  will  not,  therefore,  exonerate  the  personal  estate  :  Serle  v.  St. 
Eloy,  2  P.  Wms.  380  ;  Astley  v.  The  Earl  of  Tankerille,  3  Bro.  C. 
C.  545;  S.   a,  1  Cox,  82;  Milnes  v.  Slater,  8  Ves.  300  ;  Bootle  v. 
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Blundell,  1  Mer.  227;  Noel  v.  Lord  Henley,  Dan.  336.  See  also 
'[Vythe  V.  Henniker,  2  My.  &  K.  635;  Bickham  v.  Cruttwell,  3  My.  & 
Cr.  763;  Townshend  v.  Mostyn,  26  Beav.  72,  76;  Newhouse  v  Smith, 
2  Sm.  &  Giff.  344. 

Even  where  a  devisor  having  two  estates  subject  to  one  mortgage, 
devised  one  estate  to  A.,  subject  to  the  payment  of  one  part  of  the 
debt,  and  devised  the  other  estate  to  B.,  subject  to  the  payment  of 
the  residue  of  the  debt,  it  was  held  that  no  implication  thereby  arose 
that  the  devisees  were  to  take  the  estates  respectively  cum  onere, 
but  that  the  devisor  had  simply  determined  the  proportions  in  which 
the  estates  were  between  themselves  to  bear  the  charge.     Goodwin 

V.  Lee,  1  K.  <fe  J.  377. 
[  *  753  ]  In  the  principal  case,  indeed,  *  Lord  Thurlow  says,  that 
as  the  testator  had  positively  given  the  leasehold  estate 
subject  to  the  debt  thereon,  if  another  estate  had  been  appropriated 
to  payment  of  his  debts,  and  it  had  been  his  debt  upon  the  estate, 
he  should  have  concurred  with  the  Lords  Commissioners  in  think- 
ing the  debt  a  primary  charge  on  the  estate.  But  Lord  Eldon  has 
observed,  in  Bootle  v.  Blundell,  1  Mer.  227,  with  reference  to  the  re- 
mark of  Lord  Thurloiv,  that  "  if,  in  The  Duke  of  Ancaster  v.  Mayer, 
the  mortgage  debt  of  650UZ.  upon  the  leasehold  estate  devised  to 
the  testator's  brother,  had  been  a  debt  of  the  testator's  own,  it 
seems  to  be  very  certain  from  Serle  v.  St.  Eloy,  2  P.  AVms.  386, 
and  other  »cases,  that  his  giving  the  leasehold  estate  subject  to  the 
mortgage  would  not  have  constituted  it  the  primary  fund  for  pay- 
ment of  that  debt."  See,  also,  Galtoyi  v.  Hancock,  2  Atk.  437; 
Astley  V.  Tanker ville,  3  Bro.  C.  C.  545;  1  Cox,  82;  Bickham  v. 
Cruttwell,  3  My.  &  Cr.  763;  Townshend  v.  Lord  Mostyn,  26  Beav.  72. 

A  vendor's  lien  is  such  a  personal  debt  due  from  the  purchaser, 
as  would  (prior  to  recent  legislation,  see  ]3ost  765)  entitle  his  heir 
or  devisee  to  have  the  estate  upon  which  it  is  a  charge  exonerated 
by  the  primary  application  of  the  purchaser's  general  personal 
estate.  So,  if  a  person  bought  an  estate,  and  thereby  contracted  a 
debt  with  the  vendor,  and,  for  the  purpose  of  securing  it,  gave  a 
charge  on  the  estate,  and  entered  into  a  covenant  to  pay  it,  it  would 
be  the  personal  debt  of  the  purchaser,  and  his  personal  estate  would 
be  primarily  liable  to  pay  it.  And  it  would  make  no  difference 
whether  the  purchase-money  was  to  be  paid  in  a  gross  sum  or  from 
time  to  time,  by  way  of  annuity  for  life;  it  was  equally  a  debt  and 
charge  upon  the  personal  estate,  and  in  either  case  the  personal 
estate  was  the  primary  fund  to  pay  it:  Yonge  v.  Furse,  20  Beav. 
380,  383. 

Upon  the  same  principle  the  legatee  of  a  specific  chattel  is  en- 
titled to  have  it  exonerated  from  a  charge  created  thereon  by  the 
testator:  Knight  v.  Davis,  3  My.  &  K.  358.  [If  a  testator  gives  a 
number  of  legacies,  and  blends  both  his  real  and  personal  estate 
into  one  fund,  for  the  payment  of  his  debts  and  the  legacies,  and 
devises  the  residue,  the  legacies  are  charged  upon  the  real  estate 
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if  the  personal  estate  is  insufficient  to  pay  both  the  debts  and  the 
legacies:  Carters.  Balfour,  ID  Ala.  815;  Gallagher's  Appeal,  48  Pa. 
St.  121 :  Buckley  v.  Buckley,  11  Barb.  43;  Van  Winkle  v.  Van  Houten, 
2  Green,  Ch.  172.] 

What  charges  not  within  the  rule  being  primarily  payable  out  of 
the  land.] — Where  there  has  been  no  benefit  from  a  charge  to  the 
personalty  of  a  party  creating  it,  the  case  will  not  fall  within  the 
general  rule.  Thus,  where  the  money  due  upon  mortgage  is  a  mere 
charge,  in  order  to  secure  a  portion  or  jointure,  although  accom- 
panied by  a  covenant  to  pay  on  the  part  of  the  owner  of  the  estate, 
it  will  be  held  to  be  a  debt  to  which  the  estate  charged,  and  not  the 
personal  estate,  will  be  primarily  liable  {Coventry  v.  Coventry^  2  P. 
Wms.  222,  1  Stra.  596;  Edwards  v.  Freeman,  2  P.  Wms. 
437;  Lanoy  v.  The  Duke  of  Athol,  *  2  Atk.  444;  Lechmere  [  *754  ] 
V.  Charlton,  15  Ves.  193;  Graves  v.  Hicks,  6  Sim.  398; 
Loosemore  v.  Knapman,  Kay,  123;  see  the  remarks  of  Jx)rd  Truro, 
G.,  in  Hickling  v.  Boyer,  3  Mac.  &  G.  042,  943;  and  see  and  con- 
sider Reeve  v.  Reeve,  3  De  G.  &  Sm.  714;  Evans  v.  Wyatt,  31  Beav. 
217);  but  when  a  provision  under  a  marriage  settlement  is  first  se- 
cured by  a  covenant  creating  a  debt,  to  which  the  covenant  for  se- 
curing the  charge  upon  tbe  estate  is  clearly  auxiliary,  the  personal 
estate  will  be  primarily  liable:  Field  v.  Moore,  7  De  G.  Mac.  &  G. 
691. 

But  even  where  the  personal  estate  has  received  a  benefit,  the 
real  estate  will  be  primarily  liable  where  a  tenant  for  life,  even  al- 
though he  has  an  absolute  power  of  appointment  over  the  whole 
estate,  raises  a  sum  of  money  under  the  power  for  his  own  use,  and 
covenants  to  pay  it:  for  the  inference  in  such  a  case  is,  that  ho  in- 
tended the  real  estate,  which  was  not  absolutely  his  own.  should  pay 
the  debt  in  preference  to  his  own  propertv :  Jenkinson  v.  Harcourt, 
Kay,  688,  700;  and  see  Dolphin  v.  Aylward,  15  Ir.  Ch.  Rep.  583; 
Ex  parte  Digby,  Jac.  235;  Redington  v.  Redington,  1  Ball  &  B.  131. 

But  the  doctrine  of  exoneration  was  not  held  applicable  in  the 
case  of  a  loan  on  South  Sea  Stocks,  "  because  it  had  always  been 
taken,  that  the  company  gave  credit  to  the  stock  only  that  was 
pledged,  and  took  no  notice  of,  nor  made  the  least  inquiry  after,  the 
ability  or  circumstances  of  the  borrower,  but  depended  entirely  upon 
the  stock: "  King  v.  King,  3  P.  Wms.  361,  per  Talbot,  L.  C. 

Where,  moreover,  the  mortgage  debt  is  not  the  personal  debt  of 
the  devisor  or  ancestor,  but  of  a  previous  owner  of  the  mortgaged 
estate,  the  mortgfaged  estate  is  the  primary,  and  the  personal  estate 
merely  the  auxiliary  and  collateral  fund  for  its  payment;  and  con- 
sequently the  heir-at-law  or  devisee  will  take  such  estate  cum  onere, 
unless  the  mortgage  debt  has  been  adopted  by  the  devisor  or  ancestor 
as  his  own,  in  which  case  the  rule,  that  the  personal  estate  is  the 
primary  fund  for  its  payment  applies:  Scott  v.  Beecher,  5  Madd.  96; 
Earl  of  Ilchester  v.  Earl  of  Carnarvon,  1  Beav.  209 ;  and  see  Earl 
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of  Clarendon  v.  Barham,  1  Y.  &  C.  C.  C.  688;  Swainson  v.  Swain- 
son,  6  De  G.  Mac.  &  G.  648. 

Where,  moreover,  a  person  has  mortgaged  his  estate  to  secure  the 
debt  of  another,  as  he  stands  merely  in  the  position  of  a  surety,  he 
will  be  entitled  to  have  the  estate  exonerated  by  the  principal  debtor: 
Lee  V.  Rook,  Mos.  318;  Evelyn  v.  Evelyn,  2  P.  Wms.  659;  Peirs  v. 
Peirs,  1  Ves.  521. 

With  regard  to  a  wife's  right  to  the  exoneration  of  her  estate  by 

her  husband  when  she  has  joined  him  in  mortgaging  it  to 
[  *  755  ]  secure  an  advance  to  him  for  his  *  benefit,  see  Huntington 

V.  Huntington,  and  note,  vol.  ii.,  post. 

What  acts  do  not  amount  to  an  adoption  of  a  mortgage  debt  by  the 
oumerof  the  estate.] — There  is  considerable  difficulty  in  ascertain- 
ing what  acts  amount  to  an  adoptiop  of  the  debt.  The  following 
acts  have  been  held  not  to  be  sufficient: — If  the  heir  or  devisee, 
upon  a  transfer  of  the  mortgage,  enters  into  a  personal  covenant 
with,  or  executes  a  bond  to,  the  new  mortgagee  for  the  payment  of 
the  mortgage  debt,  if  he  does  it  only  for  that  purpose,  it  has  been 
frequently  determined  not  to  make  it  the  personal  debt  of  the  party 
whose  original  debt  it  was  not  (Bagot  v.  Oughton,  1  P.  AVms.  347; 
Evelyn  v.  Evelyn,  2  P.  Wms.  664;  see  Cox's  note  Leman  v.  Newn- 
ham,  1  Ves.  51;  Lacam  v.  Mertins,  1  Ves.  312;  Robinson  v.  Gee,  1 
Ves.  251;  The  Earl  of  Ilchester  v.  The  Earl  of  Carnarvon,  1  Beav. 
209;  Hedges  v.  Hedges,  5  De  G.  ife  Sm.  330;  and  see  and  consider 
Barham  v.  Earl  of  Thanet,  3  My.  &  K.  607 ;  Bruce  v.  Morice,  2  De 
G.  &  Sm.  389;  Billinghurst  v.  Walker,  2  Bro.  C.  C.  604;  Shafto  v. 
Shafto,  1  Cox,  207;  Waring  v.  Wa7'd,  7  Ves.  332); — nor  if,  as  in 
the  principal  case,  he  obtains  a  small  further  advance,  and  gives  an 
additional  real  security  for  the  whole  sum  due; — nor  where  the  con- 
veyance or  transfer  is  freed  from  the  old  and  made  subject  to  a  new 
proviso  for  redemption,  nor  where  the  heir  or  devisee  enters  into  a 
covenant  to  pay  a  higher  rate  of  interest  (Shafto  v.  Shafto,  2  P. 
Wms.  664,  n. ;  1  Cox,  207 ;  sed  vide  Woods  v.  Huntingford,  3  Ves. 
128;  Lushington  v.  Sewell,  1  Sim.  435); — nor  where  an  additional 
advance  is  obtained  to  pay  off  arrears  of  interest  on  a  mortgage  and 
the  simple  contract  debts  of  the  person  from  whom  he  takes  the 
estate:  Earl  of  Tankerville  v.  Fawcett,  1  Cox,  237. 

A  mortgage,  moreover,  by  the  heir  or  devisee  of  lands,  devised  or 
descended,  subject  to  payment  of  the  debts  or  legacies  of  the  ances- 
tor or  devisor,  in  order  to  secure  their  debts  or  legacies,  will  not  bo 
considered  as  the  debt  of  the  heir  or  devisee:  Perkyns  v.  Baynton,  2 
P.  Wms.  665,  Cox's  note;  Basset  v.  Percival,  1  Cox,  268;  Noel  v. 
Lord  Henly,  7  Price,  241;  S.  C,  Dan.  211;  Hamilton  v.  Worley,  2 
Ves.  Jun.  62;  Earl  of  Tankerville  v.  Fawcett,  1  Cox,  237;  2  Bro.  C. 
CJ.  57;  sed  vide  Bagot  v.  Bagot,  34  Beav.  134;  10  Jur.  N.  S.  1169. 

Nor  will  a  charge  by  an  heir  or  devisee  of  his  estate  with  pay- 
ment of  his  debts  be  considered  as  an  adoption  of  the  mortgage 
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debt  of  his  ancestor  or  the  devisor  from  •whom  he  took  the  estate: 
Laivson  v.  Lawson^  3  Bro.  P.  C.  Toml.  Ed.  424;  Hamilton  v.  Wor- 
ley,  2  Ves.  jun.  62,  4  Bro.  C.  C.  199;  Laivson  v.  Hudson,  1  Bro.  C. 
C.  58. 

*  Where  apwrc/ia.ser  buys  subject  to  a  mortgage,  and  has  [  *  756  ] 
no  connection,  or  contract,  or  communication  with  the 
mortgagee,  and  does  no  other  act  to  show  an  intention  to  transfer 
the  debt  from  the  estate  to  himself,  as  between  his  heir  and  his  ex- 
ecutor, but  merely  that  which  he  must  do  if  he  pays  a  less  price 
for  it  in  consequence  of  that  mortgage — that  is,  indemnifies  the 
vendor  against  it — he  does  not,  by  that  act,  take  the  debt  upon  him- 
self personally  {Woods  v.  Huntingford,  3  Ves.  132;  per  Sir  R.  P. 
Arden,  M.  R. ;  Lushington  v.  Sewell,  1  Sim.  435);  and  although  he 
agrees  or  covenants  with  the  vendor  to  pay  the  mortgage  debt,  he 
does  not  thereby  make  it  his  own  debt,  but  it  remains  a  charge  upon 
the  Qstate,  or  rather  a  debt  of  his  in  respect  of  the  estate  only: 
Tweddell  v.  Tweddell,  2  Bro.  C.  G.  101,  152;  Butler  y.  Butler,  bYes. 
534;  Waring  v.  Ward,  1  Ves.  332:  Barry  v.  Harding,  1  J.  &  L. 
475;  Barham  v.  The  Earl  of  Thanety  SM.y.  &K.  607;  sedvide  Par- 
sons V.  Freeman,  2  P.  Wms.  664,  Cox's  note.  [The  heir  to  whom 
mortgaged  property  has  descended  has  a  right  to  call  upon  the  ex- 
ecutor to  apply  the  personal  assets  to  the  discharge  of  the  mortgage: 
Leavitt  v.  Wooster,  14  N.  H.  551;  Hewes  v.  Dehon,  3  Gray,  206; 
Danbridge  v.  Minge,  4  Rand.  397;  Clingfetter  t'.  Ayers,  16  111  329; 
Kelsey  v.  Western,  2  Comstock,  500;  Holman's  Appeal,  12  Harris 
(Pa. ),  174.  But  if  the  testator  purchases  land  subject  to  a  mortgage 
his  personal  estate  is  not  bound  to  discharge  that  mortgage  unless 
an  intention  to  that  effect  can  be  gathered  from  his  will:  Cumber- 
land V.  Codrington,  2  Johns.  Ch.  229;  Andrews  v.  Bishop,  5  Allen, 
490;  Hewes  v.  Delon,  3  Gray,  206.] 

And  the  result  is  the  same  where  two  persons  who  buy  an  es- 
tate, subject  to  a  mortgage  by  the  former  owners,  take  upon  them- 
selves different  mortgages,  and  covenant  with  each  other  for  pay- 
ment of  them,  for  the  covenants  are  not  supposed  to  be  entered 
into  to  render  the  mortgage  debts  the  personal  debts  of  the  pur- 
chasers, but  diverso  intuito  the  debt  being  apportioned  on  each  part 
each  purchaser  is  supposed  to  covenant  to  pay  his  proportion,  or  to 
indemnify  the  purchaser  of  the  other  part  of  the  estate:  Forrester 
V.  Lord  Leigh,  Amb.  173.  And  a  neiv proviso  for  redemption,  where 
the  equity  for  redemption  has  been  divided  among  several  persons, 
providing  for  reconveyance  to  each  person  of  his  own  share,  will 
not  throw  the  debt  upon  such  persons  personally,  inasmuch  as  it 
only  expresses  what  the  law  would  do  by  implication:  Hedges  v. 
Hedges,  5  De  G.  &  S.  330. 

What  acts  amount  to  an  adoption  of  a  mortgage  debt  by  the  owner 
of  the  estate  ] — The  following  acts  have  been  held  to  amount  to 
an  adoption  of  the  debt: — W^here  the  owner  of  property  adds  mort- 
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gages  of  his  own  to  other  mortgages  created  by  his  ancestor,  and 
unites  them  together,  and  makes  himself  personally  liable  for  the 
payment  of  the  aggregate  sum,  the  whole  mortgage  debt  then  be- 
comes his  debt:  Woods  v.  Huntingford,  3  Ves.  128;  Lushington  v. 
Sewell,  1  Sim.  435;  Toivnshend  v.  Mostyn,  26  Beav.  72,  76:  and  see 
Bagot  V.  Bagot,  34  Beav.  134;  10  Jur.  (N.  S.)  1169;  13  W.  K.  (M. 
K)  169. 

Where  the  purchaser  of  the  equity  of  redemption  enters 
[  *  757  ]  into  a  covenant  with  the  mortgagee  to  *  pay  him  the  mort- 
gage debt,  and  there  is  a  new  proviso  for  redemption 
on  payment,  he  will  be  consdered  to  have  adopted  the  debt  as  his 
own:  Earl  of  Oxford  v.  Lady  Rodney,  14  Yes.  417;  Woods  v.  Hunt- 
ingford, 3  Ves.  128;  Barry  v.  Harding,  1  J.  &  L.  485,  486. 

But  although  the  mere  purchase  of  an  estate  subject  to  charges 
as  an  equity  of  redemption,  does  not  make  the  personal  estate  of  the 
purchaser  liable  to  the  charge,  if  the  charge  is  part  of  the  price,  ^len 
the  personal  estate  is  liable:  per  Lord  Thurlow,  C,  in  Billinghurst 
V.  Walker,  2  Bro.  C.  C.  608,  recognizing  the  doctrine  laid  down  in 
Cope  V.  Cope,  Salk.  449;  and  Belvidere  v.  Lord  Roch fort,  Wallis  Eep. 
by  Lyne,  45;  5  Bro.  P.  C.  299,  Toml.  Ed.  Sed  vide  Tweddell  v. 
Tweddell,  2  Bro.  C.  C.  107,  where  Lord  Thurlow  disapproves  of  that 
case.  See  also  Woods  v.  Lord  Huntingford,  3  Ves.  131.  And  see 
and  consider  Waring  v.  Ward,  7  Ves.  337;  Barry  v.  Harding,  1  J. 
&  L.  475. 

Where  a  person  has  raised  money  by  mortgage  of  an  estate  which 
he  afterwards  aliens  or  settles  upon  volunteers,  and  more  especially 
if  he  does  so  expressly  subject  to  the  mortgage,  the  natural  inference 
from  such  a  transaction,  unless  there  be  something  in  the  instrument 
to  indicate  a  contrary  intention,  is  that  the  alienor  or  settlor  did  not 
mean  to  pay  the  debt  out  of  his  own  personal  estate.  If  the  alien- 
ation is  made  subject  to  the  mortgage  debt,  whether  the  alienee  be 
a  volunteer  or  purchaser,  the  inference  is,  that  though  as  between 
the  real  and  personal  representatives  of  the  mortgagor,  his  real  es- 
tate was  intended  to  be  only  a  collateral  security,  yet  from  the  mo- 
ment of  alienation  he  has  made  that  estate  the  principal  debtor  (Ta??- 
deleur  v.  Vandeleur,  3  C.  &  F.  82;  9  Bligh.  N.  S.  157:  Leicis  v. 
Nangle,  1  Cox,  240;  Ibbetson  v.  Ibbetson,  12  Sim.  206;  Lady  Lang - 
dale  V.  Briggs,  8  De  G.  Mac.  &  G.  39 1 ;  Jenkinson  v.  Harcourt,  Kay, 
688;  Alen  v.  Hogan,  LI.  &  G.  t.  Sudg.  231);  and  if  he  were  to  pay 
off  the  whole  or  any  part  of  the  charge  upon  the  real  estate,  he 
would,  unless  he  showed  that  he  intended  to  make  the  payment  in 
ease  of  the  real  estate,  be  a  creditor  for  the  amount  he  so  paid  off 
{Ex  parte  Digby,  Jac.  235;  Redington  v.  Redington,  1  B.  <&  B.  131; 
Vandeleur  v.  Vandeleur,  3  C.  &  F.  82;  9  Bligh.  N.  S.  157);  but 
where  the  settlement  contains  a  covenant  on  the  part  of  the  settler 
to  pay  the  debt,  that  might  show  his  intention  to  render  his  personal 
estate  primarily  liable.  See  Noel  v.  Noel,  12  Price,  263,  264;  Bar- 
ham  v.  Earl  of  Clarendon,  10  Hare,  126. 
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Where  the  heir  of  the  mortgagor  and  the  mortgagee  joined  in 
conveying  a  part  of  the  property  to  a  fresh  mortgagee,  who 
*advanced  a  sum  to  pay  off  a  part  of  the  first  mortgage,  with  [  *  758  J 
an  entirely  new  equity  of  redemption,  and  an  alteration  of 
the  rate  of  interest,  it  was  held  that  this  amounted  to  an  original 
mortgage,  and  was  not  an  assignment,  and  that  the  personal  assets 
of  the  heir  were  therefore  to  be  first  applied  inpayment  of  the  debt: 
Barham  v.  Earl  of  Thanet,  3  My.  &  K.  607. 

Where,  moreover,  the  devisee  of  an  estate  charged  with  portions 
made  a  settlement  thereof  and  covenanted  not  only  to  pay  the  por- 
tions, but  also  to  convey  the  estate  discharged  of  them,  it  was  held 
that  ho  had  thereby  adopted  the  amount  of  the  portions  as  a  debt, 
and  that  his  covenant  was  not  merely  one  of  indemnity:  Barham  v. 
The  Earl  of  Clarendon,  10  Hare,  126. 

A  devisee  may  also  be  presumed  from  his  acts  to  have  made  a  mort- 
gage debt  his  own  in  pursuance  of  the  directions  of  the  will.  See 
Bruce  v.  Morice,  2  De  G.  &S.  389;  there  the  testator  devised  a  mort- 
gaged estate  to  his  eldest  son  in  tail,  and  devised  other  lands  to  trus- 
tees upon  trust  to  sell  and  pay  his  mortgage  and  other  debts  and 
pay  the  surplus 'to  his  son,  but  if  the  son  should  satisfy  the  creditors 
the  sale  was  not  to  take  place.  The  trustees  never  acted,  and  the 
son  entered  on  both  estates,  never  paid  the  mortgage  debt,  but  joined 
in  a  transfer  with  a  new  proviso  for  redemption,  and  a  covenant  for 
payment  of  interest  at  a  different  rate.  It  was  held  by  Knight- 
Bruce,  V.-C,  that  the  son's  personal  estate  was  primarily  liable,  on 
the  ground  that  he  must  be  presumed  to  have  acted  as  he  did  in 
pursuance  of  the  will,  which  gave  him  the  option  of  preventing  a  sale 
by  taking  the  debts  on  himself.  See  also  Reynolds  v.  M^Gloughlin^ 
9  L.  R.  Ir.  405. 

Election  by  devisee  or  heir  of  mortgaged  estate,  being  also  resid- 
uary legatee  and  executor  of  tlie  mortgagor,  that  mortgage  should  be 
a  charge  on  thereat  estate.^ — Where  a  mortgaged  estate  comes  into 
the  hands  of  a  person  who  is  executor  and  residuary  legatee  of  the 
mortgagor,  as  well  as  heir  or  devisee  of  the  mortgaged  estate,  upon 
the  death  of  such  person  the  mortgage  debt  is  a  primary  charge  on 
the  real  estate.  The  leading  case  upon  this  subject  is  Scott  v. 
Beecher,  5  Madd.  96;  there  the  owner  of  copyholds,  which  he  had 
mortgaged,  devised  them  to  his  wife  in  fee,  and  gave  to  her  his  per- 
sonal estate,  and  made  her  his  residuary  legatee  and  executrix.  The 
wife  died  intestate  without  paying  off  the  mortgage.  It  was  held  by 
Sir  John  Leach,  V.-C,  that  her  heir  was  not  entitled  to  have  the 
mortgage  paid  out  of  the  personal  estate.  "  The  widow,"  said  his 
Honor,  "  was  devisee  of  the  copyhold  estate,  and  was  also 
residuary  *  legatee  and  executrix  of  the  mortgagor.  If  she  [  *  759  ] 
had  thought  tit,  she  might  have  paid  off  the  mortgage  out 
of  the  personal  estate  of  her  husband,  for  it  is  admitted  she  pos- 
sessed assets  sufficient  to  pay  all  the  debts,  including  the  mortgage, 
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and  it  may  therefore  he  said  that  she  elected  to  continue  the  mortgage 
as  a  charge  on  her  real  estate.  Bat  I  apprehend  this  is  not  a  case 
in  which  her  personal  representative  is  bound  to  make  out  any  such 
fact  of  election.  By  the  gift  to  her  as  residuary  legatee,  the  per- 
sonal estate  of  the  testator  became  her  personal  estate,  but  the  mort- 
gage debt  of  the  testator  was  not  her  debt,  and  her  heir  therefore 
has  no  equity  to  pay  off  this  mortgage  out  of  her  personal  estate." 

So  likewise  in  the  case  of  Sivainson  v.  Swahison  (6  De  G.  Mac. 
&  G.  648),  a  testator  who  had  mortgaged  his  estates,  gave  all  his 
real  and  personal  estate  to  his  wife,  and  made  her  executrix.  She 
died  without  having  paid  off  the  mortgagees.  It  was  held  by  Lord 
Cranworth,  C,  affirming  the  decision  of  Sir  J.  Stuart,  V.-C,  that  her 
heir  took  the  mortgaged  estates  cum  onere.  "  Some  propositions," 
said  his  Lordship,  "connected  with  the  case  admit  of  no  doubt.  If 
the  owner  of  an  estate  mortgaged  it  and  died,  and  the  representa- 
tive of  his  real  estate  was  a  different  person  from  the  representa- 
tive of  his  personal  estate,  in  this  case  the  real  estate  would  be  ex- 
onerated fi'om  the  debt  at  the  expense  of  the  personalty.  Again, 
where  the  real  and  personal  representative  of  the  mortgagor  was 
the  same  person,  no  question  could  arise.  What,*  however,  was  to 
happen  if,  the  estate  having  come  to  some  person,  that  person  died, 
and  his  representatives  were  different,  his  real  estate  going  to  one 
person,  and  his  personal  to  another  ?  It  was  here  that  the  question 
arose.  Without  saying  whether  there  might  be  a  preference  in 
favour  of  the  rule  being  one  way  rather  than  another,  the  only 
point  of  importance  was  that  some  rule  should  be  established.  I 
have  always  understood  the  rule  to  be  that  when  an  estate  in  mort- 
gage had  once  come  to  the  hands  of  a  person  filling  the  character 
both  of  real  and  personal  representative  of  the  mortgagor,  then  the 
charge  became  a,  debt  of  that  person,  and  was  only  an  incumbrance 
on  the  estate.  That  was  the  rule  laid  down  in  Scott  v.  Beecher  (5 
Madd.  96),  and  it  was  acted  on  by  Lord  Lyndhurst  in  Evans  v. 
Smithson  {1  Y.  &  C.  C  C.  701,  cited).  The  particulars  of  that  case 
were  not  known,  but  the  rule  was  also  followed  by  Lord  Langdale 
in  The  Earl  of  Ilchester  v.  The  Earl  of  Carnarvon  (1  Beav.  209); 
and  again,  although  with  reluctance,  by  the  present  Lord  Justice 
Knight-Bruce  in  the  Earl  of  Clarendon  v.  Barham  ( 1  Y. 
[  *  760  ]  &  C.  G.  C.  688);  it  was  again  ^recognized  and  followed 
by  Lord  Truro  in  Hickling  v.  Boyer  (3  Mac.  &  G.  635, 
644)."  And  the  covenant  by  the  heir  in  such  cases,  to  indemnify 
against  the  mortgage  debt  another  estate  which  by  law  he  was 
bound  to  indemnify  will  not  be  construed  to  amount  to  an  adoption 
of  the  debt:  Earl  of  Ilchester  v.  The  Earl  of  Carnarvon,  1  Beav. 
209. 

It  was,  however,  subsequently  decided  that  where  the  same  per- 
son becomes  entitled  to  the  mortgaged  estate,  and  also  to  the  per- 
sona^ estate  of  the  mortgagor  upon  his  intestacy,  on  the  death  of 
such  person  intestate,  without  having  taken  out  letters  of  adminis- 
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tration,  his  heir  will  be  entitled  to  have  the  mortgaged  estate  exo- 
nerated. See  Bond  v.  England,  2  K.  &  J.  44;  there  James  Eng- 
land mortgaged  real  estate,  and  died  intestate  in  1850,  leaving  his 
father,  Edward  England,  heir-at-law,  and  sole  next  of  kin.  Ed- 
ward England  died  intestate,  and  without  having  obtained  letters 
of  administration  of  the  personal  estate  of  hi?  son.  It  was  held  by 
Sir  W.  Page  Wood,  V.-C,  that  the  personal  estate  of  the  son  was 
liable,  as  between  the  heir  and  personal  representative  of  the  father 
and  son,  to  be  applied  in  discharge  of  the  mortgage  debt  in  exonera- 
tion of  the  real  estate.  "It  appears  to  me,"  said  his  Honor,  "that 
the  authorities  which  have  decided  that  when  the  same  person  who 
is  heir  or  devisee  of  the  mortgaged  estate  is  also  executor  and  resi- 
duary legatee,  and  has  both  the  funds  and  the  legal  right  to  pay 
himself,  his  heir  is  not  entitled  to  have  the  mortgaged  estate  exon- 
erated, do  not  go  far  enough  to  enable  me  to  hold  that  the  adminis- 
trator of  Edward,  who  was  entitled  only  to  so  much  of  the  entire 
personalty  of  James  as  fell  to  him  by  the  effect  of  intestacy  after 
all  the  debts  of  James  were  paid,  can  claim  James's  personalty  un- 
til the  mortgage  debt  is  discharged,  or  to  hold  even  if  the  mort- 
gagee had  chosen  to  sell  the  security,  so  that  the  debt  had  been  in 
a  manner  discharged,  that  the  defendant,  claiming  as  heir  of  James 
as  well  as  of  Edward,  has  not  a  right  to  say,  'The  personalty  of 
James  never  came  to  Edward,  it  remains  unadministered,  and  I  am 
entitled  to  have  it  applied  in  relieving  the  mortgaged  estate  from 
James's  debt.'  The  case  is  new  in  this  particular.  The  views  on 
the  general  doctrine  have  been  very  various;  but  the  latter  deci- 
sion^ have  proceeded  upon  the  ground  that  the  same  party  had  both 
funds  under  his  control.  I  cannot  say  that  this  was  the  case  here, 
and  I  must  therefore  decide  in  favour  of  the  defendant,  who  applies 
to  have  the  mortgaged  estate  exonerated." 

In  Hatch  v.  Skelton  (20  Beav.  453',  a  testatrix,  the  owner  of  a 
freehold  estate,  subject  to  a  mortgage  in  fee  to  secure 
1300Z.,  *  devised  and  bequeathed  her  real  and  personal  [  *  761  ] 
estate  to  Angell,  the  mortgagee,  who,  in  his  residuary  ac- 
count as  her  executor,  represented  the  balance  of  the  estate  as  be- 
ing 467Z.,  and  added,  "The  executor  will  appropriate  this  balance 
towards  payment  of  the  mortgage  of  1300Z.  due  to  himself."  After- 
wards Angell  devised  the  estate  to  a  niece  and  two  sisters  of  the 
testatrix,  "provided  they  undertake  to  receive  the  same  with  all  the 
liabilities  attaching  thereunto."  It  was  held  by  Sir  John  Romilly, 
M.  R.,  first,  that  under  the  circumstances  the  mortgage  had  not 
merged  in  the  fee;  and,  secondly,  that  the  niece  and  two  sisters  of 
the  testatrix  took  the  estate  subject  to  the  payment  of  the  balance 
of  the  mortgage  debt.     See  also  Byam  v.  Sutton,  19  Beav.  556. 

As  to  the  effect  of  lapse  of  time  upon  the  claim  to  exoneration, 
see  Neivhous  v.  Smith,  2  Sm.  &  Giff.  344;  Rooke  v.  Lord  Kensing- 
ton, 21  Beav.  470;  Mellersh  v.  Bridger,  17  Jur.  908. 

215 


*  762  DUKE  OF  ANCASTER  V.  MAYER. 

2.  The  law  of  the  exoneration  of  mortgaged  estates  as  altered  by 
Locke  King's  and  other  Acts.] — The  law  relating  to  the  exoneration 
of  mortgaged  estates  having  been  found  unsatisfactory,  it  was  enacted 
by  Locke  Kibg's  Act  (17  &  18  Vict.  c.  113 — which  does  not  extend 
to  Scotland),  that  "when  any  person  shall,  after  the  31st  of  Decem- 
ber, 1854,  die  seised  of  or  entitled  to  any  estate,  or  interest  in  any 
land  or  other  hereditaments  which  shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or  sums  of  money  by  way  of 
mortgage,  and  such  person  shall  not,  by  his  will,  deed,  or  other 
document,  have  signified  any  contrary  or  other  intention^  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend  or  be  de- 
vised, shall  not  be  entitled  to  have  the  mortgage  debt  discharged 
or  satisfied  out  of  the  personal  estate,  or  any  other  real  estate  of 
such  person,  but  the  land  or  hereditaments  so  charged  shall,  as  be- 
tween the  different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts 
with  which  the  same  shall  be  charged,  every  part  thereof,  according 
to  its  value,  bearing  a  proportionate  part  of  the  mortgage  debts 
charged  on  the  whole  thereof:  Provided  always  that  nothing  here- 
in contained  shall  affect  or  diminish  any  right  of  the  mortgagee  on 
such  lands  or  hereditaments  to  obtain  full  payment  or  satisfaction 
of  his  mortgage  debt  either  out  of  the  personal  estate  of  the  person 
so  dying  as  aforesaid,  or  otherwise:  provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed  or  document  already  made 
[  *  762  ]  or  to  be  made  before  the  first  day  of  January  one  *  thou- 
sand eight  hundred  and  fifty  five."      (Sect.  1.) 

It  will  be  observed  that  this  Act  only  comprehends  "any  estate 
or  interest  in  any  land  or  other  hereditaments ;  "  the  law,  therefore, 
under  that  Act,  remained  unaltered  as  to  the  primary  liability  of 
the  general  personal  estate,  to  satisfy  charges  on  property  not  com- 
ing within  those  terms. 

With  regard  to  property  the  mortgage  of  which  comes  within  the 
Act,  it  seems  that  copyholds  as  well  as  freeholds  are  within  its  pro- 
visions (P^pe?'  v.  Piper,  1  J.  &H.  91);  but  leaseholds  for  years  arey 
by  the  language  of  the  Act,  which  speaks  of  "  the  heir  or  devisee  to. 
whom  such  lands  or  hereditaments  shall  descend  or  be  devised'^ 
(words  not  applicable  to  leaseholds  for  years),  excluded  from  its 
operation:  Solomon  v.  Solomon,  12  W.  B.  540,  10  Jur.  N.  S.  331; 
33  L.  J.  (Ch.)  473;  Gall  v.  Fenwick,  43  L.  J.  Ch.  178;  In  reWorms- 
ley's  Estate,  4  Ch.  D.  665.  But,  by  40  &  41  Vict.  c.  34,  the  Act  is 
extended  to  lands  and  hereditaments  of  all  tenures.  See  p.  765, 
post. 

As  a  mere  chattel  is  not  an  interest  in  land  within  the  meaning 
of  Locke  King's  Act,  if  there  be  a  bequest  of  a  chattel  subject  to  a 
charge,  the  general  personal  estate  must  redeem  the  pledge  or  pay 
off  the  charge  upon  it.  Per  Malins,  V.-C,  in  Lewis  v.  Lewis,  13  L. 
E.  Eq.  225. 
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It  has  been  lif^lcl,  moreover,  that  land  devised  upon  trusts  for 
conversion,  and  taken  in  its  converted  state,  is  not  an  interest  in 
lands  within  the  meaning  of  Locke  King's  Act:  and  that  a  person 
to  whom  the  proceeds  of  land  have  been  bequeathed  by  a  testator 
who  had  mortgaged  it,  can  demand  the  payment  of  the  mortgage 
out  of  the  general  personal  estate:  Lewis  v.  Leivis,  13  L.  K.  Eq.  218. 

With  regard  to  the  question,  as  to  what  is  a  sum  charged  by 
way  of  mortgage  within  the  meaning  of  the  Act  (17  &  18  Vict.  c. 
113),  it  has"  been  decided  that  the  Act  only  applies  where  there  is 
a  defined  and  specified  charge  on  a  specified  estate  (Hepuorth  v. 
Hill,  30  Beav.  47G);  that  it  applies  to  an  equitable  mortgage  of 
freeholds,  by  deposit  of  deeds  with  {Pembroke  v.  Friend,  1  J.  &  H. 
132;  Coleby  v.  Colehij,  2  L.  R.  Eq.  803),  or  without  a  memorandum, 
and  though  in  terms  "  as  a  collateral  security  "  for  money  lent  on 
a  promissory  note:  lb.  and  see  Davis  v.  Davis,  AV.  N.  1870,  p.  242. 
A  vendor's  lien  for  unpaid  purchase-money,  however,  was  held  not 
to  be  within  the  Act:  Hood  v.  Hood,  26  L.  J.  (N.  S.)  Ch.  G16; 
Barnicell  v.  Iremonger,  1  Drew.  &  Sm.  255,  2G0.  But  by  the  Real 
Estate  Charges  Amendment  Act  (30  &  31  Vict.  c.  G9),  it  was  en- 
acted that  in  the  construction  of  the  former  Act  (17  &  18  Vict.  c. 
113),  and  of  tbis  Act  (30  &  31  Vict.  c.  GO),  the  word 
"mortgage"  shall  '-be  deemed  to  extpnd  1o  any  lien  for  [  *7G3  ] 
unpaid  purchase  money,  upon  any  lands  or  hereditaments 
purchased  by  a  testator. 

But,  by  40  &  41  Vict.  c.  34,  the  Act  is  extended  to  a  lien  upon 
any  lands  or  hereditaments  purchased  by  an  intestate.  See  p. 
765,  post. 

A  morgaged  estate  must  bear  the  mortgage  against  the  Crown, 
taking  the  personalty  on  failure  of  next  of  kin,  for  it  having  been 
enacted  in  general  terms  by  17  &  18  Vict.  c.  113,  that  the  "mort- 
gage debt  shall  not  be  discharged  or  satisfied  out  of  the  personal 
estate  or  any  other  real  estate,"  the  generality  of  those  expressions 
is  not  limited  by  the  words  "  as  between  the  different  persons 
claiming  through  or  under  the  deceased  person,"  and  they  have 
been  held  to  apply  in  favour  of  the  Crown,  claiming  personalty  for 
want  of  next  kin:  Dacre  v.  Pati'ickson,  1  Drew.  &  Sm.  186;  Kilford 
V.  Blaney,  31  Ch.  D.  56,  reversing  ^.  C.  29  Ch.  D.  145,  and  not  fol- 
lowing Browne  v.  Groombridge,  4  Madd.  57. 

With  regard  to  the  operation  of  the  last  proviso  in  the  same  Act, 
it  has  been  decided  that  an  heir  taking  by  descent  after  the  passing 
of  the  Act  will  not  come  within  such  proviso,  and  consequently  he 
will  not  be  entitled  to  exoneration,  although  the  mortgage  deed  by 
which  the  equity  of  redemption  was  reserved  to  his  ancestor  and 
his  heirs  was  executed  {Piper  v.  Piper,  1  J.  &  H.  91);  or  the  will 
by  which  the  personalty  is  bequeathed  was  made  (Power  v.  Power, 
8  Ir.  Ch.  Rep.  340)  before  the  1st  of  January,  1855. 

An  heir  at-law,  or  customary  heir  of  a  testator,  taking  by  descent 
an  estate  which  has  been  the  subject  of  a  lapsed  devise,  in  a  will 
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made  before  the  Isfc  day  of  January,  1855,  will  not  come  within  the 
proviso  exempting  from  the  operation  of  the  Act  (17  &  18  Yict.  c. 
113)  persons  "  claiming  under  or  by  virtue  of  any  will  made  before 
the  1st  day  of  January,  1855."     See  Nelson  y.  Page,  7  L.  K  Eq.  25. 

Where  a  devisee  takes  the  mortgage  estate  under  a  will  made 
before  the  1st  of  January,  1855,  he  will  come  within  the  meaning 
of  the  proviso,  and  be  entitled  to  exoneration,  although  the  devisor 
may  have  executed  another  will  after  that  date  which,  without  af- 
fecting the  devise,  operated  as  a  republication  of  the  will;  Bolfe  v. 
Perry,  3  De  G.  J.  &  S.  481;  11  W.  R.  (L.  C.)  674;  9  Jur,  N.  S.  853. 

AVith  reference  to  the  question,  what  will  be  considered  "  a  con- 
trary or  other  intention"  within  the  meaning  of  the  Act,  judges,  as 
might  be  expected,  have  differed.  See  observations  of  Lord  West- 
bury,  C,  in  Rolfe  v.  Pei^y,  3  De  G.  J.  &  S.  481;  11  W.  R  (L.  C.) 
674,  675;  9  Jur.  N.  S.  853;  and  see  Woolstencroft  v.  Woolstencroft 
(2  D.  G.  F.  &  J.  347);  J^nov.  Tatham,  11  W.  R  (L.  J.)  475;  S.  C, 

4  Giff.  181 ;  Mellish  v.  Vallins,  2  J.  &  H.  194. 
[  *  764  ]  *It  has  however  been  decided  that  a  mere  direction  by 
the  testator  that  the  debts  "shall  be  paid  as  soon  as  may 
be"  (Pembroke  v.  Friend,  1  J.  &  H.  132),  even  although  the  real 
estate  in  mortgage  be  devised  in  strict  settlement  (Coote  v.  Lowndes, 
10  L.  R.  Eq.  376);  or  that  debts  should  bo  paid  "  out  of  his  estate" 
(Brownson  v.  Lawrance,  6  L.  R.  Eq.  1);  or^  by  his  "executors  out 
of  his  estate"  Woolstencroft  v.  Woolstencroft,  2  De  G.  F.  &  Jo.  347, 
reversing  the  decision  of  8ir  J.  Stuart,  V.-C,  2  Giff.  192),  the 
source  from  tvhich  the  payment  is  to  be  made  not  being  mentioned, 
will  not  show  a  contrary  or  other  intention  sufficient  to  exonerate 
the  mortgaged  estate  from  its  primary  liability  under  the  Act. 

Where,  however,  the  residue  of  the  real  and  personal  estate  (Allen 
V.  Allen,  30  Beav.'  395,  402;  Created  v.  Greated,  26  Beav.  621; 
Stone  V.  Parker,  1  Dr.  &  Sm.  212;  and  see  Newman  v.  W^ilson,  31 
Beav.  33;  Rawson  v.  M'Causland,  7  Ir.  R  Eq.  277;  8  Ir.  Rep.  Eq. 
617)  or  of  the  personal  estate,  was  bequeathed  upon  trust  to  pay 
(Moore  v.  Moore,  1  De  G.  Jo.  &  Sm.  602,  reversing  the  decision  of 
Sir  J.  Romilly,  M.  R.,  10  W.  R.  877),  or  subject  to  the  payment  of 
(Eno  v.  Tatham,  11  W.  R.  (L.  J.)  475;  S.  C,  4  Giff.  181;  Mellish 
V.  Vallins,  2  J.  &  H.  194)  debts,  without  express  reference  to  mort- 
gage debts,  these  words  have  been  held  sufficient  to  show  a  contrary 
intention  within  the  meaning  of  the  Act  so  as  to  charge  the  person- 
alty primarily  with  the  payment  of  the  mortgage  debts  on  estates 
devised  by  the  will.  See,  also.  Smith  v.  Smith,  3  Giff.  263;  Smith 
V.  Smith,  10  Ir.  Ch.  Rep.  89,  and  on  appeal  lb.  461. 

In  the  case,  moreover,  of  Maxwell  v.  Maxwell,  4  L.  R.  Ho.  Lo. 
506,  affirming  S.  C,  nom.  Maxwell  v.  Hyslop,  4  L.  R.  Eq.  407,  it 
was  held  that  a  Scotch  heritable  bond,  given  by  a  domiciled  Eng- 
lishman, was  payable  in  exoneration  of  the  estate  upon  which  the 
bond  was  charged  out  of  his  residuary  personal  estate,  bequeathed 
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for  payment  of  his  "  just  debts."    Sed  vide  contra,  Eowson  v.  Harri- 
son, 31  Beav.  207. 

The  construction  put  upon  17  &  18  Vict.  c.  113,  by  the  Courts 
being  considered  unsatisfactory,  the  legislature  passed  the  30  & 
31  Vict.  c.  69,  which  enacts,  that  "  in  the  construction  of  the  will 
of  any  person  who  may  die  after  the  31st  day  of  December,  1867, 
a  general  direction  that  the  debts,  or  that  all  the  debts  of  the 
testator,  shall  be  paid  out  of  his  personal  estate,  shall  not  be  deemed 
to  be  a  declaration  of  an  intention  contrary  to  or  other  than  the 
rule  established  by  the  said  Act  (17  &  18  Vict.  c.  113),  unless  such 
contrary  or  other  intention  shall  be  further  declared  by  words  ex- 
pressly or  by  necessary  implication  referrhig  to  all  or  some 
of  *  the  testator'' s  debts  or  debt  charged  by  ivay  of  mortgage  [  *  765  ] 
on  any  part  of  his  real  estate.  (Sect.  1.)  That  in  the  con- 
struction of  the  said  Act,  and  of  this  Act,  the  word  'mortgage'  shall 
be  deemed  to  extend  to  any  lien  for  unpaid  purchase-money  upon 
any  lands  or  hereditaments  purchased  by  a  testator.^^     (Sect.  2.) 

As  sec.  2  of  this  Act  applied  only  to  lands  or  hereditaments  pur- 
chased by  a  "testator,"  the  heir-at-law  of  anintestate  has  been  held 
to  be  entitled  to  have  the  lien  for  unpaid  purchase-money,  upon  an 
estate  purchased  by  the  intestate,  paid  for  out  of  his  personal 
estate:  Harding  y.  Harding,  13  L.  E.  Eq.  493.  See  ante,  pp.  361, 
762. 

This,  together  with  other  defects  in  the  law,  has  been  remedied 
by  40  &  41  Vict.  c.  34,  which  enacts  that  "the  Acts  mentioned  in  the 
schedule  hereto  (17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69)  shall, 
as  to  any  testator  or  intestate  dying  after  the  31st  of  December, 
1877,  be  held  to  extend  to  any  testator  or  intestate  dying  seized  or 
possessed  of  or  entitled  to  any  land  or  other  hereditaments  of 
whatever  tenure  which  shall  at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
gage, or  any  other  equitable  charge,  including  any  lien  for  unpaid 
purchase-money,  and  the  devisee  or  legatee  or  heir  shall  not  be  en- 
titled to  have  such  sum  or  sums  discharged  or  satisfied  out  of  any 
other  estate  of  the  testator  or  intestate,  unless  (in  case  of  a  testator) 
he  shall,  within  the  meaning  of  the  said  Acts,  have  signified  a  con- 
trary intention;  and  such  contrary  intention  shall  not  be  deemed 
to  be  signified  by  a  charge  of,  or  direction  for  payment  of  debts 
upon  or  out  of  residuary  real  and  personal  estate  or  residuary  real 
estate."  (Sect.  1.) 

With  reference  to  this  Act,  which  for  the  first  time  applies  the 
rule  as  to  vendor's  lien  to  the  administration  of  the  estate  of  an  in- 
testate, it  has  recently  been  observed  by  Kay,  J.,  "that  it  seems  to 
limit  the  exception  of  the  expression  of  a  contrary  intention  to  the 
case  of  a  testator,  the  draftsman  apparently  forgetting  that  it  might 
be  by  deed  or  other  document  as  well  as  by  will.  But  if  this  be 
the  true  interpretation,  the  expression  of  an  intestate  of  a  contrary 
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intention  by  a  deed  or  other  document,  would  be  effective  in  the 
case  of  a  mortgage  under  the  first  Act,  but  not  in  the  case  of  a  ven- 
dor's lien.  Suppose  that  a  testator  or  intestate  had  purchased  real 
estate  under  such  circums'tances  that  the  vendor  had  no  lien,  as,  for 
example,  if  the  lien  were  excluded  by  express  agreement  in  the  con- 
tract of  purchase,  the  case  would  not  come  within  the  Acts,  and  the 
devisee  or  heir  would  not  be  prevented  by  them  from  claiming  to 
have  the  payment  made  out  of  the  personal  estate.  The 
[  *  766  ]  Acts  do  not  interfere  with  the  '^consequences  of  contract, 
unless  there  happens  to  be  a  lien  on  the  estate:"  In  re 
Cockroft,  Broadbent  v.   Groves,  24  Ch.  D.  94,  100. 

With  regard  to  30  &  31  Vict.  c.  69,  it  has  been  observed  by  a 
learned  judge  that  as  it  was  a  construing  and  explaining  Act,  it  did 
not  profess  to  amend  the  former  Act,  but  to  set  aside  the  interpre- 
tation that  had  been  put  upon  it — it  was,  in  fact,  a  polite  way  of 
overruling  the  decisions  of  the  Court  of  Chancery;  per  Jessel,  M. 
R.,  In  re  Newmarch,  9  Ch.  D.  17. 

If  a  testator  now  wishes  to  give  a  direction  which  shall  be  deemed 
under  30  &  31  Vict.  c.  69,  a  declaration  of  an  intention  contrary  to 
the  rale  laid  down  in  Mr.  Locke  King's  Act,  it  must  be  a  direction 
applying  to  his  mortgage  debts  in  such  terms  as  unmistakably  refer 
to  or  describe  them.  Hence  a  mere  direction  to  executors  to  pay 
all  just  debts  (Nelson  y.  Page,  7  L.  R.  Eq.  25),  or  even  to  pay  all 
my  just  debts  oat  of  my  personal  estate  in  exoneration  of  my  real 
estate  (In  re  Rossiter,  13  Ch.  D.  355)  will  not  exonerate  a  mortgage 
debt  on  part  of  the  real  estate.  See  also  Leonine  v.  Leonino,  10  Ch. 
D.  460. 

So  where  a  testator,  after  specifically  devising  certain  real  estates 
to  his  wife  daring  widowhood,  gave,  the  residue  of  his  real  and  per- 
sonal estate  to,  trustees  upon  trust  to  convert  and  pay  thereout  his 
debts,  including  the  debts  due  on  mortgage  of  the  property,  given  lo 
his  wife,  it  was  held  by  the  Court  of  Appeal,  affirming  the  decision 
of  Fry,  J.,  that  the  will  did  not  indicate  any  such  contrary  inten- 
tion as  to  exclade  the  mortgages  on  the  residuary  real  estate  from 
the  operation  of  Locke  King's  Act,  and  that  they  must  be  paid  out 
of  the  proceeds  of  the  mortgaged  estate.  "The  reasonable  view  of 
the  testator's  intention,"  said  James,  L.  J.,  "is  that  he  considered 
the  mortgages  on  the  estates  which  were  to  be  immediately  sold 
would  be  paid  out  of  the  proceeds  of  the  sale  of  those  estates,  and 
that  the  net  proceeds  only  would  go  into  the  mixed  fimd  out  of 
which  the  estates  that  were  not  to  be  sold  at  once  would  be  exoner- 
ated. The  will  does  not  show  any  intention  to  exclude  the  operation 
of  the  Act  as  to  the  mortgage  debts  with  reference  to  which  nothing 
is  said-:'  Elliot  v.  Dearsley,  16  Ch.  D.  322. 

A  charge,  moreover,  of  debts  on  part  of  a  testator's  real  estates 
in  exoneration  of  the  rest,  without  specially  referring  to  his  mort- 
gage debts,  and  although  the  charge  is  in  aid  of  the  personal 
estate,  is  not  a  sufficient  expression  of  an  intention  contrary  to  the 
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rule  established  in  Locke  King's  Act  to  exonerate  the  mortgaged 
estate.  See  In  re  Newmarch,  Newmarch  v.  Storr,  9  Ch.  D. 
12.  There  a  testator,  nearly  the  whole  of  whose  *  real  [*  767  ] 
estate  was  subject  to  a  mortgage  debt,  devised  a  part  of 
his  real  estate  to  his  sons,  "charged  nevertheless  in  aid  of  his  per- 
sonal estate  and  in  exoneration  of  his  other  real  estate,  with  the 
payment  of  all  his  just  debts."  And  he  devised  another  part  of  his 
real  estate  to  his  daughter.  It  was  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  Hall,  V.-C,  that  there  was  no  sufficient 
declaration  of  a  contrary  intention,  and  that  both  the  devisees  must 
contribute  rateably  to  payment  of  the  mortgage  debt.  Baggallay^ 
L.  J.,  however,  during  the  course  of  the  argument,  suggested  a 
doubt  whether  the  words  of  the  will  did  not  mean  that  as  to  those 
debts  which  were  properly  payable  out  of  personalty  there  should 
be  a  charge  on  the  devised  estate  in  aid  of  the  personalty,  and  that 
as  to  those  which  were  payable  but  of  the  realty  there  should  be  a 
charge  on  the  devised  estate  in  exoneration  of  the  other  parts  of 
the  mortgaged  estate.     See  also  Inre  Bossiter,  13  Ch.  D,  355. 

And  wliere  the  personal  estate  is  bequeathed  subject  to  debts,  a 
specific  devise  of  part  of  the  mortgaged  estate,  while  the  rest  is 
comprehended  in  a  residuary  devise,  will  not  be  a  sufficient  indica- 
tion of  intention  that  the  part  of  the  estate  specifically  devised  shall 
not  be  primarily  liable  to  the  payment  of  the  mortgage  debt.  See 
Sackville  v.  Smyth,  17  L.  E.  Eq.  153..  A  testator  who  was  entitled 
to  an  estate  subject  to  a  mortgage,  devised  part  thereof,  viz.,  the 
mansion  house,  for  the  benefit  of  his  widow  for  her  life,  and  the  re- 
mainder to  others,  and  he  bequeathed  his  residuary  personal  estate 
subject  to  the  payment  of  his  debts  and  funeral  and  testamentary 
expenses  to  A.,  and  directed  that  in  case  his  residuary  personal 
estate  should  be  insufficient  to  pay  the  same,  the  trustees  were  to 
borrow  any  sum  of  money  which  might  be  required  to  make  up  such 
deficiency  on  the  security  of  his  real  estate,  except  his  mansion,  by 
way  of  mortgage.  It  was  held  by  Sir  G.  Jessel,  M.  R.,  that  no  con- 
trary or  other  intention  was  shown  within  the  meaning  of  Locke 
King's  Acts  so  as  to  exonerate  the  widow's  life  interest  from  keep- 
ing down  a  proportionate  part  of  the  interest  on  the  mortgage. 

In  tvhnt  order  assets  in  cases  not  coming  ivithin  Locke  King^s  Act 
are  applicable  in  the  exoneration  of  mortgaged  estates  on  behalf  of 
the  devisee  orheir.^ — Where  a  devisee  is  entitled  to  have  the  estate 
exonerated  from  the  mortgage  debt,  i.  e.  in  cases  where  the  testator 
has  not  thrown  the  primary  liability  on  the  mortgaged  estate,  and 
also  in  cases  not  coming  within  Locke  King's  Act,  and  the  amend- 
ing Acts,  the  assets  of  the  testator  will  be  applicable  in  the  follow- 
ing order: 

1st.  The  general  personal  estate:  *  Philips  v.  Philips,  [  *  768  ] 
2  Bro.  C.  C.  723. 

2nd,  Lands  expressly  devised  for  payment  of  debts.     Serle.y.  St, 
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Eloy,  2  p.  Wms.  386;  Phillips  v.  Parry,  22  Beav.  2.79.  [Martin  v. 
Frye,  17  S.  &  R.  426.]  And  a  proviso  inserted  in  a  mortgage  of  a 
lunatic's  estate  (with  respect  to  which  he  afterwards  died  intestate), 
making  such  estate  as  between  his  heirs  and  devisees  primarily 
liable  to  the  mortgage  debt  previous  to  his  lunacy  secured  by  the 
deposit  of  the  title  deeds  only,  has  been  held  not  to  be  intended  to 
shift  the  primary  liability  from  other  real  estates  which  the  lunatic 
had,  when  sane,  devised  upon  trusts  for  payment  of  his  debts:  Free- 
man v.  Ellis,  1  Hem.  &  Mill.  758. 

3rd.  Lands  decended  to  the  heir:  Gallon  v.  Hancock,  2  Atk.  424, 
427,  430;  Lomax  v.  Lomax,  12  Beav.'  285.  [Livingston  v.  Living- 
ston, 3  Johns.  Ch.  148;  Robards  v.  Wortham,  2  Dev.  Eq.  173.] 

4th.  Lands  devised  charged  with  debts ":  Davies  v.  Topp,  2  Bro. 
C.  C.  259.  And  in  this  last  case  all  the  devisees  (including  the  de- 
visee of  the  mortgaged  estate,  if  so  charged)  must  contribute  pro 
rata  towards  payment  of  the  mortgage  debt:   Carrier  v.  Bariiadiston, 

1  P.  Wms.  505  ;  Middleton  v.  Middleton,  15  Beav.  450  ;  Harper  v. 
Munday,  7  De  G.  Mac.  &  G.  369. 

And  where  a  property  is  subject  to  a  mortgage,  and  part  is  de- 
vised to  specific  and  part  io  residuary  devisees,  each  part  of  the 
estate  must  contribute  rateably :  Gibhinsy.  Eyden,  7  L.  R.  Eq.  391. 
In  the  case,  however,  of  Broivnson  v.  Lawrence,  6  L.  R.  Eq.  1,  Lord 
Romilly,  M.  R.,  was  of  opinion  that  the  fact  of  a  testator  having 
specifically  devised  part  of  the  mortgaged  estate,  and  left  the  other 
part  to  pass  by  a  general  residuary  devise,  was  of  itself  an  expression 
of  his  intention,  that  the  part  which  passed  by  the  general  residuary 
devise  should  be  primarily  liable  to  the  payment  of  the  whole  of 
the  mortgage  debt  in  exoneration  of  the  part  which  was  specifically 
devised,  and  that  therefore  Locke  King's  Act  did  not  apply.  This 
decision,  however,  appears  to  be  contrary  to  the  current  of  authority, 
and  had  been  distinctly  disapproved  of  by  Sir  G.  Jessel,  M.  R.,  in 
the  recent  case  of  Sackville  v.  Smyth,  17  L.  R.  Eq'.  153,  155. 

A  devisee  is  not  entitled  to  have  the  estate  exonerated  out  of  the 
personalty,  as  against  specific  devisees  of  real  estate  (Gallon  v. 
Hancock,  2  Atk.  482;  Emuss  v.  Smilh,  2  De  G.  &  Sm.  722),  amongst 
which  are  included  notwithstanding  (1  Vict.  c.  26,  s.  24)  residuary 
devisees.     See  Eddels  v.  Johnson,  1   GifiP.  22  ;  Pearmain  v.   Ticiss, 

2  GifP.  130  ;  Em,uss  v.  Smilh,  2  De  G.  &  Sm.  722  ;  Clark  v.  Clark, 
34  L.  J.  N.  C.  (Ch.)  477  ;  overruling  Dady  v.  Hartridge,  1  Dr.  & 
Sm.  236;  Barmvell  v.  Iremonger,  lb.  242;  Rotherham  v.  Rolher- 

^  ham,  26  Beav.  465  ;  Rodhouse  v.   Mold,  35  L.  J.   Ch.  67. 

[  *  769  ]  *  And  see  Hensman  v.  Fryer,  3  L.  R.  Ch.  App.  420,  where 
Lord  Chelmsford  reversed  the  decision  of  Sir  R.  Kinder- 
sley,  V.-C,  and  decided  that  a  residuary  devise  was  specific  ;  and 
this  decision  was  approved  of  bv  Lord  Cairns,  in  Lancefield  v. 
Iggulden,  10  L.  R.  Ch.  App."  136.' 

Lord  Chelmsford,  however,  in  Hensman  v.  Fryer,  was  clearly  in 
error  in  making  the  specific  devisees  contr^ibute  rateably  to  pay 
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debts  with  pecuniary  legatees.     See  Collins  v.  Lewis,  8  L.  R.  Eq. 
70^;  Dugdale  v.  Dugdale,  14  L.  R.  Eq.  234;   Tomkins  v.  Colthurst, 

1  Ch.  D.  626. 

Nor  is  such  mortgagee  entitled  to  be  exonerated  as  against  spe- 
cific legatees  {G'Nealv.  Mead^  1  P.  Wms.  693;  Emuss  v.  Smith,  2  De 
G.  &  Sm.  737,  738 ) ; — nor  as  against  pecuniary  legatees  (Lutkins  v. 
Leigh,  Ca.  t.  Talb.  53;  Johnson  v.  Child,  4  Hare,  87); — nor  as 
against  a  widow's  paraphernalia  (1  P.  Wms.  730); — nor,  a  fortiori, 
as  against  creditors.  See  Hamilton  v.  Worley,  2  Ves.  jun.,  65, 
where  Lord  Loughborough  observes,  "  The  equity  the  Court  af- 
fords to  a  person  entitled  to  real  estate  by  devise,  to  have  the  in- 
cumbrances upon  it  discharged  as  a  debt  oat  of  the  personal  estate, 
can  go  no  further  than  this: — as  between  the  heir  or  devisee  of  the 
estate  and  residuary  legatee,  it  cannot  interfere  with  the  disposi- 
tion of  other  parts,  as  specific  or  general  legacies,  much  less  with 
the  interest  of  creditors." 

The  heir,  where  an  estate  descends  subject  to  a  mortgage,  is  en- 
titled to  exoneration,  in  cases  not  within  the  Act  17  &  18  Vict.  c. 
1 13,  as  amended  by  30  &  31  Vict.  c.  69,  first,  out  of  the  general 
personal  estate;  and  lastly,  out  of  real  estate  expressly  devised  for 
pavment  of  debts:  Hill  v.  Bishop  of  London,  1  Atk.  621;  Chester  v. 
Powell,  7  Jur.  389;  Yonge  v.  Furse,  20  Beav.  380. 

Where  motgage  debts  apportioned  and  paid  under  Locke  King^s 
Act.  I — It  will  be  seen  that  under  Locke  King's  Act  (17  &>  18  Vict, 
c.  113),  8.  1,  the  mortgaged  property  "  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part  of  the 
mortgage  debts  charged  on  the  whole  thereof."  This,  however, 
with  the  other  provisions  of  the  act,  is  subject  to  a  contrary  in- 
tention appearing  by  the  will  or  other  document  of  the  person 
creating  the  charge.  Hence  if  freeholds*  mortgaged  together  to  se- 
cure one  sum,  on  the  mortgagor's  death,  went  to  different  devisees, 
in  the  absence  of  any  intention  to  the  contrary  on  his  part,  the 
devisees  would  have  to  contribute  rateably  to  pay  the  mortgage  debt. 

So  if  freeholds,  leaseholds,  or  other  personal  estate,  such  as  poli- 
cies of  assurance,  were  mortgaged  together,  on  the  death 
of  the  mortgagor  intestate,  in  the  *  absence  of  any  con-  [  *  770  ] 
trary  intention,  the  heir  at-law  and  executor  must,  under 
the  act,  bear  the  burthen  rateably:  Evans  v.  Wyatt,  31  Beav.  217; 
Trestrail  v.  Mason,  7  Ch.  D.  655;  Re  Neivmarch,  9  lb.  12;  Leonino 
V.  Leonino,  10  Ch.  D.  460;  and  see  Heveningham  v.  Hei^eningham, 

2  Vern.  355. 

Where  moreover  there  is  a  further  security  given  at  a  subsequent 
time,  for  the  original  and  an  additional  debt,  without  anything 
more,  such  further  security  will  not  be  considered  as  secondary  as 
between  different  persons  claiming  the  two  properties  from  the 
mortgagor,  and  they  will  all  contribute  rateably  towards  payment 
of  the  amount  duo:  Leonino  v.  Leonino,  10  Ch.  D.  460;  Athill  v. 
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Athill,  16  Ch.  D.  225,  226,  overruling  Lipscomb  v.  Lipscomb.  7  L. 
R.  Eq.  501;  De  Rochfort  v.  Dawes,  12  L,  E.  Eq.  540. 

The  mortgagor,  however,  may  not  only  by  express  terms,  but 
also  by  implication  in  the  mortgage  deed,  or  by  the  will,  declare 
his  intention  as  between  the  two  est9,tes  how  the  debt  is  to  be 
primarily  borne:  Leonino  v.  Leonino,  lO  Ch.  D.  465. 

The  mere  statement,  however,  in  a  second  mortgage  of  other 
property,  that  it  is  "  a  collateral  security  "  is  not  sufficient  to  show 
that  it  was  intended  that  property  comprised  in  a  former  mortgage 
should  be  primarily  liable  {Athill  v.  Athill,  16  Ch.  D.  211;  Early 
V.  Early,  lb.  214,  n. ;  Leonino  v.  Leonino,  10  Ch.  D.  460),  although 
where  that  word  was  used,  it  was  in  a  well  known  case  held,  as  the  re- 
sult of  the  ivhole  transaction,  that  one  property  was  not  to  be  called 
upon  to  provide  for  payment  of  part  of  the  debt:  Marquis  of  Bute 
v.  Cunynghame,  2  Russ.  275. 

The  fact  of  a  testator  having  specifically  devised  part  of  the  mort- 
gaged estate,  and  left  the  other  part  to  pass  by  a  general  residuary 
devise,  was  held  by  Lord  Romilly,  M.  R.,  to  be  of  itself  an  expression 
of  his  intention  that  the  part  which  passed  by  the  general  residu- 
ary devise  should  be  primarily  liable  to  the  payment  of  the  whole 
mortgage  debt,  in  exoneration  of  the  part  which  was  specifically 
devised,  and  that  therefore  Locke  King's  Act  did  not  apply:  Brown- 
son  V.  Lawrence,  6  L.  R.  Eq.  1. 

This  case,  however,  appears  to  be  contrary  to  the  current  of  opin- 
ion, and  has  been  distinctly  overruled  by  Sir  G.  Jessel,  M.  R.,  in 
the  recent  case  of  Sackville  v.  Smyth,  17  L.  R.  Eq.  153,  155. 

And  it  may  now  be  considered  as  established  that  where  property 
is  subject  to  a  mortgage,  and  part  is  devised  to  specific,  and  part  to 
residuary  devisees  (both  devises  being  now  considered  specific), 
each  part  of  the  estates  must  contribute  rateably  [Hensman  v.  Fryer, 
3  L.  R.  Ch.  App.  ^20;  Gibbins  v.  Eyden,  1  L.  R.  Eq.  391; 
[  *771  ]  Lancefieldy.  *  Iggulden,  10  L.  R.  Ch.  App.  236);  and  in 
Sackville  v.  Smyth,  17  L.  R.  Eq.  153,  where  the  mortgagor 
devised  all  his  real  estate  to  A.,  subject  to  a  life  interest  in  a  spe- 
cific part  thereof  devised  to  B.,  it  was  held  by  Sir  G.  Jessel,  M.  R., 
that  B.'s  life  estate  was  subject  to  a  proportionate  share  of  the 
mortgage  debt. 

But  a  party  seeking  contribution  must  show  not  only  that  there 
is  a  charge  on  both  properties,  but  also  that  they  are  equally  liable 
inter  se:  In  re  Dunlop,  Dunlop  v.  Dunlop,  21  Ch.  D.  583,  593. 

We  have  before  seen  in  what  order,  in  cases  not  coming  within 
Locke  King's  Act,  assets  are  applicable  in  the  exoneration  of  mort- 
gaged estates,  on  behalf  of  one  taking  as  devisee  or  heir-at-law 
thereof,  ante,  767—769. 

Under  Locke  King's  Act,  unless  by  the  signification  of  a  contrary 

intention  the  primary  liability  of  the  land  in  mortgage  to  bear  the 

mortgage  debt  be  thrown  upon  other  real  or  personal   property  of 

the  party  dying  seised  of  or  entitled  to  such   land,  the  devisee  or 
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heir-at-law  cannot  claim  a  right  to  have  land  in  mortgage  exonerated 
by  the  application  for  that  purpose  of  any  of  the  real  or  personal 
estate  of  the  testator  or  ancestor.  As  far  as  they  are  concerned,  the 
land  in  mortgage  must  solely  bear  its  burden. 

Where  a  contrary  Intention  has  been  shown  under  the  act,  by  the 
substitution  of  another  fund  for  the  exoneration  of  the  property  in 
mortgage,  it  has  been  held  by  the  greater  weight  of  authority  that 
if  the  fund  be  insufficient  to  pay  ofP  the  mortgage,  the  deficiency  must 
be  borue  by  the  mortgaged  estate  [Rodhouse  v.  Mold,  35  L.  J.  (Ch.) 
67;  and  see  Gall  v.  Fenwick,  43  L.  J.  Ch.  178),  although  it  seems 
to  have  been  erroneously  thought  at  one  time  that  in  such  a  case 
ttie  operation  of  the  act  was  altogether  defeated,  and  that  exonera- 
tion might  be  claimed  out  of  the  assets  in  the  same  order  as  under 
the  old  law:  Allen  v.  Allen,  30  Beav.  403;  Greated  v.  Greated,  2G 
Beav.  621. 

The  right  of  the  mortgagee  to  obtain  full  payment  or  satisfaction 
of  his  mortgage  debts  out  of  all  the  assets  of  the  mortgagor,  in  case 
the  mortgaged  estate  should  be  insufficient,  is  not  affected  by  Locke 
King's  Act,  and  it  is  presumed,  that  after  having  resorted  to  the 
funds  already  indicated,  he  will  be  entitled  to  payment  out  of  the 
assets  of  the  testator  in  tte  ordinary  course  of  administratioD. 

The  election  of  the  mortgagee  to  come  upon  the  personalty  for 
payment  of  the  mortgage  debt  will  not  determine  what  fuud  shall 
be  ultimately  charged  with  it;  for,  under  the  ordinary  rule  of  mar- 
shalling the  simple  contract  creditors,  the  widow  or  legatees  would 
have  a  right  to  stand  in  his  place  for  so  much  of  the  real  estate  as 
he  should  take  out  of  the  personal.  They  will  not,  there- 
fore, *  be  prejudiced,  nor  will  the  devisee  be  benefited,  by  [  *  772  ] 
the  election  of  the  mortgagee  to  proceed,  as  he  undoubt- 
edly may,  against  the  personal  estate  in  the  first  instance. 

It  must,  however,  be  remembered  that,  under  Hi  ade  Palmer's  Act 
(32  &  33  Vict.  c.  46),  a  mortgagee,  being  (as  he  ordinarily  is  by 
reason  of  the  covenant  in  the  mortgage  deed)  a  specialty  creditor,  is 
only  entitled  to  be  paid  pari  passu  with  simple  contract  creditors. 

Moreover,  under  the  Supreme  Court  of  Judicature  Act,  1875  (38 
&  39  Vict.  c.  77),  s.  10,  in  the  administration  of  the  assets  of  any 
person  who  may  die  after  the  1st  of  November,  1875,  and  whose  es- 
tate may  prove  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  and  in  the  winding-up  of  companies,  a  mortgagee,  if  he 
proves  for  his  whole  debt,  must  give  up  his  security,  or,  if  his  se- 
curity be  realised  or  valued,  he  can  prove  only  for  the  balance.  See 
In  re  Summers,  Boswell  v.  Gurney,  13  Ch.  D.  136;  Trower's  Pre- 
valence of  Equity,  p.  4. 

And  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  the 
estate  of  a  person  dying  insolvent  may  be  administered  in  bank- 
ruptcy upon  the  petition  of  a  creditor  of  a  deceased  debtor  whose 
debt  would  have  been  sufficient  to  support  a  bankruptcy  petition 
against  such  debtor  had  he  been  alive.     Sect.  125. 
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As  to  marshalling  of  assets  and  securities,  see  Aldrich  v.  Cooper^ 
2  L.  C.  Eq.  and  note. 

[^Doctrine  of  Primary  Liability  of  the  Personal  Estate  Restated. — 
The  personal  estate  of  a  decedent  is  the  natural  fund  for  the  pay- 
ment of  his  debts  and  also  the  legacies,  and  as  a  general  rule,  it  is 
to  be  first  exhausted  before  the  real  estate  is  to  be  called  upon.  But 
the  testator  may  exonerate  the  personal  estate  by  transferring  from 
it  to  the  real  estate  the  liability.  The  presumption,  however,  is 
against  the  intention  to  exonerate  and  in  favor  of  considering  the 
real  estate  as  an  auxiliary  fund. 

If  the  personal  estate  as  a  whole  and  not  as  a  residue  is  given  in 
the  nature  of  a  specific  bequest,  and  another  fund  is  supplied  for 
the  payment  of  debts  and  legacies,  or  if  the  testators  by  his  will  has 
shown  any  intention  to  preserve  the  personal  estate  entire  for  any 
given  purpose  whatever,  it  will  be  sufficient  to  exempt  the  personalty. 

The  personal  estate  may  also  be  exonerated  by  implication,  as  in 
the  case  of  a  mortgage  debt  not  created  by  the  testator  and  which 
has  been  held  under  certain  circumstances  to  be  payable  not  out  of 
the  personalty  but  out  of  the  mortgaged  premises.  If,  however,  for 
any  reason  the  debt  becomes  that  of  the  owner  of  the  land,  it  must 
be  paid  out  of  his  personalty.] 


[  ^  773  ]  EUSSEL  ^.  EUSSEL  (a). 


Easter  Term,  1783. 

[reported   1  BRO.  c.  c.  269.] 

[Reg.  Lib.  1782,  A.Jol  441.] 

Equitable  Mortgage  by  deposit  of  Title-Deeds.] — Pledge  of  a 
lease  carried  into  effect,  against  assignees  of  a  bankrupt.  Evi- 
dence of  the  bankrupt,  he  having  had  his  allowance  and  certificate, 
allowed  to  be  read. 

A  LEASE  having  been  pledged  by  a  person  (who  afterwards  be- 
came a  bankrupt)  to  the  plaintiff,  as  a  security  for  a  sum  of  money 

(a)  Hales  v.  Van  Berchen,  2  Vera.  617,  where  it  was  held  that  the  deposit  in 
that  case  for  the  performance  of  a  written  agreement,  though  there  was  no 
writing  declaring  it  to  be  a  security,  was  not  within  the  statute. 
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lent  to  the  bankrupt,  the  pledgee  brought  this  bill  for  a  sale  of  the 
leasehold  estate. 

Mr.  Lloyd,  for  the  plaintiff,  merely  stated  the  case,  and  that  the 
plaintift  had  a  lien  upon  the  estate; 

Mr.  Kenyon,  for  the  defendants,  the  assignees,  insisted  that  the 
plaintift's  claim  was  against  the  law  of  the  land  ;  for  that  it  would 
be  charging  land  without  writing,  which  is  against  the  fourth  clause 
of  the  Statute  of  Frauds  (a). 

Lord  Loughborough,  Lord  Commissioner. — In  this  case  it  is  a 
delivery  of  the  title  to  the  plaintiff  for  a  valuable  consideration. 
The  Court  has  nothing  to  do  but  to  supply  the  legal  formalities. 
In  all  these  cases  the  contract  is  not  to  be  performed,  but  is  exe- 
cuted. 

AsHURST,  Lord  Commissioner. — Where  the  contract  is  for  a  sale, 
and  it  is  admitted  so  to  be,  it  is  an  equivocal  act  to  be  explained, 
whether  the  party  was  admitted  as  tenant  or  as  purchaser.  So 
here  it  is  open  to  explanation,  upon  what  terms  the  lease  was  de- 
livered. 

A  question  arose  as  to  reading  the  bankrupt's  evidence, 
*  he   having  had   his  allowance  and  certificate,  but  the  [  *  774  ] 
Court  suffered  it  to  be  read,  thinking  him  not  bound  to 
refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a 
security  for  the  sum  advanced  by  the'plaintiff  to  the  bankrupt 

Upon  the  trial,  the  jury  found  it  was  deposited  as  a  security  (6). 


By  the  4th  section  of  29  Car.  2,  c.  3,  commonly  called  the  Statute 
of  Frauds  and  Perjuries,  it  is  enacted,  "that  no  action  shall  be 
brought  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita» 

(rt)  29  Car.  2,  c.  3,  s.  4. 

(b)  The  Reporter  has  been  informed  that  this  cause  came  on  afterwards 
(though  he  has  not  been  able  to  ascertain  the  date)  before  Lord  Thurlow,  on 
the  equity  reserved,  when  his  Lordship  ordered  that  the  lease  should  be  sold, 
and  the  plaintiff  paid  his  money. 

The  same  point  has  been  since  determined  in  the  cases  of  Featherstone  v. 
Fenwick,  May,  1784,  and  Harlord  v.  Carpenter,  17th  and  18th  of  April,  1785, 
where  Lord  Thurloivheld,  that  the  deposit  of  deeds  entitled  the  holder  to  have 
a  mortgage,  and  to  have  his  lien  effectuated.  Although  there  was  no  special 
agreement  to  assign,  the  deposit  affords  a  presumption  that  such  was  the  in- 
tent. 
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ments,  or  any  interest  in  or  concerning  tliem,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised." 

Notwithstanding  this  statute,  it  was  held  first  by  the  Lords  Com- 
missioners, and  afterwards  by  Lord  Thurlow,  in  the  case  of  Mussel 
V.  Bussel,  that  a  mere  deposit  of  title-deeds  by  a  debtor  for  the  pur- 
pose of  securing  a  sum  of  money,  gave  his  creditor,  in  whose  hands 
they  were  placed,  an  interest  in  the  land  to  which  they  related,  so 
as  to  enable  him  to  file  a  bill  for  a  sale. 

'•I  remember,"  says  Lord  Eldon,  "previously  to Russel  y.  Russel, 
it  was  very  much  doubted,  whether  a  mere  deposit  of  deeds  consti- 
tuted an  equitable  mortgage,  if  there  was  ro  writing  to  manifest 
the  purpose  ;  since,  resting  altogether  upon  parol,  it  is  quite  com- 
petent to  the  man  who  put  the  deeds  into  the  hands  of  a  creditor, 
without  reference  to  the  debt,  afterwards,  from  favour  to  that  cred- 
itor, to  say  they  were  deposited  with  him  for  the  purpose  of  secur- 
ing his  debt;  and  so  all  the  perjury  that  the  statute  meant  to 
avoid  is  introduced,  and  the  rule  changed.  But  Lord  Thurloiv  was 
of  opinion,  and  that  is  not  now  to  be  disturbed,  that  the  fact  of  the 
adverse  possession  of  the  deeds  in  the  person  claiming  the  lien,  and  out 
of  the  other, was  a  fact  that  entitled  the  Court  to  give  an  interest :"  Ex 
parte  Corning,  9  Ves.  115.  On  many  other  occasions,  Rus- 
[  *  775  ]  sel  V.  Russel,  has  been  strongly  commented  *  on,  and  dis- 
approved of  by  Lord  Eldon,  as  in  efPect  repealing  part  of 
the  Statute  of  Frauds.  It  has,  however,  been  constantly  acted  upon 
-and  recognised  as  a  binding  authority.  See  Ex  parte  Wetherell,  11 
Ves.  398;  Ex  parte  Haigh,  11  Ves.  403;  Ex  p^arte  Mountford,  14 
Ves.  606;  Ex  parte  Kensington,  2  V.  &  B.  79;  Ex  parte  Hooper,  1 
Mer.  9;  Lacon  v.  Allen,  3  Drew.  579,  582;  The  National  Bank  of 
Australasia  v.  Cherry,  3  L.  K.  P.  C.  C.  299;  Mellory.  Porter,  25  Ch. 
D.  158. 

An  equitable  mortgage  by  deposit  of  title-deeds  was,  even  before 
the  Judicature  Act,  recognised  at  law  in  a  case  where  it  was  held 
that  the  assignees  in  bankruptcy  of  the  depositor  of  the  deeds 
could  not  recover  from  the  depositee  rents  received  by  him  since 
the  time  of  the  deposit:  Sumpter  v.  Cooper,  2  B.  &  Ad.  223. 
[Mortgages  by  deposit  of  title  deeds  have  been  sustained  in  several 
of  the  United  States,  but  they  have  not  been  of  frequent  occurrence: 
Jarvis  v.  Dutcher,  16  Wis.  307;  Richards  -y.  Leaming,  27  111.  431; 
Griffin  V.  Griffin,  3  C.  E.  Green,  104;  Case  v.  Peck,  21  N.  Y.  587; 
Hackett  v.  Reynolds,  4  R.  I.  512;  Mounce  v.  Byars,  16  Ga.  469. 

They  were  disproved  of  in  Kentucky,  in  Vanmeter  v.  McFadden, 
8  B.  Mon.  435,  and  in  Ohio  and  Pennsylvania  they  have  been  en- 
tirely rejected:  Probosco  v.  Johnson,  2  Disney,  96;  Edwards  v. 
Trumbull,  14  Wright  (Pa.),  509;  Shitz  v.  Dieffenbach,  3  Barr,  233. 
As  to  the  question  in  Vermont,  see  Bicknell  v.  Bicknell,  31  Vt.  498.] 
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An  equitable  mortgagee,  however,  by  deposit,  could  not  retain  the 
title-deeds  of  an  estate  in  an  action  of  trover  at  law  against  him 
by  a  previous  purchaser  of  the  fee  from  the  depositor:  Harring- 
ton V.  Price,  3  B.  &  Ad.  170. 

Nearly  all  property  which  can  be  made  the  subject  of  a  legal 
mortgage  can  be  made  the  subject  of  an  equitable  niortgage  by 
deposit. 

A  deposit  of  a  copy  of  court  rolls  (Ex  parte  Warner,  re  Cooke, 
1  Rose,  286;  Winter  v.  Lord  Anson,  3  Russ.  493;  Whitbread  v. 
Jordan,  1  Y.  &  C.  Exch.  Ca.  303;  Tylee  v.  Webb,  6  Beav.  552; 
Fryce  v.  Bury,  2  Drew.  11),  of  an  agreement  for  a  lease  (The  Unity 
Joint  Stock  Mutual  Banking  Association  v.  King,  25  Beav.  72), 
though  afterwards  granted  upon  difiFerent  terms  (Ex  parte  Reid, 
17  L.  J.  (Bkcy.)  19),  or  of  a  policy  of  insurance  (Ferris  v.  Mul- 
Uns,  2  Sm.  &  Gr.  378),  or  of  a  registered  mortgage  of  a  ship  (Lacon 
V.  Liffen,  4  Giff.  75;  9  Jur.  N.  S.  13),  will  create  an  equitable  mort- 
gage. So  likewise  will  a  deposit  of  certificates  of  shares  in  a  pub- 
lic company  under  the  Joint  Stock  Companies  Act  (1862):  Ex 
parte  Moss,  3  De  G.  &  Sm.  599;  Ex  parte  Steicart,  Be  Shelley,  34 
L.  J.  (Bkcy.)  6;  13  W.  R.  (L.  C.)  356.  Sed  vide  Ex  parte  Boulton 
Re  Sketchley,  1  De  G.  &  Jo.  163. 

Where  the  owner  of  shares  borrows  money,  and  deposits  with  the 
lender  certificates  of  his  shares  and  also  transfers  thereof  signed  by 
him,  but  with  the  date  and  name  of  the  transferee  left  blank,  the 
lender  has  an  implied  power  to  fill  up  the  blanks,  and  obtain  regis- 
tration (/n  re  Tahiti  Cotton  Company,  Ex  parte  Sargent,  17,  L.  R. 
Eq.  273),  but  semble  if  no  time  be  fixed  for  repayment  of  the  loan, 
and  nothing  was  said  as  to  the  object  of  a  transfer,  the  depositee 
has  no  authority,  without  a  previous  demand  for  repayment  of  the 
loan,  to  sell  or  sub-mortgage  the  shares,  and  fill  in  the 
name  of  the  purchaser  or  *  sub-mortgagee  as  transferee:  [*776] 
France  v.  Clarke,  22  Ch.  D.  830.  [There  are  two  points  of 
difference  between  a  mortgage  of  personal  propertyand  a  pledge  there- 
of. A  pledge  confers  no  right  to  sell,  but  only  to  retain  possession 
until  the  debt  has  been  paid.  As  to  the  wrongful  sale  by  the  pledgee, 
see  Fisher  v.  Brown,  104  Mass.  259.  A  mortgage  conveys  the  en- 
tire property  of  the  thing  mortgaged  to  the  mortgagee  with  a  con- 
dition attached,  and  if  the  condition  is  broken,  the  property  rests 
absolutely  in  the  mortgagee. 

In  equity  the  tendency  is  to  regard  the  delivery  of  possession  of 
personal  property  as  always  essential  to  a  valid  mortgage  of  the 
same.  Walcott  v.  Keith,  2  Foster,  196;  Whittle  v.  Skinner,  23  Vt. 
531.] 

Notice,  however,  to  the  company  of  such  deposit  vvas  necessary 
previous  to  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71,  s.  15), 
to  take  such  property  out  of  the  order  and  disposition  of  the  de- 
positor, should  he  become  bankrupt  or  insolvent:  Ex  parte  Boul- 
ton, re  Sketchley,  1  De  G.  &  Jo.  163;  3  Jur.  N.   S.   Ch.   425.     And 
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as  shares  in  companies,  the  legal  title  to  which  depends  on  the  regj- 
ister,  have  been  decided  not  to  be  choses  in  action,  they  fall  within 
the  reputed  ownership  clause  (sub-s.  5)  of  that  Act,  and  therefore 
such  notice  is  now  requisite:  Ex  parte  Union  Bank  of  Manchester, 
12  L.  R.  Eq.  354 

The  result  is  the  same  under  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  44  (iii.).     See  Lead.  Cas.  Merc."  L.  706-9,  3rd  ed. 

And  a  deposit  of  a  land  order  of  the  New  Zealand  Company,  by 
way  of  mortgage,  was  held  to  be  good,  without  notice  having  been 
given  to  the  company  of  the  deposit:  Ex  parte  Barnett,  1  De  G. 
194. 

A  public  company,  under  the  Joint  Stock  Companies  Act,  1862, 
can  make  a  mortgage  by  deposit  (In  re  General  Provident  Assur- 
ance Company i  ex  parte  National  Bank,  14  L.  E..  Eq.  507),  but  not 
to  any  of  its  own  officers,  such  as  a  manager  or  director,  or  to  their 
solicitor,  even  if  he  be  only  solicitor  in  hdc  re  {In  re  Patent  Bread 
Machinery  Co.,  ex  parte  Valpy  and  Chaplin,  7  L.  R.  Ch.  App.  289; 
In  re  Native  Iron  Ore  Company,  2  Ch.  D.  345),  by  a  mere  deposit 
of  deeds,  or  otherwise  than  in  the  manner  prescribed  by  the  Com- 
panies Act,  1862,  s.  43,  so  as  to  be  binding  against  the  general 
creditors  of  the  company,  because  it  is  the  duty  of  an  officer  of  the 
company  to  see  that  all  mortgages  are  made  in  compliance  with  the 
directions  of  the  Legislature,  and  duly  registered:  In  re  General 
Provident  Assurance  Company,  14  L.  R.  Eq.  51 3,  cited.  In  re  Wynn 
Hall  Coal  Company,  10  L.  R.  Eq.  515. 

These  authorities  have  been  disapproved  of  by  Sir  G.  Jessel,  M. 
R.,  who,  in  a  recent  case,  observed  that  he  should  have  thought  that 
the  penalty  for  not  registering  under  the  43rd  section  of  the  Com- 
panies Act,  1862,  was  distinct  and  precise,  and  that  if  the  invalida- 
tion of  the  mortgage  had  been  the  penalty  intended  to  have  been 
imposed,  the  Act  would  have  said  so.  His  Lordship,  however,  said 
also  that  it  seemed  he  was  wrong,  because  there  were  two  decisions 
of  the  Court  of  Appeal  the  other  way:  In  re  International  Pulp 
and  Paper  Company,  Knowles^  Mortgage,  6  Ch.  D.  561. 

It  seems,  at  present,  that  there  is  an  inclination  on  the  part  of  the 
Court,  to  confine  the  principle  upon  which  these  decisions  proceed 
within  the  narrowest  limits.  Hence,  although  it  is  admit- 
[  *  777  ]  ted  *  that  there  is  some  personal  equity  against  a  director 
or  officer  of  a  company,  which  prevents  him  from  setting 
up  such  a  mortgage  himself,  it  has  been  held  that  such  principle 
does  not  apply  to  any  person  claiming  under  or  through  a  director 
or  officer,  but  only  to  a  director  or  officer  himself  {In  re  Inter- 
national Pulp  and  Paper  Company,  6  Ch.  D.  556),  nor  does  it  ap- 
ply to  a  case  where  a  mortgage  was  made  to  partners  who  were  not 
all  directors  of  the  company :  In  re  South  Durham  Iron  Company, 
Smith's  Case,  11  Ch.  D.  579. 

Where,  moreover,  two  directors  to  whom  property  of  the  com- 
pany had  been  mortgaged  had  directed  the  secretary  to  register  the 
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mortgage,  and  furnished  him  with  the  materials  for  so  doing,  they 
were  held  not  to  have  knowingly  and  wilfully,  within  the  meaning 
of  the  Act,  authorised  or  permitted  the  omission  of  the  entry  of  tbe 
mortgage  on  the  register;  and  as  they  had  realized  their  security 
before  the  commencement  of  the  winding-up  of  the  company,  the 
liquidator  was  held  not  to  be  able  to  compel  them  to  refund  the  pro- 
ceeds of  the  security!  In  re  Borough  of  Hackney  Newspaper  Com- 
pany, 3  Ch.  D.  669. 

A  company,  however,  can  effect  a  valid  mortgage  by  deposit  of 
deeds  with  bankers  without  complying  with  the  formalities  required 
by  the  Legislature  upon  the  execution  of  mortgage  deeds,  because 
a  banker  is  not  an  officer  of  a  company,  and  therefore  it  is  not  his 
duty  to  see  that  such  formalities  were  complied  with :  In  re  General 
Provident  Assurance  Company,  ex  parte  National  Bank,  14  L.  li. 
Eq.  507.  See  also  In  re  Joseph  Williams,  3  I.  Rep.  Eq.  346 ;  In  re 
Patent  File  Company,  6  L.  R.  Ch.  App.  83;  In  re  Imperial  Land 
Company  of  Marseilles;  In  re  National  Bank,  10  L.  R.  Eq.  298. 

Nor  is  registration  essential  in  the  case  of  a  loan,  as  for  instance 
upon  debentures  to  ordinary  shareholders:  In  re  General  South 
American  Company,  2  Ch.  D.  337.  [Mortgages  of  the  rolling  stock 
of  a  railroad  are  of  frequent  occurrence,  such  mortgages  being  reg- 
ulated by  statute  in  many  of  the  States:  2  Redield  on  Railwavs, 
501,  508;  Ladley  v.  Creighton,  20  P.  F.  Smith,  494;  Morrill  v.  Noyes, 
56  Me.  465.] 

Sir  R.  Mallns,  V.-C,  taking  a  distinctly  opposite  view  to  Sir  G. 
Jessel,  M.  R.,  has  strongly  disapproved  of  the  Courts  having  gone  so 
far  in"  allowing  of  mortgages  by  deposit  by  companies.  Observing 
that  he  thought  that  it  would  have  been  very  Well  indeed  if  the 
Courts  had  resolved  never  to  give  any  effect  to  any  mortgage  by 
companies  by  deposit  of  title-deeds  or  otherwise,  unless  the  requi- 
sites of  the  articles  of  association  had  been  first  complied  with,  be- 
cause it  is  a  great  safeguard  to  shareholders  that  these  ceremonies 
should  be  gone  through.  It  would  be  a  great  restraint  on  careless 
or  fraudulent  directors  and  officers  of  the  company  that  they  could 
not  create  a  mortgage  upon  the  property  of  the  company 
without  going  through  all  such  ceremonies  as  those  which 
were  *  prescribed:  In  re  General  Provident  Assurance  Com-  [  *  778  ] 
pany,  ex  parte  National  Bank,  14  L.  R.  Eq.  513.  Sed 
vide  In  re  Patent  File  Company,  6  L.  R.  Ch.  App.  83,  87,  88. 

The  directors  of  a  benefit  building  society  enrolled  under  6  &  7 
"Wm.  4,  c.  32,  having  by  one  of  its  rules  power  to  borrow  money 
from  time  to  time  at  interest,  such  borrowed  money  to  be  a  first 
charge  upon  the  funds  and  property  of  the  society,  cannot  by  a  de- 
posit with  lenders,  as  security,  of  title-deeds  of  properties  which 
had  been  mortgaged  to  the  society  by  advanced  members,  give  the 
depositees  a  special  equitable  charge  upon  the  specific  properties, 
such  claim  being  inconsistent  with  the  rule,  which  was  that  all 
moneys  borrowed  under  it  were  to  have  the  benefit,  equally  pari 
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passu,  of  a  first  charge  upon  the  general  funds  and  property,  and 
in  such  case  on  the  winding  up  of  the  society  it  was  held  that  the 
depositees  were  entitled,  on  giving  up  their  securities,  to  payment 
out  of  the  assets,  after  satisfaction  of  the  outside  creditors,  and  in 
priority  to  the  claims  of  all  shareholders  or  members:  Murray  v. 
Scott,  9  App.  Ca.  519;  In  re  Mutual  Aid  Permanent  Benefit  Build- 
ing Society,  30  Ch.  D.  434,  affirming  the  decision  of  Kay,  J.,  reported 
29  Ch.  D.  182. 

Although  the  law  of  Scotland  knows  nothing  of  equitable  mort- 
gages, the  owner  of  a  Scotch  estate  can  be  compelled  in  England  to 
give  effect  to  a  pledge  made  by  the  deposit  of  title-deeds:  Ex  parte 
Pollard,  Mont.  &  C.  239;  4  Deac.  27;  Coote  v.  Jecks,  13  L.  R.  Eq. 
597;  Westl.  Priv.  International  Law,'  58. 

And  it  has  been  held  that  a  deposit  of  a  minute  of  a  lease  of  lands 
and  a  pledge  of  chattels  in  Scotland  did  not  require  registration, 
under  the  Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36),  repealed  by 
sec.  23  of  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  repealed 
in  part  by  45  &  46  Vict.  c.  43:  Coote  v.  Jecks,  13  L.  R.  Eq.  597, 602. 

A  deposit  of  the  title-deeds  of  a  house  in  Shanghai  has  been  held 
good,  although  no  memorandum  of  the  deposit  was  made  at  the 
British  Consulate  at  Shanghai,  and  the  house  remained  registered 
in  the  name  of  the  depositors:  Ex  parte  Holthausen,  9  L.  R.  Ch. 
App.  722. 

Moreover,  where  the  lex  loci  rei  sitce  does  not  forbid,  and  the  par- 
ties do  not  contract  with  reference  to  any  other  particular  law,  and 
the  general  law  of  the  place  is  English,  an  equitable  lien  will  be 
created  upon  land  by  a  deposit  of  title-deeds:  Varden  Seth  Sam  v. 
Luckpathy  Royjee  Lallah,  9  Moo.  Ind.  App.  303. 

If  there  are  no  title-deeds  or  conveyances  in  the  depositors'  pos- 
session, an  equitable  mortgage  may  be  created  by  the  deposit  of  the 
receipt  for  purchase  money,  containing  the  terms  of  the  agreement 
for  sale  (Goodiuin  v.  Waghorn,  4  L.  J.  N.  S.  Ch.  172);  but 
[  *  779  ]  the  deposit  of  an  attested  copy  of  a  *  deed  will  not  it  seems 
be  sufficient  for  that  purpose:  Ex  parte  Broadbent,  1  M. 
&  A.  635;  4  D.  &  C.  3.  [In  a  number  of  cases,  agreements  to  give 
a  mortgage  have  been  held  to  create  a  lien :  Muskingum  v.  Car- 
penter, 7  Ohio,  21;  Hall  v.  Hall,  50  Conn.  104;  Matter  of  Howe,  1 
Paige,  125;  Reed  v.  Simons,  2  Des.  552.] 

AVhere  land  has  been  registered  under  the  Land  Registry  Act  (25 
&  26  Vict.  c.  53)  no  equitable  mortgage  could  be  created  by  a  de- 
posit of  the  title  deeds  (sec.  63),  but  it  might  be  created  by  a  de- 
posit of  the  land  certificate  (sec.  73). 

Under  the  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  which 
has  in  effect  repealed  the  Land  Registry  Act,  subject  to  any  regis- 
tered estates,  charges,  or  rights,  the  deposit  of  the  land  certificate 
in  the  case  of  freehold  land,  and  of  the  office  copy  of  the  registered 
lease  in  the  case  of  leasehold  land,  shall,  for  the  purpose  of  creating 
a  lien  on  the  land  to  which  such  certificate  or  lease  relates,  be 
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deemed  equivalent  to  a  deposit  of  the  title-deeds  of  the  land.   (Sect. 
81). 

Previous  to  the  decision  of  Bussel  v.  Russel,  many  cases  occurred 
in  which  persons  having  title-deeds  in  their  hands  had  a  right  to 
say  they  had  an  interest  in  the  deeds,  but  not  in  the  estate,  except 
collaterally ;  if,  for  instance,  the  owner  could  not  part  with  the  estate 
without  the  deeds,  he  should  not  have  them  without  paying  the 
debt,  the  possession  of  the  deeds  giving  no  direct  interest  in  the  es- 
tate, but  an  interest  arising  out  of  the  power  of  embarrassing  the 
proprietor  in  the  sale:  Ex  parte  Whitbread,19  Ves.  210;  Ex  parte 
Kensington,  2  V.  &  B.  83. 

The  effect  of  a  mere  deposit  of  title-deeds  to  secure  a  sum  of 
money  has  been  thus  stated  by  ^ir  i^.  T.  Kindersley,  V.-C. :  "By 
the  deposit  the  mortgagor  contracts  that  his  interest  shall  be 
liable  to  the  debt,  and  that  he  will  make  such  conveyance  or  assur- 
ance as  may  be  necessary  to  vest  his  interest  in  the  mortgagee:  " 
Pryce  v.  Bury,  2  Drew.  42. 

But  the  terms  of  an  agreement  upon  the  deposit  of  the  deeds, 
may  show  the  intention  of  the  parties  to  have  been  different,  and 
that  a  mere  indemnity  against  a  contingent  liability  on  a  joint  and 
several  promissory  note  was  intended.  Thus,  in  Sporle  v.  Whay- 
man  (20  Beav.  607',  title-deeds  were  deposited  by  the  defendant- 
with  the  plaintiff  as  an  indemnity  against  contingent  payments  to 
which  he  might  become  liable  as  security  upon  a  joint  and  several 
promissory  note,  but  there  was  no  agreement  to  execute  a  formal 
mortgage.  Before  the  plaintiff  had  made  any  payment,  he  tiled  a 
bill  to  have  a  formal  mortgage  executed.  It  was  held,  however,  by 
Sir  J.  Romilly,  M.  K.,  that  he  was  not  entitled  thereto,  but  only  to 
a  memorandum,  signed  by  the  defendant,  specifying  the  terms  of 
the  deposit.    But  see  Pryce  v.  Bury,  2  Drew.  42,  affirmed  18  Jur.  967. 

The  effect,  it  seems,  of  an  equitable  mortgage  by  deposit  of  title- 
deeds,  is  to  give  a  lien  on  the  lands  and  not  on  the  deeds.  [Liens 
may  be  created  by  a  deposit  of  only  a  part  of  the  title  deeds:  Lacon  v. 
Allen,  3  Drewry,  579;  Ex  parte  Chippendall,  1  Deacon,  67.] 
Hence  it  has  been  held  in  Ireland  *  that  where  title  deeds  [  *  780  ] 
are  deposited  by  way  of  equitable  mortgage,  the  equitable 
mortgagee  may  be  ordered,  without  prejudice  to  his  rights,  to  lodge 
these  deeds  in  Court:  In  re  Girdwood,  5  L.  E.  Ir.  45. 

But  if  with  such  deposit  there  be  a  memorandum  in  writing  of  the 
eqnitablo  mortgage,  such  memorandum,  it  seems,  would  be  an  in- 
strument creating  a  security  or  dealing  with  it,  which  under  the 
20th  rule  of  1859,  the  mortgagee  would  be  entitled  to  retain:  76. 
p.  47. 

So  where  a  person  deposits  deeds  upon  a  condition,  as  for  in- 
stance, that  a  sum  of  money  shall  be  advanced  for  seven  days  to 
another  party,  if  the  persons  with  whom  the  deeds  are  deposited 
do  not  fulfil  the  condition  by  advancing  the  money  for   seven  days, 

233 


*  781  BUSSEL.'y.  RUSSEL. 

they  will   have  no  lien  upon  the  deeds:  Burton  v.  Gray^  8  L.  K. 
Ch.  App.  932. 

Where  a  person  fraudulently  obtains  the  title  deeds  of  the  real 
owner,  he  cannot  by  depositing  them  with  a  third  party  to  secure 
an  advance  of  money  create  an  equitable  mortgage,  as  against  the 
real  owner  (Spackman  v.  Foster,  11  Q.  B.  D.  99,  100,  101),  who 
will  be  able  to  recover  them  back  by  an  action  (lb.),  and  the  Statute 
of  Limitations  will  not  run  against  the  real  owner  until  a  demand 
has  been  made  by  him  for  the  deeds,  and  it  has  been  refused:  lb. 

How  equitable  mortgages  may  be  created.] — In  order  to  create  a 
valid  equitable  mortgage  there  must  be  either  express  evidence  of 
the  intention  to  do  so,  which  may,  as  in  the  principal  case,  be  by 
parol  [Ex  parte  Haigh,  11  Ves.  403;  Ex  parte  Mountfort,  14  Ves. 
600;  Ex  parte  Kensington,  2  V.  &  B.  83),  or,  as  is  often  the  case,  by 
a  memorandum  in  writing,  or  partly  by  writing  and  partly  by  parol 
(Casberd  v.  The  Attorney -General,  6  Price,  411;  Ede  v.  Knowles, 
2  Y.  &  0.  C.  C.  172;  Burgess  v.  Moxon,  2  Jur.  N.  S.  1069);  or  a  pre- 
sumption may  arise  of  such  intention  from  the  mere  deposit  of  the 
deeds,  where  their  possession  by  the  depositee  cannot  otherwise  be 
accounted  for:  Featherstone  v.  Fenwick,  1  Bro.  C.  C.  270  n. ;  Har- 
ford V.  Carpenter,  lb.',  Edge  v.  Worthington,  1  Cox,  211;  Ex  parte 
Langston,  17  Ves.  227;  Dixon  y.  Muckleston,  8  L.  R.  Ch.  App.  155. 

The  mere  possession  of  deeds  without  evidence  of  the  contract 
upon  which  the  possession  originated,  or  at  least  of  the  manner  in 
which  that  possession  originated,  so  that  a  contract  may  be  inferred, 
may  not  be  enough  to  create  an  equitable  security.  See  Chapman 
V.  Chapman,  13  Beav.  308.  But  the  fact  that  in  this  case  there 
was  a  debt  due,  secured  by  bond,  upon  which  interest  had  been  duly 
paid  until  within  a  short  period  before  the  filing  of  the 
[  *781  ]  bill,  might  have  *  furnished  sufficient  grounds  for  .the 
presumption  that  the  deeds  were  deposited  as  a  security 
for  the  debt.  See  Ex  parte  Jones,  3  M.  &  A.  152;  Williams  v. 
Medlicot,  6  Price,  495;  Dixon  v.  Muckleston,  8  L.  R.  Ch.  App.  155, 
162;  Smith  v.  Constant,  4  DeG.  &Sm.  213,  216. 

There  will  be  no  equitable  mortgage  created  if  the  circumstances 
under  which  deeds  are  left  with  a  party  are  such  as  raise  an  infer- 
ence that  a  deposit  was  not  intended,  as,  for  instance,  where  title- 
deeds  were  left  in  the  counting-house  of  a  banker,  after  he  had  re- 
fused to  advance  money  on  them,  it  was  held  that  no  valid  equita- 
ble mortgage  was  created:  Lucas  v.  Dorrein,  7  Taunt.  278;  1  J.  B 
Moore,  29. 

And  the  mere  possession,  by  a  mortgagee  of  freeholds,  of  the 
deeds  relating  to  leaseholds  belonging  to  the  same  owner,  will  not 
extend  the  operation  of  the  mortgage  deed,  or  give  any  lien  on  the 
leaseholds  for  the  money  advanced.  See  Wardle  v.  Oakley,  36 
Beav.  27. 

It  may  be  here  mentioned  that  the  evidence  in  support  of  the 
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fact  that  the  deeds  were  deposited  as  a  security  for  a  debt  or  ad- 
vance ought  to  be  produced  at  the  heariug  of  the  cause  (Chapman 
V.  Chapman,  13  Beav.  308);  for  if  it  be  not  then  sufficient,  no  in- 
quiry will  be  directed:  lb.  Holden  v.  Hearn,  1  Beav.  456;  Kebelly. 
Philpot,  1  L.  J.  (N.  S.)  Ch.  237. 

No  presumption  of  an  intention  to  create  an  equitable  mortgage 
can  be  raised  by  a  mere  deposit  of  deeds  in  contravention  of  a 
written  document  by  which  it  is  accompanied :  Shaiv  v.  Foster,  5  L. 
R.  Ho.  Lo.  340,  341.  And  it  has  been  long  since  established  that 
where  there  is  a  statement  or  memorandum  in  writing  of  the  cir- 
cumstances under  which  the  deposit  was  made,  parol  evidence  is 
not  admissible  to  contradict  it:  Ex  parte  Coombe,  17  Ves.  369;  and 
see  Baynard  v.  Woolley,  20  Beav.  583.  But  it  is  admissible  to  ex- 
tend a  lien  evidenced  by  a  memorandum  in  writing.  See  Ex  parte 
Kensington,  2  V.  &  B.  79,  and  Ex  parte  Nettleship,  2  M.  D.  &  De 
G.  124,  where  Sir  John  Cross  held,  that  an  agreement  in  writing, 
accompanying  the  deposit  of  title-deeds,  to  secure  a  specific  sum, 
might  be  extended  as  a  security  beyond  that  sum  by  a  subsequent 
verbal  agreement. 

An  agreement  accompanied  with  a  deposit  of  title-deeds,  for  mak- 
ing a  mortgage,  or  for  pledging  the  same  as  a  security,  requires  an 
ad  valorem  stamp  (33  &  34  Vict.  c.  97,  s.  105);  secus  a  memorandum 
simply  stating  the  purpose  of  the  deposit :  MeeA;  v.  Bayliss,  31 L.  J.  Ch. 
448.  But  where  the  agreement,  in  consequence  of  being  unstamped, 
is  inadmissible  as  evidence,  other  parol  evidence  may  be  given,  in 
order  to  establish  the  equitable  mortgage:  Hiem  v.  Mill,  13  Ves. 
114.     -  . 

Formerly,  the  memorandum  of  *  deposit  of  deeds  to  se-  [  *  782  ] 
cure  an  annuity  required  enrolment,  under  53  Geo.  3,  c. 
141,  and  3  Geo.  4,  c.  92  {Ex  parte  Miller,  3  De  G.  &  Sm.  553) ;  but 
those  Acts  which  were  passed  in  order  to  prevent  evasion  of  the 
usury  laws,  were,  upon  the  abolition  of  those  laws  repealed  by  17 
&  18  Vict.  c.  90,  so  that  enrolment  in  such  cases  is  not  now  neces- 
sary; but  by  a  subsequent  Act  (18  &  19  Vict.  c.  15,  s.  12)  registra- 
tion in  the  Common  Pleas,  as  against  purchasers,  mortgagees,  and 
creditors,  is  requisite. 

A  presumption  arises  of  an  intention  to  create  an  equitable  mort- 
gage, by  the  deposit  of  title  deeds,  for  the  purpose  of  preparing  a 
legal  mortgage  {Edge  v.  Worthington,  1  Cox,  211 ;  Hockley  v.  Ban- 
tock,  1  Buss.  141;  Keys  v.  Williams,  3  Y.  &  C.  Exch.  Ca.  62;  James 
V.  Rice,  5  De  G.  Mac.  &  G.  461;  overruling  Brander  v.  Boles,  Prec. 
Ch.  375;  Brisick  v.  Manners,  9  Mod.  284;  Ex  parte  Bulteel,  2  Cox, 
243;  NonHs  v.  Wilkinson,  12  Ves.  192;  King  v.  Benson,  6  Price, 
433,  cited;  Ex  parte  Hooper,  1  Mer.  1 ;  Ex  parte  Pear  se  &  Prothero, 
1  Buck.  525) ;  or  by  a  direction  to  hold  them  until  the  settlement  of 
an  account  or  the  execution  of  a  mortgage:  Fenmick  v.  Potts,  8  De 
G.  Mac.  &  G.  506;  Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614. 

"Where  the  deeds  remain  as  a  deposit  in  the  hands  of  the  debtor, 
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although  accompanied  by  a  memorandum,  especially  if  it  be  not 
communicated  to  the  creditor,  a  valid  equitable  mortgage  will  not 
be  created  thereby.  This  was  decided  in  Adams  v.  Claxton,  6  Ves. 
226,  280;  going  beyond  the  doubt,  rather  strongly  expressed  by 
Lord  Eldon^  C,  in.  Ex  parte  Coming^  9  Ves.  113. 

Where,  however,  the  debtor  holds  the  deposit  with  a  memoran- 
dum of  deposit,  as  the  servant  of  the  creditor,  it  may  be  good :  Fer- 
ris V.  Mullins,  2  Sm.  &  Giff.  378. 

A  deposit  of  deeds  with  a  third  person  for  the  benefit  of  the  cred- 
itor will  be  valid,  provided  the  intention  with  which  it  was  made 
be  satisfactorily  proved.  And  the  possession  of  the  agent  of  the 
debtor  will  be  sufficient  if  the  intention  to  make  him  a  trustee  be 
shown  by  the  memorandum  of  deposit:  Lloyd  v.  Attwood^  3  De  G. 
&  Jo.  619. 

A  deposit  of  deeds  with  the  wife  of  the  depositor,  to  be  kept  by 
her  for  the  creditor,  was  held  by  Lord  Eldon,  C,  not  to  constitute 
a  valid  equitable  mortgage:  Ex  parte  Coming,  9  Ves.  115. 

A  valid  equitable  mortgage  may  be  created  by  a  written  memo- 
randum of  deposit,  although  no  deposit  of  deeds  may  have  been  actu- 
ally made  with  the  creditor;  as,  for  instance,  when  the  deeds  are 
already  in  the  hands  of  a  third  party:  Daiv\.  Terrell,  33Beav.  218, 
Ex  parte  Farley,  1  M.  D.  &  De  G.  683;  Ex  parte  Heathcodte,  2  M. 

D.  &DeG.  711. 
[  *  783  ]  *A  written  agreement  also  to  deposit  a  deed,  not  then  exe- 
cuted, as  for  instance,  a  lease  when  granted,  has  been  held 
upon  the  granting  of  the  lease  to  create  a  valid  equitable  mortgage; 
Ex  parte  Orrett,  In  re  Pye,  3  Mont.  &  A.  153;  Ex  parte  Smith,  2 
M.  D.  &  DeG.  587;  Ex  parte  Sheffield  Union  Bank  Co.,  13  L.  T.  N. 
S.  477.  But  if  no  deposit  has  been  actually  made,  a  mere paroZ  agree- 
ment to  deposit  a  lease  when  granted  (Ex  parte  Coombe,  In  ,  re 
Beavan,  4  Madd.  249),  or  a  mere  verbal  order  to  the  intended 
lessor  to  do  so  {Ex  parte  Perry,  In  re  Collins,  3  M.  D.  &  De  G.  252), 
will  not  create  a  valid  equitable  mortgage  in  favour  of  the  persons 
with  whom  the  deposit  is  so  agreed  or  ordered  to  be  made.  See, 
also.  Ex  parte  Hallifax,  2  M.  D.  &  De  G.  544. 

Moreover  a  written  memorandum  of  a  mere  intention  to  make  a 
deposit  if  it  were  not  communicated  to  the  creditor  by  the  debtor 
while  he  could  legally  do  so,  or  if  the  deposit  were  not  actually 
made,  though  a  trust  for  the  payment  of  the  debt  might  be  thereby 
created,  will  not  create  a  valid  equitable  mortgage:  Wilson  v.  Bal- 
four, 2  Camp.  5^9;  Re  Bankhead's  Trust,  2  K.  &  J.  560. 

It  is  clear  that  an  equitable  mortgage  may  be  created  by  a  de- 
posit of  part  of  the  title  deeds  only  {Ex  parte  Chippendale,  1  Deac. 
67;  S.  C,  2  M.  &  A.  299;  Whitbread  v.  Jordan,  1  Y.  &  C.  Exch. 
Ca.  303;  Ex  parte  Arkuright,  3  M.  D.  &  De  G.  129;  Lacon  v.  Allen, 
3  Drew.  579) ;  and  each  depositee  may  have  a  valid  security  {Roberts 
V.  Croft,  24  Beav.  223;  2  De  G.  &  Jo.  6),  unless  the  intention  of 
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the  parties  appears  to  have  been  otherwise :  Ex  parte  Pearse  & 
Pr other o,  Buck,  525. 

Nor  is  it  necessary  that  the  deeds  deposited  should  show  a  good 
title  in  the  depositor,  as  for  instance,  when  he  deposits  all  the 
deeds  except  the  conveyance  to  himself :  Ex  parte  Wetherell,  11  Ves. 
39S;  Roberts  V.  Croft,  24  Beav.  223;  2  De  G.  &  Jo.  1;  Thorpe  v. 
Holdsworth,  7  L.  E.  Eq.  147;  Ex  parte  Pott,  7  Jur.  159. 

A  deposit,  moreover,  by  a  landlord  of  a  lease  to  a  creditor  as  a 
.security,  has  been  held  to  amount  to  an  equitable  mortgage  of  the 
whole  fee:  Richards  y.  Borrett,  3  Esp.  102. 

A  deposit  of  deeds,  relating  to  part  of  an  estate,  with  a  represen- 
tation that  they  relate  to  the  whole,  will  not  create  an  equitable 
mortgage  over  the  whole  of  the  property,  but  merely  over  that  part 
actually  comprised  in  the  deed  so  deposited  (Jones  v.  Williams,  24 
Beav.  47) ;  but  the  depositor  may,  under  another  head  of  equity,  be 
compelled  to  make  his  representation  good:  Roberts  v.  Croft,  24 
Beav.  229. 

An  equitable  mortgage  of  lands  in  Middlesex,  created  by  a  mere 
deposit  of  deeds,  does  not  require  registration  under  the 
provisions  *of  the  Registration  Act  (7th  Anne,  c.  20),  be-  [  *  784] 
cause  there  is  no  instrument  to  be  registered:  Sumpter  v. 
Cooper,  2  B.  &  Ad.  223,  226;  Re  M'Kinnetfs  Estate,  6 1.  R.  Eq.  445; 
Re  Hamilton,  9  I.  Ch.  512.  And  it  will  not  be  rendered  void  by  a 
subsequeEt  deed  conveying  the  premises  not  duly  registered: 
Sumpter  v.  Cooper,  2  B.  ifc  Ad.  223. 

But^  it  seems  that  a  person  taking  under  a  subsequently  regis- 
tered conveyance,  or  a  purchaser  from  him,  is  not  entitled  to  pri- 
ority over  such  unregistered  equitable  mortgagee:  In  re  Burke,  9  L. 
R.  Ir.  24;  reversing  S.  C,  7  L.  R.  Ir.  57,  65. 

Where  a  deposit  of  deeds  is  accompanied  by  a  memorandum  it 
will  require  registration  in  order  to  maintain  its  priority:  Neve  v. 
Pennell,  2  H.  &  M.  170;  Moore  y.  Culverhouse,  27  Beav.  639;  In  re 
Wright's  Mortgage  Deed,  16  L.  R.  Eq.  41 ;  Credland  v.  Potter,  18 
L.  R.  Eq.  350;  10  L.  R.  Ch.  App.  8. 

See  the  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54), 
this  Act  is  partially  repealed  and  amended  by  48  Vict.  c.  — ,  and 
48  &  49  Vict.  c.  26;  post,  p.  797. 

What  property  or  interest  is  included  in  a  mortgage  by  deposit.~\ — 
Prima  facie,  the  deposit  of  deeds  by  a  debtor  constitutes  what  in 
familiar  language  is  called  an  equitable  mortgage,  upon  the  whole 
of  the  property  comprised  in  them:  per  Knight  Bruce,  Y.-C,  in 
Ashton  V.  Dalton,  2  Coll.  566;  Ex  parte  Bisdee,  1  M.  D.  «&  De  G. 
333. 

Where,  however,  the  deposit  is  accompanied  by  a  written  memo- 
randum, it  may  show  to  what  property  the  security  extends,  as,  for 
instance,  whether  certain  estates  (Ex  parte  Glyn,  1  M.  D.  &  De  G. 
29) ;  fixtures  Ex  parte  Loyd,  1  M.  &  A.  494;  3  D.  &  C.  765),  or  fur- 
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niture  {Ex  parte  Hunt,  1  M.  D.  &  De  G.  139),  are  to  be  compre- 
hended therein. 

For  instance,  if  deeds  deposited  by  way  of  equitable  mortgage 
apply  to  various  properties,  if  it  is  apparent  on  the  memorandum 
accompanying  the  deposit,  and  from  the  dealings  of  the  parties, 
that  a  portion  only  of  these  properties  was  intended  as  a  security, 
the  lien  of  the  depositee  will  extend  no  further  than  that  portion: 
Wylde  V.  Radford,  33  L.  J.  (N.  S.)  Ch.  51;  12  W.  E.  (Y.-C.  K.) 
38.  See,  also.  Ex  parte  Heathcoate,2  M.  D.  &  De  G.  611;  Ex 
parte  Robinson,  1  D.  &  C.  119;  Ex  parte  Leathes,  3  D.  &  C.  112; 
Daw  V.  Terrell,  33  Beav.  218. 

And  the  equitable  mortgage  will  be  confined  to  the  property 
comprised  in  the  deeds  deposited,  although  the  memorandum  may 
refer  to  deeds  relating  to  other  property  which  are  not  shown 
to  have  been  deposited  (Ex  parte  Powell,  6  Jur.  490),  or  the 
depositor  may  falsely  state  that  the  deeds  actuaHy  deposited  re- 
late to  property    not  comprised  therein:    Jones    v.    Williams,  24 

Beav.  47. 
[  *  785  ]       *Where  a  debtor  who  has  deposited  deeds  with  his  cred- 
itor abstracts  them,  and  they  cannot  be  distinguished,  the 
creditor  will  have  a  lien  on  all  the  deeds  of  the  debtor:  Mason  v. 
Morley,  34  Beav.  475. 

According  to  the  well  recognised  principles  of  Equity,  it  is  clear 
that  where  there  has  been  no  consent  or  subsequent  acquiescence  on 
the  part  of  the  persons  beneficially  interested,  who  are  sui  juris,  an 
equitable  mortgage  by  deposit  of  deeds  relating  to  trust  property 
will  not  prevail  against  the  trust:  (Manningford  v.  Toleman,  1  Coll. 
670:)  but  will  afiPect  any  beneficial  interest  which  the  trustees  may 
have  therein :  Ex  parte  Smith,  re  Hildyard,  2  M.  D.  &  De  G.  587. 
See  also  Ex  parte  Wright,  3  M.  &  A.  49 ;  Cory  v.  Eyre,  1  De  G.  Jo. 
&  Sm.  149;  Stackhouse  v.  Countess  of  Jersey,  IJ.  &  H.  721 ;  and  see 
Bradley  v.  Riches,  9  Ch.  D.  189.  There  the  plaintifP,  through  his 
solicitor,  contributed  £500,  and  the  solicitor  £300  to  a  loan  of  £800 
on  deposit  of  deeds.  The  solicitor  subsequently  took  a  mortgage  to 
himself  for  the  £800.  The  solicitor  afterwards  deposited  the  title- 
deeds  of  the  mortgaged  property  with  a  bank  as  security  for  a  loan 
of  £400.  It  was  held,  by  Fry,  J.  that  the  plaintiff  had  priority  for 
his  £500  over  the  security  to  the  bank. 

A  fortiori  will  the  cestui  que  trusts  have  priority  over  a  depositee, 
where  the  trusts  appear  upon  the  deeds  deposited:  Welchman  v. 
Coventry  Union  Bank,  8  W.  E.  729. 

A  deposit  of  title-deeds  will  comprehend  any  interest  which  the 
depositor  may  afterwards  acquire  in  the  property  {Pryce  v.  Bury,  16 
L.  E.  Eq.  153,  S.  C,  2  Drew.  11),  and  a  share  taken  by  partition  in 
lieu  of  an  undivided  interest  (Ex  parte  Farley  and  others,  1  M.  D. 
&  De  G.  683);  and  where  the  owner  of  an  estate  subject  to  a  mort- 
gage afterwards  paid  it  off,  although  he  took  a  surrender  of  the  term 
and  kept  the  deed  in  his  own  possession,  it  was  held  that  the  lien 
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created  by  the  incnmbrance  extended  to  the  whole  of  the  estate  freed 
from  the  incumbrance:  Ex  parte  Bisdee,  1  M.  D.  &  De  G.  333. 

On  a  deposit  of  deeds  by  way  of  equitable  mortojage,  not  only  fix- 
tures then  existing,  but  also  those  subsequently  erected  on  the 
buildings  or  land  comprised  in  such  deeds  will  form  part  of  the  se- 
curity (Ex  parte  Price,  2  M.  D.  &  De  G.  518;  Ex  parte  Cowell,  12 
Jur.  411;  11  L.  J.  Bank.  16;  Williams  v.  Evans,  23  Beav.  239;  Ex 
parte  Astbury,  4  L.  R.  Ch.  App.  630;  Meux  v.  Jacobs,  7  L.  E.  Ho. 
Lo.  481);  and  it  is  immaterial  whether  such  deposit  be  (Ex  parte 
Astbury,  4  L.  R.  Ch.  App.  630;  Ex  parte  Tagart,  In  re  Mackie,  1  De. 
G.  531)  or  be  not  (Longbottom  v.  Berry,  5  L.  R.  Q.  B.  123), 
accompanied  by  a  *  memorandum,  or  if  there  be  one,  al-  [  *  786] 
though  no  fixtures  (Ex  parte  Price,  2  M.  D.  &  DeG.  518; 
Ex  parte  Tagart,  1  De  G.  531),  or  some  of  the  fixtures  only  [Ex  parte 
Broadwood,  1  M.  D.  &  De  G.  631)  are  therein  mentioned.  The  re- 
sult will  be  the  same,  whether  the  deposit  be  made  by  the  owner  in 
fee,  who  is  also  the  owner  of  the  fixtures  (Ex  parte  Loyd,  3  D.  &  C. 
765;  Ex  parte  Price,  2  M.  D.  &  De  G.  518;  Longbottom  V.  Bei-ry,  5 
L.  R.  Q.  B.  123;  Ex  parte  Moore  and  Robinson'' s  Banking  Co.,  14 
Ch.  D.  379),  or  by  the  lessee,  when  he  is  owner  of  the  fixtures;  and 
and  although  as  between  landlord  and  tenant  they  are  removable 
(Meux  V.  Jacobs,  7  L.  R.  Ho.  Lo.  481;  Ex  parte  Astbury,  4  L.  R. 
Ch.  App.  630),  for  it  has  been  long  since  decided  that  the  peculiar 
law  allowing  the  removal  of  fixtures  as  between  landlord  and  tenant 
is  entirely  inapplicable  to  the  relation  of  mortgagor  and  mortgagee : 
Fisher  v.  Dixon,  12  C.  &  F.  312,  328.  See,  also.  Ex  parte  Barclay, 
5  De  G.  Mac.  &  G.  403. 

And  where  a  lease,  the  deeds  relating  to  which  had  been  deposited, 
had  expired,  and  an  agreement  had  been  made  for  a  lease  which  had 
not  been  granted,  the  produce  of  the  fixtures  were  held  to  be  still 
included  in  the  security:  Fearenside  v.  Derham,  13  L.  J.  (N.  S.)  Ch. 
354. 

Where,  moreover,  the  goodwill  of  a  business  carried  on  upon  pro- 
perty included  in  an  equitable  mortgage  is  sold,  the  equitable  mort- 
gagee will  be  entitled  to  the  proceeds:  Chissum  v.  Dewes,  5  Russ.  29, 
and  see  Pile  v.  Pile,  3  Ch.  D.  36. 

An  equitable  mortgage  or  a  licensed  public-house,  created  by  de- 
posit of  title  deeds,  confers  upon  the  owner  of  the  mortgage  the  right 
to  the  licence  as  against  the  assignees  in  bankruptcy  of  the  licensed 
owner  of  the  public-house:  Rutter  v.  Daniel,  30  W.  R.  724;  In  re 
O'Brien,  Bankrupt,  11  L.  R.  Ir.  213. 

On  the  bankruptcy  of  the  depositor,  fixtures  comprised  in  an 
equitable  mortgage  by  deposit  will  not  be  considereci  as  being  in  his 
order  and  disposition,  but  will  belong  to  the  mortgagee:  Ex  parte 
Barclay,  5  De  G.  Mac.  &  G.  403;  Mather  v.  Eraser,  2  K.  &  J.  536; 
2  Jur.  N.  S.  900;  Waterfall  v.  Penistone,  6  Ell.  &  Bl.  876;  3  Jur. 
N.  S.  14. 

It  has  been  held  that  an  equitable  mortgage  by  deposit  of  title- 
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deeds  with  a  memorandum  of  deposit,  as  it  passed  the  fixtures,  did 
not  require  registration  under  the  Bills  of  Sale  Act,  1854  (17  &  18 
Vict.  c.  36),  so  as  to  maintain  its  priority  over  a  subsequent  mortgage 
by  assignment  of  the  fixtures  registered  under  the  Act,  the  parties 
not  being  placed  in  such  a  position  one  towards  the  otber  upon  which 
position  the  Bills  of  Sale  Act  would  operate  (see  Meux  v. 
[  *  787  ]  Jacobs,  7  L.  R.  Ho.  *  Lo.  481 ).  It  was  not  in  fact  a  ques- 
tion between  a  mortgagee  and  the  general  creditors  repre- 
sented by  the  assignee  in  bankruptcy,  or  between  the  assignees  of 
the  chattels  in  question  by  way  of  mortgage,  and  an  execution  cred- 
itor, as  between  which  classes  of  persons  alone  has  the  Bills  of  Sale 
Act  apparently  on  the  face  of  it,  any  operation.  Ih.  489,  per  Lord 
Hatherley.     See  also  Longbottom  v.  Berry,  5  L.  R.  Q.  B.  123. 

It  has  however  been  held  that  where  there  has  been  an  equitable 
mortgage  by  deposit  without  memorandum  of  premises  upon  which 
are  fixtures,  no  registration  having  taken  place  under  the  Bills  of 
Sale  Act,  1854,  (17  &  18  Vict  c.  36)  on  the  bankruptcy  of  the  depos- 
itor, previous  to  the  depositee  having  taken  possession  of  the  fix- 
tures, they  will  pass  to  the  trustees  in  bankruptcy,  as  being  in  the 
order  and  disposition  of  the  depositor.  See  In  re  Trethowan,  Ex 
parte  Tweedy,  5  Ch.  D.  559;  there  the  lease  of  a  shipbuilding  yard, 
and  trade  fixtures  therein  having  been  assigned  to  a  shipbuilder  to 
hold  the  leasehold  premises  for  the  residue  of  the  term  granted  by 
the  lease,  and  to  hold  the  trade  fixtures  absolutely,  he  deposited  the 
lease  and  the  assignment  with  his  bankers  as  security  for  advances 
made  by  them  to  him.  No  memorandum  of  charge  was  executed. 
The  mortgagor  afterwards  filed  a  liquidation  petition.  The  bankers 
had  not  taken  possession  of  the  trade  fixtures.  It  was  held  by 
Bacon,  V.-C,  that  as  against  the  trustee  in  liquidation,  the  bankers 
had  no  title  to  the  trade  fixtures. — "  With  regard,"  said  his  Honor, 
"to  the  question  to  which  the  bankrupt  law  is  applicable,  namely, 
whether  by  reason  of  there  having  been  (as  is  admitted)  no  regis- 
tration under  the  Bills  of  Sale  Acts,  or  for  any  other  reason,  these 
chattels  .  .  .  viz.  the  trade  fixtures,  pass  to  the  mortgagees,  or 
whether  they  are  the  property  of  the  trustee  in  liquidation.  Now 
after  Ex  parte  Daglish,  8  L.  R.  Ch.  App.  1072,  it  is  clear  that  where 
there  is  a  perfectly  separate  transaction,  where  it  is  possible,  and 
necessary  to  separate  the  chattels  from  the  substantial  property, 
then,  unless  there  is  a  registered  Bill  of  Sale,  the  mortgagee  cannot 
claim  jthe  chattels  as  against  the  trustees.  Mr.  YateLee  has  argued 
that,  inasmuch  as  in  the  present  case  there  was  nothing  to  register, 
there  could  be  no  registration  effected,  and  that  therefore  the  Bills 
of  Sale  Act  can  have  no  operation.  .  .  .  The  bankers  were  the 
true  owners  of  the  fixtures,  and  beyond  all  doubt  they  left  the  debtor 
in  possession  of  them,  and  he  was  in  possession  of  them  with  their 
full  consent.  They  were  in  his  reputed  ownership,  and  in  his  order 
and  disposition  with  the  consent  of  the  true  owners.  The 
[  *  788  ]  bankers  presented  an  appeal  in  this  case,  but  it  was  *com- 
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promised :  5  Ch.  D.  508,  n.  See  Ex  parte  Barclay,  0  Ch.  App. 
57d. 

The  registration,  moreover,  under  the  Bills  of  Sale  Act  was  held 
to  be  requisite  when  an  actual  assignment  in  writing  of  leaseholds 
and  trade  fixtures  was  made  to  a  mortgagee.  See  Begbie  v.  Fen- 
wicky  8  L.  R.  Ch.  App.  1075  n. ;  Hawtry  v.  Butlin^  8  L.  R.  Q.  B. 
290,  overruling  Boyd  v.  Shorrock^  5  L.  K.  Eq.  72. 

The  Bills  of  Sale  Act,  1854,  has  been  repealed  by  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict  c.  31),  which  has  been  siuce  amended 
by  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  (45  &  46 
Vict.  c.  43)  but  the  law  upon  this  subject  seems  to  be  the  same. 
See  Robson  on  Bankruptcy,  pp.  601,  608,  5th  Ed. 

A  deposit  of  an  agreement  for  a  lease  by  a  person  having  only  a 
lien  upon  the  property  will,  as  against  the  lien,  create  a  charge  for 
the  amount  advanced  upon  the  deposit  :  The  Unity  Joint  Stock 
Mutual  Banking  Association  v.  King,  25  Beav.  72. 

A  husband,  by  a  mere  transfer,  although  for  value,  of  title-deeds, 
of  which  his  wife  was  equitable  mortgagee  did  not  by  the  deposit 
reduce  the  sum  secured  thereby  into  possession,  so  as  to  defeat  the 
right  of  his  wife  by  survivorship  before  the  Married  Women's  J?rop- 
erty  Act,  1882  :  Mic/ielmore  v.  Mudge,  2  GiflF.  183. 

Where  a  deposit  has  been  made  by  a  partial  owner,  as  a  tenant 
for  life,  ho  will  only  thereby  afiFect  his  own  interest,  aud  not  that  of 
remaindermen:  Williams  v.  Medlicot,  6  Price,  495;  Turner  v.  Letts^ 
20  Beav.  185. 

An  executor,  having  a  beneficial  interest  in  the  property,  may 
make  a  deposit  without  his  co-executor  joining  :  Ex  parte  Sheffield 
Union  Banking  Co.,  13  L.  T.  (N.  S.)  477. 

A  joint  owner  as  a  tenant  in  common  joining  in  a  deposit,  may 
bind  his  share,  but  if  he  joins  without  intending  to  bind  his  share, 
he  will  not  be  held  so  far  as  regards  such  share  to  have  made  a  de- 
posit.    Burgess  V.  Moxon,2  Jur.  (N.  S.)  1059. 

For  tchaf  debts  an  equitable  mortgage  may  be  a  security.] — Ordi- 
naril}^,  as  in  Riisselw.  Russel,  an  equitable  mortgage  by  deposit  will 
be  a  security  only  for  the  sum  then  advanced,  or  which  may  be  men- 
tioned in  the  memoranduni  accompanying  it,  if  any;  but  it  will  not 
by  implication  only  be  held  to  include  antecedent  debts  (Ex  parte 
Martin,  4  D.  &  C.  457;  2  M.  &  A.  243;  Mountford  v.  Scott,  T.  &  R. 
274),  unless  having  regard  to  the  whole  transaction  and  the  circum- 
stances of  the  case,  it  appears  to  have  been  the  intention  of  the 
parties  (Ex  parte  Farley,  1  M.  D.  &  De  G.  683,  689  ;  Ex  parte 
Smith,  re  Hildyard,  2  M.  D.  &  De  G.  587);  and  the  ex- 
pression "  may  advance,"  in  the  accompanying  *  memoran-  [  *  789  ] 
dum,  does  not  necessarily  prevent  the  deposit  from  being 
a  security  for  past  advances.     lb. 

Moreover  a  deposit  of  deeds,  whether  it  be  accompanied  by  a 
memorandum  or  not,  may  by  evidence,  either  written  or  parol,  b© 
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held  to  extend  to  subsequent  advances,  upon  proof  of  an  agreement 
that  the  deposit  was  originally  made  as  a  security  as  well  for  the 
first  as  for  any  subsequent  advance,  or  upon  proof  that  any  subse- 
quent advance  was  made  upon  tie  understanding  that  the  deeds 
were  to  be  a  security  for  it  {Ex parte  Langston^  17  Yes.  227;  Ex  parte 
Whitbread,  19  Ves.  209;  Ex  parte  Kensington,  2  V.  &  B.  79;  Ex 
parte  Nettleship,  re  Burkhill,  2  M.  D.  &  De  G.  124;  Ede  v.  Knowles, 
2  Y.  &  C.  C.  C.  172;  Baynard  v.  Wooley,  20  Beav.  583,  586);  for 
Lord  Eldon  said,  that  this  distinction  appeared  to  him  to  be  too 
thin,  that  you  should  not  have  the  benefit  of  such  an  agreement, 
unless  you  added  to  the  terms  of  that  agreement  the  fact  that  the 
deeds  were  put  back  into  the  hands  of  the  owner,  and  a  re-delivery 
of  them  required;  on  which  fact  there  is  no  doubt  that  the  deposit 
would  amount  to  an  equitable  lien  within  the  principle  of  the  cases: 
Ex  parte  Kensington,  2  V.  &B.  88;  2  Rose,  138. 

Upon  the  same  principle,  where  money  had  been  advanced,  pre- 
vious to  the  abolition  of  the  usury  laws,  at  6/.  per  cent,  on  a  prom- 
issory note,  and  a  deposit  of  title-deeds  of  freehold  property  as  a 
collateral  security,  and  afterwards  it  was  agreed  by  parol  that  a  legal 
mortgage  should  be  executed  to  secure  the  principal,  and  interest 
at  hi.  percent.,  but  no  mortgage  was  executed,  it  was  held  by  the 
Lords  Justices,  reversing  the  decision  of  Sir  W.  Page  Wood,  V.-C. 
(reported  Kay,  423),  that  the  parol  agreement  was  sufficient  to 
change  the  illegal  into  a  legal  contract,  and  that  a  return  and  fresh 
deposit  of  the  deeds  was  not  necessary  to  take  the  second  contract 
out  of  the  Statute  of  Frauds:  James  v.  Rice,  5  De  G.  Mac.  &  G. 
461;  see  also  Hodgkinson  v.  Wyatt,  9  Beav.  566. 

Where  a  debtor  had  deposited  his  title  deeds  with  his  creditor 
.  until  such  time  as  his  account  should  not  exceed  lOOZ.,  at  which  time 
they  were  to  be  restored  to  him.  The  debtor  died  indebted  to  the 
creditor  in  274Z.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  V.-C,  that 
the  deeds  so  deposited  were  a  security  for  the  whole  274Z.  Ashton 
V.  Dalton,  2  Coll.  565. 

Although  the  deposit  of  deeds  has  been  merely  for  the  purpose  of 
securing  a  simple  contract  debt,  the  debt  will  bear  interest  from  the 
date  of  the  deposit  and  by  reason  of  it,  though  there  be  no  express 
contract  as  to  interest:  see  Carey  v.  Doyne,  5  Ir.  Ch.  Rep. 
[;  *  790  ]  104:  a  decision  of  the  Master  of  the  Rolls  in  Ireland,'-^  where 
5Z.  per  cent,  interest  was  allowed,  and  w^hich  has  since  been 
followed  by  In  re  Kerr^s  Policy,  8  L.  R.  Eq.  331,  where,  however, 
only  4Z.  per  cent,  was  allowed;  but  see  Ashton  v.  Dalton,  2  Coll. 
565;  Lippard  v.  Ricketts,  14  L.  R.  Eq.  291. 

Where  there  is  a  contract  in  a  security  for  the  payment  of  money 
on  a  day  certain,  with  interest  at  a  fixed  rate  down  to  that  day, 
there  is  no  further  contract  for  the  continuance  of  the  same  rate  of 
interest  implied  {Cook  v.  Eoivler,  7  L.  R.  Ho.  Lo.  27)  but  interest  by 
way  of  damages  at  41  or  5Z.  per  cent,  from  that  date  will  be  allowed 
by  the  Court  or  a  jury,  until  the  day  of  payment  of  the  principal 
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{lb.  and  see  In  re  Roberts,  14  Ch.  D.  49),  and  if  a  provision  be  made 
as  to  the  amount  of  interest  payable  on  non-payment  of  the  princi- 
pal upon  a  certain  day,  it  must  be  complied  with.  Ex  parte  Furber, 
17  Ch.  D.  191. 

As  a  general  rule  an  assignee  of  a  mortgagee  can  be  in  no  better 
position  than  the  mortgagee;  hence  upon  a  transfer  of  a  mortgage, 
which  in  the  case  of  a  mortgage  by  deposit  may  be  made  by  a  de- 
livery of  the  deeds  without  the  memorandum,  should  there  be  one 
(Ex  parte  Smith,  re  Hildyard,  2  M.  D.  &  De  G.  587),  the  assignee,  if 
the  assignment  be  without  privity  of  the  mortgagor,  will  take  subject 
to  the  account  between  the  mortgagor  and  mortgagee  {Matthews  v. 
Walliuijn,  4  Ves.  118);  nor  can  anything  be  added  to  what  is  due,  or 
interest  turned  into  principal.     lb. 

To.  whom  the  benefit  of  an  equitable  mortgage  may  be  extended.] — 
The  benefit  of  an  equitable  mortgage  by  deposit  may  be  subse- 
quently extended  to  persons  who  were  not  originally  depositees. 
Thus,  where  a  deposit  of  deeds  has  been  made  with  a  lirm,  if  it  was 
the  intention  of  the  parties  that  the  deposit  should  be  for  the  bene- 
fit of  any  future  members  of  a  firm,  it  is  necessary  that  such 
intention  should  either  be  expressly  stated  in  the  memorandum 
made  on  the  deposit,  or  be  proved  by  parol  evidence  {Ex  parte 
Kensington,  2  V.  &  B.  79,  83); — but  dealings  with  the  new  firm 
may  afford  sufficient  evidence  of  a  new  agreement  with  them,  so  as 
to  give  them  the  benefit  of  the  deposit:  Ex  parte  Oakes,  re  Worters, 
2  M.  D.  &  De  G.  234.     See  also  Ex  parte  Smith,  Inre  Gye,  lb.  314. 

So  where  an  equitable  mortgage  was  made  to  a  firm  of  brewers  to 
secure  money  lent,  and  porter  to  be  supplied  by  them,  and  several 
changes  occurred  in  the  composition  of  the  firm,  the  business  and 
debts  on  each  occasion  being  assigned,  and  the  deeds  deposited  by 
way  of  equitable  mortgage  being  transferred  to  the  new  partners, 
and  the  trading  carried  on  under  the  name  of  the  original 
firm  while  porter  was  continuously  *  supplied  to  the  mort-  [  *  791  ] 
gagor  on  the  security,  and  pa  meets  made  by  him  on  ac- 
count. It  was  held  by  the  Court  of  Bankruptcy  in  Ireland,  that  the 
benefit  of  the  equitable  mortgage  passed  to  the  persons  for  the  time 
being  constituting  the  firm,  and  extended  to  goods  supplied  by 
them  as  well  as  to  goods  which  were  supplied  by  the  original  mem- 
bers of  the  firm:  In  re  O^Brien,  a  Bankrupt,  11  L.  R.  Ir.  263. 

It  seems,  however,  that  parol  evidence  without  a  memorandum  in 
writing,  is  not  admissible  to  prove  that  a  man  who  holds  deeds  as  a 
security  for  his  own  debt  holds  them  also  as  trustee  to  secnrw  the 
debt  of  another:  (Ex  parte  Whitbread,  19  Ves.  209,  1  Rose,  299.  It 
would  be  otherwise  where  the  depositary  has  himself  advanced 
nothing.  "This  case,"  observed  Lord  Eldon,  C,  "has  occurred:  a 
person,  with  whom  deeds  were  deposited,  having  advanced  nothing, 
could  not  be  the  person  who  was  to  have  an  interest  in  the  estate; 
and  where  there  has  been  a  dealing  with  the  estate  by  a  third  per- 
son, who  had  made  an  advance  by  connecting  *that'  dealing  with 
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the  only  advance  bv  that  person,  the  deposit  has  been  held  a  secur- 
ity for  him"  (19  Ves.  218). 

And  new  owners  of  property  may  so  have  acquiesced  in  a  deposit 
by  the  former  owners  as  to  be  equivalent  to  a  re-deposit.  Thus, 
when  before  the  formation  of  a  company  in  working  a  coal  mine, 
the  lease  of  the  coal  mine  was  deposited  with  a  bank  as  security  for 
the  current  accouut  of  the  then  owners  of  the  mine,  and  after  the 
company  was  formed  and  the  mine  was  assigned  to  them,  the  lease 
was  allowed  by  the  directors  to  remain  with  the  bank,  this  was  held 
equivalent  to  a  re-deposit  of  the  lease  by  the  company — an  equitable 
mortgage  created  by  the  company:  In  re  Wynn  Hall  Coal  Co.,  lO 
L.  R.  Eq.  515,  520. 

Bankers  by  the  usage  of  trade,  which  being  part  of  the  law  mer- 
chant, is  therefore  judicially  noticed,  have  a  general  lien  on  all  se- 
curities deposited  with  them  as  bankers  by  a  customer  {Davis  v. 
Bowsher,  5  T.  R  488;  BoUon  v.  Puller,  1  Bos.  &  P.  539;  Bolland 
v.  By  grave,  1  By.  &  Moo.  279;  Giles  v.  Perkins,  9  East,  12;  Bosan- 
quet  V.  Dudman,  1  Stark.  1;  In  re  European  Bank,  Agra  Bank 
Claim,  8  L.  B.  Ch.  App.  41 ).  So  likewise  have  stock-brokers  (Jones 
V.  Peppercorne,  Johns.  430);  and  although  a  general  lien  will  not 
exist  if  there  be  an  express  contract,  or  circumstances  that  show  an 
implied  contract  inconsistent  with  such  lien  (Brandao  v.  Barnett, 
3  C.  B.  519,  12  C.  &  F.  787;  Bock  v.  Gorrisen,  2  D.e  G.  F.  &  Jo. 
434;  Locke  v.  Prescott,  32  Beav.  261;   Wylde  v.  Radford,  9  Jur.  (N. 

S.)  1169;  33  L.  J.  (N.  S.)  Ch.  5i;  12  W.  B.  (V.-C.  K.) 
[*792]  38;  Macnee  *  x.   Gorst,  4  L.  B.  Eq,  325;    Vanderzee  v. 

Willis,  3  Bro.  C.  C.  21 ;  Leese  v.  Martin,  17  L.  B.  Eq.  224; 
London  Chartered  Bank  of  Australia  v.  White,  4  App.  Cas.  413), 
nevertheless,  a  deposit  to  secure  a  specific  sum  will  not  prevent  a 
general  lien  from  attaching.  Jones  v.  Peppercorne,  Johns.  430;  In 
re  Joseph  Williams,  3  I.  B.  Eq.  346. 

As  against  whom  a  deposit  of  title-deeds  is  good.] — A  deposit  of 
deeds  is  good  as  against  the  Crown,  if  made  before  the  depositor 
became  a  debtor  to  the  Crown,  by  record  or  specialty  (Casberd  v. 
Ward,  6  Price,  411;  S'.  C,  Dan.  239) ;  unless  it  were  made  in  favour 
of  a  person  in  whom  it  was  a  breach  of  duty  to  the  Crown  to  take 
it.     Broughton  v.  Davies,  1  Price,  216. 

So,  also,  a  deposit,  as  in  the  principal  case,  is  valid  as  against  the 
creditors  of  a  bankrupt,  unless  it  were  made  so  near  the  bankruptcy 
in  point  of  time,  that,  not  being  given  under  pressure,  it  may  be 
held  a  fraudulent  preference:  in  which  case  the  depositary  will,  upon 
a  petition,  be  ordered  to  deliver  up  the  deeds:  Ex  parte  Ainsivorth, 
Re  Goren,  3  M.  &  A.  457. 

It  may  be  considered  now  as  finally  decided  (notwithstanding  the 

stat.  1  &  2  Vict.  c.  110,  which  gives  to  a  judgment  the  effect  of  an 

equitable  charge  upon  the  land  of  the  debtor),  that  an  equitable 

mortgagee,  by  deposit  of  title-deeds,  retains  his  right  in  equity  to 
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enforce  his  security  against  the  title  of  a  creditor  under  a  subsequent 
judgment,  although  the  latter  may  have  acquired  the  legal  seisin 
and  possession  of  the  land  under  an  elegit,  without  notice  of  the 
equitable  mortgage:  Wliiticorth  v.  Gaugain,  3  Hare,  416,  affirmed 
by  Lord  Lyndhurst,  C,  1  Ph.  728;  Abbott  v.  Stratton,  9  Ir.  Eq. 
Rop.  233;  Anderson  v.  Kemshead,  16  Beav.  329,  344;  Battersby  v. 
Iloinan,  2  Ir.  Ch.  Hep.  232. 

An  equitable  mortgagee  being  a  purchaser  for  valuable  consider- 
ation pro  tanto,  his  charge  will,  under  27  Eliz.  c.  4,  bo  efiFectual 
against  a  prior  voluntary  settlement.  Ede  v.  Knowles^  2  Y.  &  C.  C. 
C.  172;  Lister  v.  Turner^  5  Hare,  281 ;  Kemson  v.  Dorrien,  9  Bing.  76. 
He  may  also  as  a  creditor  under  13  Eliz.  c.  5,  avoid  such  settle- 
ment if  he  was  a  creditor  at  the  time  of  the  execution  thereof:  Lister 
v.  Turner,  5  Hare,  281;  Ede  v.  Knoicles,  2  Y.  «fe  C.  C.  C.  172. 

An  equitable  mortgage  by  deposit  of  title-deeds  to  secure  a  vol- 
untary bond  debt  is  valid  as  against  a  subsequent  bankruptcy  of  the 
obligor,  provided  that  he  was  solvent  at  the  time  of  the  transaction, 
and  that  there  was  no  fraud  on  the  part  of  any  of  the  persons  par- 
ties to  the  transaction :  Meggison  v.  Foster,  2  Y.&  C.  C.  C.  336. 

*  Although  a  husband,  by  a  mere  transfer  for  value  of  [  *  793  ] 
title-deeds,  of  which  his  wife  is  equitable  mortgagee,  does 
not  therefore  reduce  the  sum  secured  into  possession,  he  will  effectu- 
ally do  so  to  the  extent  of  any  money  he  actually  receives:  Michel- 
more  V.  Mudge,  2  Giff.  183.  And  it  has  been  held  that  a  deposit  by 
husband  and  wife  of  the  title-deeds  of  the, wife  did  not  operate  as 
an  appointment  by  the  wife  under  the  settlement:  Lewthivaite  v. 
Clarkson,  2  Y.  &  C.  Exch.  372. 

It  has  been  held  that  a  memorandum  of  a  deposit  of  deeds  made 
in  Ireland  as  a  security  for  a  debt,  by  a  person  carrying  on.  there 
the  ordinary  business  of  a  banker,  is  within  the  provisions  of  33 
Geo.  2,  c.  14  (Ir.),  and  ought  according  to  their  requirements  to  be 
registered  in  order  to  be  valid  as  against  creditors  under  a  trust  deed 
executed  pursuant  to  the  provisions  of  that  act:  Copland  v.  Davies, 
5  L.  11.  Ho.  Lo.  358. 

As  a  general  rule,  an  equitable  mortgagee  is  liable  to  all  the 
equities  afiFecting  the  depositor.  Thus,  in  Parker  v.  Clarke,  30 
Beav.  54,  Clarke,  who  was  the  transferee  with  notice  of  a  mortgage 
obtained  without  consideration,  deposited  the  mortgage  and  trans- 
fer with  Phillips,  who  had  no  notice  of  the  circumstances  under 
which  the  mortgage  had  been  obtained.  Sir  John  Romilly,  M.  R., 
held  that  Phillips  could  only  take  what  Clarke  could  give  him,  and 
that  he  could  not  be  in  a  better  situation  than  Clarke  himself:  that 
Phillips  "ought  to  deliver  up  the  deeds,  and  his  only  remedy  was 
against  Clarke." 

So  where  a  trustee  deposits  title-deeds  in  breach  of  trust,  it  is 
immaterial  whether  the  depositary  has  notice  of  the  trust  or  not; 
because  he  takes  only  an  equitable  interest,  w^hich  must  yield  to  the 
prior  equity  of  the  cestui  que  trust:  Manningford  v.  Toleman,  1 
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Coll.  670;  and  see  Welchman  v.  The  Coventry  Union  Bank,  8  W. 
K  (V.-C.  W.)  729. 

So  where  a  trustee,  in  whose  name  railway  shares  are  standing, 
deposits  certificates  of  the  shares  by  way  of  equitable  mortgage 
with  a  person  who  takes  no  steps  to  be  registered  as  owner  of  the 
shares,  the  earlier  title  of  the  cestui  que  trust  will  prevail  over  that 
of  the  equitable  mortgagee.  The  Shropshire  Union  Railways  and 
Canal  Company  v.  The  Queen^  7  L.  R.  Ho.  Lo.  496,  reversing  S.  C, 
reported  8  L.  R.  (Q.  B.)  420. 

And  the  mere  fact  of  the  cestui  que  trusts  of  ra*'^ay  shares 
registered  in  the  name  of  a  sole  trustee,  allowing  him  to  have  pos- 
session of  the  certificates  of  the  shares  which  the  trustee  deposits 
by  way  of  equitable  mortgage,  will  not  have  the  effect  of  postpon- 
ing the  prior  title  of  the  cestui  que  trusts  to  that  of  the 
[  *  794  ]  equitable  mortgagee.  For  the  *  cestui  que  trusts  are  justi- 
fied not  only  in  having  stock  in  the  name  of  a  sole  trustee, 
but  they  are  also  justified  in  giving  him  the  certificates,  which  do 
no  more  than  tell  that  which  any  person  would  have  found  out  by 
looking  at  the  books  of  the  railway  company,  namely,  that  the  stock 
stood  in  his  name:  Shropshire  Union  Railways  and  Canal  Com- 
pany V.  The  Queen,  7  L.  R.  Ho.  Lo.  496,  509. 

So  a  trustee  of  a  bankrupt  who  has  deposited  a  lease  by  way  of 
equitable  mortgage,  will  not  be  allowed  to  disclaim  the  lease  to  the 
prejudice  of  the  mortgagee,  but  if  he  assigns  the  lease  to  the  mort- 
gagee, the  latter  must  covenant  to  indemnify  him  against  liability 
under  the  lease:  Ex  parte  Buxton,  15  Ch.  D.  289;  and  see  Wilkins 
V.  Fry,  1  Mer.  244. 

As  to  disclaimer  of  a  lease  in  bankruptcy,  see  Bankruptcy  Act, 
1883,  sect.  55;  Bankruptcy  Rules,  1883,  sect.  232. 

Priorities  as  between  equitable  morgagees  and  others.] — As  a 
general  rule,  a  legal  mortgagee  icithout  notice  of  a  former  equitable 
mortgage  at  the  time  he  made  his  advance,  will  be  entitled  to  pri- 
ority over  it,  for  the  equities  being  equal,  the  law  must  prevail: 
Plumb  V.  Fluitt,  2  Anst.  432. 

But  if  the  legal  mortgagee  advanced  his  money  with  notice  of  the 
deposit,  he  will  be  postponed  to  it:  {Birch  v.  Ellam.es,  2  Anst.  427; 
Hiern  v.  Mill,  13  Ves.  114;  Jones  v.  Williams,  24  Beav.  47;  Leigh 
V.  Lloyd,  35  Beav.  455;)  unless  perhaps  where  the  solicitor  of  the 
depositor  has  the  deeds  as  equitable  mortgagee,  because  a  subse- 
quent purchaser  having  notice  merely  of  the  fact  that  the  deeds  are 
in  the  possession  of  the  solicitor,  will  not  be  considered  to  have  no- 
tice of  the  equitable  mortgage,  as  it  is  the  usual  course  of  affairs 
that  a  solicitor  should  have  his  client's  deeds.  A  solicitor,  there- 
fore, upon  his  becoming  equitable  mortgagee,  should,  in  order  to 
affect  third  parties,  give  express  notice  to  them :  see  Bozon  v.  Wil- 
liams, 3  Y.  &  J.  150;  and  see  Lloyd  v.  Attwood,  3  De  G.  &  J.  651. 

A  legal  mortgagee  will  not,  however,  be  postponed  to  a  prior 
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equitable  one,  upon  the  ground  of  his  not  having  got  in  the  title- 
deeds,  unless  there  be  fraud,  or  gross  and  wilful  negligence  on  bis 
part;  and  the  Court  will  not  impute  fraud,  or  gross  or  wilful  negli- 
gence to  the  mortgagee,  if  he.  has  bond  fide  inquired  for  the  deeds, 
and  a  reasonable  excuse  has  been  given  for  the  non-delivery  of  them; 
but  the  Court  will  impute  fraud,  or  gross  and  wilful  negligence  to 
the  mortgagee  if  he  omit  all  inquiry  as  to  the  deeds:  Hewitt  v. 
Loosemore,  9  Hare,  458;  Northern  Counties-  of  England  Fire  In- 
surance Co.  V.  Whipp,  26  Ch.  D.  482,  Lloyd's  Banking  Co. 
v.  Jones,  29  Ch.  D.  221,  and  see  *  notes  to  Le  Neve  \.  Le  [  *  795] 
Neve,  L.  Cas.  Eq.  vol.  ii.  In  Ratcliffe  v.  Barnard,  6  L.  R. 
Ch.  App.  652,  an  equitable  mortgagee  with  whom  some  of  the  title- 
deeds  of  the  mortgaged  property,  including  the  conveyance  to  the 
mortgagor,  were  deposited,  tiled  a  bill  to  establish  his  priority  over 
a  subsequent  legal  mortgagee  whose  solicitor  had  omitted  to  ex- 
amine a  parcel  which  was  given  to  him  previously  to  the  execution 
of  the  mortgage  deed,  and  purported  to  contain  all  the  title-deeds, 
but  contained  only  the  earlier  deeds.  It  was  held  by  Sir  W.  M. 
James,  L.  J.,  that  there  was  not  such  wilful  negligence  on  the  part 
of  the  solicitor  as  to  fix  the  legal  mortgagee  with  constructive  no- 
tice of  the  prior  charge,  so  as  to  entitle  the  equitable  mortgagee  to 
enforce  in  equity  his  priority  over  the  legal  mortgagee. 

It  is,  moreover,  inconsistent  with  the  policy  of  the  Irish  Regis- 
tration Law,  to  impose  on  a  mortgagee,  or  purchaser,  the  duty  of 
inquiring,  with  a  view  to  the  discovery  of  previous  unregistered 
interests,  but  quite  consistent  with  it,  if  he  knows  of  the  existence 
of  those  interests,  to  estop  him  from  contending  that,  as  to  him,  they 
are  void  merely  because  they  are  unregistered:  Agra  Bank  Limited 
V.  Barry,  7  L.  R.  Ho.  Lo.  135. 

Where  a  legal  mortgagee,  by  his  negligenc  in  giving  up  the 
title-deeds,  enables  the  mortgagor  to  commit  a  Ix^ud  by  depositing 
them,  so  as  to  create  an  equitable  mortgage,  the  legal  mortgagee 
will  be  postponed  to  such  equitable  mortgagee  if  he  had  no  notice 
of  the  legal  mortgage.  See  Briggs  v.  Jones^  10  L.  R.  Eq.  92:  there 
the  plaintiff,  a  mortgagee  of  leasehold  property,  lent  the  lease  to 
the  mortgagor,  for  the  purpose  of  raising  money  upon  it,  but  at 
the  same  time  told  the  mortgagor  to  inform  the  person  from  whom 
he  proposed  to  borrow  the  money,  that  the  plaintift'  had  a  prior 
charge.  The  mortgagor  borrowed  money  from  his  bankers,  upon 
the  security  of  a  deposit  of  the  lease,  without  giving  them  notice 
of  the  plaintiff's  mortgage.  It  was  held  by  Lord  Jiondlly,  M.  R., 
that  the  plaintiff's  mortgage  ought  to  be  postponed  to  that  of  the 
bankers.  See  also  M^  Henry  v.  Davies,  10  L.  R.  Eq.  88;  Perry - 
Herrick  v.  Atwood,  25  Beav.  205;  2  De  G.  &  Jo.  21. 

And  the  result  is  the  same,  where,  although  the  legal  mortgagee 
is  innocent,  a  fraudulent  deposit  has  been  made  by  his  agent,  whom, 
by  the  trust  he  placed  in  him,  he  enabled  to  commit  a  fraud:  Hunter- 
V.  Walters,  11  L.  R.  Eq.  292;  7  L.  R.  Ch.  App.  75.    ' 
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And  a  third  mortgagee  -without  notice  of  the  first,,  will   obtain 

priorty  over  him  where  he  he  has  been   diligent  in  ascer- 

[  *  796  ]   taining  that  the  title  deeds  are  in  posession  ^•-  of  a  seconcl, 

apparently  as  first  mortgagee:  Clarke  y.  Palmer,  21  Ch.  D. 

124 

Upon  the  same  principal  an  equitable  mortgage,  by  deposits  of 
title-deeds,  is  entitled  to  preference  over  the  lien  of  a  vendor  who 
conveyed  the  estate  without  receiving  his  purchase  money  when  the 
receipt  for  it  is  indorsed  on  the  conveyance,  which  is  with  the  other 
title-deeds  delivered  to  the  purchaser;  because  the  equity  of  the  mort- 
gagee, being  better  than  that  of  the  vendor,  who  by  his  negligence 
enabled  the  purchaser  to  deal  with  the  estate,  ought  to  prevail  over 
mere  priority  in  point  of  time.  See  Rice  v.  Rice,  2  Drew.  73,  and 
the  authorities  cited  in  Vice-Chancellor  Kindersley^s  elaborate 
judgment.     See  also  ante,  p.  389. 

As  a  general  riiile,  where  there  are  two  or  more  equitable  mortga- 
gees, they  will  rank  according  to  their  priorities  in  point  of  date; 
according  to  the  maxim  qui  prior  est  tempore,  potior  est  jure :  Ro- 
berts V.  Croft,  24  Beav.  223;  2  De  G.  &  Jo.  1;  Dixon  v.  Muckle- 
ston,  8  L.  R.  Ch.  App.  155. 

A  fortiori,  where  the  equitable  mortgagee,  prior  in  point  of  date, 
has  got  a  deposit  of  the  instrument  of  title.  Thus  where  A.,  being 
entitled  to  shares  in  the  Tramways  "Union  Company,  deposited  the 
certificates  thereof  with  B.,  and  gave  him  a  transfer  thereof  in 
blank.  Subsequently  being  indebted  to  the  plaintiffs,  ho  gave  them 
a  blank  transfer  of  the  same  shares.  It  was  held  by  the  Court  of 
Appeal,  reversing  the  decision  of  the  Court  of  Queen's  Bench,  that 
the  executors  of  B.,  who  had  died,  had  the  better  title  in  equity  to 
the  shares.  Soci^t4  G6n4rale  de  Paris  v.  Tramways  Union  Com- 
pany, W.  N.  27  Dec.  1884,  p.  249;  14  Q.  B.  D.  424. 

The  same  rule  as  to  priorities  between  equitable  mortgagees  by 
deposit  applies  when  part  of  the  deeds  have  been  deposited  with 
one  person  and  part  with  another.  See  Roberts  v.  Croft,  24  Beav. 
223;  2  DeG.  &  Jo.  1;  Dixon  v.  Muckleston,  8  L.  R.  Ch.  App.  155. 

Where,  however,  an  equitable  mortgagee,  either  by  neglecting  to 
get  (Layard  v.  Maud,  4  L.  R.  Eq.  397),  or  by  giving  up  ( Waldron 
v.  Sloper,  1  Drew,  193)  the  title-deeds  by  fraud  or  gross  and  wilful 
negligence,  enables  another  to  create  a  subsequent  equitable  mort- 
gage, he  may  be  postponed  to  such  subsequent  equitable  mortgagee. 
Waldron  v.  Sloper,  1  Drew,  193;  see  Adsetts  v.  Hives,  33  Beav.  62. 

An  equitable  mortgagee,  who  advanced  his  money  bond  fide,  may 
protect  his  equitable  estate  and  gain  priority,  by  obtaining  the  legal 
estate  from  his  debtor,  even  in  contemplation  of  his  bankruptcy: 
Hieryi  v.  Mill,  13  Ves.  122;  see  also  Baynard  v.  Woolley,  20  Beav. 

583;  and  see  note  to  Marsh  v.  Lee,  ante,  p.  701. 
[  *  797]       *But  where  several  successive  equitable  mortgagees  have 
advanced  their  money  with  notice   of  a  first  mortgage, 
none  of  them  by  taking  a  transfer  of  the  first  mortgage  can  gain 
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priority  over  the  other  equitable  mortgaoroes,  who  will  rank  in  order 
of  dnte:  Pilkington  v.  Baker,  W.  N.  1877,  p.  201. 

An  equitable  mortgagee  by  a  deposit  of  title-deeds  of  lands  in 
Middlesex,  if  accompanied  by  a  memorandum  of  deposit,  is  within 
the  provision  of  the  Registration  Acts,  7  Anne,  c.  20,  and  by  earlier 
registration  of  the  memorandum  accompanying  tbe  deposit,  even  on 
the  same  day,  will  acquire  priority  over  another  equitable  mortgagee 
prior  in  date,  but  subsequent  in  regjistration :  Nei^e  v.  Pennell,  2  H. 

6  M.  170;  Moore  v.  Culverhouse,  27  Beav.  639;  In  re  Wighfs  Mort- 
gage Trust,  16  L.  R.  Eq.  41;  Credland  v.  Potter,  18  L.  R.  Eq.  850; 
10  L.  R.  Ch.  App.  8,  overruling  Wright  v.  Stanfield,  21.  Beav.  8.  We 
have  seen  before  (pp.  783,  784,  ante)  that  a  mere  deposit  of  deeds 
without  a  memorandum  cannot  be  registered  in  Middlesex. 

It  has  been  held,  in  Ireland,  overruling  the  case  of  ^PKinncy  v. 
Sprouh',  6  I.  R.  Eq.  445,  that  a  deposit  of  title  deeds  unaccompanied 
by  any  memorandum  in  writing,  was  outside  the  Registry  Acts,  and 
the  fact  that  another  man  got  a  subsequent  deed,  and  put  it  on  the 
registry,  did  not  give  him  a  better  equity  under  the  Registry  Act^i 
In  re  Burke's  Estate,  9  L.  R.  L  24;  reversing  S.  C,  7  L.  R.  Ir.  57. 
See  also  Re  DiHscolVs  Estate,  1  Ir.  Rep.  Eq.  285;  Reilly  v.  Garnett, 

7  Ir.  Rep.  Eq.  1;  In  re  Stephen's  Estate,  10  Ir.  Rep.  Eq.  282. 

But  where  in  a  registry  county,  a  prior  equitable  mortgagee  by 
deposit  accompanied  by  a  memorandum,  neglects  to  register  the 
memorandum,  and,  a  fortioin,  if  he  leave  a  great  number  of  the  deeds 
affecting  the  property  in  the  hands  of  -the  mortgagor,  he  will  be 
postponed  to  a  subsequent  equitable  mortgagee  who  has  got  in  the 
rest  of  tbo  deeds.  In  re  Lamberfs  Estate,  ll  L.  R.  Ir.  534;  13  L. 
R.  Ir.  235,  241;  and  see  Agra  Bank  (Limited)  v.  Barry,  7  L.  R.  H. 
L.  135. 

Under  the  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54),  a 
charge  by  reason  of  any  deposit  of  deeds  may  be  registered,  and  will 
not  have  any  effect  or  priority  as  against  any  assurance  for  valuable 
consideration,  which  may  be  registered  under  the  Act,  unless  and 
until  a  memorandum  thereof  has  been  registered  in  accordance  with 
the  provisions  of  this  section.-  Sect.  7.  This  act  was  partially  re- 
pealed and  amended  by  48  Vict.  c.  4,  and  48  and  49  Vict.  c.  26. 

Privileges  and  remedies  of  equitable  mortgagee.~\ — A  mere  depos- 
itary of  a  lease  cannot  be  compelled  to  take  a  legal  assignment  so 
as  to  enable  the  lessor  to  sue  him  at  law  on  the  covenants 
*in  the  lease,  nor  is  he  liable  to  them  until  he  has  made  [  *  798  ] 
himself  legal  assignee  (Moore  v.  Choat,  8  Sim.  508,  and 
cases  there  cited:  and  Robinson  v.  Rosher,  1  Y.  &  C.  C.  C.  7;  Moore 
V.  Greg,  2  De  G.  &  Sm.  304;  2  Ph.  717,  overruling  Lwcas  v.  Comer- 
ford,  1  Ves.  jun.  235,  and  Flight  v,  Bentley,  7  Sim.  149); — nor  will 
the  case  be  altered  by  his  having  entered  into  possession  of  the  prem- 
ises and  paid  the  rent:  Moore  v.  Greg,  2  De  G.  &  Sm.  304;  2  Ph. 
717;  Newry  Railway  Company  v.  Moss,  14  Beav.  69;  Walters  v.  The 
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Northern  Coal  Mining  Company,  5  De  G.  Mac.  &  G.  629;  Cox  v. 
Bishop,  8  De  G.  Mac.  &  G.  815;  Wright  v.  Pitt,  12  L.  R.  Eq.  408. 
In  such  case,  however,  though  not  liable  for  rents  and  covenants  he 
would  be  liable  in  respect  of  his  occupancy  as  tenant:  2  Dav.  Con  v. 
121,  4th  Ed.  note. 

A  proviso  making  void  a  lease  upon  an  assignment  does  not  ap- 
ply to  a  mere  deposit  of  it:  Ex  parte  Cocks,  2  Deac.  14;  Ex  parte 
Sherman,  Buck.  462 ;  Ex  parte  Baglehole^  1  Rose,  432 ;  Doe  v.  Hogg. 
4  Dow.  &  R.  226;  Doe  v.  Laming.  Ry.  &  M.  36;  M'Kayy.  M'Nally, 
4  L.  R.  Ir.  438. 

And  upon  a  petition  in  bankruptcy  by  the  equitable  mortgagee  by 
deposit  merely  of  a  lease  granted  to  the  bankrupt,  his  executors,  ad- 
ministrators, and  permissive  assigns,  with  a  covenant  on  the  part  of 
the  lessee  not  to  assign  without  licence  of  the  lessors,  the  usual  order 
for  sale  was  made:  Ex  parte  Drake,  1  Mont.  D.  &  D.  539. 

A  judgment  registered  in  Ireland  as  a  statutory  mortgage  does 
not  merge  with  a  prior  equitable  mortgage  by  deposit  of  title-deeds. 
Hence,  although  such  st&<  "+ory  mortgage  may  have  been  avoided 
under  section  331  of  the  irish  Bankrupt  and  Merchant  Act,  1857 
(20  &  21  Vict.  c.  60),  by.  reason  of  a  petition  having  been  filed  with- 
in three  months  against  the  judgment  debtor,  under  which  he  was 
adjudicated  bankrupt,  it  has  been  held  that  the  mortgage  by  deposit 
of  deeds  still  remained  a  security  unmerged  as  an  equitable  secur- 
ity.    In  re  Estate  of  Assignees  of  Elliott,  8  I.  R.  Eq.  565. 

The  realization  of  mortgage  securities  in  bankruptcy  (including 
equitable  mortgages)  is  now  regulated  by  65-69  of  the  general  rules 
made  pursuant  to  section  127  of  the  Bankruptcy  Act  1883  (46  &  47 
Vict.  c.  52)  substituted  for  Rules  78,  81  of  1st  January,  1870,  under 
the  Act  of  1869,  and  Rules  55,  58  of  the  19chof  October,  1852,  under 
the  Act  of  1849,  which  were  substituted  for  Lord  Loughborough^ s 
order  of  the  8th  of  March,  1794.  Under  these  orders  upon  the  ap- 
plication of  the  mortgagee,  the  Court  of  Bankruptcy  after  directing 
proper  inquiries  and  accounts  to  be  made  or  taken,  may  direct  a 

sale. 
[  *  799  ]       Before  Lord  Loughborough'' s  *  order  the  only  remedy  of 
an  equitable  mortgagee  was  by  foreclosure  in  Chancery. 

An  equitable  mortgagee  by  deposit,  may  on  the  bankruptcy  of  the 
depositor  seek  relief  either  in  the  Court  of  Bankruptcy,  or  in  Chan- 
cery. Ex  parte  Hirst,  Re  Wherly,  11  Ch.  D.  278;  Whiter.  Simmons, 
6  L.  R.  Ch.  App.  555;   Waddell  v.  Toleman,  9  Ch.  D.  212. 

If  he  applies  to  the  Court  of  Bankruptcy  he  will  be  entitled  under 
the  Bankruptcy  rules  to  a  sale  (Rules  65-66  of  the  Rules  of  1883), 
the  proceeds  of  sale  being  applied  first  in  payment  of  the  costs, 
charges  and  expenses  of  the  trustee,  of  and  occasioned  by  the  appli- 
cation to  the  Court,  and  of  and  attending  such  sale,  and  then  in  pay- 
ment and  satisfaction  so  far  as  the  same  shall  extend  of  what  shall 
be  found  due  to  such  mortgagee  for  principal,  interest,  and  costs, 
and  the  surplus  of  the  said  moneys  (if  any)  shall  then  be  paid  to 
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the  trustee.  But  in  case  the  moneys  to  ariso  from  such  sale  shall 
be  insufficient  to  pay  and  satisfy  what  shall  be  so  found  due  to  such 
mortgagee,  then  he  shall  be  entitled  to  prove  as  a  creditor  for  such 
deficiency,  and  receive  dividends  thereon  rateably  with  the  other 
creditors,  but  not  so  as  to  disturb  any  dividend  then  already  declar- 
ed, (Rule  67)  with  power  to  make  inquiries  (RulcvCS)  and  to  take 
accounts  as  in  the  Chancery  Division  of  the  High  Court.     Rule  69. 

AVhen  an  equitable  mortgagee  by  deposit  applies  to  the  Court  of 
Bankruptcy  to  realize  his  security,  the  conduct  of  the  sale  is  in  the 
discretion  of  the  Court.  As  a  general  rule  where  the  security  is 
sufficient  the  conduct  of  the  sale  will  be  given  to  the  trustee,  but 
where  the  security  is  insufficient  the  conduct  of  the  sale  will  be 
given  to  the  mortgagee;  in  either  case  the  costs,  charges,  and  expenses 
previously  incurred,  will  be  a  first  charge  upon  the  proceeds  of  the 
sale:  In  re  Jordan^  Ex  parte  Harrison^  13  Q.  B.  D.  228. 

No  order  for  a  sale  will  be  made  if  the  deposit  of  deeds  was  made 
for  improper  purposes,  as  for  instance  to  secure  future  costs  to  a 
solicitor  (Ex parte  Wake,  2  Deac.  352;  3  Mont.  &  A.  32U),  especially 
if  made  shortly  before  the  bankruptcy  (Ih.\  or  if  the  money  were 
advaoced  to  a  trustee  with  the  knowledge  that  he  was  about  to 
commit  a  breach  of  trust,  by  applying  it  for  his  own  purposes  (Ex 
parte  Turner,  9  Mod.  418);  or  when  the  bankruptcy  closely  follow- 
ed upon  the  deposit  so  as  to  raise  a  presumption  of  fraudulent  pre- 
ference :  Ex  parte  Dewdney,  4  D.  &  C.  181  ;  Ex  parte  Morgan,  1 
M.  D.  &  De  G.  116  ;  Ex  parte  Clout er,  3  M.  D.  &  De  G.  187  ;  Ex 
parte  Wake,  2  Deac.  352;  Ex  parte  Ainswor*h  ^  jac.  563  sed  vide; 
Ex  parte  Heathcote,  2  M.  D.  i&  De  G.  711. 

In  the  case  of  a  stale  demand,  as  where  there  was  no 
memorandum,  *  the  deposit  of  deeds  had  been  made  twelve  [  *  800  ] 
years  before,  and  the  bankrupt  dead,  the  Court  has  refused 
to  make  the  usual  order  for  a  sale  (Ex parte  Jones,  3  M.  &  A.  152), 
but  an  inquiry  has  been  directed  as  to  the  circumstances  attending 
a  doubtful  deposit:  Ex  parte  Clouter,  7  Jur.  135. 

In  bankruptcy,  an  equitable  mortgagee,  except  where  he  has 
actually  received  the  rents,  (Ex  parte  Williams,  13  W.  R.  (Btcy.) 
564,)  when  he  will  not  be  required  to  refund  (Sumpter  v.  Cooper, 
2  B.  ife  Ad.  223;  Garry  v.  Shan^att.  10  B.  &  C.  716;  Pope  v.  Biggs, 
4  Man.  &  Ry.  198;  9  B.  &  C.  215)  is  entitled  to  them  from  the 
time  only  of  the  order  for  sale,  which  is  considered  equivalent  to 
the  appointment  of  a  receiver;  Ex  parte  Bignold,  2  M.  &  A.  16;  Ex 
parte  Carlon,  3  M.  «&  A.  328;  2  Deac.  333  ;  Ex  parte  Thorpe,  3 
Deac.  85;  3  M.  &  A.  441.  Notice  to  the  tenants  to  pay  reot  to  the 
mortgagee  does  not  alter  the  rule :  Ex  parte  Burrell,  3  M.  &  A. 
439;  Ex  parte  Scott,  3  M.  &  A.  592. 

An  equitable  mortgagee  is  also  entitled  to  the  growing  crops  on 
land  in  the  mortgagor's  occupation  from  the  date  of  his  application 
for  a  sale:  Ex  parte  Bignold,  2  G.  &  J.  273,  sed  vide  Ex  parte 
Alexander,  lb.  275. 

251 


*  801  RUSSEL  V.  RUCSEL. 

As  to  a  sale  in  hankriiptcy  of  property  comprised  in  an  equitable 
mortgage,  see  further  Kobson  on  Bankruptcy,  5th  Ed.;  and  see  In 
re  Jordan,  Ex  parte  Harrison,  13  Q.  B.  D.  228. 

It  seems  to  be  doubtful  whether  under  sects.  Go,  72,  of  the  Bank- 
ruptcy Act,  1869,  (since  repealed)  the  Court  of  Bankruptcy  could 
order  a  foreclosure  where  proceedings  were  in  invitum,  {Ex  parte 
Fletcher,  U  Ch.  D.  381;  10  Ch.  D.  GIO;  White  v.  Simmons,  G  L.  K 
Ch.  App.  555)  and  the  result  seems  to  bo  the  same  with  regard  to 
bankruptcy  jurisdiction  in  the  County  Courts  under  section  120  of 
the  Bankruptcy  Act,  1883 — which  is  similar  to  sect.  72  of  the  Act 
of  1869;  In  re  Jordan,  Ex  parte  Haiirison,  13  Q.  B.  D.  228. 

As,  however,  the  jurisdiction  of  the  London  Court  of  Bankruptcy 
is  now  transferred  to  and  is  part  of  the  High  Court,  it  seems  now 
to  have  the  power  of  foreclosure  in  bankruptcy,  if  circumstances 
should  make  it  desirable  to  execute  it.  See  sect.  93  of  Bankruptcy 
Act,  1883;  Fish.  Mortg.  493,  4th  Ed. 

If  an  equitable  mortgagee  by  deposit  applies  to  the  Chancery 
Division,  he  may  at  the  discretion  of  the  Court,  in  a  foreclosure 
suit  under  sect.  25  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  (44  &  45  Vict.  c.  41),  substituted  for  sect.  48  of  15  &  IG  Vict, 
c.  86,  which  it  repeals,  obtain  an  order  of  sale  from  the  Court.  See 
Fish.  Mortg.  479,  4th  Ed. 

Independently  of  its  statutory  jurisdiction,  upon  the  de- 
[*801]  positee  of  deeds  taking  proceedings  in  *  the  Chancery 
Division,  he  will  be  entitled  to  a  decree  for  foreclosure, 
and  an  absolute  conveyance,  but  not  for  a  sale  {James  v.  James,  16 
L.  E.  Eq.  153;  2  Seton,  Dec.  1120,  4th  Ed.;  Pryce  v.  Bury,  2 Drew. 
11;  16  L.  B.  Eq.  153  n.);  whether  there  is  a  memorandum  of  de- 
posit or  not:  {Backhouse  v.  Charlton,  3  Ch.  D.  444) ;  and  he  will  be 
entitled  to  a  declaration  that  his  deposit  operated  as  a  mortgage, 
and  that  in  default  of  payment  of  what  may  be  found  due,  the 
mortgagor  is  a  trustee  of  the  legal  estate  for  him  ;  and  then  the 
decree  goes  on  to  order  the  mortgagor  to  convey  the  estate  to  him 
{Marshall  v.  Shrewsbury,  10  L.  R.  Ch.  App.  254  ;  and  six  months 
will  be  allowed  for  redemption:  Parker  v.  Housefield,  2  My.  &  K. 
419;  Metier  v.  Woods,  1  Kee.  16. 

Foreclosure  and  not  sale  is  the  remedy  of  an  equitable  mortgagee 
bv  deposit  of  a  share  in  a  mining  company:  Redmayne  v.  Forster, 
2'L.  R.  Eq.  467. 

As  to  the  form  of  decree  in  a  foreclosure  action  in  the  case  of  an 
equitable  mortgage  by  deposit:  see  2  Seton  on  Decrees,  p.  1126, 
Form  4,  4ih  Ed.;  Lees  v.  Fisher,  22  Ch.  D.  283. 

An  equitable  mortgagee  by  deposit  of  deeds,  if  accompanied  by 
an  agreement  to  execute  a  legal  mortgage,  is  entitled  to  either  sale 
or  foreclosure:  York  Union  Banking  Company  v.  Artie y,  11  Ch. 
D.  205;  and  see  Woof  \.  Barron,  2  tteton,  Dec.  1128,  4th  Ed. 

A  learned  author  has  recently  questioned  the  authority  of  Pryce 
V.  Bury,   (16  L.  R.  Eq.  153,  n),  and  observes,  "that  it  does  not  ap- 
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pear  that  any  authorities  were  cited,  nor  was  the  question  argued, 
and  that  the  report  can  hardly  be  considered  as  an  authority  for 
overruling  decisions  by  Lord  Thurloiv,  Sir  J.  Leach,  Lord  Cotten- 
ham,  and  other  judges,  that  mere  depositees  are  entitled  to  sale 
(Meux  V.  Feme;  Spring  \.  Allen,  2  M.  &  K.  422,  cited;  Russel  v. 
Russel,  1  liro.  C.  C.  269;  Pain  v.  Smith,  2  M.  &  K.  417;  Tipping  \. 
Poiver,  1  Hare,  405;  King\.  Leach,  2  Hare,  57;  and  see  3  M.  &  C. 
101).  Especially  as  a  deposit  of  deeds  by  way  of  security  implies 
a  contract  for  a  mortgage  {Parker  v.  Housefield,  2  M  &  K.  419,) 
which  now  implies  a  power  of  sale."     Fish.  Mort.  481,  4th  Ed. 

And  certainly  the  proper  remedy  is  by  sale  where  the  security  is 
Bcanty  (  Wiseman  v.  Carbonell^  1  Eq.  Ca.  Ab.  212;  Dashwood  v. 
Bithazey,  Mos.  196);  or  where  the  mortgagee  after  the  mortgagor's 
death  commences  an  action  alleging  a  deficiency  of  the  personal 
estate:  Daniel  \.  Skipicith,  2  Bro.  C.  C.  154. 

The  jurisdiction  of  the  Court  to  order  a  sale  instead  of  foreclosure 
in  the  case  of  a  mortgage  by  deposit  of  title  deeds  has 
been  enlarged  by  the  Conveyancing  and  *Law  of  Prop-  [  *802  ] 
erty  Act,  1881  (44  &  45  Vict.  c.  41),  sect.  25.  Thus  in 
Wade  V.  Wilson,  22  Ch.  D.  235;  when  at  a  trial  of  a  foreclosure  ac- 
tion, in  which  the  plain.tifFs,  who  were  mortgagees  by  simple  de- 
posit of  deeds,  asked  for  a  sale  of  the  property,  and  the  mortgagor 
did  not  appear,  the  Court  ordered  an  account  of  what  was  due  to 
the  plaintiif  to  be  first  taken,  and  then  that  so  much  of  the  property 
should  be  sold  as  would  be  suflScient  to  satisfy  what  was  found  due 
to  the  plaintiff. 

And  in  a  recent  case  upon  motion  by  the  plaintiff  for  judgment 
in  default  of  appearance  by  an  equitable  mortgagor,  by  deposit  of 
deeds  unaccompanied  by  a  memorandum  of  charge  or  an  agree- 
ment to  execute  a  legal  mortgage,  Kay,  J.  made  an  order  for  sale, 
and  directed  that  it  should  be  carried  out  by  laying  proposals  be- 
fore the  Chief  Clerk  in  Chambers:  Oldham  v.  Stringer^  W.  N.  Dec. 
13,  1884,  p.  235. 

The  doctrine  that  an  equitable  mortgagee  by  deposit  of  title- 
deeds  is  entitled  to  foreclosure  does  not  extend  to  a  pledgee  of  per- 
sonal chattels.     Carter  v.  Wake,  4  Ch.  D.  605. 

Although  trustees  may  deposit  deeds  relating  to  charitable  trust 
property,  in  order  to  secure  money  properly  expended  for  the  pur- 
poses of  the  trust,  the  Court  will  not,  it  seems,  decree  a  foreclosure 
or  sale,  because  it  would  thereby  destroy  the  trust  altogether: 
Drake  v.  Williamson,  25  Beav.  622. 

A  decree  for  foreclosure  against  an  infant,  notwithstanding  it 
was  enacted  that  the  parol  shall  not  demur  (11  Geo.  4  &  1  Will.  4, 
c.  47,  sects.  10  and  11),  directs  him  to  convey  when  he  attained 
twenty-one,  giving  him  a  day  to  show  cause  against  the  decree 
(  Williamson  v.  Gordon,  19  Ves.  114;  Neivhury  v.  Marten,  15  Jur. 
166;  Price  v.  Carver,  3  My.  &  Cr.  157;  Mellor  v.  Porter,  25  Ch.  D. 
158);  but  a  decree  for  sale  against  an  iofant  will  be  immediate  if 
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it  appea^^!  that  such  sale  will  be  beneficial,  and  no  day  will  be  given 
him:  liedshaiv  y.  Neirbold,  12  Jur.  833;  and  see  2  Seton  on  De- 
crees, pp.  713,  714,  1114,  4th  Ed. 

In  a  foreclosure  action  where  the  estate  of  the  mortgagor  was  de- 
vised in  trust  for  sale  and  had  become  vested  in  an  infant,  who  was 
also  one  of  the  persons  beneficially  interested,  it  was  held  that  the 
decree  ought  to  contain  a  direction  that,  in  case  the  mortgagees  were 
not  redeemed  within  six  months,  the  infant  should  be  a  trustee  for 
them  within  the  meaning  of  the  Trustee  Act,  and  the  executrix  of 
the  mortgagor  be  ordered  to  convey  the  estate  to  the  mortgagees  on 
his  behalf  :  Foster  \.  Parker,  8  Ch.  D.  147. 

And  it  seems  that  the  right  of  an  infant  to  show  cause  has  been 

taken  away  or  affected  by  subsequent  statutes,  see  Fish. 

[  *  803  ]  Mortg.  984,  4th  Ed.     And  the  Court  may  *make  a  vesting 

order  under  sect.  1  of  the  Trustee  Act,  1852  (15  &  16  Vict. 

c.  55). 

On  making  an  order  of  foreclosure  absolute,  Sir  J.^  Stuart,  V.-C, 
refused  to  add  a  declaration  under  the  Trustee  Act,  1850,  that  the 
mortgagor  being  out  of  the  jurisdiction  is  a  trustee,  in  order  to 
found  upon  it  a  subsequent  application  for  a  vesting  order,  his 
Honor  observing,  that  "  any  such  order,  if  made,  must  be  made  on 
a  separate  application:"  Smith  v.  Boucher,  1  Sm.  &  G.  72. 

An  equitable  mortgagee  may  obtain  a  receiver  (Ctirling  v.  Lord 
Leycester,  19  Ves.  633;  Shakell  v.  Duke  of  Marlborough,  4  Madd. 
463;  Anderson  v.  Kemshead,  16  Beav.  329);  and  ho  will  be  entitled 
to  one  on  motion  before  the  hearing,  on  showing  the  possession  of 
deeds,  which  raises  a  prima  facie  presumption  that  the  deposit  was 
made  for  the  purpose  of  securing  an  advance  of  money:  Bodger  v. 
Bodger,  11  W.  R.  (V.-C.  K.)  160. 

And  in  an  actian  by  an  equitable  mortgagee  for  sale  or  fore- 
closure, the  Court  may  grant  an  interim  injunction  to  restrain  deal- 
ing with  the  legal  estate  till  the  next  motion  day,  on  an  ex  parte 
application  by  the  plaintiff  if  there  be  ground  for  believing  that  the 
defendant  intends  to  part  with  the  legal  eaiBie  pendente  lite:  Lon- 
don and  County  Banking  Co.  v.  Lewis,  21  Ch.  D.  490;  Spiller  v. 
Spiller,  3  Swanst.  556;  Hadley  v.  London  Bank  of  Scotland,  3  De 
G.  J.  &  S.  63. 

Under  the  Judicature  Act,  1875,  sect.  10,  in  insolvent  estates  an 
equitable  mortgagee  may  come  in  and  prove  in  an  administration 
suit,  and  in  the  winding  up  of  any  company,  on  his  whole  debt, 
upon  giving  up  his  security,  or  he  may  prove  for  the  deficiency  if 
he  does  not  give  up  his  security. 

In  cases,  however,  where  the  mortgagor  died  before  the  Act 
came  into  operation,  it  was  held  that  the  mortgagee  was  entitled, 
without  prejudice  to  his  security,  to  prove  for  and  take  a  dividend 
upon  the  entire  debt,  so  that  he  did  not  ultimately  receive  more 
than  twenty  shilling  in  the  pound  from  all  sources:  Rhodes  v.  Mox- 
^a2/,  low.  K  (V.-C.  S.)  103. 
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It  has  been  held  in  Ireland  that  an  equitable  mortgagee  by  deposit 
of  a  lease  relating  to  land^  there,  where  the  lessee  has  been  evicted 
for  nonpayment  of  rent  under  the  Irish  Ejectment  Act,  might  file  a 
bill  for  redemption  against  the  landlord:  Geraghty  v.  Malone,  3  D.  & 
AVar.  239;  1  H.  L.  Cas.  81. 

Where  there  has  been  a  mere  equitable  mortgage  of  a  policy  of 
assurance  on  the  life  of  the  mortgagor,  upon  his  death  the  assurance 
company  are  justified  in  refusing  to  pay  the  policy  monies  to  the 
mortgagee  save  with  the  consent  of  the  legal  personal  repre- 
sentative of  the  mortgagor  (Crossleij  v.  City  of  Glasgow  Life 
*  Assurance  Company^  4  Ch.  D.  421 ;  Webster  v.  British  [  *  804  ] 
Empire  Mutual  Life  Assurance  Company^  15  Ch.  D.  169); 
and  if  there  be  none  the  mortgagee  himself  could  take  out  adminis- 
tration to  the  deceased  debtor  (Webster  y.  BHtish  Empire  Mutual 
Life  Assurance  Company,  15  Ch.  D.  177);  he  might  however  obtain 
an  order  for  payment  of  the  policy  money  by  action  in  the  Chancery 
Division,  and  in  one  case  he  was  allowed  to  do  so  in  the  absence  of 
the  legal  personal  representative  of  the  mortgagor  (Crossley  v. 
City  of  Glasgow  Life  Assurance  Cornpay,  4  Ch.  D.  421).  In  a 
subsequent  case  the  Court  of  Appeal  expressed  surprise  that  such 
a  decree  should  have  been  made  in  his  absence;  Webster  v.  British 
Empire  Mutual  Life  Assurance  Company,  15  Ch.  D.  169,  180;  sed 
vide  Curtius  v.  Caledonian  Fire  and  Life  Insurance  Company,  19 
Ch.  D.  534. 

And  it  has  been  held  that  in  such  cases  where  the  default  or  delay 
in  payment  of  the  policy  moneys  was  caused,  not  by  the  Company, 
but  by  the  mortgagee's  neglect  to  clothe  himself  with  the  legal 
title  to  the  money,  interest  will  not  commence  to  run  till  the  order 
for  payment  of  the  principal  has  been  made:  Webster  v.  British 
Empire  Mutual  Life  Assurance  Company,  15  Ch.  D.  169;  over- 
j'uling  on  this  point  Crossly  v.  City  of  Glasgow  Life  Assurance 
Company,  4  Ch.  D.  421. 

An  equitable  mortgagee  by  deposit  of  deeds  is  not  deprived  of 
his  riglit  to  recover  his  debt  by  his  inability  to  produce  either  the 
deeds  deposited  or  the  memorandum  of  deposit,  when  the  Court 
believes  that  there  was  such  a  deposit,  and  that  the  deeds  have 
been  really  lost  (Baskett  v.  Skeel,  11  W.  R.  (V.-C.  AV.)  1019);  but 
he  mav  lose  his  lien  by  voluntarily  parting  with  the  deeds:  Re 
Driscoll,  1  I.  R.  Eq.  285. 

Whore,  moreover,  an  equitable  mortgage  by  deposit  of  title-deeds 
has  been  made,  accompanied  by  an  instrument  which,  by  mistake, 
has  been  drawn  up  in  such  a  manner  as  to  be  illegal,  as,  for  in- 
stance,  void  for  usury,  when  the  laws  against  usury  were  in  force, 
the  Court,  on  being  satisfied  of  the  error,  will  reform  the  instrument 
so  that  effect  m  ay  be  given  to  the  equitable  deposit.  Hodgkinson  v. 
Wyatt,  9  Beav.  566. 

It  may  be  here  mentioned  that  where  proceedings  in  bankruptcy 
had  been  suspended  by  resolutions  under  the  110th  section  of  the 
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Bankruptcy  Act,  1861,  and  there  was  nothing  in  the  resolutions  to 
preserve  the  jurisdiction  of  the  Court  of  Bankruptcy,  its  jurisdiction 
to  order  a  sale  on  the  petition  of  an  equitable  mortgagee  was  gone: 
In  re  Carter,  1  L.  K.  Eq.  170. 

Where  a  trustee  had  been  appointed  under  the  liquidation  of  the 
affairs  of  an  equitable  mortgagor,  it  was  held  that  the 
[  *  805  ]  "mortgagee  might,  instead  of  applying  in  bankruptcy,  pro- 
ceed in  Chancery  against  the  trustee  for  the  purpose  of 
having  the  security  realised,  the  jurisdiction  in  Chancery  not  being 
taken  away  by  the  Bankruptcy  Act,  1869:  White  v.  Simmons,  0  L. 
E.  Ch.  App.  555;  Ex  parte  Fannell,  6  Ch.  D.  335;  Waddell  v. 
Toleman,  9  Ch.  D.  212.  And  a  second  equitable  mortgagee  may 
commence  an  action  against  the  liquidating  trustee  of  the  mortgagor, 
and  the  lirst  mortgagees,  claiming  an  equitable  charge  on  the  pro- 
perty, redemption  against  the  second  mortgagees,  and  if  necessary 
foreclosure  :  Ex  parte  Hirst,  In  re  Wherly,  11  Ch.  D.  278.  But 
the  trustee  ought  not  to  raise  objections  to  the  exercise  of  jurisdic- 
tion by  the  Court  of  Bankruptcy,  if  the  mortgagee  is  willing  to 
submit  to  it:  Ex  parte  Fletcher,  In  re  Hart,  9  Ch,  D.  381. 

In  a  case  of  composition  it  was  held  that  the  Court  of  Bank- 
ruptcy had  no  jurisdiction  to  make  an  order  for  sale  at  the  instance 
of  an  equitable  mortgagee  of  the  estate  of  the  debtor:  Ex  parte 
Manche>iter  and  Liverpool  District  Banking  Company,  In  re  Littler, 
18  L.  K  Eq.  249. 

[Doctrine  of  Equitable  Mortgages  by  Deposits  of  Title  Deeds  Re- 
stated.— In  addition  to  the  regular  and  ordinary  mortgages,  there 
are  other  securities  which  equity  holds  to  be  valid  encumbrances, 
and  which  partake  in  a  measure,  of  the  nature  of  mortgages. 
Amongst  these  are  mortgages  created  by  deposit  of  title-deeds. 
They  are  in  the  nature  of  a  lien  and  do  not  cause  the  creation  of  an 
independent  equitable  title. 

The  essentials  of  this  kind  of  a  mortgage  is,  that  the  deeds  be 
delivered  to  the  creditor,  and  that  the  delivery  be  by  way  of  pledge 
and  not  diverse  intuiti.  The  effect  is  that  the  debtor  cannot  get 
back  his  title  deeds  until  the  money  has  been  repaid. 

The  Statute  of  the  Frauds  says  that  no  interest  in  the  land  shall 
be  created  otherwise  than  by  writing,  but  it  has  been  held  that  the 
fact  of  the  deeds,  being  delivered,  raises  an  implication  of  law  that 
they  were  to  be  effectuated  by  a  mortgage. 

Lord  Eldon  said  that  this  doctrine  was  one  which  was  established 
by  precedent,  but  said  that  it  ought  never  to  have  been  so  estab- 
lished. 

The  further  effect  of  a  mortgage  by  deposit,  is  that  the  mortga- 
gee has  an  equitable  charge  on  the  land,  and  while  his  mortgage 
specifies  no  day  for  payment  his* proper  remedy  is  by  foreclosure.] 
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*  GARTH  t?.  SIR  JOHN  HIND  COTTON.    [  *  806  ] 


JvZy,  1750.     August  10th,  1750. 

[bepoeted  1  VES.  524,  5d-6;  1  dick.  183.] 

[S.  a  3  Atk.  751;  Reg.  Lib.  1752,  A.,fol  240.] 

Equitable  Waste.] — A.,  tenant  for  ninety -nine  years,  if  he  should 
so  long  live,  without  impeachment  of  tuaste,  voluntary  waste  ex- 
cepted;  remainder  to  trustees  during  his  life,  to  preserve  contin- 
gent remainders ;  remainder  to  his  first  and  other  sons  in  tail;  re- 
mainder to  B.  in  fee.  A.  (before  a  son  born)  and  B.,  according  to 
agreement,  cut  down  timber,  and  divided  the  profits  between  them, 
A.  afterwards  had  a  son,  who  was  held  entitled  to  recover  from 
the  representatives  of  B.  ivhat  he  had  so  received  as  his  share  of 
the  money  arising  from  the  sale  of  the  timber. 

Rights,  powers,  and  duties  of  trustees  to  preserve  contingent  remain- 
ders. 

Mr.  Garth  (m),  tenant  for  ninety-nine  years,  if  he  should  so  long 
live,  without  impeachment  of  waste,  excepting  voluntary  waste;  re- 
mainder to  trustees  during  his  life,  to  preserve  contingent  remainders; 
remainder  to  his  first  and  every  other  son  in  tail;  remainder  to  the 
defendant,  Sir  John  Hind  Cotton,  in  fee. 

Garth  having  been  long  married  without  having  children,  enters 
into  an  agreement  with  the  defendant.  Sir  John  Hind  Cotton,  to 
cut  down  timber  on  the  estate,  and  divide  the  profits  between  them. 

He  has  afterwards  a  son  by  another  wife,  who,  after  his  father's 
death,  when  of  age,  and  having  suffered  a  recovery,  brings  this  bill 
to  oblige  the  defendant.  Sir  John  Hind  Cotton,  to  refund  1000?.  re- 
ceived by  him  as  his  share  of  the  money  arising  from  sale  of  the 
timber  with  interest. 

*  For  the  Plaintiff. — There  is  no  particular  precedent  [*807] 
exactly  as  the  case  stands;  therefore  it  must  depend  on 

(m)  The  statement  of  the  case  and  arguments  are  taken  from  1  Ves.  524. 
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general  principles.  The  question  is,  whether  they  had  a  right  to 
cut  timber;  and  if  not,  whether  the  plaintiff  thereby  is  injured, 
which  is  necessary  for  the  plaintiff  to  show,  and  that  the  defend- 
ant, at  the  time  of  doing  it,  was  wilfully  guilty  of  an  injury  to  the 
plaintiff — that  is,  the  unborn  children  of  Garth;  for,  if  this  is  a 
damage  without  an  injury,  the  Court  will  not  give  satisfaction. 

The  trustees  were  to  preserve  the  contingent  uses  of  everything 
that  was  settled.  To  avoid  a  perpetuity  was  this  method  of  pre- 
serving estates  in  families  a  certain  time  by  inserting  trustees: 
which  (said  to  be  invented  by  Lord  Bridgman)  has  been  since  ex- 
tended by  a  Court  of  equity.  If  trustees  joined,  the  Court  would 
make  them  liable  for  a  breach.  It  was  by  some  conveyancers 
doubted  whether  the  trustees  joining  could  bar,  which  came  first  in 
Pye  V.  George  (v),  where  Lord  Harcouri  said,  that  destroying  con- 
tingent remainders  was  a  wrong,  and  that  he  would  make  a  prece- 
dent if  there  was  none.  That  precedent  was  afterwards  solemnly 
made  in  Mansell  v.  Mansell  (w),  where  a  Court  of  equity  went 
further  than  ever,  holding  a  purchaser  to  be  a  trustee  for  a  contin- 
gent remainderman.  Every  one  doing  it  with  notice  is  affected  with 
the  trust;  and  if  the  estate  is  got  into  such  hands  as  not  to  be  fol- 
lowed in  equity,  the  Court  would  make  the  trustees  liable  for  the 
breach.  Thus  it  is  on  inheritances  of  land:  a  tree  growing  on  the 
estate  is  as  much  a  part  of  the  inheritance  as  a  house  or  the  land; 
and,  as  to  the  person  interested,  selling  the  timber  is  as  much  to  the 
destruction  of  his  inheritance  as  selling  the  land.  Though  there  is 
no  remedy  at  law,  the  trustees  might  have  complained  in  equity 
that  they  were  to  preserve  the  contingent  remainders,  which  might 
be  in  esse  perhaps  in  a  year,  and  that  the  Court  should  not  suffer 
the  present  tenant  for  life  to  be  guilty  of  that  permissive  waste,  be- 
cause it  is  a  prejudice  to  one  who  may  be  in  esse,  and  was 
[*808]  *  intended  by  the  donor  to  have  that  which  is  in  esse. 
Though  there  is  no  precedent  for  this,  yet  in  many  cases 
will  the  Court  prohibit  waste,  though  no  action  of  waste  lies. 

If,  then,  the  Court  would  do  so,  as  being  a  wrong,  the  trustees 
neglecting  their  duty,  or  not  knowing  it,  will  not  alter  the  case  so 
as  to  prevent  that  satisfaction  consequential  to  an  injury.  [Lord 
Chancellor  Hardivicke.  I  know  no  case  where  the  trustees  might 
bring  such  bill,  though  I  have  heard  it  said  they  might:  and  if  this 

{v)  2  Salk.  680;  Prec.  Ch.  308;  1  P.  Wms.  128;  7  Bro.  P.  C.  221,  Toml    ed. 
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is  80  in  case  of  a  donee,  it  might  be  so  in  case  of  a  purchaser.]  In 
case  of  a  purchaser,  it  would  be  contrary  to  common  justice  if  the 
trustees  might  not  bring  such  a  bill;  for  then  a  man  might  immedi- 
ately destroy  the  settlement  he  had  made.  Several  injunctions  have 
been  granted  where  no  action  of  waste  could  be,  as  in  case  of  an  in- 
termediate estate  for  life:  Moo.  554;  where,  it  appears  he  in  remain- 
der could  have  an  injunction  so  long  ago  as  the  time  of  Richard  IL, 
for  waste  by  the  first  tenant  for  life,  as  being  an  injury  to  his  in- 
heritance, taking  away  part  of  the  value  thereof.  It  is  also  an  in- 
jury to  the  intermediate  remainderman  for  life,  as  it  takes  away  the 
benefit  of  the  shade;  so  that,  on  a  bill  by  either,  the  Court  would 
interpose,  and  not  say,  you  may  bring  trover,  but  would  prevent  the 
injury.  Had  this  been  the  case  of  an  infant  in  ventre  sa  mere,  en- 
titled to  the  inheritance,  undoubtedly  a  bill  would  lie,  though  he 
cannot  bring  an  action,  ejectment  or  trover,  notwithstanding  he  may 
be  vouched:  Musgrave  v.  Parry ^  2  Vern.  710.  Then  there  is  no 
reason  but  that  a  person  who  may  come  in  esse  should  have  the 
same  equity  as  one  who  has  a  being  of  a  month  if  it  may  be  so 
called.  In  Ahrahal  v.  Buhh^  2  Sho.  09  (a:),  (though  a  book  of  no 
authority),  is  cited  a  case  called  Lady  Evelinas,  not  reported  in  print, 
but  in  Lord  Nottingham's  manuscript;  where  it  was  said,  that  where 
tenant  for  life,  remainder  to  the  first  son  for  life  without  impeach- 
ment of  waste,  remainder  over,  the  first  son,  by  leave  of  tenant  for 
life,  comes  on  the  land,  and  sells  the  trees,  he  was  enjoined 
in  this  Court  by  Lord  *  Nottingham;  though  there  could  [  *809  ] 
be  no  action  at  law.  A  bill  may  be  brought  by  the  patron 
of  a  living  to  prevent  the  incumbent  from  cutting  down  timber; 
though  the  interest  the  patron  has  is  very  little,  nor  any  remedy  in 
point  of  law,  as  he  cannot  enter,  or  seize  the  timber:  but  from  his 
remote  interest  in  the  thing  in  possession,  the  Court  will  relieve, 
because  the  law  does  not  effectually,  and  will  not  say  that  you  may 
go  to  the  bishop.  In  Fleming  v.  Fleming,  July  19,  1744,  Bishop 
of  Carlisle's  case  (y),  tenant  for  ninety-nine  years,  if  he  so  long 
live;  remainder  to  trustees  to  support  contingent  remainders;  re- 
mainder to  another  for  ninety-nine  years,  if  he  so  long  live,  with- 
out impeachment  of  waste;  remainder  to  his  sons  successively  in 
tail  male,  remainders  over;  both  tenants  for  ninety-nine  years, 
thinking  they  had  an  interest  together  to  cut  down,  because  the 


{x)  S.  a,2  Freem.  53. 

(y)  Fleming  v.  Bishop  of  Carlisle,  cited  1  Dick.  209. 
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second  had  a  right  to  do  so  if  in  possession,  agreed  to  sell  the 
timber,  and  di>ride  the  profit,  as  here.  On  motion  for  injunction 
your  Lordship  granted  it,  holding  that  there  was  no  remedy  at  law, 
and  that  the  privilege  of  without  impeachment  must  be  considered 
as  annexed  to  the  estate  when  it  comes  into  possession.  In  Robin- 
son V.  Litton  (z),  12th  December,  1744,  the  testator  devised  an 
estate  to  his  eldest  son  and  his  heirs;  and  if  he  should  not  live  to 
attain  twenty-one,  leaving  no  issue,  devised  it  to  his  eldest  daughter 
and  the  heirs  of  her  body:  remainder  to  his  two  other  daughters 
successively  in  tail.  The  children  v/ere  all  infants.  The  son,  within 
two  years  of  twenty-one,  petitioned  to  cut  down  timber,  being  for 
his  benefit,  as  owner  of  the  inheritance,  though  subject  to  that  con- 
tingent interest  to  his  sisters.  Your  Lordship  refused  it,  but  left 
him  to  do  what  he  could  according  to  law.  Upon  that  the  parties 
agreed,  that  some  small  timber  should  be  cut  down,  and  then  a  bill 
should  be  brought  by  the  daughters  upon  their  contingent  interest 
to  prevent  the  waste,  which  was  done;  and,  though  that  was  a  re- 
mote and  improbable  contingency,  the  Court  thought  the  felling  of 
the  timber  should  be  stayed;  not  that  the  defendant  could  not  do  it 

in  a  point  of  law,  for  he  had  an  estate  of  inheritance,  aud 
[*810]  every  such  estate  carries  a  right* to  cut  timber:  yet  did 

the  Court  restrain  him, and  said, that  if  an  estate  descended  to 
an  heir-at-law  where  an  executory  devise  was  depending,  that  heir, 
notwithstanding  he  would  have  the  legal  estate  of  inheritance  in  the 
meantime,  till  the  contingency  happens,  shall  not  be  suffered,  for 
the  sake  of  those  persons  who  may  come  to  be  interested,  to  fell  in 
the  meantime.  But  the  defendant  is  not  tenant  in  tail  in  posses- 
sion, and  therefore  could  not  do  it,  though  no  son  was  born  at  the 
time.  It  was  not  a  remote  contingency;  and  it  was  determined,  in 
Lewis  Boivles's  Case  (a),  that,  if  a  son  is  born,  the  estate  shall  open- 
If,  then,  there  might  have  been  that  preventive  remedy  by  injunc- 
tion, there  ought  to  be  this  compensating  remedy,  supposing  the 
act  done.  But  it  may  be  said,  though  fieri  non  debuit  factum  valet; 
for  that,  by  the  severing  the  property,  it  vested  in  the  defendant  as 
tenant  in  fee.  If  severed  by  act  of  God,  as  in  the  Case  of'  Welbeck 
Park  (6),  where  timber  was  blown  down  on  the  Duke  of  Newcastle's 
estate  it  would  be  so  from  the  rule  of  law,  which  says,  that  a  tree 

{z)  3  Atk.  209. 

(a)  11  Co.  79,  Lead.  Cas.  Real  Prop.  37,  3rd.  ed. 

{b)  Duke  of  Newcastle  v.  Vane,  cited  2  P.  Wms.  241. 
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lying  on  the  around  shall  not  be  held  in  abeyance,  but  go  to  the 
first  owner  of  the  inheritance,  who  might  maintain  trover  for  it 
But  this  is  not  so  severed,  for  they  knowingly  contrive  the  injury. 
If  allowed,  it  will  be  in  the  power  and  the  interest  of  tenant  for  life 
to  bargain  with  a  remainder-man,  though  ever  so  remote,  by  giving 
him  something  he  could  not  be  entitled  to  at  all,  which  would  en- 
courage these  collusive  agreements  (c).  So,  one  made  tenant  for 
life  on  his  marriage,  reversion  to  himself  in  fee,  being  entitled  to 
all  windfalls,  might  immediately  strip  the  estate.  There  is  no  ac- 
quiescence or  length  of  time  here,  which  might  amount  to  waiver 
of  right,  or  afford  presumption  of  evidence  in  doubtful  cases;  but 
the  plaintiff  was  not  born  until  ten  years  after,  not  being  of  age,  till 
1745,  and  pursued  it  recently.  There  is  no  difficulty  on  defendant, 
in  point  of  evidence,  from  length  of  time;  but  if  there  was,  he  must 
have  seen  it  could  not  have  arisen  till  at  a  distance. 

For  the  Defendant. — This  is  a  new  case;  and,  as  admitted 
not  well  founded  on  law,  so  neither  is  it  inequity.  *  De-  [  *811  ] 
fendant,  on  application  by  plaintiff's  father,  agreed,  pro- 
vided reasonable  satisfaction  was  made  to  him,  not  to  take  the  ad- 
vantage-of  felling  the  timber,  which  he  might.  The  bill,  then,  is 
not  proper  against  him,  without  the  representative  of  the  father. 
At  law  no  writ  of  prohibition  or  action  of  waste  lay  against  tenant 
for  life  or  years,  as  the  parties  must  provide  for  that:  since  the 
Statute  of  Gloucester,  indeed,  it  is  otherwise.  But  to  whom  could 
the  defendant  be  responsible  ?  Not  to  the  plaintiff,  had  he  been 
born:  for,  in  point  of  law,  if  he  was  a  stranger  (as  a  remainder-man 
in  fee  is,  as  to  privity  between  him  and  tenant  in  tail),  he  was  liable 
only  to  the  lessee  for  life  or  years,  who  was  responsible  only  to  the 
person  having  a  right  to  bring  the  action  of  waste;  and  remedy 
was  left  over  against  the  stranger,  against  whom  the  action  of  waste 
could  not  be  brought,  as  held  by  Lord  Coke.  Next,  this  is  a  per- 
sonal tort,  which  dies  with  the  party  who  alone  was  liable:  then  it 
would  be  extraordinary,  if  the  representative  of  the  party  commit- 
ting waste  should  not  be  liable,  that  the  defendant  (who  was  never 
liable  to  the  person  who  could  bring  the  action,  nor  even  to  the 
lessee  for  life  or  years,  if  living,  as  the  waste  was  with  his  consent) 
should  now  account  for  that  waste.  It  is  admitted,  that  if  blown 
down,  or  cut  without  concurrence  of  defendant,  he  would  be  entitled 
to  the  benefit  of  the  whole:  how,  then,  is  it  the  act  of  the  defend- 
(c)  Lee  I'.  Alston,  1  Bro.  C.  C.  196. 
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ant  ?  It  is  singly  the  act  of  the  lessee  for  life.  Suppose  the  lessee 
had  given  the  defendant  so  much  money  not  to  take  the  benefit  of 
it:  he  might  have  done  it  for  a  consideration,  or  for  none  at  all;  for 
why  may  not  one  renounce  a  right  ?  And  this  amounts  to  the  same. 
Though  this  Court  will  interpose  to  prevent  waste,  yet  never  where 
the  estate  has  ceased  in  the  person  committing  it.  In  Jesus  College 
V.  Bloome  (d),  Nov.  19,  1745,  the  plaintiffs  had  made  a  new  lease  to 
another;  and,  discovering  afterwards  that  the  former  lessee  had  cut 
down  timber  and  committed  waste,  brought  a  bill  against  him  for 
an  account  thereof.  Your  Lordship  dismissed  it;  for  that  where  a 
lease  determined,  and  possession  was  quitted,  the  Court 
[  *  812  ]  will  not  decree  an  *  account;  though  where  the  lease  con- 
tinues, it  would  decree  an  account  of  waste,  as  incidental 
to  that  jurisdiction,  the  Court  has  to  prohibit  and  enjoin  it.  As 
soon  as  severed,  the  property  belonged  to  the  defendant,  who  might 
have  seized  it,  or  brought  an  action  without  seizing;  for  the  father 
certainly  had  no  other  property  than  a  special  interest  in  the  trees, 
while  they  continued  annexed.  [^Lord  Chancellor  Hardwicke. — 
Suppose  the  trustees  had  been  vigilant,  and  brought  a  bill  to  stay 
this  waste,  and  prayed  an  account  of  the  timber  so  felled  under  this 
agreement;  I  think  that  would  be  a  proper  bill;  and,  if  the  Court 
had  made  a  decree,  there  would  be  an  injunction  to  stay  the  waste; 
and,  incident  to  that,  the  Court  may  decree  an  account  of  the  waste 
already  committed:  what  would  the  Court  have  directed  to  be  done 
with  the  money  raised  with  the  timber  sold?]  The  money  even  by 
the  aid  of  this  Court,  would  be  decreed  to  defendant.  Udal  v.  Udal^ 
Aleyn,  81,  and  several  other  cases,  shew,  that  the  very  cutting  vests 
the  property  in  the  first  owner  of  the  inheritance.  If  there  had 
been  an  intermediate  vested  remainder  for  life,  it  would  make  no 
difference;  for  the  defendant  might  then  have  seized  or  brought 
trover,  though  not  an  action  of  waste;  and,  after  the  death  of  the 
intermediate  tenant  might  have  brought  ivaste  for  the  waste  in  the 
life  of  that  tenant.  But  it  has  never  been  determined,  that  the  in- 
termediate estate  of  the  trustees  should  bar  the  remainder-man  in 
fee  from  an  action  of  waste  or  take  away  a  legal  right;  which  it  is 
admitted  that  would  not  do,  if  they  were  blown  down.  This  estate 
in  trustees  took  rise  on  political  considerations,  in  the  time  of  the  civil 
wars,  to  prevent  any  act  wrongfully  done  to  put  a  period  to  the  es- 
tate; and,  being  created  to  one  particular  purpose,  should  not  be 

{d)  3  Atk.  262  Amb.  54. 
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wrested  to  another,  or  take  away  a  remedy  given  to  the  owner 
of  the  inheritance  by  the  statute.  If  the  remainder-man  in  fee, 
by  action  of  waste,  recovers  the  place  wasted,  the  remainder- 
man coming  into  esse  cannot  recover  this  estate  vested:  as  held  in 
the  CcLse  of  Lincoln  College.  This  Court  will  indeed,  under 
particular  circumstance,  at  the  instance  of  trustees,  *  hear-  [  *  813  ] 
ken  to  complaints  by  them;  and  has  gone  so  far,  in  Man- 
sell  v.  Mansell{e)i  as  to  declare  what  its  sentiments  would  be  in 
case  of  a  breach  of  trust  where  the  trustees  joined.  But  suppose 
they  had  joined,  and  been  parties  to  these  articles,  they  would  not 
have  made  the  legal  right  of  the  parties  in  the  timber,  when  cut 
different  But  they  did  not  join,  nor  file  such  bill  to  stay  waste: 
and  there  is  no  instance  where  the  Court  ever  interposed  on  their 
omitting  to  act  If  by  such  omission  a  benefit  accrued  to  another, 
the  Court  never  interposes  to  take  it  away,  there  being  instances  to 
the  contrary;  as  in  Partridge  v.  Pawlet^  Hil.  Vac.  1736  (/),  before 
your  Lordship,  where  plaintifiP's  wife,  tenant  for  life  without  im- 
peachment of  waste,  being  a  sickly  person,  was  going  to  cut  down 
timber,  to  the  produce  of  which  she  would  be  entitled-  A  bill  was 
filed  on  behalf  of  her  sister  to  restrain  her,  for  that  the  estate  was 
subject  to  debts  in  aid  of  the  personalty,  which  would  probably  not 
be  sufficient  for  that  The  Court  granted  the  injunction.  But, 
there  being  no  deficiency  in  the  personalty,  a  question  arose,  after  the 
wife's  death,  between  her  husband  and  administrator  and  the  sister, 
at  whose  instance  the  injunction  was  obtained  upon  an  untrue  sug- 
gestion,whether  the  estate  should  be  put  into  the  same  condition  as 
if  no  such  injunction  had  been  granted.  The  Court  expressed  an  in- 
clination to  do  BO,  if  it  could;  but  though  it  was  a  very  hard  case, 
and  a  misfortune  happening  by  act  of  the  Court  taking  away  a 
power  annexed  to  a  tenant  for  life,  yet,  as  an  interest  was  by  that 
means  attached  in  a  third  person,  the  Court  did  not  think  itself 
empowered  to  take  away  that  right  Then  much  less  will  the 
Court,  where  by  the  non-opposition  of  the  trustees,  a  benefit  ac- 
crues to  a  third  person.  Whitfield  v.  Beivit  (g)  is  a  little  defectively 
reported.  It  seems  there,  as  if  there  were  trustees  to  preserve,  &c. ; 
and,  if  there  were,  that  case  is  a  direct  authority. 

Lord  Chancellor  Hardwicke. — Partri^ige  v.  Pawlet  is  not  appli- 
cable to  the  present  case. 


e)  2  P.  Wms.  678.  (/)  1  Atk.  467. 

)  2  P.  Wms.  240;  see  also  Bewick  v.  Whitfield,  3  P.  Wms.  2^'7 
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This  is  of  the  first  impression — of  great   consequence 
[  *  814  ]  *  and  importance  in  point  of  precedent:  therefore  I  will 
take  time  to  consider  of  it. 

Lord  Chancellor  Hardwicke(/i). — Although  I  have  taken  a  great 
a  deal  of  pains,  I  cannot  yet  form  an  opinion,  from  an  apprehension 
of  breaking  in  upon  the  rules  of  law,  or  establishing  a  dangerous 
precedent  in  a  court  of  equity.  The  case  is  admitted  to  be  entirely 
new.  The  strength  of  the  arguments  for  the  plaintiff  is  on  the 
authority  of  Pye  v.  George  (i)  and  Mansell  v.  Mansell  (A:),  where  the 
Court  has  considered  trustees  to  preserve  contingent  remainders 
as  trustees  to  all  other  purposes,  so  as  to  be  affected  by  breach  of 
trust  and  all  the  consequences:  and  therefore,  if  they  have  been 
negligent  in  not  bringing  a  biJl  to  restrain  the  waste,  it  should  not 
turn  to  the  prejudice  of  the  remainders,  when  in  esse.  But  it  de- 
serves to  be  considered,  whether  they  have  any  trust  to  preserve  the 
timber,  because  their  legal  estate  is  not  at  all  for  that  purpose,  be- 
ing only  an  estate  pour  autre  vie;  by  which  there  is  no  interest  in 
or  power  over  the  timber,  and  which  is  at  an  end  as  soon  as  the 
first  tenant  for  life  dies.  It  is  said,  they  might  bring  a  bill  for  an 
injunction  to  stay  waste,  before  the  contingent  remainders  vested  ; 
and  I  am  of  that  opinion;  but  I  do  not  know  that  arises  out  of  their 
trust  for  the  timber.  It  is  a  bill  by  amicus  curia?;  as  in  a  bill  on 
behalf  of  an  infant  in  ventre  sa  mere,  to  stay  waste.  Till  the  estate 
attaches  in  possession  they  have  nothing  to  do  with  the  timber. 
If,  indeed,  there  is  a  forfeiture  for  the  first  tenant  for  life,  they 
would  have  a  right  to  the  shade,  &c.,  but  nothing  to  do  with  it 
during  the  life  of  the  tenant  for  life.  This  is  no  opinion,  but  only 
my  doubts  from  the  breaking  in  on  the  rules  of  law  on  the  one 
hand,  and  on  the  other  the  laying  down  a  precedent  in  equity  which 
might  be  dangerous.  Let  it  therefore,  be  spoke  to  again  next  term. 
I  can  find  no  case  where  the  Court  has  preserved  the  timber,  though 

cut  down  by  wrong,  for  the  benefit  of  the  contingent  re- 
[  *  815  ]  mainders.     In  Whitfield  v.    *  Bewit  (I)  it  was  not  by  acci- 

dent,but  by  wrong;  and  though  Peere  Williams  has  not  men- 
tioned whether  there  were  trustees  to  preserve  &c.,  I  have  looked 
into  it,  and  find  there  were. 

[h)  10  August,  1750.     The  judgment  is  taken  from  1  Ves.  546. 
{{)  2  Salk.  680. 

(fc)  2  P.  Wms.  678;  sed  vide  Birch-Wolfe  v.  Birch,  L.  E.  Eq.  689. 
(0  2  P.  Wms.  640. 
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Michaelmas  Term,  1750,  it  was  argued  again. 

Fo7^  the  plaintiff. — The  bill  is  against  the  defendant  only  so  far  as 
he  has  been  benelited  himself  by  agreeing  to  this  aft,  which  is  a 
detriment  to  the  plaintiff's  inheritance.  The  case  is  new  in  specie, 
but  the  Court  will  go  on  the  general  principles  of  law  and  equity. 
The  whole  merits  depend  on  two  points:  first,  whether  on  applica- 
tion by  the  trustees  at  the  time  of  the  agreement,  the  Court  would 
have  restrained  them  both — the  tenant  for  ninety- nine  years  from 
cutting  by  licence  of  the  remainderman,  and  the  remainderman 
from  coming  upon  the  estate  by  licence  of  the  tenant;  next,  if  so, 
whether  satisfaction  ought  not  to  be  decreed  for  that  act,  when 
done,  which  the  Court  would  have  prevented,  as  against  conscience. 

As  to  the  first.  To  shew  that  the  Court  would  have  done  so,  it 
is  necessary  to  state  the  notion  of  justice  established  as  to  preserv- 
ing timber,  houses,  mines,  and  other  things,  capable  of  being,  in 
fact,  severed  from  the  inheritance,  and  which  yet  are  part  of  it  in 
notion  of  law,  and  considered  as  annexed.  There  are  but  four  cases 
in  which  a  court  of  equity  interposes  to  preserve  an  inheritance  en- 
tire. First,  where  there  is  no  legal  remedy  whatever  that  extends 
so  far  as  to  answer  the  intent  of  the  settlement  under  which  all 
claim,  and  from  which  intent  it  is  clear  that  what  is  doing  is  wrong. 
This  holds  were  tenant  in  tail  apres  possibility,  &c.  (I),  or  wife  ten- 
ant in  tail  ex  provisiono  viri,  goes  to  pull  down  houses,  or  commit 
destruction.  No  action  of  waste  or  of  property  can  be  brought,  yet 
this  Court  will  enjoin:  Abrahal  v.  Bubb,  9  Sho.  G9  (m),  and  Cooke 
V.  Whaley,  1  Eq.  Ca.  Ab.  400;  because  the  maasion-house  is  settled 
as  well  as  the  rest;  and  this  tenant  in  tail  apres,  &c.  is  but  tenant 
for  life,  who  could  not  do  it,  though  he  was  so,  without 
impeachment  *  of  waste.  This  is  the  most  ancient  juris-  [  *  816] 
diction  of  equity — in  the  time  of  Richard  II.  (Moor,  554), 
and  several  precedents  in  Henry  VIIL  and  Edward  VI. ;  but  since 
the  Case  of  Baby  Castle  (n)  it  is  established.  There  was  tenant, 
without  impeachment  of  waste  (which  since  Lewis  Bowleses  case  (o), 
gives  leave  to  commit  waste)  yet  would  not  this  Court  sufPer  it  be- 
cause contrary  to  the  form  of  the  settlement,  though  there  was  no 
legal  remedy.     On  the  same  principle  have  been  cases  as  to  an 

(?)  After  possibility  of  issue  extinct. 
(m)  2  Eq.  Ab.  757;  2  Freem.  53;  2  Swanst.  272,  n. 

{n)  Vane  v.  Lord  Barnard,  Prec.  Ch.   454;   Gilb.   Eq.  Eep.   127;  1  Eq.   Ab. 
399;  1  Salk.  161;  2  Vein.  738. 
(o)  11  Co.  79. 
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avenue  in  a  park  for  ornament  or  shelter.  Secondly,  where  there  is  a 
temporary  impediment  to  the  remedy  at  law,  so  that  the  act  is  at  the 
time  dispunishable,  equity  interposes;  as,  where  there  is  an  interme- 
diate tenant  for  life,  the  remainderman  of  inheritance  cannot  bring  an 
action  for  waste  by  the  first  tenant  for  life,  for  the  sake  of  the  pre- 
servation of  the  innocent  remainder  for  life:  2  Inst.  301.  It  is  not 
so  if  it  was  a  remainder  for  years,  and  it  would  not  be  destroyed 
by  the  action.  But  a  stronger  case  is  of  an  estate  for  life,  remain- 
der for  life,  without  impeachment  of  waste,  and  with  a  power  to 
commit  waste:  both  agree  to  commit  waste,  and  though  dispunish- 
able at  law,  yet  this  Court  would  enjoin,  on  the  principal  that  it 
was  an  injury  to  the  inheritance,  although  it  was  a  bare  contingency 
whether  it  would  be  a  prejudice  to  the  owner  of  the  inheritance  or 
not:  which  was  Lady  Evelinas  case  (p):  so  in  Fleming  v.  Fleming, 
though  no  remedy  at  law.  The  third  case  where  there  is  a  remedy 
in  equity  only,  is,  where  a  person,  who  may  be  consequentially  in- 
jured by  the  waste,  from  the  weakness  of  his  estate,  has  no  remedy 
at  all  at  law:  as  where  tenant  for  life:  remainder  for  life,  with  or 
without  impeachment  of  waste:  remainders  over, — on  the  bill  of  re- 
mainderman for  life,  the  Court  would  restrain  the  first  tenant  for 
life  from  committing  waste:  Dayrelly.  Champness  (q).  If  guardian 
of  infant  tenant  in  tail  cuts  down  the  whole  timber,  the  Court  will 
not,  on  application  of  the  remainderman,  enjoin;  which  was  JSaville 
V.  Saville  (r),  although  the  infant  there  was  very  ill  and  did  die  be- 
fore he  came  of  age:  but  if  done  in  such  a  way  as  to  be 
[  *  817  ]  to  the  prejudice  *  of  the  infant  himself,  on  the  application 
of  the  infant,  the  Court  will  judge  what  is  for  his  benefit. 
The  fourth,  and  most  material  to  the  present  case,  is  where  new 
limitations  are  introduced  and  allowed  by  law  and  courts  of  justice, 
since  the  time  that  all  the  doctrine  about  waste  was  settled. 
Since  the  Statute  of  Gloucester  (6  Edw.  1,  c.  6),  courts  of  law  can- 
not adapt  their  remedy  to  a  new  purpose:  then  the  Court  inter- 
poses on  the  foundation  of  justice,  and  on  the  principal,  that,  this 
new  sort  of  limitation  being  introduced,  it  must  be  protected  in  all 
its  consequences,  because  the  limitation  itself  the  law  allows.  Ex- 
ecutory devises  and  springing  uses  existed  not  before  the  time  of 
King  Henry  VIII.  Then  none  of  the  rules  at  law  concerning  waste 
can  be  applied  to  them;  and  any  man,  having  a  fee  subject  to  be 

(p)  Cited  2  Freem.  55. 

iq)  1  Eq.  Ab.  400. 

(r)  Saville's  case  Mos.  224;  cited  Ca.  t.  Talb.  16. 
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defeated  on  a  contingency,  may,  in  point  of  law,  pull  down  houses 
and  cut  down  all  the  timber:  no  legal  remedy,  as  action  of  waste 
or  trover  for  the  timber,  lies,  nor  a  prohibition;  but  in  equity  there 
is  a  remedy.  In  Robinson  v.  Litton  (s),  the  inheritance  being  given 
over  to  the  daughters  on  a  contingency,  your  Lordship  thought  the 
intent  was  that  the  whole  and  every  part  of  the  inheritance  should 
be  preserved  to  wait  that  contingency,  and  that  a  bill  may  be  brought 
for  infant  in  ventre  to  stay  waste,  the  statute  of  King  William  (t) 
having  declared  him  capable  of  taking — that  is,  preserved  a  con- 
tingent remainder  to  him;  yet  that  infant  has  no  legal  remedy,  nor 
after  his  birth  can  he  bring  trover.  This  Court  then  interposes,  be- 
cause the  law  does  not.  When  the  legal  remedy  about  waste  was 
established,  no  such  thing  was  known  in  the  law  as  a  contingent  re- 
mainder which  might  not  be  destroyed  by  the  tenant  for  life  and 
first  owner  of  the  inheritance.  It  was  of  no  value  at  all:  and  then 
why  should  part  be  preserved? — which  was  the  ground  of  the  de- 
termination in  Udal  v.  Udal  (m),  and  1  Rol.  Ab.  119  (v).  This  limi- 
tation, being  for  years,  could  not  then  exist  at  all,  as  there  must 
be  a  freehold  to  support  the  contingent  remainders;,  but  it  is  now 
allowed  btung  introduced  at  the  time  of  the  troubles,  about  1640, 
by  Sir-  Geoffrey  Palmer j  who  invented  it  for  preservation 
*  of  contingent  remaiuders ;  but  no  legal  remedy  is  adapted  [  *  818  ] 
to  it.  The  Court,  then,  will  act  on  the  same  principles  as 
in  executory  devises,  which  are  very  like  this,  being  a  limitation  to 
arise  on  a  contingency.  Where,  indeed,  there  are  no  trustees  to 
preserve,  &c.,  this  Court  would  not  grant  an  injunction  to  stay  waste 
against  tenant  for  life,  and  first  owner  of  the  inheritance,  who,  by 
the  rule  of  law,  may,  notwithstanding  the  contingent  remainders, 
do  what  they  will  with  the  whole  estate,  and  then  may  with  part  of 
it;  this  Court  not  relieving  against  a  general  rule  of  law.  But,  now 
such  trustees  are  allowed  and  approved  of,  they  must  execute  this 
trust  according  to  the  different  remedy  the  constitution  allows,  to 
preserve  every  part  of  it:  so  that,  if  tenant  for  life  levies  a  fine,  his 
particular  estate  is  forfeited;  they  shall  enter,  but  though  they  do 
not,  their  right  of  entry  shall  preserve  all  the  contingent  remain- 
ders. If  he  fells  timber,  there  is  no  remedy  at  law ;  they  must  ap- 
ply to  this  Court;  and  it  is  established,  that,  on  an  executory  devise, 

(s)  3  Atk.  209. 

(/)  10  &  11  Will.  3,  c.  16. 

(?0  Aleyn.  81.  .  .    " 

(v)  Uvedale  v.  Uvedale. 
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this  Court  will  interpose.  But  they  are  more  emphatically  entitled 
to  this  here;  for  the  very  purpose  for  which  they  have  an  estate  for 
life  is  to  preserve  the  contingent  estate  afterwards  to  arise,  this 
Court  considering  it  as  an  executory  trust;  so  that  if  they  had 
brought  a  bill,  both  would  have  been  prevented,  because  both  were 
doing  an  injury — the  owner  of  the  inheritance,  in  cutting  down  be- 
fore it  was  his  day,  as  in  Lady  Evelinas  Case  (w) ;  and  it  would  be 
of  very  extensive  consequence  if  a  Court  of  equity  should  not  in- 
terpose, when  there  is  no  legal  remedy  adequate.  A  right  without 
a  remedy  is  a  solecism;  this  Court  finds  one,  as  in  case  of  infant  in 
ventre,  of  executory  devises,  and  where  there  are  temporary  im- 
pediments. If,  on  such  a  bill  by  the  trustees,  the  Court  would  not 
restrain,  the  argument  must  be  given  up.  None  but  the  trustees 
could  apply;  for,  though  any  one  may  file  a  bill  in  the  name  of  an 
infant  in  ventre,  considered  as  having  existence  in  many  cases,  it  is 
not  so  here;  but  the  trustees,  who  have  a  foundation  to  go  upon,  as 
having  a  remainder  themselves  prejudiced  by  this  act,  can  alone 

apply. 
[  *  819  ]       *  If,  then,  the  trustees,  through  ignorance  or  neglect, 

did  not  bring  such  bill,  the  second  consideration  arises, 
whether  satisfaction  ought  not  to  be  made  now.  Should  this  Court 
say,  they  only  enjoin,  there  is  no  adequate  remedy,  for  it  might  then 
be  done  by  surprise.  Lord  Barnard  was  not  only  restrained,  but 
obliged  to  make  satisfaction  and  restore,  on  the  principle  that  the 
Court  would  have  prohibited  him,  and  that  complete  justice  could 
not  otherwise  be  done.  Where  trees  are  cut  down,  specific  satisfac- 
tion cannot  be  decreed  ;  it  then  is  only  by  way  of  compensation  by 
damages.  A  bill  to  stay  waste  draws  after  it  an  account  of  the  waste 
committed.  If  the  injunction  is  disobeyed,  an  attachment  would 
issue  :  the  terms  on  which  the  Court  would  suffer  the  contempt  to 
be  cleared  would  be  on  paying  costs  of  the  contempt,  and  making 
satisfaction  as  far  as  could  be,  for  the  commitment  is  only  a  mean, 
and  otherwise  no  one  would  value  risking  the  contempt.  It  is  a 
maxim,  that  neither  infant  nor  person  unborn  can  suffer  by  laches 
of  a  trustee,  or  of  the  person,  who  ought  to  act ;  but  the  doctrine 
contended  for  would  put  their  fate  in  the  power  of  these  trustees. 
If  trustees  join  in  destroying  contingent  remainder,  it  would  take 
effect  at  law,  but  this  Court  would  set  it  up  again,  and,  if  it  got  into 
the  hands  of  a  purchaser  without  notice,  would  make  tenant  for  life, 
(w)  Cited  2  Freem.  55. 
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and  every  one  who  joined,  make  satisfaction.  If  indeed  the  trees 
were  blown  down,  or  cut  by  wrong  or  trespass,  without  permission 
of  the  owner  of  the  inheritance,  the  property  would,  ex  necessitate, 
be  the  defendant's,  as  it  cannot  be  in  abeyance,  and  the  severance 
was  without  default  :  there  would  be  nothing  of  which  this  Court 
could  lay  hold  of  against  his  conscience.  Whitfield  v.  Bewif,  as  in 
2  P.  AVms.  240,  is  no  authority  in  the  present  case.  On  searching 
the  register,  it  appears,  indeed,  that  there  were  trustees  ;  but  the 
Court  did  not  go  on  that  :  the  objection  was  not  taken,  nor  did  the 
argument  proceed  on  it.  If  no  satisfaction  can  be  obtained  for 
this,  timber  may  be  destroyed  and  mines  opened  on  every  estate, 
contrary  to  the  intent  of  the  makers  of  the  settlement,  and 
of  every  one  entitled  *  under  it,  except  the  first  owner  of  [  *  820  ] 
the  inheritance,  who  may  destroy  the  whole,  or  work  the 
mines  barely  on  consent  of  a  common  farmer  for  life,  by  collusion 
with  him,  or  ex  vi  if  he  does  not  agree  ;  an  action  for  the  loppings 
and  shade  could  be  only  brought  by  the  tenant,  which  it  would  be 
worth  while  to  pay  on  a  wooded  estate.  There  are  few  estates  in 
England  which  are  not  let  for  years  ;  and  the  first  owner  of  the  in- 
heritance (although  his  remainder  is  very  remote)  may,  by  joining 
with  such  tenant,  strip  the  estate,  for  trespass  or  ivaste  cannot  be 
brought  against  him.  This  argument,  ab  inconvenienti,  is  the 
strongest  at  law  as  well  as  equity.  As,  therefore,  the  law  allows 
these  contingent  limitations  to  be  made  and  preserved,  and  most 
lands  in  the  kinirdom  are  so  settled,  and  the  intent  of  the  parties  is 
to  preserve  the  timber  as  well  as  the  rest,  and  as  there  is  no  legal 
remedy,  this  Court  will  find  one,  which  will  not  be  adequate  if  sat- 
isfaction is  not  made  after  the  act  is  done.  This,  therefore,  is  not  a 
particular  case,  but  a  very  general  and  universal  one. 

Second  argument  for  the  defendant — For  the  Defendant  was 
cited  Claxton  v.  Claxton,  2  Vern.  152;  Aspinwall  \.  Leigh^  2  Vern. 
218;  and  that,  ^f  the  parties  were  disabled  from  severing  the  tim- 
ber, it  might  be  kept  too  long  on  the  estate,  and  rest  in  suspense  for 
several  years,  to  the  detriment  of  the  public. 

Lord  Chancellor  Hardwicke  took  further  time  to  consider  of  it : 
and  Sir  John  Hind  Cotton  having  died  pending  the  suit,  and  the 
cause  revived  against  his  representatives,  his  Lordship  gave  judg- 
ment 5th  February,  1753. 
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LoKD  Chancellor  Hardwicke  (x). — The  end  of  the  bill  is,  that 
defendant  may  account,  and  make  satisfaction  to  the  plaintiff,  for 
all  such  sums  of  money  as  he  hath  received  by  a  fall  of  timber  upon 
the  estate  in  question,  in  the  year  1714,  with  interest. 

The  case  is  this  :  Richard  Garth,  Esq.,  being  seised  in 
[  *  821  ]  fee,  by  will  devised  to  Richard  Bovey,  father  of  the  *  plain- 
tiff, for  ninety-nine  years,  if  he  should  so  long  live,  v:ifh- 
out  impeachment  of  tvas*e^  voluntary  ivaste  excepted,  on  condition  he 
took  upon  himself  the  surname  of  Garth  ;  and  from  and  aftef  the 
forfeiture  or  determination  of  that  estate,  to  the  use  of  trustees  during 
the  life  of  the  said  Richard  Bovey  in  trust  to  preserve  contingent  es- 
tates, but,  nevertheless,  to  permit  the  said  Richard  Bovey,  at  and 
after  his  full  age  of  twenty-one  years,  to  receive  the  rents,  issues, 
and  profits  thereof  during  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  After  this  there  are  remainders  to  Avery 
Garth  and  his  sons  in  like  manner  (all  which  determined  soon  after 
the  testator's  death),  with  the  ultimate  remainder  to  Sir  John  Hind 
Cotton,  the  defendant's  grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Catherine,  his  wife,  executrix. 

On  the  18th  July,  1700,  the  testator  died. 

On  his  death  the  plaintifi's  father  entered  upon  the  estate,  and 
performed  the  condition  of  taking  on  himself  the  surname  of  Garth. 

Sir  John  Hind  Cotton,  the  defendant's  grandfather,  died,  where- 
by the  remainder  in  fee  descended  to  the  last  Sir  John  Hind  Cotton, 
his  son  and  heir,  and  in  whom  the  remainder  of  inheritance  was  be- 
come vested. 

On  the  12th  of  February,  1713,  the  plaintiff's  father  executed  a 
letter  of  attorney  to  Reginald  Marriott  authorising  him  to  come  to 
an  agreement  with  Sir  John  Hind  Cotton,  the  remainder-man  in  fee, 
for  a  fall  of  timber  on  the  estate. 

On  the  16th  of  July,  1714,  articles  were  entered  into  between  the 
plaintiff's  father,  by  Mr.  Marriot  his  attorney,  on  the  one  part,  and 
Sir  John  Hind  Cotton,  the  defendant's  father,  on  the  other  part,  re- 
citing that  the  plaintiff's  father  was  seised  for  life  (which  is  not 
true,  for  his  estate  was  only  for  ninety-nine  years,  determinable  on 
his  life),  with  remainder  to  all  his  sons  in  tail  male,  with  remainder 
to  Sir  John  Hind  Cotton  in  fee;  that  the  plaintiff's  father  had 
then  no  issue  male;  that  he  had  desired  Sir  John  Hind  Cotton 

(x)  1  Dick.  183.  This  case  was  copied  from  Lord  Hardwicke^s  written  argu- 
ment. 
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to  consent  to  the  cutting  down  *  and  selling  part  of  the  [  *822  ] 
timber  then  standing  and  growing  upon  the  premises. 

Upon  these  recitals  it  is  agreed  that  some  person  authorised  by 
the  plaintiff's  father,  and  some  person  authorised  by  Sir  John  Hind 
Cotton,  should  view,  and  mark  what  timber  trees  were  then  fit  to  be 
cut  down;  that  then  the  parties  should  agree,  and  appoint  by  writing 
under  their  hands,  how  many  of  the  trees  so  marked  should  be  cut 
down,  and  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of  the 
cutting  of  the  timber,  nor  should  it  be  esteemed  waste,  nor  any  ad- 
vantage taken  thereof  on  pretence  of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is,  that 
it  shall  be  applied  to  pay  all  such  debts  as  were  owing  by  the  tes- 
tator at  his  death,  together  with  the  legacies  by  him  given,  which 
have  not  been  nor  shall  be  paid  out  of  the  personal  estate  (although 
it  is  admitted,  by  the  answer  of  the  original  defendant,  Sir  John 
Hind  Cotton,  the  defendant's  father,  that  the  estate  devised  was  not 
subject  to  the  payment  of  the  testator's  debts);  that  the  residue  of 
the  money  arising  by  the  sale  of  the  timber  should  be  divided  into 
moieties  between  the  plaintiff's  father  and  the  late  Sir  John  Hind 
Cotton^ 

The  articles  then  take  notice,  that  there  was  a  sum  of  1787Z.  5s. 
Qd.  then  in  the  hands  of  one  of  the  Masters  of  this  Court,  being  the 
produce  of  timber  sold  off  the  estate  by  Sir  John  Hind  Cotton,  the 
defendant's  grandfather,  which  was  claimed  by  both  parties;  and  it 
is  agreed  that  the  money  shall  be  paid  out  of  Court,  and  applied  to 
the  same  purposes  as  the  money  to  arise  by  the  timber  then  to  be 
felled. 

It  is  further  agreed  that  the  death  of  the  plaintiff's  father  without 
issue  male,  or^  his  having  issue  male,  on  the  death  of  Sir  John  Hind 
Cotton,  should  make  no  alteration  in  the  lerms  thereby  agreed  on; 
but  that  the  parties,  their  executors  or  administrators,  should,  not- 
withstanding any  death  or  alteration,  have  the  like  share 
*and  benefit  of  the  wood  and  timber  to  be  felled  and  cut  [*823  ] 
down  as  if  all  such  wood  and  timber  had  been  felled  and 
cut  down,  and  the  money  divided  and  paid  between  the  plaintijBTs 
father  and  Sir  John  Hind  Cotton,  before  such  death  or  alteration. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate, 
in  the  first  place  to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits,  by  his  first 
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answer  (whicli  is  not  replied  to),  that  he  received  about  the  sum  of 
lOOOZ.  for  his  share  of  the  money  for  which  the  timber  was  sold. 

At  the  time  of  entering  into  these  articles,  and  when  the  timber 
was  felled  and  disposed  of,  the  plaintiff  was  not  horny  but  his  father 
was  then  married  to  Mary  Pullen,  bis  first  wife;  and  it  is  sworn  by 
the  first  answer,  that  he  had  been  married  to  her  for  several  years 
without  having  any  issue,  and  was  not  then  likely  to  have  any  by 
her. 

In  September,  1716,  she  died  without  ever  having  had  any  issue; 
and  sometime  after,  the  plaintiff's  father  intermarried  with  Eliza- 
beth Emmerson. 

On  the  26th  of  May,  1724,  the  plaintiff  was  born,  which  was  about 
ten  years  after  entering  into  the  articles. 

On  the  11th  of  January,  1727,  the  plaintiff's  father  died,  leaving 
the  plaintiff",  his  only  son,  an  infant,  who  then  became  entitled  to 
the  estate  as  tenant  in  tail  in  possession. 

On  the  26th  of  May,  1745,  the  plaintiff  attained  his  ago  of  twenty- 
one  years,  and  in  Trinity  term  following  suffered  a  recovery  of  the 
estate  to  the  use  of  himself  and  his  heirs. 

On  the  20th  of  May,  1748,  the  original  bill  was  brought  by  the 
plaintiff  against  Sir  John  Hind  Cotton,  who  dying  before  a  deter- 
mination, the  suit  hath  been  revived  against  the  defendants,  his  ex- 
eciitors,  and  the  same  relief  is  prayed  out  of  his  assets,  and  assets 
are  admitted. 

Upon  this  case  the  general  question  is,  whether  tho  plaintiff  is 
entitled  to  satisfaction  for  so  much  as  Sir  John  Hind  Cotton, 
[  *824  ]  the  father,  received  out  of  the  inheritance  *  by  the  fall  and 
sale  of  timber,  before  the  plaintiff  came  in  esse,  and  con- 
sequently before  he  had  any  estate  in  him  in  the  land,  and  whilst 
the  remainder,  which  vested  in  him  afterwards,  rested  in  mere  con- 
tingency or  possibility. 

This  hath  been  admitted  at  the  Bar,  on  all  sides,  to  be  entirely  a 
new  question,  upon  which  there  is  no  precedent,  and  which  hath 
never  been  brought  into  judgment  before. 

It  hath  been  admitted,  also,  that  the  plaintiff  can  have  no  remedy 
at  law,  either  in  his  own  name  or  in  the  names  of  the  trustees,  to 
preserve  contingent  remainders,  but  that  his  only  possible  remedy 
is  in  a  court  of  equity. 

This  made  it  necessary  for  the  Court  to  proceed  with  great  delib- 
eration before  a  decision  was  made,  which  would  be  the  first  prece- 
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dent  after  the  invention  of  trustees  to  preserve  contingent  remain- 
ders, now  about  a  hundred  years  since,  and  which  may  have  exten- 
sive consequences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plaintiff  is  entitled  to  the  relief 
he  prays,  it  will  be  necessary  to  take  several  matters  into  considera- 
tion— to  lay  down  some  that  are  plain,  and  to  clear  and  establish 
others  that  appear  more  doubtful. 

Firsty  that  the  stripping  of  this  estate  of  the  timber  was  a  wrongful 
act  is  clear  from  the  nature  of  the  limitations. 

The  plaintiff's  father  was  only  tenant  for  years,  punishable  for 
wilful  waste,  and  had  no  present  right  to  or  interest  in  the  timber, 
other  than  the  mast,  and  shade,  and  necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  but 
in  his  turn,  according  to  the  order  of  limitation.  It  is  true,  the 
inheritance  was  vested  in  him,  subject  to  open  and  let  in  the  con- 
tingent remainder,  when  a  son  should  come  in  esse  ;  and  in  that 
quality  the  timber  part  of  the  inheritance  was  vested  in  him,  but  he 
had  no  present  right  to  take  and  use  it.  The  trustees,  who  were 
seised  of  the  freehold,  might  have  restrained  him  in 
*  this  court  by  injunction,  and  the  plaintiff  might  have  [  *  825  ] 
brought  an  action  of  trespass  against  him  for  his  entry 
and  tortious  act. 

Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have  done, 
not  only  in  respect  of  the  trespass  upon  himself,  which  he  might 
have  waived,  but  in  respect  of  the  privity  which  was  in  expectancy 
between  the  tenant  for  years  and  the  contingent  remainder-man, when 
he  should. come  in  esse;  for  between  the  tenant  for  years  and  the 
lessor,  or  the  remainder-man  of  the  inheritance,  there  is  a  privity;  and 
before  the  statute  of  Quia  emptores  terrarum  a  tenure. arose:  and  this 
makes  a  tenant  for  years  a  kind  of  fiduciary  for  the  lessor,  or  the 
remainder-man,  who  stands  in  his  place. 

As  this  act  was  wrongful,  both  in  Mr.  Garth,  the  plaintiff's  father, 
and  the  late  Sir  John  Hind  Cotton,  so  this  wrong  was  committed  col- 
lusively  between  them:  when  I  say  collusively,  I  do  not  mean  an  in- 
jurious intention,  for  they  might  mistake  their  right ;  but  that  will  not 
vary  the  case  in  respect  of  right  of  the  others.  This  appears  by  the 
whole  frame  of  the  articles,  which  are  an  agreement  to  do  what  neither 
of  them  alone,  nor  both  together,  had  a  right  to  do.  In  order  t© 
this,  the  plaintiff's  father  is  recited  to  have  the  freehold,  which  he 
had  not.     A  colour  is  given  to  the  transaction,  as  if  it  were  for  pay- 
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ment  of  the  debts  of  the  father,  to  which  it  is  admitted  the  estate 
was  not  liable;  and  it  is  expressly  stipulated,  that,  even  in  case  the 
plaintiff's  father  should  die,  leaving  issue  male,  before  all  the  tim- 
ber should  be  felled  and  the  money  divided,  the  parties  to  these  arti- 
cles (i.  e.,  the  tenant  for  years,  and  the  remote  remainder-man,) 
should  have  the  same  shares  as  if  all  the  timber  had  been  felled 
and  the  money  divided  before  such  death  or  alteration  had  hap- 
pened. 

Can  there  be  a  stronger  proof  of  collusion  than  this  ?     The  ten- 
ant for  years  enters  into  an  agreement,  not  only  contrar}^  to  his 
general  privity  and  trust  (if  I  may  so  speak),  but  both  the  parties 
bind  themselves  in  plain  terms  to  injure  the  remainder- 
[  *  826  ]  man,  even  after  his  estate  *  should  become  vested,  if  that 
event  should  happen  before  this  destruction  was  completed. 

The  next  thing  which  is  plain  and  self-evident  is,  that  this  wrong- 
ful collusive  transaction  hath  turned  to  the  damage  and  loss  of  the 
plaintiff. 

The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  any  rem- 
edy in  this  Court  upon  the  principles  of  equity. 

At  law,  it  is  admitted,  as  I  said  before,  that  he  can  have  none;  and 
it  must  be  admitted  further,  that,  if  the  limitation  to  trustees  to  pre- 
serve contingent  remainders  had  been  out  of  the  case,  he  would  have 
had  none  in  equity. 

Indeed,  as  the  plaintiff's  father  was  made  only  tenant  for  years, 
if  there  had  not  been  such  a  limitation  to  the  trustees,  all  the  contin- 
gent remainders  would  have  been  void,  for  want  of  an  estate  of  free- 
hold to  support  them;  and  Sir  John  Hind  Cotton  would  have  had 
the  immediate  freehold  as  well  as  the  inheritance  in  him,  which 
would  have  given  him  a  clear  right.  But  if  the  plaintiff's  father 
had  been  tenant  for  life,  and  there  had  been  no  such  limitation  to 
the  trustees,  the  plaintiff  could  even  then  have  been  entitled  to  no 
remedy,  because  his  whole  use  in  the  land,  whilst  it  remained  in 
contingency,  would  have  been  in  the  power  of  the  tenant  for  life  to 
bar  by  fine,  feoffment,  or  surrender  to  the  remainder-man  vested; 
and  there  could  have  been  no  pretence  for  this  Court  to  interpose  to 
preserve  or  restore  to  him  part  of  that  inheritance,  the  whole  of 
which  was  in  the  power  of  the  tenant  for  life. 

Therefore,  the  stress  and  foundation  of  the  plaintiff 's  equity  de- 
pends entirely  upon  the  estate  limited  to  the  'trustees  to  preserve  the 
contingent  uses,  and  the  consequences  from  thence. 
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In  order  to  determine  concerning  the  force  and  operation  of  this 
in  the  present  case,  I  will  consider — 

First,  what  is  the  intention  and  use  of  creating  limitations  to 
trustees  for  preserving  contingent  remainders. 

Secondly,  what  estate  such  trustees  take  in  point  of  law,  and  what 
actions  they  may  maintain  at  common  law. 

Thirdly,  what  is  the  nature  and  extent  of  this  trust  *in  [  *  827  ] 
equity,  and  what  remedy  they  may  pursue  in  this  Court. 

Fourthly,  how  far,  and  in  what  cases,  such  trustees  may  be 
charged  in  equity  for  a  breach  of  trust,  or  any  other  person  be  af- 
fected by  their  acts,  or  laches,  in  breach  of  their  trust. 

First,  the  intention  of  limitation  to  trustees  to  preserve  contingent 
uses  took  its  rise  from  the  determination  of  two  great  cases,  re- 
ported by  Lord  Coke,  in  his  first  volume — Chudleigh's  case  (y), 
Hil.  31  Eliz.,  and  Archer's  case  {z),  Mich.,  39  Eliz ,  though  it  was 
several  years  after  those  resolutions  before  that  light  was  struck 
out,  and  it  was  not  brought  into  practice  amongst  conveyancers 
till  the  time  of  the  usurpation,  when,  probably,  the  providing 
against  forfeitures  for  what  was  then  called  treason  and  delin- 
quency was  an  additional  motive  to  it 

Let  us  see,  then,  what  were  the  claims  and  defects  which  wanted 
to  be  filled  up  and  remedied  in  consequence  of  those  two  judgments. 

The  grand  dispute  in  Chudleigh^s  case  was  concerning  the  power 
of  feoffees  to  uses  created  since  the  Statute  of  Uses  (27  Hen.  8,  c 
10),  to  destroy  contingent  uses  by  fine  or  feoffment  before  the  con- 
tingent use  came  into  beiog. 

In  order  to  determine  this,  the  judges  entered  into  very  refined 
and  speculative  reasonings,  some  of  which  (I  speak  it  with  rever- 
ence) are  not  very  easy  to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyanee  to  uses,  to  the 
use  of  the  father  for  life,  remainder  to  his  first  and  ever}^  other  son 
in  tail,  with  remainders  over — in  all  those  cases  no  estate  at  all  is 
left  in  the  feoffees,  but  the  whole  estate  is  divested  and  drawn  out 
of  them  by  the  Statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to  the 
sons  not  in  esse.  On  the  one  side,  though  they  admitted  there  was 
no  estate  left  in  the  feoffees,  yet  they  said  there  was  a  scintilla  juris, 
a  power  of  entry  to  preserve  the  contingent  uses,  if  by  reason  of  dis- 

(y)  1  Co.  120,  Poph.  70,  and  1  And.  309,  where  it  is  best  reported. 
{z)  1  Co.  63. 
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seisin  or  disturbance  of  the  estate,  there  should  be  occasion; 
f  OB,  say  they,  no  use  can  be  executed  by  the  statute  unless 
[  *  828  ]  *there  be  a  person  seised  to  the  use,  and  also  a  cestui 
que  use.  And,  if  any  disseisin  or.disturbance  of  the  estate 
should  happen,  the  right  to  the  use  cannot  be  executed  within  the 
statute:  therefore,  lest  these  contingent  uses  should  be  destroyed 
and  not  executed,  there  must,  by  construction  of  the  statute,  be  such 
a  power  of  entry  left  in  the  feoffees  and  their  heirs. 

This  was  the  opinion  of  the  greatest  part  of  the  judges. 

Others  of  the  judges  were  of  opinion  that  there  was  not  only  no 
estate  left  in  the  feoffees,  but  no  power  or  right  to  enter,  nor  any- 
thing to  do  with  the  land;  but  that  they  were  at  first  only  conduit 
pipes,  and  the  estate  that  was  in  them  was  by  the  statute  wholly 
transferred  to  serve  the  uses  which  were  in  esse,  with  a  pregnancy 
and  prospect  to  the  contingent  remainders  if  they  should  arise  in 
their  due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with 
the  majority  of  the  judges,  to  be  cf  opinion  for  leaving  a  right  of 
entry  in  the  feoffees  to  preserve  the  contingent  uses,  was  their  fear 
of  perpetuitied,  and  of  having  contingent  estates  by  way  of  use  in 
persons  not  in  esse,  if  they  should  not  be  destroyable  by  the  feoffees; 
for  this  doctrine,  as  it  left  it  in  the  power  of  the  feoffees  to  preserve 
the  contingent  uses,  so  it  put  it  into  their  power  to  destroy  them, 
if  they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not  set- 
tled that  the  destruction  of  the  particular  estate  by  the  feoffment 
or  conveyance  of  the  cestui  que  use  for  life,  before  the  contingent 
remainders  became  vested,  was  a  destruction  of  the  contingent  re- 
mainders: but  afterwards  came  Archer's  case,  in  which  case  this 
point  was  solemnly  settled,  and  they  were  relieved  from  their  appre- 
hensions; for,  though  Archer'' s  case  is  placed  in  the  reports  before 
Chudleigh's  case,  it  was  not  determined  until  some  years  afterwards. 

The  clearest  summary  of  the  reasoning  in  those  cases  is  stated 
by  Mr.  Pollexfen,  in  his  argument  of  the  case  of  Hales  v.  Risley,  in 

Pollexfen,  385,  from  whence  I  have  taken  it. 
[  *  829  ]       *From  this  deduction  you  will  see  what  were  the  chasms 
and  defects  to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general  feoffees 
to  uses,  either  to  preserve  or  destroy  those  uses  ad  libitum,  and 
here  was  a  power  in  the  cestui  que  use  for  life  to  destroy  them. 
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How  were  those  defects  to  be  supplied  and  filled  up  ?  By  vest- 
ing a  limitation  in  certain  trustees  eo  nomine,  upon  an  express 
trust  to  support  them.  '  But  how  to  support  them  ?  By  preserving 
the  whole  inheritance  to  come  entire  to  the  cestui  que  use  in  con- 
tingency, in  like  manner  as  trustees  to  uses  ought  to  do  before  the 
Statute  of  Uses,  when  they  were  but  trusts  to  be  executed  in  this 
Court.  And,  as  things  then  stood,  such  trustees,  having  the  whole 
legal  estate,  might  and  ought  to  preserve  the  entire  inheritance, 
whether  consisting  of  the  lands,  mines,  or  timber,  for  the  benefit  of 
all  the  cestui  que  trusts  in  remainder,  either  vested  or  contingent. 

Secondly.  '  Consider,  in  the  next  place,  what  such  trustees  take  in 
point  of  law,  and  what  actions  they  may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  in  question, 
whether  upon,  such  a  limitation  to  trustees,  after  a  prior  limitation 
for  life,  they  took  any  estate  at  all  in  the  land,  or  only  a  right  of  entry 
on  the  forfeiture  or  surrender  of  the  first  tenant  for  life,  by  reason 
that  the  limitation,  being  only  during  his  life,  could  not  commence 
or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondelei/s  case, 
2  Co.  50.  a.,  where  it  was  held,  that,  if  there  is  a  lease  to  A.  for 
life,  remainder  to  another  during  the  life  of  A.,  this  is  a  good  re- 
mainder; for  by  possibility  the  remainder  may  take  effect  in  case  a 
tenant  for  life  makes  a  feoffment  in  fee,  or  commits  any  other  for- 
feiture; and  so  in  the  book,  41  Edw.  3  Fitzh.,  tit  "Waste,"  83;  and 
this  is  followed  by  the  late  case  of  Duncomh  v.  Duncomb,  Hil.,  7 
Wil.  3,  C.  B.,  3  Lev.  437,  which  was  one  of  the  first  cases 
wherein  the  operation  of  such  *  limitation  to  trustees  to  [  *  830  ] 
preserve  contingent  uses  came  into  question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life, 
it  holds  much  more  more  strongly  when  limited  after  a  prior  estate 
for  years  only,  determinable  on  the  life  of  the  first  tenant :  because 
in  the  last  case  it  comes  the  first  estate  of  freehold,  to  the  trustees, 
as  was  rightly  reasoned  by  Lord  Chief  Justice  Lee,  in  the  case  of 
Smith  V.  Dormer,  and  Packhurst,  Mich.,  14  Geo.  2,  B.  R.  (a). 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate  free- 
hold in  them — an  estate  pour  autre  vie;  and  at  law  they  alone  could 
maintain  or  defend  any  action  concerning  the  freehold. 

If  a  disseisin  was  committed  they  must  bring  the  assize,  and 
they  must  defend  in  all  praecipes:  for  the  possession  of  the  tenant 

(a)  8  Vin.  Ab.  413;  Willes'  Rep.  327;  3  Atk.  135;  6Bro.  P.  C.  351,  Toml.  ed. 
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for  years  was,  in  law,  their  possession:  for  this  reason  they  had  in 
law  an  interest  in  the  timber,  not,  indeed,  to  cut  down  or  destroy, 
but  in  respect  of  the  enjoyment  by  their  tenant  for  years,  and  of 
the  expectancy  of  its  coming  into  their  actual  possession,  by  the 
determination  of  his  estate,  as  part  of  their  freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  conld  maintain 
no  action  of  waste;  the  reason  of  which  is,  that  the  common  law 
gave  the  prohibition  of  waste  only  to  an  owner  of  the  inheritance, 
and  the  Statute  of  Gloucester  gave  the  writ  of  waste  to  the  same 
person.  But  in  this  respect  such  trustees  are  in  no  other  condition 
than  all  other  remainder-men  for  life. 

Thirdly.  Consider,  in  the  next  place,  what  is  the  nature  and  ex- 
tent of  their  trust  in  equity,  and  what  remedies  they  may  pursue 
in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support 
of  right,  to  construe  their  trust  in  the  most  liberal  manner.  In  the 
case  of  Mansell  v.  Mansell,  (b),  (which  must  be  more  particularly 
mentioned  by  and  by),  it  was  expressly  laid  down  by  Lord  Ray- 
mond, as  I  took  it  from  his  own  mouth — "  It  is  only  positive  law 
that  tenant  for  life  may  destroy  contingent  remainders,  and  there- 
fore it  was  a  very  considerable  invention  to  create  these 
[  *831]  trusts  to  *  preserve  them;  they  are  the  creatures  of  the 
Court,  and  properly  under  its  direction  and  control." 

The  first  trust  is  declared  to  preserve  the  contingent  estates  there- 
inafter limited.  How  to  preserve  them  ?  To  preserve  the  inherit- 
ance as  entire  as  possible  —to  go  according  to  the  succession  estab- 
lished by  the  testator,  which  inheritance  consists  of  the  land,  timber, 
and  mines,  and  cannot  be  preserved  entire  without  preserving  all 
three.  In  many  estates  the  timber  is  the  most  valuable  part — in 
more,  the  mines;  and  the  destruction  of  the  one,  or  the  exhaustion 
of  the  other,  might  take  away,  or  be  an  alienation  of,  the  best  part 
of  the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  the  preserva- 
tion of  the  legal  estate  of  the  use,  and  not  to  the  timber  or  mines, 
because  the  estate  of  the  trustees  cannot  support  any  action  of  waste. 

This  might,  in  many  instances,  be  to  preserve  the  shell  without 
the  kernel,  and  brings  it  to  the  question,  what  remedies  they  may, 
in  virtue  of  this  trust,  pursue  in  this  Court. 

These  trusts  are  equally  declared  to  make  entries  and  bring  ac- 
(b)  2  P.  Wms.  678;  Ca.  t.  Talb.  252. 
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tions,  as  the  case  shall  require.  Here  it  is  expressly  to  do  all  and 
every  such  lawful  act  and  acts,  by  entry  or  otherwise,  as  shall  be 
requisite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes  to 
the  same  thing,  and  comprehends  all  remedies  both  in  law  and 
equity. 

For  the  course  of  equity  is  a  part  of  the  constitution  of  the  law 
and  judicial  proceedings  in  this  kingdoih.  Therefore,  if,  after  a 
forfeiture  committed,  and  an  entry  made  for  that  forfeiture,  such 
trustees  wanted  any  assistance  of  a  Court  of  equity  in  support  of 
their  trust,  and  not  to  break  in  upon  the  right  of  the  tenant  for  life 
to  receive  the  rents  and  profits,  they  might  undoubtedly,  by  force  of 
this  trust,  have  their  remedy  here.  As  they  may  do  this,  I  am 
clearly  of  opinion,  that  they  may  bring  a  bill  for  an  injunction  to  stay 
waste,  although  no  precedent  in  point  is  produced  for  it. 

*In  the  present  case  they  were  remainder-men  pour  autre  [  *  832  ] 
vie,  and  immediately  owners  of  the  freehold  in  law.  In 
the  case  of  Dayrell  v.  Champness,  1  Eq.  Ca.  Ab.  400,  Trin.,  1700,  a 
remainder-man  for  life  was  admitted  to  maintain  such  a  bill  without 
making  the  owner  of  the  inheritance  a  party;  and  although  it  was 
observed  upon  that  case  by  Mr.  Clarke,  that  it  appears  by  the  state 
of  it  in  the  book  that  the  plaintiff  had  the  first  remainder  in  tail 
vested,  yet  that  doth  not  appear  by  the  recitals  of  this  decretal  order; 
and  if  it  had,  the  objection  could  not  have  been  made. 

If  the  trustees  could  do  this  as  remainder-men  of  the  legal  estate 
pour  autre  vie,  surely  their  trust,  which  affects  their  conscience,  and, 
according  to  Lord  Raymond's  opinion,  makes  them  creatures  of  this 
Court,  would  not  make  the  case  their  weaker  here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for  an 
injunction  to  stay  waste  on  behalf  of  an  infant  en  ventre  sa  mere  (c). 
And  so  is  Musgrave  v.  Parry,  2  Vern.  710;  which  is  liable  to  much 
more  difficulty,  for  that  must  be  as  amicus  curiae  on  the  unborn 
child's  behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  have 
brought  such  a  bill,  and  obtained  an  injunction  to  stay  this  waste, 
both  against  the  plaintiff's  father  and  the  late  Sir  John  Hind  Cot- 
ton. 

Pui'sue  this,  then,  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber  had  been 

(r)See  Lutterell's  case,  cited  Prec.  Ch.  50;  Scatterwood  v.  Edge,  1  Salk.  229. 
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felled:  this  had  been  a  contempt  of  the  Court,  and  the  contemner 
must  have  stood  committed. 

Then  arises  the  question  which  Mr.  Solicitor -General  (d)  very 
properly  put  in  his  argument — on  what  terms  should  they  be  dis- 
charged? This  Court  could  not  have  fined  them:  therefore,  cer- 
tainly, only  on  the  terms  of  making  satisfaction.  That  satisfaction 
could  not  have  been  made  by  setting  up  the  trees  again,  and  there- 
fore it  must  have  been  by*  paying  the  value.  Who  must  have  had 
that  value  ?  Not  the  tenant  for  years,  for  he  had  no  pretence 
[  *833  ]  to  it;  nor  the  remote  remainder-man  in  fee,  for  *he  had 
no  right  to  take  it:  and  this  would  have  been  to  reward 
them  both  for  their  contempt  and  collusion.  The  consequence  is,  it 
must  have  been  laid  up,  and  secured  to  attend  the  contingent  uses. 
Without  this,  justice  could  not  have  been  done. 

Fourthly.  It  comes  next  to  be  considered,  how  far  and  in  what 
cases  such  trustees  may  be  charged  in  equity  for  a  breach  of .  trust, 
or  any  other  person  may  be  affected  by  their  act,  or  laches,  in  breach 
of  trust. 

Notwithstanding  the  saying  of  Mr.  Pollexfen,  arguendo  at  the 
bar  (Pollex.  250),  "  that  trustees  to  preserve  contingent  remainders 
were  never  punished  in  equity,  when  they  broke  their  trust  "  (which 
by  the  way,  is  a  kind  of  contradiction  in  terms),  that  is  now  ex- 
ploded, and  settled  to  the  satisfaction  of  mankind  to  be  otherwise. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  case  of  Pye 
V.  Gorges  (e),  Mich.,  1710,  where  he  declared  that  "  when  such  trus- 
tees were  appointed,  whether  by  marriage  settlement  or  will,  and 
they,  before  the  birth  of  a  son,  joined  in  a  conveyance  to  destroy 
the  contingent  remainders,  this  was  a  plain  breach  of  trust,  and  the 
persons  taking  under  such  a  conveyance,  if  voluntary,  or  having 
notice  should  be  liable  to  the  same  trusts:  "  and  he  said,  if  there 
was  no  precedent  in  the  case,  he  would  make  one. 

Then  came  Tipping  v.  Pigot  (/),  in  Mich.,  1711,  before  the  same 
Lord  Chancellor,  and  he  adhered  to  the  same  doctrine,  and  said  it 
would  be  dangerous  for  such  trustees  themselves  to  make  the  ex- 
periment. Thus  it  stood  till  the  great  case  of  Mansell  v.  Mansell, 
which  was  first  decreed  by  Sir  Joseph  Jekyll^  at  the  Kolls,  in  Janu- 


{d)  Murray,  afterwards  Lord  Mansfield. 

(e)  Prec.  Ch.  308;  1  P.  Wms.  128;  2  Salk.  680;  7  Bro.  P.  C.  221,  Toml.  ed. 

(/)  1  Eq.  Ca.  Ab.  385;  Gilb.  Eq.  Kep.  34. 

280 


GARTH  V.  COTTON.  *  834 

ary,   1731,   and  afterwards  by  Lord  King,  assisted  by  Lord  Ray- 
inond  and  Lord  Chief  Baron  Reynolds,  Dec.  12,  1732  {g). 

Here  it  was  first  solemnly  settled  by  the  concurrent  opinion  of 
all  those  great  paen,  that  the  trustees  themselves  shall  be  liable  in 
equity  to  make  satisfaction  for  such  a  breach  of  trust;  and  also, 
that  a  voluntary  alienee,  or  a  purchaser  for  a  valuable  con- 
sideration, with  notice  of  *  the  trust  shall  be  decreed  in  [*834] 
equity  to  restore  the  estate;  and  in  that  case  it  was  de- 
creed accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening 
the  inheritance  the  trustees  are  liable,  and  other  persons  are  af- 
fected by  their  act  done  in  breach  of  this  trust. 

On  this  I  build:  suppose  those  trustees  had  consented  to  the  fell- 
ing and  sale  of  the  timber — had  joined  with  Mr.  Garth  and  Sir  John 
Hind  Cotton  in  the  articles,  and  expressly  covenanted  that  they 
would  bring  no  bill  for  an  injunction — would  the  trustees  in  that 
case  have  been  liable?  Clearly  so;  for  it  was  agreeing  to  alien  part 
of  the  inheritance;  and  it  plainly  shows  from  the  principle  on  which 
the  Court  founded  itself  in  Mansell  v.  Mansell,  Lord  Raymond  said, 
"It  was  strange  in  natural  reason  to  say,  that,  where  a  man  hath 
created  "a  trust  to  preserve  his  estate,  the  trustees  may  break  that 
trust,  and  give  away  the  estate  with  impunity;  and  that  there 
wanted  no  particular  precedent  for  it,  because  it  is  founded  on  all 
the  general  rules  of  trust." 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust, 
would  Mr.  Garth,  the  father,  or  the  late  Sir  John  Hind  Cotton,  have 
been  affected  by  this  express  act,  done  in  breach  of  their  trust? 
This,  to  me,  is  also  as  clear;  for  then  they  would  have  had  notice  of 
this  breach  of  trust,  and  have  reaped  the  benefits  of  it;  which  is  ex- 
pressly within  the  rules  of  Mansell  v.  Mansell.  And  here  I  cannot 
help  repeating  some  remarkable  words  of  Lord  King,  who  was  not 
disposed  to  amplify  the  jurisdiction  of  this  Court.  "  If  it  is,"  said 
his  Lordship,  "  a  breach  of  trust,  and  the'  trustees  convey  the  estate 
over,  a  Court  of  equity  is  not  to  sit  still  and  let  others  profit  by  the 
spoil." 

This  position  is  very  apposite  to  the  present  case;  all  the  differ- 
ence is,  that  here  is  no  positive  act  of  the  trustees,  but  only  laches 
or  neglect  in  not  performing  their  trust,  and  bringing  a  bill  for  an 
injunction  to  stop  this  waste. 

{g)  2  P.  Wms.  687;  Ca.  t.  Talb.  252;  2  Eq.  Ca.  Ab.  747. 
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This  may  excuse  the  trustees  if  they  had  no  notice  of  the 
[*835  ]  scheme  or  attempt  to  strip  the  estate  of  the  timber;  *  but 
how  will  it  excuse  the  others,  who,  as  Lord  King  expressed 
it,  have  profited  by  the  spoil  ?     By  no  means. 

In  all  cases  of  alienation  the  alienees  are  not  affected  merely  by 
act  of  the  trustees,  but  by  notice  of  the  trust :  and  here  all  parties 
had  actual  notice  of  the  will,  claim  under  it,  and  have  expressly  re- 
cited it  in  their  articles.  Therefore,  in  this  case  the  actual  notice 
of  the  trust  operates  to  make  the  laches  of  the  trustees  affect  them 
as  much  as  their  express  act  would  have  done  in  the  other  :  and  it 
would  be  strange  to  say  that  the  plaintiff's  and  defendant's  father 
would  have  been  liable  for  the  timber  if  the  trustees  had  concurred 
in  the  destruction  and  sale  of  it,  but  shall  be  in  a  better  condition 
because  they  did  not.  What  is  the  justice  that  results  from  hence, 
but  restitution  ?  Just  as  in  the  case  of  an  alienation  with  notice, 
the  justice  would  have  been  a  re-conveyance  :  indeed,  it  plainly  fol- 
lows by  analogy  from  thence.  Suppose  an  estate  with  valuable 
mines  in  it,  unopened,  settled  in  this  manner,  and  the  trustees  to 
preserve  contingent  remainders  had  joined  in  an  alienation,  with 
notice.  Afterwards  such  a  purchaser,  with  notice,  opens  the  mines, 
and  exhausts  them,  putting  a  great  sum  of  money  into  his  pocket 
Then  a  son  is  born,  who  is  tenant  in  tail :  the  tenant  for  life  dies, 
and  the  son  brings  a  bill  for  a  re-con veypj  ce  :  if,  according  to  the 
authority  of  Mansell  v.  Mansell^  the  Court  had  decreed  a  re-convey- 
ance, would  the  justice  have  been  complete  without  decreeing  sat- 
isfaction for  so  much  of  the  inheritance  as  was  carried  off  by  ex- 
hausting the  mines?  Clearly  not.  It  would  be  a  necessary,  una- 
voidable consequence  of  equity,  that  satisfaction  must  be  made  to 
the  owner  of  the  inheritance.  And  yet  this  is  liable  to  the  same  ob- 
jections as  have  been  made  in  the  present  case  at  the  Bar.  It  was 
done  at  a  time  when  the  contingent  remainderman  had  neither  jus 
in  re  nor  jus  ad  rem,  before  he  was  in  rerum  natura  ;  and  no  wrong 
can  be  done  to  a  person  non-existent.  But  these  are  colourable  ob- 
jections only  :  for,  if  equity  ought  to  wait,  and  expect  the 
[  *  836  ]  vesting  of  the  estate  for  his  *  benefit  and  restore  him  that 
estate,  it  ought  to  do  it  completely. 
I  have  chosen  to  go  through  the  general  reasoning  (which  hath, 
upon  the  maturest  consideration,  convinced  me  that  the  plaintiff 
ought  to  be  relieved  in  this  Court),  before  I  state  the  objections 
made  on  the  part  of  the  defendant,  the  rather  because  the  clearest 
282 


GARTH  V.  COTTON.  *  837 

answer  to  these  objections  will  arise  from  the  right  application  of 
that  reasoning. 

First  objection. — That  the  interposition  and  allowance  of  trustees 
to  preserve  contingent  remainders  was  not  intended,  nor  has  been 
suffered,  to  alter  the  legal  rights  of  the  tenants  for  life  and  the  lirst 
remainder-man  of  the  inheritance  vested,  either  in  respect  of  the 
timber  or  other  property  of,  or  powers  over,  the  estate. 

Answer. — This  objection  assumes  too  much  ;  for  I  have  already 
proved,  and  it  is  demonstrable,  that  the  very  intention  of  interpos- 
ing this  new-invented  limitation  was  to  alter  and  abridge  the  legal 
rights  both  of  the  tenant  for  life  and  the  first  remainder-man  vested, 
to  abridge  the  legal  right  of  the  former  to  defeat  and  destroy  the 
contingent  use  of  the  inheritance  whilst  it  remains  contingent  and 
eventual,  to  abridge  the  legal  right  of  the  latter,  to  destroy  it  by 
accepting  a  surrender  of  the  estate  for  life  :  all  which  are  as  much 
>egal  powers  as  the  cutting  down  of  timber  or  the  opening  or  dig- 
ging of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  is  tenant 
for  life  or  for  years,  subject  to  waste)  timber  is  blown  down  by 
accident,  or  cut  down  by  the  tort  of  a  stranger  or  of  the  tenant  for 
life  alone,  the  owner  of  the  first  remainder  of  inheritance  vested 
shall  have  the  benefit  of  it.  So  was  the  case  of  the  timber  blown 
down  on  the  late  Duke  of  Newcastle's  estate,  and  the  case  of  Whit- 
field v.  Bewit,  2  P.  Wms.  240  {h)  ;  but  the  ascertaining  of  the 
ground  of  these  resolutions  is  sufficient  to  distinguish  them  from 
the  present  case. 

The  common  law  doth  not,  nor  can,  consider  the  contingent  uses 
as  having  existence  till  they  happen  :  therefore,  according 
to  Lexcis  Boivles's  case,  11  Co.  79,  and  Udal  v.  *  Udal,  [*837  ] 
Aleyn,  81 ,  an  estate  in  contingency  is  as  no  estate  till  the  con- 
tingency happens.  And  when  the  trees  are  severed  the  property  must 
vest  immediately  in  somebody,  and  that  can  only  be  in  the  first  re- 
mainder-man of  inheritance  vested  ;  and  on  the  foundation  of" that 
property  he  may  maintain  trover  for  them. 

This  is  his  right  at  law;  and  there  is  in  the  cases  put  of  trees 
fallen  by  accident,  or  merely  by  the  wrongful  act  of  a  stranger  or 
of  the  tenant  for  life,  no  ground  of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the  collusion  in  this 

case.     The  destruction  being  made  by  contrivance  and   collusion 

{h)  2  Eq.  Ca.  Ab.  589.  - 
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tvith  the  remai7ider-man  and  affecting  his  conscience,  obliges  this 
Court  to  pursue  its  known  maxims  in  laying  hold  of  it  either  by- 
restraining  the  act  before  it  be  completed,  or  decreeing  satisfaction 
for  it  afterwards:  for,  in  all  cases  where  a  legal  right  is  acquired  or 
exercised  by  fraud  or  collusion,  contrary  to  conscience,  it  is  the  office 
of  this  Court  to  enjoin  it,  or  decree  a  compensation. 

Second  objection. — That  the  relief  sought  by  the  bill  is  contrary 
to  all  the  rules  of  law,  which  allows  no  remedy  for  waste  to  any 
person  who  hath  not  an  immediate  reversion  or  remainder  of  in- 
heritance vested  at  the  time  of  the  waste  committed. 

Answer. — This  is  true  in  general,  thought  it  admits  of  some  ex- 
ceptions even  at  common  law.  But,  if  it  were  true  at  common  law 
in  the  latitude  with  which  it  was  laid  down,  it  would  not  govern  this 
case,  which  depends  upon  principles  of  equity  arising  from  the  col- 
lusion and  covin  between  the  tenant  for  years  and  the  remote  re- 
mainder-man, which  is  an  established  ground  of  relief  in  this  Courtf 
even  beyond,  and  sometimes  contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will 
admit,  to  the  rule  equitas  sequitur  legem,  I  will  endeavour  to  show 
how  far  the  opinion  I  have  given  coincides  with,  and  is  supported 

by,  the  reason  of  some  cases  concerning  waste. 
[  *  838  ]  *  It  is  clear,  that  when  there  is  a  tenant  for  life  (^),  with 
remainder  over  in  fee  or  tail,  and  tenant  for  life  commits 
waste,  the  remainder-man  in  fee,  or  in  tail,  can  have  no  action  of 
waste.  The  reason  is,  because  the  plaintiff  in  the  action  must 
recover  the  place  wasted,  and  that  would  be  an  injustice  to  the  re- 
mainder for  life,  which  is  not  forfeited;  and,  if  it  should  be  recovered 
by  the  owner  of  the  inheritance  (being  under  a  limitation  of  the 
party)  it  would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of  trover 
for  the  trees,  and  therein  recover  satisfaction  for  the  wrong  done 
to  the  inheritance;  nay,  in  case  the  remainder-man  for  life  dies, 
living  the  remainder-man  of  the  inheritance,  he  may  then  bring  an 
action  of  waste  for  the  waste  done  during  the  continuance  of  the 
remainder  for  life. 

Further,  if  there  be  a  tenant  for  life,  with  an  immediate  remainder, 

or  reversion  in  fee,  and  the  remainder-man,  or  reversioner  in  fee, 

grants  over  his  remainder,   or  reversion,  to  A.  for  the  life  of  A. ; 

then  the  tenant  for  life  commits  waste,  and   afterwards,  the  grant- 

[i)  [With  remainder  to  another  tenant  for  life.]     Evidently  omitted. 
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or  (A:)  of  the  remainder,  or  reversion  for  life,  dies,  this  remainder- 
man, or  reversioner  in  fee,  may  maintain  an  action  of  waste,  though 
he  had  parted  with  his  remainder,  or  reversion  for  that  time,  by 
his  own  voluntary  act 

All  this  appears  by  Pagefs  case,  5  Co.  76,  »b.,  and  the  case  of 
Udal  v.  Udal;  and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and  de- 
struction, that  it  hath  extended  its  remedies,  in  some  special  cases, 
beyond  the  strict  principles  on  which  they  were  originally  founded; 
and,  therefore,  though  it  be  requisite  in  general,  that  the  inherit- 
ance should  be  vested  in  the  plaintiff  at  the  time  of  the  waste  done, 
else  he  cannot  lay  it  to  his  disherison;  yet,  if  the  estate  were  out 
of  him  by  wrong,  and  then  come  into  him  again,  he  shall  maintain 
the  action  of  waste.  Thus,  if  lessee  for  life  make  a  feofiFment  in 
fee  upon  condition,  the  feoffee  does  waste,  and  afterwards 
freaks  the  condition,  and  the  *  lessee  for  life  enters  for.  [  *839  ] 
the  breach,  though  the  reversioner  had  nothing  in  the  re- 
version at  the  time  of  the  waste  done;  yet,  as  it  was  out  of  him  by 
tort,  when  it  is  revested,  he  shall  have  this  remedy.  Co.  Lit.  356,  a. 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to 
me  to  be  more  analagous  to  the  present  case;  as  that  of  a  bishop, 
after  the  restitution  of  temporalities  to  him  and  his  successors,  in 
right  of  his  church.  When  he  dies,  during  the  vacancy  the  right 
is  in  the  king;  and  when  a  new  bishop  is  invested  with  the  tempo- 
ralities, the  fee  is  in  him.  Suppose,  then,  a  tenant  for  life,  or  for 
years,  by  demise  of  the  predecessor,  commits  waste  during  the  va- 
cancy, the  successor  shall  have  the  action  for  this  waste,  though  he 
had  nothing  at  all  in  the  land  at  the  time  the  waste  was  done.  Co. 
Litt.  356;  Fitzh.  N.  B.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and 
therefore  is  no  proof  of  the  reason  of  the  common  law;  and  that  the 
Statute  of  Marlebridge  (52  Hen.  3,  c.  29  (Z)),  against  depredations 
upon  the  possessions  of  ecclesiastical  persona,  gave  this  remedy; 
and  for  this  some  countenance  may  be  drawn  from  what  Fitzher- 
bert  says,  in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold,  that  that 
statute  doth  not  include  bishops  or  their  possessions;  and  of  this 

{k)  Query  grantee. 

(l)  Repealed  as  to  E.  Stat.  Law  Rev.  Act,  1863;  aa  to  I.  Stat.  Law  (I.)  Rev. 
Act,  1872. 
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opinion  is  Lord  Coke,  in  his  reading  on  the  Statute  of  Marlebridge 
(52  Hen.  3),  2  Inst.  151.  His  words  are,  "This  Act  extendeth  only 
to  abbots,  priors,  and  other  prelates,  that  be  religious  and  regular, 
and  not  to  bishops  and  other  ecclesiastical  persons,  being  secular; 
for  in  the  second  qlause  of  this  Act,  hujus  modi  religiosorum  is 
mentioned  for  the  distinction  between  religious  and  secular;  and 
the  reason  of  this  diversity  is,  that  the  abbots  and  priors,-  and  other 
religious'  persons,  are  dead  persons  in  law,  and  have  capacity  to 
have  lands  and  goods  only  for  the  use  and  benefit  of  the  house, 
and  cannot  make  any  testament;  and  therefore,  the  church,  or  re- 
ligious house,  is  holden  always  one;  in  respect  whereof,  the  suc- 
ceeding abbot  shall  have  an  assize  for  disseisin  done  in  the 
[  *  840  ]  lifetime  of  his  predecessor,  and  an  action  of  waste  *for 
waste  done  in  his  predecessor's  time;  but  so  shall  not  a 
bishop,  dean,  archdeacon,  or  the  like,  who  are  ecclesiastical  persons 
secular,  bacause  the  church,  by  their  death,  hath  an  alteration,  and 
is  not  always  one." 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not  founded 
on  the  Statute  of  Marlebridge  (52  Hen.  3,  c.  29),  is  clear  by  other 
cases;  for  if  bishops  were  within  the  statute,  then  they  as  well  as 
abbots  might  have  an  action  of  waste  for  waste  done,  not  in  time  of 
vacancy,  but  in  their  predecessors'  time,  which,  as  to  ecclesiastical 
persons  regular,  is  clearly  within  the  statute;  but  it  hath  been  set- 
tled that  they  cannot:  39  Edw.  3,  15;  2  Hen.  4,  2;  2  Roll.  Abr.  8, 
24;  PI  a.  3,  4,  5,  6,  7.  From  hence  I  infer,  that  this  remedy  was 
given,  not  by  particular  statute,  but  by  the  policy  of  the  law  which 
would  not  permit  an  estate,  which  it  allowed  to  be  created,  and 
whilst  it  was  in  gremio  legis,  as  it  were,  to  be  destroyed  or  stript 
without  giving  a  remedy  to  punish  it,  though  by  an  extension  of 
its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so  much 
countenance  from  the  reason  of  some  cases  at  the  common  law  for 
this  opinion,  yet  that  would  not  govern  this  case,  which  depends  on 
principles  of  equity;  and  equity  hath  always  gone  further  to  restrain 
waste  and  destruction  than  the  common  law  hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  remainder 
for  life,  though  the  law  allows  no  action  of  waste,  this  Court  sus- 
tains a  bill  for  an  injunction,  and  this  ab  antiquo,  according  to  the 
case  in  Moore,  554;  where  Lord  Ellesmere  says,  he  had  seen  a  pre- 
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cedent  for  it   bo  long  ago   as  in  the  reign  of  Richard  II.,  1  Roll. 
Abr.  377;  1  Vern.  23  (m),  and  many  cases  in  practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue  extinct, 
is  at  law  dispunishable  for  waste  by  reason  of  the  inheritance,  which 
was  once  in  him,  yet  Lord  Chancellor  Nottingham  was  clearly  of 
opinion,  to  grant  an  injunction  to  restrain  a  tenant  in  tail  from  com- 
mitting waste  in  timber,  which  grew  for  the  ornament  of  a  mansion- 
hoCise:  Ahrahall  v.  Buhh,  2  Freem.   53;  2  Sho.   69  (n). 

In  the  same  book  there  is  the  like  case,  before  *Sir  John  [  *  841  ] 
Trevor,  M.  R.,  2  Freem.  278,  Hil.  1704;  and  this  hath 
been  followed  since,  by  several  cases  of  tenant  for  life  without  im- 
peachment of  waste  generally^  who  have  attempted  to  pull  down  a 
mansion  house,  or  to  cut  down  timber  growing  for  shelter  or  orna- 
ment of  the  mansion-house. 

But  this  Court  hath  gone  still  further;  and  in  the  case  of  Ahra- 
hall V.  Bubb,  Lord  Nottingham  cites  the  case  of  a  Lady  Evelin, 
where  there  was  tenant  for  life,  remainder  to  the  first  son  for  life 
without  impeachment  of  waste,  with  remainders  over;  and  the  first 
son,  by  leave  of  the  lessee  of  the  tenant  for  life,  came  upon  the  land 
and  felled  timber,  which  was  not  under  the  description  of  trees  grow- 
ing for -shelter  or  ornament;  and  this  Court  granted  an  injunction 
against  him,  though  no  action  whatsoever  could  be  maintained  at 
law:  and  upon  the  same  ground  I  did  the  like  in  the  case  of  Flem- 
ing against  the  late  Bishop  of  Carlisle  and  others.  There  the 
bishop  was  tenant  for  life,  remainder  to  his  eldest  son  for  life, 
without  impeachment  of  waste,  with  remainder  over  in  fee;  the 
eldest  sen,  by  permission  of  the  bishop,  entered  and  began  to  cut 
down  the  timber,  and  the  reversioner  in  fee  brought  a  bill  for  an 
injunction,  and  I  granted  it,  because  he  was  not  to  be  allowed  to 
exercise  his  power  of  doing  waste  by  anticipation,  and  before  the 
estate  to  which  this  privilege  was  annexed  came  into  possession; 
and  this  in  reason  comes  near  to  the  case  of  the  late  Sir  John  Hind 
Cotton's  bringing  himself,  by  collusion,  into  possession  of  the  tim- 
ber before  his  time. 

The  case  of  Robinson  v.  Litton  (o)  went  still  further  than  the 
common  law:  that  cause  was  heard  in  this  Court,  the  12th  Decem- 
ber, 1744.  There  was  a  devise  to  the  defendant  and  his  heirs;  and 
if  he  should  die  before  the  age  of  twenty-one  years,  leaving  no 

(m)  Tracv  v.  Tracy. 

In)  S.  C.  2  Eq.  Ca.  Ab.  757. 

(o)  3  Atk.  209;  2  Eq.  Ca.  Ab.  528. 
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issue,  then  to  the  testator's  first  &c.  daughter  in  tail,  remainder  to 
the  testator's  own  right  heirs;  but  if  the  defendant  should  live  to 
attain  the  age  of  twenty-one  years,  then  the  estate  should  be  sold, 
and  the  money  be  applied  for  the  benefit  of  the  testator's 
[  *  842  ]  daughters.  The  defendant  being  under  the  age  *  of  twen- 
ty-one years,  began  to  commit  waste,  and  the  daughters 
brought  their  bill  in  this  oase;  and  though  the  defendant  had  the 
inheritance  in  him  in  point  of  law  at  the  time,  yet  by  reason  of  the 
contingent  executory  limitation,  the  Court  granted  an  injunction, 
and  at  the  hearing  of  the  cause,  after  its  being  fully  argued,  made 
that  injun-^tion  perpetual. 

Third  objection. — That,  suppose  a  bill  might  have  been  main- 
tained by  the  trustees  to  support  the  contingent  remainders,  to  stay 
this  waste  before  it  was  committed,  yet  it  will  not  follow  from  thence, 
that  after  that  is  over,  a  bill  may  now  be  brought  for  an  account, 
and  that  the  jurisdiction  of  this  Court  to  decree  an  account  of  the 
Value  of  the  timber,  is  only  incident  and  concomitant  to  the  juris- 
diction of  granting  an  injunction. 

Answer. — It  is  true  that  the  general  run  of  the  cases  is  of  bills 
for  an  injunction,  because  that  is  a  preventive  suit,  and  the  most 
remedial  to  the  party;  but  that  affords  no  conclusive  argument  that 
a  bill  for  such  an  account  cannot  be  maintained  without  praying  an 
injunction. 

In  support  of  this  notion,  only  one  case  was  cited — Jesus  College 
V.  Bloome  (p),  which  was  before  me  November  13,  1745.  The 
lessee  of  the  college  had,  during  his  lease,  cut  down  some  trees, 
and  taken  away  some  stones  and  materials  of  the  premises,  and  con- 
verted them  to  his  own  use;  the  term  was  expired,  and  a  new  lease 
granted  to  a  stranger,  and  the  college  brought  their  bill  for  an  ac- 
count and  satisfaction  of  the  waste.  At  the  hearing  of  the  cause, 
I  doubted  (amongst  other  things)  whether  such  a  bill  in  equity  was 
maintainable,  without  praying  an  injunction  to  stay  the  waste,  and 
it  stood  over  to  another  day,  to  produce  precedents ;  none  were  pro- 
duced, and  the  bill  was  dismissed,  without  costs;  but  the  point  was 
not  absolutely  determined,  nor  was  that  the  only  ground  of  the  dis- 
mission: but  I  was  of  opinion,  that,  at  the  utmost,  it  was  in  the 
discretion  of  the  Court,  and  if  the  college  had  a  right,  they  might 
clearly  bring  an  action  of  trover  at  common  law;  and  it  being  a 

{p)  3  Atk.  262;  Amb.  54,  where  the  reports  of  the  case  differ  from  the  ac- 
count of  it  given  here  by  Lord  Hardwicke,  and  the  bill  was,  it  seems,  dismissed, 
with  costs. 
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matter  of  small  value,  I  did  not  think  fit  to  conntenanco 
such  bills  in  this  Court,  '•  after  the  lease  expired.     This  is  [  '■'  843  ] 
widely  different  from  the  present  case  in  all  its  circum- 
stances, and  particularly  that  it  is  admitted,  that  the  plainiiff  here^ 
though  greatly  damnified,  can  have  no  remedy  at  law,  -which  is  a 
substantial  difference. 

Fourth  objection. — But  it  was  objected  further,  that  if  such  a  bill 
for  an  account,  not  incident  to  an  injunction,  can  be  maintained, 
yet  there  is  no  precedent  of  decreeing  the  value  of  the  timber  to  be 
secured  and  laid  out  in  land  for  the  benefit  of  the  contingent  re- 
mainder-man; and  this  could  not  be  done,  even  upon  a  bill  by  trus- 
tees to  preserve  contingent  remainders  before  the  waste  completed; 
and  for  this  the  case  of  Whitfield  v.  Beivit  (q)  was  relied  on. 

Ansitx^r. — This  objection  hath  been  already  answered  in  the  course 
of  my  argument,  and  to  that  I  will  refer  without  repeating  it.  The 
sound  distinction  between  this  case  and  that  of  Whitfield  v.  Beivit  is 
the  collusion  and  covin  between  the  tenant  for  years  and  the  remote 
remainder  man  in  fee:  whereas  in  that  case,  the  remainder-man  in 
fee  was  entirely  innocent,  and  had  done  nothing  contrary  to  con- 
science to  come  at  his  legal  property  in  the  timber  when  severed:  bnt 
it  was  solely  the  tortious  act  of  the  tenant  for  life;  and  I  think  I 
have  proved  that  in  some  cases  of  destruction  of  contingent  remain- 
ders, or  alienations  of  part  of  the  inheritance,  to  the  prejudice  of  the 
contingent  remainder-man,  such  an  account  and  compensation  must 
be  decreed,  in  order  to  attain  adequate  justice. 

On  this  I  rely  for  an  answer  to  that  objection. 

FifUi  objection. — That  the  demand  is  made  after  a  great  length  of 
time,  and  that  ought  to  be  allowed  as  a  bar  in  this  Court. 

Ans\ve\ — But  though  there  is  length  of  time  in  the  case,  no 
statute  of  limitations  stands  in  the  way,  nor  is  there  any  laches  to 
be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber 
was  felled  soon  after;  but  the  plaintiff  was  not  born  till 
May,  1724:  his  father  lived  till  1727,  and  *  he  did  not  at-  [  *  844  ] 
tain  his  agaof  twenty-one  years  till  May,  1745;  and  this 
bill  was  brought  in  May,  1748,  within  three  years  after  his  coming 
of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of  time, 
how  is  that  inconvenience  greater  than  the  common  law's  allowing 
""  (g)  2  P.  Wms.  240. 
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an  action  of  waste  to  be  brought  by  a  remainder -man  in  fee,  after 
the  death  of  a  mesne  remainder-man  for  life,  for  waste  done  in  his 
lifetime  ?  That  life  may  have  lasted  forty,  fifty,  or  sixty  years  after- 
wards, and  yet  this  the  law  allows.  Besides,  in  this  case  the  plain- 
tiff submits  to  accept  the  value  on  the  foot  of  the  defendant's  an  ■ 
swer,  which  avoids  the  difficulty  of  an  account. 

Sixth  objection. — Another  objection  hath  occurred  to  me  in  con- 
sidering this  case,  which  was  not  mentioned  at  the  bar,  and  that  is, 
that  by  suffering  a  recovery  in  1745,  the  plaintiff  hath  altered  the 
state  of  the  remainder,  which  was  in  him  by  the  will,  and  gained  a 
new  use;  that  this  might  have  been  a  bar  to  a  proper  action  of 
waste  at  law,  for  waste  done  precedent;  and,  by  parity  of  reason 
ought  to  take  away  his  remedy  in  this  Court. 

Answer. — This  objection,  though  it  may  strike  at  first,  yet  re- 
ceives a  clear  answer. 

I  admit  that  in  Co.  Litt.  53  b..  Lord  Coke  lays  it  down  that,  after 
waste  done,  there  is  a  special  regard  to  be  had  to  the  continuance 
of  the  reversion  in  the  same  state  that  it  was  at  the  time  of  the 
waste  done;  for,  if  after  the  waste  done,  the  reversioner  granteth  it 
over,  though  he  taketh  back  the  whole  estate,  yet  is  the  waste  dis- 
punishable. So,  if  A.  grant  the  reversion  to  the  use  of  himself  and 
his  wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable;  and  so  of 
the  like,  because  the  estate  of  the  reversion  continneth  not,  but  is 
altered:  and,  consequently,  the  action  of  waste,  for  waste  done  be- 
fore, which  consists  in  privity,  is  gone. 

This  is  undoubtedly  law;  but  the  difference  is,  here  is  no  use  or 
new  estate  created.  The  use  of  this  recovery  is  declared  only  to  the 
plaintifiP  himself  and  his  heirs,  whereby  his  estate  tail  is 
[  *  845  ]  turned  into  an  estate  in  fee,  *  which,  in  Lord  Derivent- 
water^s  case,  before  the  judges  and  delegates,  HiL,  6  Geo. 
1,  was  solemnly  determined  to  be  the  same  use,  and  the  same  fee,  only 
delivered  from  the  fetters  and  restraint  laid  upon  it  by  the  Statute 
deDonis;  and  this  was  agreeable  to  the  resolution  of  the  case  of 
Abbott  V.  Burton,  2  Salk.  590  (r),  Trin.,  7  Anne,  C.  B.,  and  to  the 
case  of  Martin  ex.  dem.  Tregonwell  v.  Strachan,  adjudged  in  B.  R., 
HiL,  16  Geo.  2,  and  affirmed  in  the  House  of  Lords  in  February, 
1743  (s). 

But  I  go  further  still,  and  hold  that,  even  in  cases  where  the  state 

(r)  11  Mod.  181;  Com.  Rep.  160. 
(s)  2  Stra.  1179;  4  Bro.  P.  C.  486. 
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of  the  reversion  would  be  so  altered  by  the  act  of  the  reversioner  as 
to  preclude  his  proper  action  of  waste,  yet  still  his  property,  in  the 
timber  severed  before,  would  remain,  and  he  might  maintain  trover 
for  it,  which  is  sufficient  to  take  off  the  force  of  this  objection  as  ap- 
plied to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objection  more,  and 
that  arises  recently  from  the  present  state  of  the  cause,  as  it  comes 
before  the  Court  upon  a  bill  of  revivor  against  the  representative  of 
Sir  John  Hind  Cotton,  the  original  defendant:  that  an  action  of 
waste  dies  with  the  person;  and,  if  the  plalntift  had  in  other  respects 
been  in  a  condition  to  maintain  waste  against  Sir  John  Hind  Cotton, 
the  party  to  the  articles,  it  had  been  gone  by  his  death ;  that  the 
law  is  the  same  as  to  the  action  of  trover,  pari  ratione  he  hath  lost 
his  equitable  remedy  for  the  waste. 

Ansiver. — I  admit  the  law  to  be  clear,  that  an  action  of  waste  dies 
with  the  person;  and  I  also  admit,  that  I  cannot  find  any  authority 
or  precedent  for  maintaining  an  action  of  trover  against  an  executor 
upon  a  conversion  by  the  testator  in  his  lifetime:  though,  as  to  this 
point,  I  give  no  opinion;  for  thus  much  is  certain,  that  an  action  of 
trover  will  lie  for  an  executor,  upon  a  conversion  by  the  defendant 
in  the  lifetime  of  the  plaintift's  testator,  for  which  there  are  many 
authorities;  and  it  seems  difficult  to  be  reconciled  to  reason  and 
justice,  that  these  remedies  should  not  be  mutual,  even  at  the 
common  law. 

However,  I  will  admit,  for  argument's  sake,  that  the 
*  action  of  trover  for  the  timber,  was  well  as  the  strict  [*846j 
action  of  waste  would  have  been,  gone,  at  the  common  law; 
but  notwithstanding  that,  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  the  same  relief  in  this  court. 

There  have  been  several  determinations  in  this  court,  where,  by 
force  of  the  rule,  actio  personalis  moritur  cum  persond,  the  remedy 
at  law  hath  been  extinguished  (t):  yet  equity  hath  given  the  like 
satisfaction. 

It  is  well  known  that,  at  common  law,  before  the  statute  of  30 
Car.  2,  c.  7  (w),  and  4  &  5  Will.  &  Mary,  c.  24,  s.  12  (v),  no  action 
or  remedy  could  be  had  against  the  executor  of  an  executor  for  a 

devastavit  committed  by  the  first  executor  of  the  goods  of  the  original 

•— . _____^________^_^_____^.^^___^__ 

(0  See  now  3  &  4  Wm.  4,  c.  42,  s.  2. 

(u)  Rep.  in  part,  Stat.  Law  Rev.  Act,  1863. 

(v)  Rep.  Stat.  Law  Rev.  Act,  1867. 
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testator.  But,  notwithstanding  this,  equity  did  not  scruple  to  get  the 
better  of  this  artijQcial  maxim,  and  decreed  an  account  and  satisfaction 
against  the  representatives  of  such  a  wasting  executor  out  of  his 
assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chaucellor  Notting- 
ham, in  the  case  of  Price  v.  Morgan^  2  Ch.  Cas.,  fol.  215.  His 
words  are,  "Although  by  ihe  common  law,  when  the  executor  wastes, 
his  executor  shall  not  be  liable,  because  it  is  a  personal  wrong,  it  is 
otherwise  here,  and  the  common  law  will  come  to  it  at  last;  and  there- 
fore, whatever  estate  of  the  wasting  executor  is  come  to  his  repre- 
sentative, which  his  testator  wasted,  the  personal  estate  of  such  wast- 
ing executor,  in  the  hands  of  his  executor,  shall  answer." 

When  Lord  Nottingham  said  the  common  law  would  come  fo  it 
at  last,  he  was  a  true  prophet;  for  this  <iase  was  decided  in  the  28th 
of  Car.  2 ;  and  the  law  was  altered  by  Act  of  Parliament  in  the  30th 
of  Car.  2. 

In  1  Ch.  Cas.  121,  Eton  College  v.  Beauchamp  and  Biggs  {iv)y  the 
provost  and  fellows  of  Eton  were  possessed  of  a  rent  or  pension  of 
1/.  14s.  per  annum,  granted  by  King  Henry  VL  to  that  college, 
issuing  out  of  the  lands.  The  defendant.  Biggs,  was  executor  of 
the  tenant,  and  the  bill  was  brought  for  a  satisfaction  of  the  arrears 
of  rent  incurred  in  his  testator's  lifetime,  and  suggested  that  the 
college  did  not  know  the  lands  out  of  which  the  rents  were 
[  *847  ]  issuable,  *  and  so  could  not  distrain;  and,  though  the 
person  of  the  terre-tenant  was  not  chargeable  with  the  rent 
at  law,  but  only  the  land  by  way  of  distress;  yet,  forasmuch  as  the 
testatrix  held  the  land,  and  did  not  pay  the  rent,  it  was  said,  that 
thereby  the  testatrix's  personal  estate  was  augmented,  and  there- 
fore the  Master  of  the  Rolls,  Sir  Harbottle  Grimstone,  decreed  the 
executor  to  pay  the  an-ears,  as  far  as  he  had  assets  of  the  testatrix. 

In  2  Mod.  293,  Anon.  Error,  Hil.,  29  Car.  2,  in  the  Exchequer 
Chamber,  before  the  Lord  Chancellor  and  Lord  Treasurer,  assisted 
by  the  two  Chief  Justices,  the  case  was,  the  plaintiff  had  declared 
against  the  defendant  as  executor  of  Edward  Nicholls,  who  was  ex- 
ecutor of  the  debtor.  The  defendant  pleaded,  that  the  said  debtor 
died  intestate,  and  administration  of  his  goods  was  granted  to  a 
stranger,  absque  hoc  that  Edward  Nicholls  was  ever  executor;  but 
did  not  say  by  his  plea,  "  or  ever  administered  as  executor;"  for,  in 
truth,  he  was  executor  de  son  tort.  The  plaintiff  replied,  that  before 
{w)  S.  a'  1  Eq.  Ca.  Ab.  32. 
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the  administration  granted  to  the  stranger,  Edward  Nicholls  pos- 
sessed himself  of  divers  goods  of  the  debtor,  and  made  the  defend- 
ant executor,  and  died;  and  to  this  application  the  defendant  de- 
murred. Judgment  was  given  for  the  plaintiff,  in  the  Court  of  Ex- 
chequer, but  reversed  in  the  Exchequer  Chamber:  for  an  executor 
of  an  executor  de  son  tort  is  not  liable  at  law;  though  the  Lord 
Chancellor  Nottingham  said  he  would  help  the  plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  J  am 
now  upon.  But  I  go  further,  and  hold,  that  in  all  cases  of  fraud 
the  remedy  does  not  die  ivith  the  person;  but  the  same  relief  shall 
be  had  against  an  executor  out  of  the  assets  of  his  testator,  as  ought 
to  have  been  given  against  the  testator  himself.  For,  as  equity  dis- 
claims the  maxim,  that  a  personal  remedy  dies  ivithtfw person  when- 
ever the  remedy  is  proper  for  that  jurisdiction,  this  Court  will  follow 
the  estate  of  the  party  liable  to  that  demand,  and  out  of  that  decree 
satisfaction  {x).  Now,  collusion  between  two  persons,  to  the  pre- 
judice and  loss  of  a  third,  is,  in  the  eye  of  the  Court,  the 
same  as  a  fraud;  *  and,  you  have  observed,  that  one  prin-  [*  848  ] 
cipal  ground  of  the  judgment  of  the  Court  in  this  case  is 
collusion  appearing  upon  the  face  of  the  articles  set  forth  in  the 
answer.  - 

I  have  now  gone  through  the  arguments  and  objections  arising 
upon  the  particular  case,  and  the  authorities  of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both  sides 
did  in  their  turns  endeavor  to  avail  themselves — I  mean  the  argu- 
ment ab  inconvenienti,  which  undoubtedly  is  of  weight,  especially  in 
a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences  that 
would  arise  from  making  such  a  precedent,  which  would  tend  to  lock 
up  the  timber  of  the  kingdom  from  coming  to  market;  would  create 
questions  between  possessors  of  estates  and  contingent  remainder- 
men, springing  up  at  a  great  length  of  time;  and  there  would  be  no 
knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveniences 
that  must  follow,  on  the  other  hand,  from  laying  it  down  that  a  con- 
tingent remainder-man  cannot  possibly  have  any  remedy  in  such  a 
case — I  say,  let  them  be  compared,  and  the  former  will  weigh  noth- 
ing, in  the  opposite  scale,  against  the  latter 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no  fur- 
(re)  See  Phillips  v.  Homphray,  26  Ch.  D.  439,  478. 
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tber;  and  it  hath  been  found  to  be  a  convenient  medium  between 
perpetuities  and  too  flux  and  unstable  a  condition  of  things.  Most 
of  the  family  estates  in  this  kingdom  are  under  such  settlements; 
and  it  frequently  happens  that  the  first  remainder-man  of  the  in- 
heritance vested  is  a  remote  relation — remote  in  blood,  and  remote 
in  the  prospect  of  succession,  perhaps  after  fifty  years  contingent 
limitation  of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to  be 
done  impun^,  without  any  possible  recompense  in  a  court  of  equity, 
what  havock  would  it  make,  and  what  a  licence  would  be  proclaimed. 
Every  remainder- man  in  fee,  though  after  ever  so  many  contingent 
limitations,  might,  by  collusion  with  the  tenant  for  life,  or 
[  *  849]  years  in  possession,  or  perhaps  of  his  under  tenant,  *  strip 
the  estate,  and  convert  the  value  of  it  to  their  own  use. 
Suppose  an  estate  in  the  great  timber  counties  of  England,  in  the 
north,  or  in  Cornwall,  where  the  principal  value  may  consist  in  timber 
or  mines,  all  that  value  may  be  exhausted  and  dissipated  before  a  first 
son  is  born;  and  when  he  is  born,  he  may  find  nothing  but  the  shell 
of  what  was  intended  for  a  lasting  support  of  a  family  of  honour! 

It  will  be  no  answer  to  this,  to  say  the  trustees  to  preserve  con- 
tingent remainders  may  bring  a  bill  for  an  injunction  to  stop  this 
mischief  ;  the  ^ischief  may  be  completely  executed  before  they 
know  of  it,  nay,  possibly  before  they  can  know  whether  they  are 
trustees  or  not ;  for  it  most  frequently  happens,  that  trustees  to  pre- 
serve contingent  uses  are  inserted  in  settlements  and  wills  without 
their  being  made  acquainted  with  it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a 
remedy,  unless  the  Court  goes  further,  and  builds  a  more  adequate 
relief  upon  the  same  principles. 

And  here  I  cannot  help  addirg,  that  this  becomes  of  the  greater 
importance,  from  the  practice  and  abuses  of  the  times  into  which 
we  are  fallen,  when  so  many  new  inventions  and  contrivances  daily 
show  theniselves  in  courts  of  justice,  to  supply  or  to  tempt,  or  to 
impose  upon  the  extravagance  and  necessities  of  tenants  for  life,  to 
the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the 
judges  in  Fermor's  case,  3  Co.  79,  a;  and  with  that  I  will  conclude. 

That  resolution  was  quite  new,  and  of  the  first  impression,  and 
was  contrary  to  the  letter  of  the  Statute  of  Fines  (4th  Hen.  7,  c. 
24);  but  the  book  says — "  Lastly,  the  judges  in  this  resolution  did 
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greatly  respect  the  general  mischief  which  "would  ensue  if  such 
fines,  levied  by  practice  and  covin  of  person  who  had  particular  in- 
terests, should  bar  those  who  had  the  inheritance"  (y). 

The  result  of  the  whole  is,  I  must  decree  satisfaction  to  the  plain- 
tiff  ior  what  the  late  Sir  John  Hind  Cotton  received  out 
of  his  assets  ;  and  if  the  original  limitations  *  had  been  [  *  850  ] 
still  subsisting,  I  must  have  directed  this  money  to  have 
been   laid  out  in  the  lands  to  the  same  uses  ;  but  as  these  are  now 
barred,  and  the  plaintiff  is  tenant  in  fee,  the  money  is  his  own. 

In  this,  the  question  of  interest  is  material,  and  I  have  considered 
it :  the  principal  money  is  reckoned  by  the  answer  at  lOOOZ. ;  the 
cause  being  heard  on  bill  and  answer,  and  the  plaintiff  having  at 
the  bar  prayed  interest  from  the  time  it  was  received,  in  respect  of 
the  possible  growth  of  timber. 

But  there  being  no  proof,  it  does  not  appear  what  was  the  con- 
dition of  the  timber  :  whether,  by  the  time  the  plaintiflTs  father 
died,  in  1727,  it  might  not  have  been  decayed,  and  of  little  value  ; 
what  might  have  been  exhausted  in  repairs,  or  destroyed  by  tem- 
pests or  accidents  ;  or  what  young  timber  may  have  grown  up  in 
its  place  in  the  meantime  ;  from  these  considerations,  and  as  this 
is  a  new  case,  I  do  not  think  fit  to  give  interest  further  back  than 
the  filing  of  the  bill. 

*'  His  Lordship  declared  (2),  that,  on  all  the  circumstances  of  the 
case,  the  plaintiff  is  entitled  to  recover  satisfaction  in  this  court  for 
so  much  value  of  his  inheritance  as  the  defendant's  testator  ex- 
hausted and  received  by  virtue  or  colour  of  the  articles  entered  into 
between  him  and  the  plaintiff's  late  father,  who  was  tenant  only  for 
the  term  of  ninety- nine  years,  if  he  should  so  long  live;  and  or- 
dered that  the  Master,  to  whom  he  referred  it,  should  compute  in- 
terest on  the  sum  of  1000 Z.,  admitted  by  the  answer  of  Sir  John 
Hind  Cotton,  deceased,  to  have  been  received  by  him,  from  the  time 
of  filing  the  plaintiff's  bill,  after  the  rate  of  four  per  cent,  per  an- 
num, and  tax  the  plaintiff  his  costs;  and  what  that  shall  be  so  found 
due  to  the  plaintiff  for  the  lOOOZ.,  interest  and  costs,  be  considered 
as  a  demand  by  simple  contract  on  the  estate  of  Sir  John  Hind  Cot- 
ton, deceased,  and  be  answered  and  paid  to  the  plaintiff,  by  the  de- 
fendants, the  executors,  they  having  admitted  assets  of  their  testa- 
tor, Sir  John  Hind  Cotton,  by  their  answer  to  the  bill  of  revivor." 

{y)  See  3  Co.  79,  a. 

(z)  Decree  taken  from  3  Atk.  758;  Reg.  Lib.  1752,  A.,  fol.  240. 
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[  *  851  ]  ■"  Garth  v.  Cotton  (the  judgment  in  which  is  said  by  Lord 
St.  Leonards,  in  his  learned  work  upon  Powers,  to  be  one 
of  the  ablest  ever  delivered)  is  here  given  complete,  the  statement 
of  the  case  and  the  arguments  havin^:^  been  taken  from  1  Ves.  524, 
546;  the  judgment  from  1  Dick.  183,  where  it  is  stated  to  have 
been  copied  from  Lord  Hardivicke's  MS. :  and  the  decree  from  3 
Atk.  758. 

Under  the  devise,  in  Garth  v.  Cotton,  to  the  plaintiff's  father,  for 
ninety-nine  years,  if  he  should  so  long  live,  irithout  impeachment 
of  waste,  voluntary  ivaste  excepted.  Lord  Hardivicke  considered  him 
as  punishable  for  wilful  icaste,  and  that  he  had  no  present  i  ight  to 
or  interest  in  the  timber,  other  than  the  mast,  and  shade,  and  neces- 
sary botes,  the  exception  of  "voluntary  wastes"  rendering  the  pre- 
ceding part  of  the  clause  "without  impeachment  of  wa^te"  (which, 
standing  alone,  would  have  conferred  upon  him  the  power  of  felling 
the  timber),  of  no  effect.  See  also  Higginbotham  v.  Haivkins,  7 
L.  K  Ch.  App.  076;  Lowndes  v.  Norton,  0  Ch.  D.  189.  ["  Waste 
is  either  voluntary  or  permissive.  Voluntary  waste  consists  in  do- 
ing something  which  the  owner  of  the  limited  estate  has  no  au- 
thority to  do;  such  as  cutting  timber,  opening  mines,  and  so  forth. 
Permissive  waste  consists  in  the  omission  of  acts  which  it  is  the 
duty  of  the  particular  tenant  to  perform,  as  if  he  permits  l)iiild- 
ings  to  fro  to  decay  by  neglecting  to  repair  them."  Bispham's  Eq. 
Sec.  432.J 

See  the  remarks  upon  Garth  v.  Cotton,  in  the  case  of  Vmcent  v. 
Spicer,  22  Beav.  380,  where  Sir  Johii  Romilhj,  M.  R.,  terms,  it  "a 
very  strong  case"  (p.  385).  The  facts  there  were  briefly  as  follow: — 
Sir  F.  Vincent,  on  his  marriage,  settled  his  estate  on  himself  for 
life,  "without  impeachment  for  any  manner  of  waste,  save  and  ex- 
cept spoil  or  destruction,  or  voluntary  or  ptrmissivo  waste,  or  suffer- 
ing houses  or  buildings  to  go  to  decay,  and  in  not  repairing  the 
same."  It  was  held  by  his  Honor,  that  Sir  F.  Vincent  was  entitled 
to  cut  all  such  timber  (except  ornamental)  as  the  owner  of  the  es- 
tate in  fee  simple,  having  due  regard  to  his  present  interest  and  to 
the  permanent  advantage  of  his  estate,  might  properly  cut,  in  a  due 
course  of  management. 

A  direction  that  a  lessee  of  mines  is  "not  to  be  dispunishable 
with  waste"  will  bo  rejected  as  repugnant  to  a  power  to  let  an  estate 
with  "the  mines  and  minerals:"     Daly  v.  Beckett,  24  Beav.  114. 

The  very  great  importance  of  the  limitation  to  trustees  to  pre- 
serve contingent  remainders,  the  history  of  which  is  so  admirably 
given  by  Lord  Hardivicke,  is  well  illustrated  in  Garth  v.  Cotton;  for 
as  the  plaintiff's  father  was  only  tenant  for  years,  if  there  had  been 
DO  such  limitation,  all  the  contingent  remainders  would  have  been 
void,  for  want  of  an  estate  of  freehold  to  support  them ;  and  Sir 
John  Hind  Cotton  would  have  had  the  immediate  freehold,  as  well 
as  the  inheritance  in  him,  which  would  have  given  him  a  clear  right 
to  commit  waste. 
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If  tho  plaintiff's  father  had  been  tenant  for  life,  and  there  had 
been  no  such  limitation  to  the  trustees,  the  plaintifP  could, 
oven  then,  4iavo  been  entitled  to  no  remedy,  *  because  his  [  "''•  852  ] 
whole  use  iu  tho  land,  whilst  it  remained  in  contingency, 
would  have  been  in  tho  power  of  tho  tenant  for  life  to  bar  by  fine, 
feoffment,  or  surrender  to  tho  remainder-man  vested;  and  there  could 
have  been  no  pretence  for  tho  Court  to  interpose,  to  preserve  or  re- 
store to  him  part  of  that  inheritance,  tho  whole  of  which  was  in  the 
power  of  the  tenant  for  life. 

Tho  foundation  of  tho  plaintiff's  equity  depended  entirely  upon 
the  estate  limited  to  tho  trustees  to  preserve  contingent  remainders; 
it  was  their  duty  to  preserve  the  inheritance,  consisting  of  the  land, 
timber,  and  mines,  entire.  Tho  trustees  might  have  brought  a  bill 
to  stay  waste  against  the  act  of  the  plaintiff's  father  and  the  re- 
mainder-man; and  Lord  Hardwicke  expressly  decided,  that  their 
neglect  or  ignorance  of  their  duty  should  not  prejudice  the  tenant  in 
tail  iiot  in  esse  at  tho  time  when  the  waste  was  committed. 

It  was,  indeed,  admitted  by  Lord  Hardicicke,  that  where  there  is 
tenant  for  life,  or  for  years,  subject  to  waste,  if  timber  is  blown 
down  by  accident,  or  cut  down  by  the  tort  of  a  stranger,  or  of  the 
tenant  for  life  alone,  the  owner  of  tho  first  remainder  of  inheritance 
vested  should  have  the  benefit  of  it;  because,  he  observes,  "The 
common  law  doth  not,  nor  can,  consider  tho  contingent  uses  as 
having  existence  till  they  happen:  therefore,  according  to  Lewis 
Bowles'^  Case,  11  Co.  79,  and  Udal  v.  Udal,  Aleyn,  81,  an  estate  in 
contingency  is  as  no  estate  till  the  contingency  happens.  And  when 
tho  trees  are  severed,  the  property  must  vest  immediately  in  some- 
body, and  that  can  only  be  in  the  first  remainder-man  of  inheritance 
vested;  and  on  the  foundation  of  that  property,  he  may  maintain 
trover  for  them.  This  is  his  right  at  law;  and  there  is  in  the  cases 
put  of  trees  fallen  by  accident,  or  merely  by  the  wrongful  act  of  a 
stranger,  or  of  the  tenant  for  life,  no  ground  of  equity  to  take  it 
from  him."  See  Whitfield  v.  Bewit,  2  P.  Wms.  240  and  Duke  of 
Newcastle  v.  Vane,  there  cited. 

In  Garth  v.  Cotton,  the  timber  was  not  blown  down  by  accident, 
or  cut  by  tho  tort  of  stranger,  or  of  a  tenant  for  life  alone,  but  was 
felled  by  the  tenant  for  years  and  remote  remainder-man,  in  collu- 
sion together,  who,  although  at  law  entitled  to  the  proceeds  arising 
from  the  sale,  were  in  equity  (which  has  always  interfered  in  matters 
of  waste  more  extensively  than  courts  of  law)  held  accountable  to 
the  tenant  in  tail  not  then  in  esse,  because  they  had  collusively  com- 
mitted an  act  which  greatly  damnified  him,  and  for  which  ho  had 
no  remedy  at  law.  The  same  result  would  have  followed  had  Garth 
been  tenant  for  life  instead  of  tenant  for  years.  [In  many  parts  of 
the  United  States  cutting  timber  by  a  tenant  for  life  would  be  re- 
garded as  proper,  for  the  purpose  of  clearing  the  land:  Lynn's 
Appeal,  7  Casey,  44;  Alexander  v.  Fisher,  7  Ala.  514;  Keeler  v. 
Eastman,  11  Vt.  293;  Drown  v.  Smith,  52  Me.    141;  Gardiner  v. 
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Dering,  1  Paige's  Ch.  573;  Crawley  v.  Timberlake,  2  Ired.  Eq. 
460;  Moorehouse  v.  Cotheal,  2  Zab.  521;  Williams  on  Eeal  Prop- 
erty, 23.] 

Upon  the  same  principle,  where  there  was  a  limitation 
[*853]  in  a  settlement  to  A.  for  life,  remainder  *to  trustees  to 
preserve  contingent  remainders,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  B.  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  with  reversion  in  fee  to  A.,  A.  cut  down  timber; 
bat  Lord  Hardwicke,  upon  a  bill  being  filed  by  B.,  the  second  ten- 
ant for  life,  granted  an  injunction,  observing,  that  the  trustees  to 
preserve  contingent  remainders  might  have  brought  a  bill  against 
the  defendant  to  stay  waste,  for  the  benefit  of  the  contingent  re- 
mainders; and  that  the  plaintiff  could  do  so,  because  though  he 
had  no  right  to  the  timber,  yet  if  the  defendant,  the  first  tenant  for 
life,  should  die  without  issue,  he  would  have  an  interest  in  the  mast 
and  shade  of  the  timber:  Perrot  v.  Pen^ot,  3  Atk.  94;  Davies  v.  LeOy 
6  Ves.  784;  Birch-Wolfe  v.  Birch,  9  L.  R.  Eq.  683.  [Even  in  the 
United  States  the  tenant  for  life  must  not  cut  down  more  timber 
than  is  necessary  for  the  enjoyment  of  his  estate:  Smith  v.  Poyas, 
2  Dessaus,  65;  Johnson  v.  Johnson  2  Hills,  Ch.  277;  Livingston 
V.  Reynolds,  26  Wendell,  115. 

He  is,  however,  entitled  to  reasonable  estovers  for  necessary  re- 
pairs, agricultural  implements  and  fire-wood.] 

By  the  Real  Property  Amendment  Act  (8  &  9  Vict.  c.  106),  s.  8, 
it  is  enacted,  "that  a  contingent  remainder,  existing  at  any  time 
after  the  31st  day  of  December,  1844,  shall  be,  and  if  created  before 
the  passing  of  the  Act  shall  be  deemed  to  have  'been,  capable  of 
taking  effect,  notwithstanding  the  determination,  by  forfeiture,  sur- 
render, or  merger,  of  any  preceding  estate  of  freehold,  in  the  same 
manner,  in  all  respects,  as  if  such  determination  had  not  happened. 

Suppose,  in  a  case  coming  within  the  Act,  the  limitation  to  trus- 
tees to  support  contingent  remainders  is  omitted,  could  either  a 
tenant  for  years,  or  a  tenant  for  life,  with  the  person  in  whom  the 
first  remainder  of  the  inheritance  is  vested,  cut  the  timber  without 
being  liable  to  be  called  to  an  account  by  the  contingent  remainder- 
men when  they  come  in  esse  ?  In  Garth  v.  Cotton,  Lord  Hardwicke, 
as  before  observed,  expressly  admits,  that  if  there  had  been  no 
trustees  to  support  contingent  remainders,  in  neither  of  these  cases 
could  relief  be  had  in  equity.  It  is,  however,  presumed  that  in  the 
latter  of  these  cases,  that  is  to  say  where  there  is  a  tenant  for  life, 
relief  might  now  be  had  by  the  contingent  remainder-man,  because 
his  inheritance,  of  which  the  timber  is  part,  is  no  longer  in  the 
power  of  the  owner  of  the  previous  estate  of  freehold.  But  in  the 
former  of  these  cases,  that  is  to  say  where  there  is  a  tenant  for  years, 
no  relief  could  be  had,  because,  irrespective  of  the  Act,  the  contin- 
gent remainders  would  be  void  for  want  of  an  estate  of  freehold  to 
support  them. 

Where,  therefore,  the  legal  fee  was  not  vested  in  trustees,  a  limi- 
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tation  to  trustees  to  support  contingent  remainders  might  until  the 
passing  of  40  &  41  Vict.  c.  83  be  necessary,  when  there  was  only  a 
previous  estate  for  years;  and  it  is  conceived  that  even  where  there 
was  a  previous  estate  of  freehold,  it  might  still  be  useful, 
as  the  trustees  to  support  contingent  *  remainders  could,  [*854] 
by  an  application  for  an  injunction  before  the  contingent 
remainder-man  came  into  esse,  protect  his  estate  from  waste. 

By  40  &  41  Vict.  c.  33,  it  is  enacted  that  "every  contingent  re- 
mainder created  by  any  instrument  executed  after  the  passing  of 
this  Act  (2  August,  1877),  or  by  any  will  or  codicil,  revived  or  re- 
published by  any  will  or  codicil  executed  after  that  date,  in  tene- 
ments or  hereditaments  of  any  tenure,  which  would  have  been  valid 
as  a  springing  or  shifting  use,  or  executory  devise,  or  other  limita- 
tion, had  it  not  had  a  sufficient  estate  to  support  it  as  a  contingent 
remainder,  shall,  in  the  event  of  the  particular  estate  determining 
before  the  contingent  remainder  vests,  be  capable  of  taking  effect  in 
all  respects  as  if  the  contingent  remainder  had  originally  been  created 
as  a  springing  or  shifting  use,  or  executory  devise,  or  other  execu- 
tory limitation."     Sect.  1. 

And  in  addition  to  those  mentioned  before  there  are  other  trees 
which  are  timber  trees  by  custom  in  some  parts  of  the  country,  and 
not  in  others,  such  as  birch  and  beech.  Per  Baggallay,  L.  J.,  In 
re  Harrison'' s  Trusts;  Harrison  v.  Harrison,  28  Ch.  D.  227. 

It  has,  however,  been  repeatedly  decided  that  larch  trees  are  not 
timber..    Jb. 

What  amounts  to  waste  at  law,  by  ivhom  it  may  be  committed,  and 
the  remedies  at  law  in  respect  thereof.^ — Waste  at  law  has  been  briefly 
defined  as  "any  spoil  and  destruction  done,  or  allowed  to  be  done, 
to  houses,  woods,  lands,  or  other  corporeal  hereditaments  by  the 
tenant  thereof,  during  the  continuance  of  his  particular  estate."  3 
Steph.  Comm.  521,  5th  ed.  [In  many  of  the  United  States  remedies 
for  waste  are  given  by  statute,  in  some  of  them  the  place  wasted 
being  forfeited,  and  damages  recovered,  in  others  the  remedies  being 
simply  an  action  for  damages:  Washburn  on  Real  Property,  22,  note.] 
Waste  as  distinguished  from  trespass,  could  only  be  committed  by 
a  limited  owner,  between  whom  and  the  person  complaining  thereof 
there  w^as  a  privity  of  estate.  [Technical  waste  could  only  exist 
when  the  party  committing  it  was  lawfully  in  possession,  and  if  his 
claim  was  hostile,  the  remedy  by  injunction  for  waste,  strictly 
'speaking  did  not  lie:  Storm  v.  Mann,  4  Johns.  Ch.  21.  Where 
special  circumstances  exist,  as  for  instance,  if  the  party  in  posses- 
sion is  insolvent  and  is  unable  to  respond  in  pecuniary  damages,  or 
where  his  actions  are  such  as  to  deprive  the  land  of  its  chief  value, 
an  injunction  may  be  issued  to  protect  the  property  pending  litiga- 
tion: Hicks  V.  Mitchell,  15  Cal.  107;  Erhardt  v.  Board,  113  U.  S. 
537;  Peak  v.  Hay  den,  3  Bush,  125;  Kinsler  u  Clarke,  2  Hill  Ch. 
617;  Meadow  Valley  v.  Dodds,  6  Nevada,  261.] 
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At  common  law,  tenants  for  life,  by  operation  of  law,  viz.,  tenant 
in  dower  and  tenant  by  the  curtesy,  were  punishable  for  waste: 
Lewis  Boivles's  Case,  11  Rep.  81,  82;  Co.  Litt.  53  a.  And  other 
tenants  for  life  and  for  years  became  so  by  the  Statute  of  Marle- 
bridgo  (32  Hen.  3),  and  the  Statute  of  Gloucester  (5  Edw.  1). 

As  timber  trees  are  part  of  the  inheritance,  waste  might  bo  com- 
mitted by  the  tenant  for  life  or  years  in  felling  or  topping  them,  or 
doing  any  act  whereby  they  might  decay.  And  it  should  be  borne 
in  mind  that  by  timber  trees  are^  meant — oak,  ash,  and  elms  in  all 
places,  and  in  some  particular  counties,  by  local  custom,  other  trees 
are  considered  as  timber.  Honyivood  v.  Honywood,  18  L.  R.  Eq. 
306,  309,  310;  Trower  on  Prevalence  of  Equity,  p.  25. 

A  tenant  for  life  may,  however,  cut  down  timber  trees 
[*855]  under  twenty  years  of  ago  for  the '••  purpose  of  allowing 
the  proper  development  and  growth  of  other  timber  in  the 
same  wood  or  plantation,  for  that  is  not  waste,  but  is  in  fact  for  the 
improvement  of  the  estate,  and  not  for  its  destruction.  (Honyivood 
V.  Honywood,  18  L.  K  Eq.  310;  and  see  Gordon  v.  Woodford,  27 
Beav.  G03;  Bateman  v.  Hotchkin,  31  Beav.  480;  Earl  Cowley  v. 
Wellesley,  1  L.  R.  Eq.  050.  Ho  may  also  fell  lir  trees  under  twenty 
years  of  ago  for  the  purpose  of  thinning  them:  Pidgeley  v.  Bawling, 
2  Coll.  275. 

The  tenant  for  life  also  of  a  timber  estate,  that  is  to  say,  of  an 
estate  which  is  cultivated  merely  for  the  produce  of  saleable  timber, 
and  where  the  timber  is  cut  periodically,  may  fell  it  in  the  ordinary 
course.  The  reason  for  the  distinction  between  ordinary  timber  and 
timber  growing  on  a  timber  estate  is  this,  that  as  cutting  the  timber 
is  a  mode  of  cultivation,  the  timber  is  not  to  be  kept  as  part  of  the 
inheritance,  but  part,  so  to  say,  of  the  annual  fruits  of  the  land;  and 
in  these  cases  the  same  kind  of  cultivation  may  be  carried  on  by  the 
tenant  for  life  that  has  been  carried  on  by  the  settlor  on  the  estate, 
and  the  timber  so  cut  down  periodically  in  due  course,  is  looked 
upon  as  the  annual  pro  tits  of  the  estate  and  therefore  goes  to  the 
tenant  for  life.  Per  Sir  G.  Jessel,  M.  R.,  in  Honywood  v.  Hony- 
ivood, 18  L.  R.  Eq.  310. 

A  tenant  for  life  may  also  cut  underwood  in  due  course  (Hamp- 
ton V.  Hodges,  8  Ves.  105;  Humphreys  v.  Harrison,  1  J.  &  V{.  581), 
and  willows,  leaving  the  stools  or  butts:  Phillipps  v.  Smith,  14  M. 
&  W.  589. 

A  tenant  for  life  moreover  may  cut  down  all  trees,  not  being  tim- 
ber (Honywood  v.  Honywood,  18  L.  R.  Eq.  310),  with  the  exception, 
that  he  must  not  cut  down  those  trees  which,  being  under  twenty 
years  of  ;ige,  are  not  timber,  but  which  would  be  timber  if  they  were 
over  twenty  years  of  age.  For  if  he  cuts  them  down,  he  commits 
waste,  as  he  prevents  the  growth  of  tho  timber.  lb.  310.  [Courts 
of  Chancery  goto  greater  lengths  than  the  law  courts  in  preventing 
waste.  ''Tt  is  a  wholesome  jurisdiction,  to  be  literally  exercised  in 
the  prevention  of  irreparable  injury  and  depends  on  much  latitude 
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of  discretion  in  tho  court."  Kane  v.  Yandprburgh,  1  Johns.  Cli.  4; 
Hill  V.  Bowie,  1  Bland,  593;  and  see,  as  to  this  jurisdiction,  Watson 
V.  Hunter,  5  Johns.  Ch.  169.] 

Under  the  Settled  Land  Act,  1882  (45  «&  4G  Vict.  c.  38),  "  The 
tenant  for  life,  or  any  of  his  successors  in  title,  having  under  thp 
settlement  a  limited  estate  or  interest  only  in  the  settled  land,  shall 
not  cut  down  or  knowingly  permit  to  bo  cut  down,  except  in  proper 
thinning,  any  trees  planted  as  an  improvement^  under  the  foregoing 
provisions  of  this  Act."     Sect.  28,  sub  s.  2 

A  tenant  for  life,  moreover,  would  commit  waste  by  digging  pits 
for  gravel,  lime,  clay,  brick-earth,  stone  or  tho  like  (except  for  re- 
pairs), or  for  mines  of  metal,  coal,  or  the  like,  hidden  in  tho  earth, 
which  were  not  open  when    the  tenant   came  in  (Co.   Litt.  53,  b. ; 
Vmer   V.    Vaughan,    2   Beav.    40G);  but  ho  has   a  right  to    con- 
tinue tho  working  of   i)its  or   miners  previously  opened, 
*  though  not,  perhaps,  whero  they  aro  old  and  abandoned,  [  ■••856  ] 
or  where  mere  preparations  had  been  made  for  working 
them  (Clavering  v.  Clavering,  2  P.  Wms.  389;   Viner  v.  Vaughan^ 
2  Beav.  466);  or,  perhaps,  where  tho  mir>erals  had  only  been  worked 
for  some  definite  and  restricted  purpose,  c.  g.,  for  tho  purposo  of 
fuel,  or  repair  to  some  particular  house  (Eiias  v.  Snowdon  Slate 
Quarries  Co.,  4  App.  Cas.  465);  secus  where  tho  uso  had  been  gen- 
eral, for  uso  as  well  as  sale  is  a  perception  of  profits.     lb.     But  it 
seems  that  he  could  mako  new  pits  or  shafts  in  working  a  mine  al- 
ready open,  in  order  to  pursue  the  same:   (Clavering  v.  Clavering,  2 
P.  Wms.  38S),  or  even  a  now  (Spencer  v.  Scnrr,  31  Beav.  334)  vein. 
See  also  Bagot  v.  Bagot,  d'l  Beav.   509.     [An   injunction  will  be 
granted  against  a  person  who  is  in  tho  hostile  possession  of  a  mine, 
for  in  such  a  case  the  injury  goes  to  tho  very  substance  of   tho  es- 
tate.    So  also,  any  injury  which  cannot  be  adequately  repaired  by 
damages  is  a  sufficient  foundation  for  an  injunction:  Kerr  on  Injunc- 
tions, 199;  U.  S.  V.  Parrot,  McAll.  C.  C.  271.] 

So,  likewise,  to  enablo  a  termor  to  work  mines  it  must  be  shown 
that  tho  reversioner  had  commenced  working  the  mines  with  a  view 
to  njakiug  a  profit,  and  there  is  no  difference  in  this  respect  between 
a  mine  and  a  quarry:  Elias  v.  Griffith,  8  Ch.  D.  521;  affirmed  nom. 
Ellas  V.  Snowdon  Slate  Qaarrij  Co.,  4  App.  Cas.  454,  463. 

Under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  power  is 
given  to  the  tenant  for  life  to  grant  building,  mining,  and  other 
leases  for  ninety-nine,  sixty,  and  twenty-one  years  for  any  purpose 
whether  involving  waste  or  not  ('Sect.  6,  subject  to  the  regulations 
therein  mentioned  Sects.  7,  8,  9),  with  variations  in  building  and 
mining  leases,  according  to  the  circumstances  of  the  district,  upon 
application  to  the  Court.     Sect.  10. 

And  now  when  a  mining  lease  is  made  under  the  Settled  Land 
Act,  18S2,  "  whether  the  mines  or  minerals  leased  are  already  opened 
or  in  work,  unless  a  contrary  intention  is  expressed  in  the  settle- 
ment; there  shall  be  from  time  to  time  set  aside,  as  capital  money 
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arising  under  this  Act,  part  of  the  rent  as  follows,  namely — where 
the  tenant  for  life  is  impeachable  for  ivaste  in  respect  of  minerals, 
three-fourth  parts  of  the  rent,  and  otherwise  fourth  part  thereof,  and 
in  every  case  the  residue  of  the  rent  shall  go  as  rent  and  profits." 
Sect.  11. 

This  provision  for  setting  aside  as  capital  is  in  effect  the  same  as 
that  in  the  Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  4  (3). 
See  Seton,  Dec.  1490,  4th  Ed. 

As  to  what  is  a  contrarv  intention,  see  In  re  the  Duke  of  New- 
castle's Estates,  24  Ch.  D.  129. 

The  tenant  for  life  executing  improvements,  under  Sect.  28  of  the 
Settled  Land  Act,  1882,  and  his  estate  after  his  death,  are  liable  for 
damages  occasioned  by  his  non-compliance  with  the  requisition  of 
that  section,  or  acting  in  contravention  thereof  (5);  and  the  tenant 
for  life  is  also  protected  by  a  subsequent  section  from  the  conse- 
quences of  waste  in  so  doing  See  Sect.  29,  which  enacts 
[  *  857  ]  *  "  that  the  tenant  for  life,  and  each  of  his  successors  in 
title,  having,  under  the  settlement,  a  limited  estate  or  in- 
terest only  in  the  settled  land,  and  all  persons  employed  by  or  under 
contract  with  the  tenant  for  life  or  any  such  successor,  may  from 
time  to  time  enter  on  the  settled  land,  and  imfhout  impeachment  of 
waste  by  any  remainder-man  or  reversioner  thereon  execute  any 
improvement  authorised  by  this  Act,  or  inspect,  maintain,  and  re- 
pair the  same  and  for  the  purposes  thereof,  on  the  settled  land,  do, 
make,  and  use  all  acts,  works,  and  conveniences  proper  for  the  exe- 
cution, maintenance,  repair,  and  use  thereof,  and  get,  and  work 
freestone,  limestone,  clay,  sand,  and  other  substances,  and  make 
tramways,  and  other  ways,  and  burn,  and  make  bricks,  .tiles,  and 
other  things,  and  cut  down  and  use  timber,  and  other  trees  not 
planted  or  left  standing  for  shelter  or  ornament.'^' 

It  may  be  here  mentioned  with  regard  to  leases  authorised  by  the 
Court,  under  Sect.  4  of  the  Settled  Estates  Act,  1877  (40&  41  Vict, 
c.  18),  "no  such  lease  shall  authorise  the  felling  of  any  trees,  ex- 
cept so  far  as  shall  be  necessary  for  the  purpose  of  clearing  the 
ground  for  any  buildings,  excavations,  or  other  works  authorised 
by  the  lease."     lb. 

Where  an  estate  is  vested  in  trustees,  the  equitable  tenant  for 
life  cannot  cut  timber .  without  their  consent  (Denton  y.  Denton^  7 
Beav.  388;  Fugh  v.  Vaughan,  12  Beav.  517),  but  if  he  do  so,  the 
remainder- man  will  have  a  right^  to  compensation,  not  only  out  of 
the  rents  as  against  the  tenant  for  life,  but  also  as  against  his  in- 
cumbrancers: BriggsY.  Earl  of  Oxford,  1  Jur.  N.  S.  817. 

Where,  however,  in  an  instrument  making  a  person  tenant  for 
life,  a  clause  is  inserted  that  he  is  to  be  ^huithout  impeachment  of 
ivaste"  he  may  fell  timber  and  open  new  mines  or  pits  (Co.  Litt. 
220  a,  and  the  note  1),  and  will  have  full  property  in  the  produce: 
Lewis  Bowles's  Case,  11  Rep.  83,  84. 

But  if  trustees  are  made  unimpeachable  for  tvaste,  although  at 
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law  thoy  might  cut  timber  in  the  same  manner  as  a  tenant  for  life 
without  impeachment  of  waste,  a  Court  of  equity  will  require  them 
to  act  in  their  trust  with  the  same  discretion  as  the  Court  itself 
would  act:   The' Marquis  of  Downsliire  v.  Lady  Sandys,  G  Ves.  115. 

In  the  case  of  infants,  the  trustees,  under  the  Conveyancing  and 
Law  of  Property  Act,  1881  v44  &  45  Vict.  c.  41),  are  to  "manage, 
or  superintend  the  management  of  the  land,  with  full  power  to  fell 
timber,  or  cut  underwood,  from  time  to  time,  in  the  usual  course, 
for  sale,  or  for  repairs,  or  otherwise,  .  .  .  and  to  continue 
the  working  of  mines,  minerals,  and  quarries,  which  *  have  [  *  858  ] 
usually  been  worked;  .  ,  .  but  so  that  where  the  in- 
fant is  impeachable  for  waste,  the  trustees  shall  not  commit  waste, 
and  shall  cut  timber  on  the  same  terms  only,  and  subject  to  the 
same  restrictions,  on  and  subject  to  which  the  infant  could,  if  of 
full  age,  cut  the  same."     Sect.  42,  sub-s.  2. 

As  to  the  mode  in  which  the  trustees  are  to  deal  with  and  invest 
the  income  of  the  land,  including  the  produce  of  the  sale  of  timber 
and  underwood,  see  Sect.  42,  sub-ss.  3-8. 

Moreover,  a  tenant  in  tail,  after  possibility  of  issue  extinct,  al- 
though a  more  tenant  for  life,  may,  by  reason  of  the  inheritance 
which  was  once  in  him,  commit  waste  like  a  tenant  for  life  with- 
out impeachment  of  waste  (Williams  v.  Williams,  15  Ves.  419;  12 
East,  209);  but  a  person  to  whom  he  conveys  his  estate  will  be  con- 
sidered as  a  mere  tenant  foi'  life:  Co.  Litt  28  a.;  George  Ap- Rice's 
Case,  3  Leon.  241. 

A  rector  or  vicar  is  in  the  same  position  as  an  ordinary  tenant  for 
life,  and  has  no  right  to  fell  timber  except  for  necessary  repairs  to 
the  vicarage-house,  buildings,  and  premises  {Duke  of  Marlborough 
v.  St.  John,  5  De  G.  &  Sm.  174);  but  not  for  the  purpose  of  making 
a  general  repairing  fund  (Sowerby  v.  Fryer,  8  L.  R.  Eq.  417,  422). 
And  he  may,  perhaps,  have  a  right  to  dispose  of  timber,  and  apply 
the  proceeds  in  getting  some  other  timber  for  repairs  at  a  more  con- 
venient place.  lb.  For  it  would  be  absurd  to  make  a  man  who  has 
cut  down  timber  on  an  estate,  drag  that  self-same  timber  the  whole 
distance  to  the  spot — it  may  be  half  a  dozen  or  ten  miles  off-  -where 
it  is  wanted.  For  it  will  come  to  the  same  thing  whether  he  uses 
the  specific  timber  he  has  cut  upon  the  woodwork  repairs,  or  whether 
he  sells  it  and  buys  other  timber  of  equal  value  to  be  applied  for 
the  same  purpose.  lb.  And  see  Wither  w.  Dean  and  Chapter  of 
Winchester,  3  Mer.  421,  426;  Knight  v.  Mosely,  Amh.  176. 

And  it  seems  that  not  only  may  the  patron  of  a  living  proceed 
against  a  rector  or  vicar  tbr  an  injunction  to  restrain  the  improper 
felling  of  timber,  but  notwithstanding  the  remarks  in  Knight  v. 
Mosely,  Amb.  176,  and  Holden  v.  Weekes,  1  J.  &  H.  278,  he  may 
proceed  against  them  for  an  account  of  the  proceeds  of  timber  im- 
properly felled,  in  order  that  they  may  be  invested  for  the  benefit 
of  the  advowson  (Sowerby  v.  Fryer,  8  L.  R.  Eq.  423);  at  any  rate 
it  is  clear  that  where  the  timber  has  been  improperly  felled,  but  not 
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sold,  by  the  rector  or  vicar,  the  patron  may  obtain  an  order  from 
the  Court  that  the  timber  may  be  sold,  and  the  proceeds  brought 
into  Court.     lb. 

And  the  ordinary  may  take  proceedings  to  prevetit  waste  by  col- 
lusion between  the  patron  and  the  incumbent:    Holden  v.  IVeekes,  1 

J.  &  H  278. 
[  *  859  ]  '^The  remedies  for  waste  at  law  were  by  the  writ  of  waste 
(abolished  by  3  &  4  Will.  4,  c.  27,  s.  36),  by  an  action  on 
the  case  for  damages,  by  trover  for  the  trees  (which  became  the 
property  of  the  remainder-man  as  soon  as  they  were  felled),  or  by 
an  action  .for  money  had  and  received  for  the  produce  of  the  sale: 
Seagram  v.  Knight,  2  L.  K.  Ch.  App.  632. 

In  cases  of  waste,  however,  resort  was  generally  had  to  Courts  of 
Equity,  not  only  because  previous  to  17  &  18  Vict.  c.  125,  s.  79, 
they  bad  exclusive  jurisdiction  by  injunction  to  interfere  to  prevent 
the  threatened  commission  of  waste,  or  to  forbid  its  continuance, 
and  had  alone  full  power  to  take  accounts,  but  also  because  the  law 
was  defective  and  afiForded  no  remedy  in  some  cases  of  what  was 
termed  legal  waste,  and  in  other  cases  it  took  no  cognizance  what- 
ever of  what  was  called  Equitable  waste. 

It  is  now  proposed  to  consider  cases  of  equitable  waste,  first  ob- 
serving that  under  the  new  procedure,  ''In  all  cases  of  actions  for 
the  prevention  of  waste  or  protection  of  property^  one  person  may 
sue  on  behalf  of  himself  and  all  persons  having  the  same  inter- 
ests."    Rules  of  the  Supreme  Court,  1883,  Order  XVI.  [159J  37. 

Interposition  of  Equity  to  prevent  icaste,  ivhcrc  tliere  ivas  no  legal 
remedy.] — One  of  the  first  instances  of  the  interposition  of  equity, 
where  an  action  of  waste  could  not  be  maintained  at  law,  seems  to 
have  been  the  case  put  by  Lord  Hardicicke  in  Garth  v.  Cotton,  of  a 
tenant  for  life,  with  remainder  to  another  for  life,  with  remainder 
over  in  fee,  or  in  tail.  In  such  case  the  remainder-man  in  fee,  or 
in  tail,  could  have  no  action  of  waste;  becaaso  the  plaintiff  in  the 
action  must  recover  the  place  wasted,  and  that  would  be  an  in- 
justice to  the  remainder  for  life,  which  is  not  forfeited;  and,  if  it 
should  be  recovered  by  the  owner  of  the  inheritance,  it  v.ould  never 
go  back  again.  The  remainder-man  might,  it  is  true,  have  another 
action  of  trover  for  the  trees.  However,  in  equity,  to  use  the  words 
of  Lord  Hardwicke,  "this  Court  sustains  a  bill  for  an  injunction, 
and  this  abantiquo,  according  to  the  case  in  Moore,  544;  where 
Lord  Ellesmere  says,  he  had  seen  a  precedent  for  it  so  long  ago  as 
in  the  reign  of  Richard  II."  See  also,  Tracy  v.  Tracy,  1  Vern,  23; 
FarrantY.  Lovel,  3  Atk.  723;  and  an  injunction  will  be  granted  at 
the  suit  of  a  mesne  remainder-man  for  life,  without  making  the 
owner  of  the  inheritance  a  party:  Dayrell  v.  Champneys,  1  Eq.  Ca. 
Ab.  400.     But  see  Mollineaux  v.  Poicell,  3  P.  Wms.  268,  n. 

Upon  the  same  principle  as  Garth  v.  Cotton,  where  there  is  ten- 
ant for  life  subject  to  waste,  remainder  fcr  life  dispunishable  for 
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waste,  remainder  in  fee,  the  *Court  will  not  suffer  an  agree-  [  *  860  ] 
ment  between  the  two  tenants  for  life  to  commit  waste  to 
take  place  against  the  remainder-man,  before  the  time  comes  when 
the  second  tenant  for  life's  power  commences :  Robinson  v.  Litton^ 
3  Atk.  210. 

So,  a  ground  landlord  may  have  an  injunction  to  stay  waste 
against  an  underlessee,  who  holds  by  lease  from  the  original  lessee- 
Farrant  v.  Lovely  3  Atk.  723. 

In  the  case  of  an  executory  devise.  Lord  Hardwicke,  in  Robinson 
V.  Litton,  3  Atk.  209,  said  that  he  should  doubt  whether  an  heir-at- 
law  ought  not  to  be  restrained  from  committing  waste  in  the  mean- 
time. In  that  case  the  testator  devised  lands  to  his  son  and  his 
heirs,  but  in  case  he  should  not  attain  twenty-one,  and  die  without 
issue,  then  he  gave  the  lands  to  his  daughters,  and  directed  them  to 
be  sold  and  the  money  to  be  divided  among  the  daughters.  The 
son,  who  wanted  three-quarters  of  a  year  of  twenty-one,  intended 
cutting  down  £3000  worth  of  timber:  but  Lord  Hardicicke  granted 
an  injunction  to  restrain  him,  and  at  the  hearing  made  that  injunc- 
tion perpetual,  observing,  "It  is  pursuing  the  intention  of  the  testa- 
tor, and  preserving  the  value  of  the  estates  intended  to  go  to  his 
daughters."  And  Lord  Eldon,  in  the  case  of  Stansfield  v.  Haberg- 
ham,  10  Ves.  278,  stated  it  to  be  the  doctrine  of  the  Court,  that 
where  there  is  an  executory  devise  over,  even  of  a  legal  estate,  a 
Court  of  equity  will  not  permit  the  timber  to  be  cut  down,  more  es- 
pecially not,  if  there  is  an  executory  devise  of  a  trust  estate. 

Recent  cases,  however,  appear  to  decide  that  a  devisee  in  fee  with 
an  executory  devise  over  on  his  death  without  leaving  issue  is  dis- 
punishable for  legal  waste,  but  he  must  not  commit  equitable 
waste  (Turner  v.  Wright,  1  Johns.  740,  2  De  G.  F.  &  Jo.  234);  and 
it  has  also  been  decided  that  although  a  tenant  in  fee,  subject  to  an 
executory  devise  over,  is  not  impeachable  for  legal  waste,  it  is  com- 
petent to  a  testator  to  render  him  so  by  express  words:  Blake  v. 
Peters,  10  W.  R.  (V.-C.  K.)  826;  1  De  G.  Jo.  &  Sra.  345. 

So,  where  a  mortgagee  in  fee  in  possession  commits  waste  by  cut- 
ting down  timber,  and  the  money  arising  by  the  sale  of  the  timber 
is  not  applied  in  sinking  the  interest  and  principal  of  his  mortgage, 
the  Court,  on  a  bill  brought  by  the  mortgagor  to  stay  waste,  will 
grant  an  injunction:  Farrant  v.  Lovel,  3  Atk.  723. 

Ordinarily  a  mortgagor  in  possession  may  be  restrained  by  the 
mortgagee  from  felling  timber  (Farrant  v.  Level,  3  Atk.  723;  Us 
born  v.   Usborn,  1  Dick.  75;  Humphreys  v.  Harrison,  1  J.  &  W.  581; 
King  v.  Smith,  2  Hare,  243;  Simmons  v.  Shirley,  6   Ch.   D.   173); 
but  not,  it  seems,  unless  the   mortgagee  shows  that   the  security 
would  be  insufficient  or  scanty  without  the  timber  Hippes- 
ley  V.  '^Spencer,  5  Madd.  422:  King  v.  Smith,  2  Hare,  239.  [  *  861  ] 
[Triplett  v.  Parmalee,  16  Neb.  649.     If  the  security  is  in 
sufficient,  an  injunction  may   be    granted   against  the  mortgagor: 
Parsons   v.   Hughes,  12  Md.   1;  Nelson    v.  Pinegar,  30,  HI.  473; 
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RobiosoD  V.  Russell,  24  Cal.   467;  Cooper  v.  Davis,  15  Conn.  556; 
Salmon  v.  Clagett,  3  Bland,  125.] 

And  a  mortgagor  in  posession  may  cut  underwood  in  the  ordi- 
nary course,  that  is  to  say,  in  a  husbandlike  manner,  at  the  usual 
seasons,  and  of  the  usual  growth  {Hampton  v.  Hodges,  8  Ves.  105). 
Suppose  the  course  is  to  cut  the  underwood  every  seven  years,  the 
mortgagor  in  possession  cutting  in  that  way  does  not  commit  waste. 
lb.  If,  however,  the  mortgagor  were  to  cut  the  underwood  at  un- 
seasonable times,  or  of  improper  growth,  he  would  be  restrained 
from  doing  so.     lb. 

And  where  the  mortgagor  was  a  bankrupt,  an  injunction  was 
granted  on  the  right  of  the  mortgagee  to  have  the  estate  sold  in  the 
same  plight  in  which  it  was  at  the  bankruptcy,  and  to  prove  for  the 
rest  of  his  debt.     lb. 

Now,  however,  by  the  19th  Section  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  "A  mortgagee,  where 
the  mortgage  is  made  by  deed,  shall,  by  virtue  of  this  Act,  have, 
amongst  others,  the  following  powers  to  the  same  extent  as  if  they 
had  been  in  terms  conferred  by  the  mortgage  deed,  but  not  further, 
namely,  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and 
sell  timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such  cutting 
and  sale,  to  be  completed  within  any  time  not  exceeding  twelve 
months  from  the  making  of  the  contract."     Sub-s.  4. 

It  seems  to  be  now  settled,  although  the  contrary  opinion  seems 
formerly  to  have  prevailed  (Partericlie  v.  Poivlet,  2  Atk.  383),  that 
the  Court  will  not  interfere  to  prevent  or  remedy  permissive  waste: 
Lord  Castlemain  v.  Lord  Craven^  22  Vin.  Ab.  523,  tit.  Waste,  pi.  31; 
Wood  V.  Gaynon,  Amb.  395;  The  Marquis  of  Lansdoiime  v.  The  Mar- 
chioness Doivager  of  Lansdoivne,  1  J.  &  W.  522;  Poivys\.  Blagrave, 
4  De  G.  Mac.  &  G.  448;  White  v.  Cann,  1  Ir.  Ch.  Rep.  205;  but  see 
Caldwell  v.  Baylis,  2  Mer.  408. 

Tbe  case  of  Re  Skingley  (3  Mac.  &  G.  221)  was  founded  on  the 
express  obligation  of  the  lunatic  to  keep  in  repair.  See  also  White 
V.  Cann,  1  Ir.  Ch.  Rep.  205. 

But  an  account  would  be  granted  where  there  is  an  express  cove- 
nant from  the  tenant  for  life  to  repair:  March  v.  Wells,  2  S.  &  S.  87. 

And  a  tenant  for  life  taking  houses  under  a  will  subject  to  a  con- 
dition to  keep  them  in  repair,  will  be  liable  on  an  action  in  respect 
of  permissive  waste  by  non-repair  of  these  premises,  and  after  his 
death  his  executors  also  will  be  liable:  Woodhouse  v.  ^Valker,  5  Q. 
B.  D.  404. 

As  to  the  legal  liabilil  y  for  permissive  waste,  see  Greene  v.  Cole,  2 
Wms.  Saund.  252  and  notes;  and  Harnett  v.  Maitland,  16  M.  &  W. 

257 
[  *862  ]       Under  the  28th  Section  of  the  *  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  (1)  "The  tenant  for  life  and  each  of 
bis  successors  in  title  having,  under  the  settlement,  a  limited  estate 
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or  interest  only  in  the  settled  land,  shall,  during  such  period,  if  any, 
as  the  Land  Commissioners  by  certificate  in  any  case  prescribe, 
maintain  and  repair,  at  his  own  expense,  every  improvement  executed 
under  the  foregoing  provisions  of  this  Act,  and  where  a  building  or 
work  in  its  nature  insurable  against  damage  by  fire  is  comprised  in 
the  improvement,  shall  insure  and  keep  insured  the  same  at  his  own 
expense,  in  such  amount,  if  any,  as  the  Commissioners  by  certificate 
in  any  case  prescribe." 

(3)  "The  tenant  for  life,  and  each  of  his  successors  as  aforesaid, 
shall,  from  time  to  time,  if  required  by  the  Commissioners,  on  or 
without  the  suggestion  of  any  person  having,  under  the  settlement, 
any  estate  or  interest  in  the  settled  land  in  possession,  remainder  or 
otherwise,  report  to  the  Commissioners  the  state  of  every  improve- 
ment executed  under  this  Act,  and  the  fact  and  particulars  of  fire 
insurance,  if  any." 

(4)  ''The  Commissioners  may  vary  any  certificate  made  by  them 
under  this  section,  in  such  manner  or  to  such  extent  as  circumstances 
appear  to  them  to  require,  but  not  so  as  to  increase  the  liabilities  of 
the  tenant  for  life,  or  any  of  his  successors  as  aforesaid." 

(5)  "If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
fails  in  any  respect  to  comply  with  the  requisition  of  this  section,  or 
does  any  act  in  contravention  thereof,  any  person  having,  under  the 
settlement,  any  estate  or  interest  in  the  settled  land  in  possession, 
remainder  or  reversion,  shall  have  a  right  of  action,  in  respect  of 
that  default  or  act,  against  the  tenant  for  life;  and  the  estate  of  the 
tenant  for  life  after  his  death,  shall  be  liable  to  make  good  to  the 
persons  entitled  under  the  settlement  any  damages  occasioned  by 
that  default  or  act."     See  Sect.  29,  ante,  p.  856. 

Interference  of  Equity  in  cases  of  equitable  waste  of  a  malicious 
and  destructive  character  by  tenant  for  life  tvithout  impeachment  of 
waste.li — At  common  law,  the  clause,  without  impeachment  of  waste, 
only  exempted  a  tenant  for  life  from  the  penalty  of  the  statute,  the 
recovery  of  treble  value,  and  the  place  wasted,  not  expressly  giving 
the  property  of  the  thing  wasted;  but  in  Leivis  Boivles's  Case  (11  Rep. 
79),  it  was  determined  that  these  words  also  gave  the  property.  The 
necessary  consequence  of  which  was,  that,  in  general,  unless  under 
particular  circumstances,  as,  for  instance,  where  the  exemption  from 
liability  to  waste  was  made  subordinate  to  a  discretionary  power  in 
trustees  to  fell  timber  {Kekewich  v.  Marker,  3  Mac.  &  G. 
311 ;  and  see  BHggs  v.  Earl  of  *  Oxford,  5  De  Gex  &  Sm.  [  *  863] 
156),  a  tenant  for  life  tcithout  impeachment  of  waste,  could 
not  be  restrained  in  equity  from  committing  ordinary  waste;  for 
that  would  be  to  determine  that  he  should  not  make  use  of  the  prop- 
erty which  the  law  allowed  him.  But,  after  the  decision  in  Lewis 
Bowles's  Case,  several  instances  were  considered,  in  which  this  very 
large  power  might  be  exercised  contrary  to  conscience,  and  in  an  un- 
reasonable manner,  by  a  tenant  for  life;  as,  where  his  act  was  to  the 
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destruction  of  the  thing  settled,  and  equity  interfered:  See  Aston  v. 
Aston,  1  Ves.  265. 

[If  the  matter  that  is  complained  of  is  a  trifle  the  courts  will  not 
interfere.  The  ingredient  of  malice  does  not  appear  to  bo  necessary 
to  constitute  equitable  waste,  such  waste  may  be  committed  although 
no  bad  motive  exists:  Hawley  v.  Clowes,  2  Johns.  Ch.  122.] 

A  leading  authority  upon  this  subject  is  Vane  v.  Lord  Barnard, 
2  Vern.  78,  commonly  called  Lord  Barnard  s  Cose;  there  Lord  Bar- 
nard, who,  under  the  marriage  settlement  of  his  son,  was  tenant 
for  life  without  impeachment  of  ivaste  of  Kaby  Castle,  with  remain- 
der to  his  son  for  life,  having  taken  some  displeasure  against  his 
son,  got  two  hundred  workmen  together,  and  of  a  sudden,  in  a  few 
days,  stripped  the  castle  of  the  lead,  iron,  glass  doors,  boards,  &c. 
to  the  value  of  3000Z.  Lord  Cowper  granted  an  injunction  to  stay 
committing  of  waste  by  pulling  down  the  castle,  and  decreed  that 
the  castle  should  be  put  into  its  former  condition;  and,  for  that 
purpose  a  commission  was  to  issue  to  ascertain  what  ought  to  be 
repaired,  and  a  Master  was  directed  to  see  it  done  at  the  expense  of 
Lord  Barnard,  and  decreed  the  plaintiff  bis  costs.  See  S.  C, 
Prec.  Ch.  454;  Gilb.  Eq.  Rep.  127;  1  Eq.  Ca.  399;  1  Salk.  161; 
and  see  Duke  of  Leeds  v.  Earl  of  Amherst,  20  Beav.  239. 

But  where  a  tenant  for  life  without  impeachment  of  waste,  has 
pulled  down  an  old  mansion  and  used  the  materials  in  building  a 
better  mansion-house  in  a  more  desirable  position,  his  estate  has 
been  held  not  to  be  liable  to  account  for  the  value  of  the  materials 
of  the  old  house:  Morris  v.  Morris,  3  De  G.  &  Jo.  323,  post,  p.  866. 
[Acts  which  even  increase  the  value  of  the  estate  may  amotint  to 
waste.  Such  waste  is  called  meliorating  waste:  Kane  v.  Vander- 
burgh, 1  Johns.  Ch.  4.] 

Upon  the  principle  of  restraining  a  tenant  for  life  without  im- 
peachment of  waste  from  exercising  his  legal  power  contrary  to 
conscience,  and  in  an  unreasonable  manner.  Lord  Hardwicke  said, 
that  if  tenant  for  life  without  impeachment  of  waste,  pulled 
down  farm  houses  in  general  he  would  no  more  scruple  restraining 
him,  than  he  would  from  pulling  down  the  mansion-house  (unless 
he  pulled  down  two  to  make  into  one,  in  order  to  bear  the  burthen 
of  but  one),  it  tending  equally  to  the  destruction  of  the  thing 
settled :  Aston  v.  Aston,  1  Ves.  265. 

So  likewise,  if  he  should  grub  up  a  wood  settled  so  as  to  destroy 

the  wood  absolutely,  he  should  restrain  him,  as  it  would  be  what 

is  termed  in  Abrahal  v.  Bubb,  (2  Freem.  54)  extravagant 

[  *  864  ]  and  humorsome  ivaste :  lb.     See   *  also  Dunn  v.  Eyany  7 

I.  R.  Eq.  143. 

Although  the  Courts  of  Equity  would  not,  in  the  absence  of  fraud 
and  where  there  was  no  privity  between  the  parties,  interfere  at 
the  instance  of  a  party  claiming  real  property  under  a  legal  title, 
by  restraining  ordinary  waste  by  a  defendant  in  possession  thereof, 
they  would  grant  an  injunction  to  restrain  waste  of  a  malicious  and 
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destructive  character,  such  as  the  pulling  down  the  capital  messuage, 
stripping  the  estate  of  its  timber,  or  such-like  acts,  even  although 
the  title  of  the  plaintiff  might  be  denied  by  the  defendant:  Earl 
Talbot  V.  Hope  Scott,  4  K.  &  J.  96;  Neale  v.  Cripps,  4  K.  &  J.  472. 
And  see  Amvyll  v.  Owens,  22  L.  J.  Ch.  995. 

And  where  a  plaintiff  in  possession  sought  to  restrain  one  who 
claimed  by  an  adverse  title,  the  tendency  of  the  Court  was  to  grant 
an  injunction,  at  least  when  the  acts  committed  did  or  might  tend 
to  the  destruction  of  the  estate.  See  Loivndes  v.  Bettle,  33  L.  J.  N. 
B.  (Ch.)  451;  10  Jnr.  (N.  S.)  226;  12  W.  R.  (V.-C.  K.)  399.  See 
also  Stanford  v.  Hurlstone,  9  L.  R.  Ch.  App.  116. 

And  now  by  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66)  sect.  25,  sub- sect.  8,  it  is  amongst  other  things  enacted, 
"that  if  an  injunction  is  asked,  either  before,  or  at  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent  any  threatened  or  ap- 
prehended waste  or  trespass,  such  injunction  may  be  grafted,  if  the 
Court  shall  think  tit,  whether  the  person  against  whom  such  injunc- 
tion is  sought  is  or  is  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or  does  not  claim  a  right 
to  do  the  act  sought  to  be  restrained  under  any  colour  of  title;  and 
whether  the  estates  claimed  by  both  or  by  either  of  the  parties  are 
legal  or  equitable."  See.  Trower's  Prevalence  of  Equity,  pp.  76, 
77,  78;  Chapman  v.  The  Midland  Railway  Company,  5  Q.  B.  D.  431. 

Interference  of  Equity  in  cases  of  Equitable  ivaste  by  tenant  for 
life  ivithout  impeachment  of  waste  felling  ornamental  timber.  \ — 
Although  a  tenant  for  life  without  impeachment  of  waste,  and  a 
tenant  in  tail  after  possibility  of  issue  extinct,  may  fell  all  the  ordi- 
nary timber  upon  the  estate,  it  has  long  been  established,  that  a 
Court  of  equity  will  restrain  them  from  committing  what  is  called 
equitable  waste.,  by  felling  timber  planted  or  left  standing  for  the 
shelter  or  ornament  of  a  mansion-  house  or  grounds  {Rolt  v.  Lord 
Somerville,  2  Eq.  Ca.  Ab.  759;  Packing! on's  case,  3  Atk.  215; 
Strathmore  v.  Bowes,  2  Bro.  C.  C.  166;  Chamberlyne  v.  Dummer,  1 
Bro.  C.  C.  166;  3  Bro.  C.  C.  549),  even  if  planted  by  the  tenant 
for  life  himself:  Coffin  v.  Coffin,  Jac.  71. 

*The  principle  upon  which  the  Court  has  gone,  seems  [  *865] 
to  be,  that  if  the  testator,  or  the  author  of  the  interest  by 
deed,  had  gratified  his  own  taste  by  planting  for  ornament,  though 
he  had  adopted  the  species  the  most  disgusting  to  the  tenant  for 
life,  and  the  most  agreeable  to  the  tenant  in  tail,  and,  upon  a  com- 
petition between  those  parties,  the  Court  should  see  that  the  tenant 
for  life  was  right,  and  the  other  wrong,  in  point  of  taste,  yet  the 
taste  of  the  testator,  like  his  will,  binds  them  ;  and  it  is  not  compe- 
tent to  them  to  substitute  another  species  of  ornament  for  that 
which  the  testator  designed.  The  question,  which  is  the  most  fit 
method  of  clothing  an  estate  with  timber  for  the  purpose  of  orna- 
ment, cannot  be  safely  trusted  to  the  Court. — Per  Lord  Eldon,  in 
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Marquis  of  Doivnshire  v.  Lady  Sandys,  6  Ves.  110.  So,  likewise, 
Sir  William  Grant  has  observed,  "  As  the  Court  cannot  determine 
what  is  ornamental  timber,  it  being  merely  a  matter  of  taste,  they 
therefore  say,  that  what  was  planted  for  ornament  must  be  consid- 
ered as  ornamental  :  "  Lord  Mahon  v.  Lord  Stanhope,  3  Madd.  423, 
n. ;  and  see  Barges  v.  Lamb,  16  Ves.  174;  Coffin  v.  Coffin,  J ac.  70; 
Marker  v.  Marker,  9  Hare,  1,  17.  [The  term  "  ornamental  timber  " 
has  received  very  liberal  interpretation,  and  includes  everything 
planted  as  left  by  the  settlor  for  ornament,  and  the  tenant  for  life 
impeachable  for  waste  may  be  restrained  although  the  mansion 
house  had  been  pulled  down.  Kerr  on  Injunction,  (2nd)  93;  Seton 
on  Decrees,  190  et  seq.'] 

The  principal  has  been  extended  from  the  ornament  of  the  house 
to  outhouses*and  grounds,  then  to  plantations,  vistas,  avenues,  and 
to  all  the  rides  about  the  estate  for  ten  miles  round. — Per  Lord  El- 
don,  C,  6  Ves.  110;  and  see  Jebb\.  J  ebb,  Johnes  v.  Johnes,  and  Lwd 
Tamworthy.  Loi^d  Ferrers,  ciiea  0  Ves.  110;  Williams  v.  M^ Nam- 
ara,  8  Ves.  70;  but  although  the  protection  may  be  afforded  to  rides 
or  avenues  at  a  considerable  distance  from  a  mansion,  it  will  not 
necessarily  be  extended  to  the  woods  through  which  they  pass,  so 
as  to  prevent  their  being  cut  for  repairs  :  Wombwell  v.  Belasyse,  6 
Ves.  110  a.  n.  2nd  Ed. 

In  the  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  107,  the  in- 
junction was  extended  to  clumps  of  firs  on  a  common  two  miles  from 
the  house,  although  land  belonging  to  other  persons  intervened. 
*'If,"  observed  Lord  Eldon,  C,  "the  principle  has  been  rightly  ap- 
plied, it  is  very  difficult  in  argument  to  say,  it  cannot  be  applied  to 
a  common  as  well  as  in  field  lands,  and  that  the  contiguity  or  re- 
moteness, if  de  facto  it  was  planted  for  ornament,  can  alter  the  prin 
ciple  upon  which  the  rule  of  the  Court  is  to  be  applied." 

In  Day  v.  Meiiry,  16  Ves.  375,  the  principle  applicable  to  equita- 
ble waste  was  extended  to  trees  planted  for  the  purpose  of  exclud- 
ing objects  from  view. 

But  circumstances  may  render  the  felling  of  ornamental  timber 
justifiable.  "For,  'if  a  tempest  had  produced  gaps  in  a  piece  of  or- 
namental planting,  by  which  unequal  and  discordant  breaks 
[  *  866  ]  and  *  divisions  were  occasioned,  it  would  be  going  too  far 
to  hold,  that  cutting  a  few  trees  to  produce  an  uniform 
and  consistent,  instead  of  an  unpleasant  and  disjointed  appearance, 
should  be  construed  waste." — Per  Sir  William  Grant,  M.  R.,  in 
Lord  Mahon  v.  Lord  Stanhope,  3  Madd.  523,  n. 

So  it  seems  that  timber  might  be  cut  which  injured  or  impeded 
the  growth  of  any  other  trees  adjoining  thereto,  which  were  of  so 
much  importance  to  the  purposes  of  ornament  or  shelter,  that  the  re- 
moval of  the  timber  so  cut  was  essential  to  such  purposes  of  orna- 
ment or  shelter  :  Lushingtony.  Boldero,  6  Madd.  149,  150. 

So,  likewise,  ornamental  timber  may  be  felled  if  it  be  so  near  to 
a  house  as  to  be  prejudicial  to  its  healthiness,  but  the  onus  of  proof 
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will  lie  upon  the  persons  felling  the  timber,  who  will  be  restrained 
from  doing  so  on  failure  of  proof.  See,  Campbell  v.  Allgood^  17 
Beav.  623. 

It  has  been  observed,  that  ornamental  timber  has  been  protected 
from  its  connection  with  a  mansion-house  or  its  grounds  ;  the  ques- 
tion, therefore,  naturally  arises,  whether,  when  a  mansion-house  has 
been  pulled  down,  the  Court  will  still  interfere  to  preserve  the  tim- 
ber. 

Where  the  owner  in  fee  of  an  estate,  with  a  mansion  house  upon 
it,  and  trees  planted,  or  left  standing  for  ornament  around  or  about 
the  mansion-house,  pulls  it  down  without  any  intention  of  rebuild- 
ing it,  a  tenant  for  life  without  impeachment  of  waste,  under  the 
will  of  such  an  owner,  is  entitled  to  cut  down  the  trees.  See 
Micklethwait  v.  MicklethwaiU  1  De  G.  &  Jo.  504;  5  W.  R.  (L.  J.) 
861;  26  L.  J.  (Ch.);721;  8  Jur.  N.  S.  1279. 

AN'here,  however,  it  is  either  proved,  or  may  be  inferred,  that  in 
demolishing,  or  after  the  demolition  of,  a  mansion-house,  a  testator 
intended,  designed,  or  wished  to  rebuild  it,  or  to  reside  at,  or  erect 
a  maupion-house,  or  place  of  residence  on  that  estate,  or  intended, 
designed,  or  wished,  that  any  devisee  under  his  will  should  do  so, 
timber,  which  was  ornamental  to  the  mansion-house  while  in  exist- 
ence might  bo  protected  by  the  Court  from  being  felled  by  a  tenant 
for  life  without  impeachment  of  waste.  See  the  remarks  of  Lord 
Justice  Knight  Bruce  in  Micklethwait  v.  Micklethwait,  5  W.  R.  (L, 
J.)  862;  IDeG.  &  Jo.  519. 

In  two  well-known  cases,  the  ornamental  timber  has  been  pro- 
tected although  the  mansion-house  has  been  pulled  down.  The 
first  of  these  cases  is,  Wellesley  v.  Wellesley,  6  Sim.  497.  The  other 
case  is  that  of  Mollis  v.  Morris,  15  Sim.  505;  affirmed  on  appeal  by 
Lord  Coitenham,  11  Jur.  196. 

With  reference  to  the  case  of  Moi'ris  v.  Morris  (15  Sim.  505,  11 
Jur.  196),  Lord  Justice  Turner  has  observed,  that  there 
seem  to  be  two  grounds  on  which  the  *  injunction  in  that  [*  867  ] 
case  was  granted  ; — that  the  tenant  for  life  could  not,  by 
pulling  down  the  mansion-house,  entitle  himself  to  the  ornamental 
timber  ;  and  that  if  he  was  justified  in  pulling  down  the  mansion- 
house  by  reason  of  the  estate  in  trustees  being  unimpeachable  of 
waste,  there  was  an  intention  to  be  collected  from  the  power  to 
grant  building  leases,  that  the  mansion-house  should  be  rebuilt  : 
and  that  it  was  upon  the  latter  ground,  too,  and  upon  the  ground 
of  there  being  villas  upon  the  estate,  and  the  general  scope  of  the 
settlement,  that  the  case  of  Wellesley  v.  Wellesley,  6  Sim.  497, 
seems  to  have  proceeded.  See  5  W.  R.  (L.  J.)  864;  1  De  G.  &  Jo. 
529. 

A  Court  of  equity  will  restrain  a  tenant  for  life  without  impeach- 
ment of  waste,  from  cutting  down  saplings  not  proper  to  be  felled 
{O'Brien  v.  O^Brien,  Amb.  107;  Mtirquis  of  Downshire  v.  Lady  San- 
dys, 6  Ves.  108;  Coffin  v.  Coffin,  6  Madd.  17);  and  from   cutting 
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underwood  before  it  is  of  sufficient  growth  {Brydges  v.  Stevens,  6 
Madd.  279) ;  but  not  from  felling  timber,  merely  because  it  is  not 
full  grown  or  proper  for  building;  for,  as  observed  by  Lord  Hard- 
wicke,  C,  the  reasoning  of  the  cases  of  pulling  down  farm  or  man- 
sion-houses, or  felling  trees  planted  for  ornament  or  shelter,  does 
not  come  up  to  this,  and  it  would  be  very  dangerous  for  the  Court 
to  use  such  latitute  as  to  extend  this  to  the  taking  away  the  profits 
of  the  estate  by  tenant  for  life  to  the  prejudice  of  the  remainder- 
man, which  his  estate  for  life  without  impeachment  for  waste,  gives 
him  liberty  to  do:  Aston  v.  Aston,  1  Ves.  266;  and  see  Coffin  v. 
Coffin,  Jac.  72. 

A  tenant  in  tail  after  possibility  of  issue  extinct,  although  unim- 
peachable of  waste  at  law  {Lewis  Botvles's  Case,  11  Rep.  79;  Wil- 
liams V.  Williams,  15  Ves.  428;  12  East,  209),  is  within  the  prin- 
ciple of  equitable  waste,  aud  will  be  restrained  from  committing 
malicious  or  extravagant  waste,  such  as  cutting  down  ornamental 
timber,  and  pulling  down  houses.  "In  a  Court  of  law,"  observes 
Sir  John  Leach,  "a  tenant  in  tail  after  possibility  of  issue  extinct, 
is,  in  effect,  a  tenant  for  life  without  impeachment  of  waste;  and 
Courts  of  equity  have,  in  the  question  of  equitable  waste,  con- 
founded him  with  other  tenants  for  life  without  impeachment  of 
waste,  and  havenot  entered  into  the  distinction  that  he  is  unimpeach- 
able of  waste  not  by  the  provision  of  the  grantor,  but  as  a  legal  in- 
cident to  his  estate:"  Attorney -General  v.  Duke  of  Marlborough,  3 
Madd.  538.  See,  also,  Abrahal  v.  Bubb,  2  Show.  69;  2  Freem.  52; 
2  Eq.  Ca.  A.b.  757;  2  Swanst.  172;  Anon.,  2  Freem.  278;  Cooke  v. 
Whalley,  1  Eq.  Ca.  Ab.  400. 

In  equitable  as  in  legal  waste,  if  one  act  of  waste  be 
[  *  868  ]  established,  the  Court  will  restain  equitable  *  waste  gen- 
erally: Coffin  v.  Coffin,  6  Madd.  17. 

There  does  not  appear  to  be  any  settled  form  of  inquiry  as  to 
what  is  ornamental  timber  applicable  to  all  cases,  for  the  question 
to  what  extent  ornamental  timber  may  be  cut,  must,  it  seems,  de- 
pend upon  the  circumstances  of  each  particular  case,  and  the  pro- 
per inquiry  to  be  directed  must  vary  accordingly.  For  instance,  in 
some  cases  a  wood  may  have  been  dedicated  by  the  absolute  owner 
for  the  purpose  of  ornameflt  and  shelter  only;  in  others  it  may 
have  been  so  dedicated,  subject  to  its  being  used  in  the  first  place 
for  the  purpose  of  repairs,  or  even  sale;  and  the  form  of  inquiry 
would  necessarily  differ  in  each  of  these  cases.  See  Ford  v.  Tynte, 
2  De  G.  Jo.  &  Sm.  127,  134,  and  the  form  of  inquiry  there  given 
and  the  observations  thereon;  see  also  Halliwell  v.  Phillips,  4  Jur. 
(N.  S.)  607;   Wombwell  v.  Belasyse,  6  Ves.  110,  n. 

The  orders  to  restrain  equitable  waste  by  the  destruction  of  tim- 
ber planted  for  shelter  or  ornament,  or  of  too  young  growth,  are 
generally  drawn  up  in  the  terms  used  in  Chamberlayne  v.  Dummer, 
viz.,  "that  an  injunction  be  awarded  to  restrain  the  defendant,  Har- 
riet Dummer,  her  servants,  workmen,  and  agents,  from  cutting 
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down  any  timber  and  other  trees  growing  on  the  estate  in  question, 
which  are  planted  or  grcwiDg  there  for  the  protection  or  shelter  of 
the  several  mansion  houses  belonging  to  the  said  estate,  or  for  the 
ornament  of  the  said  houses,  or  which  grow  in  lines,  walks,  vistas, 
on  other  grounds  thereunto  belonging;  and  that  the  injunction  do 
also  extend  to  restrain  the  said  defendant,  her  servants,  workmen, 
or  agents,  from  cutting  down  any  timber  or  other  trees,  except  at 
seasonable  times,  and  in  a  husband-like  manner;  and  also  from  cut- 
ting down  saplings  or  young  trees  not  tit  to  be  cut,  as  and  for  the 
purposes  of  timber,  until  the  hearing  of  this  cause,  or  further  order 
of  the  Court."— Keg.  Lib.  A.,  1781,  fol.  452. 

Where  there  has  been  a  trust  or  restriction  created  for  the  preserva- 
tion of  ornamental  timber,  the  Court  will  endeavor  to  enforce  it,  as 
it  is  not  like  a  trust  for  purposes  of  benevolence,  as  to  which  the 
objects  are  unlimited  and  no  standard  can  be  found:  Marker  v. 
Marker,  9  Hare,  1,  18,  20. 

Where,  moreover,  trustees  have  power  to  fell  timber  large  enough 
to  comprehend  ornamental  timber,  the  Court,  it  seems,  would  not 
allow  them  unnecessarily  to  execute  their  power,  to  fell  ornamental 
timber,  but  would  direct  them  to  leave  that  and  to  fell  the  timber 
which  was  not  ornamental:  The  Marquis  of  Doumshire  v.  Lady  San- 
dys, 6  Ves.  109. 

But  a  Court  of  equity  will  not  interfere  with  an  ordinary 
tenant  *  in  tail,  who  may,  at  his  pleasure,  cut  down  all  tim-  [  *  869  ] 
ber  for  whatever  purpose  planted,  or  pull  down  all  build- 
ings upon  his  estate.     See  the  observations  of  Sir  John  Leach,  V.- 
C,  in  Attorney  -  General  \.  Duke  of  Marlborough,  3  Madd.  532;  Sa- 
ville^s  Case,  cited  ante,  p.  13. 

Whether  an  infant  tenant  in  tail  can  commit  equitable  waste, 
does  not  appear  to  have  been  actually  determined.  It  would  seem, 
however,  that  he  has  just  as  much  power  to  do  so,  as  tenants  in  tail 
prohibited  by  statute  from  barring  the  entail.  He  has  clearly  as 
against  the  remainder- man,  the  same  right  to  open  mines  (Lyddal 
V.  Clavering,  Amb.  371,  cited  in  notis,  Blunt's  ed.),  and  fell 
timber  {Saville  v.  Saville,  1  Ves.  547,  cited),  as  a  tenant  in  tail 
of  full  age.  In  a  remarkable  case  an  infant  tenant  in  tail  in  pos- 
session, in  a  very  bad  state  of  health,  and  not  likely  to  live  to  full 
&g^»  ^y  liis  guardian  cut  down  a  great  quantity  of  timber  just  be- 
fore his  death,  to  a  very  great  value.  The  remainder-man  applied 
for  an  injunction,  but  could  not  prevail.  Saville's  Case,  Ca.  t.  Talb. 
16,  cited  ante  p.  13. 

It  would,  however,  be  the  duty  of  his  guardian  or  trustee  to  fell 
only  such  timber  as  was  tit  and  proper  to  be  felled  in  a  due  course 
of  management:  Hussey  v.  Hussey,  5  Madd,.  44.  See  as  to  powers 
given  to  trustees  of  infants,  ante,  pp.  857,  858. 

As  to  whether  the  produce  of  timber  felled  on  the  estate  of  an 
infant  is  realty  or  personalty,  see  note  to  Fletcher  v.  Ashbumer, 
post,  p.  1018. 
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It  seems  that  tenants  in  tail,  restrained  by  statute  from  barring 
their  issue,  or  those  in  remainder  with  reversion  to  the  Crown,  are 
not,  on  that  account,  within  the  principle  of  equitable  waste;  for, 
to  use  the  words  of  Sir  John  Leach,  V.-C,  "  They  have  all  the  legal 
rights  and  incidents  which  belong  to  an  estate  of  this  character,  ex- 
cept where  such  rights  and  incidents  are  specially  qualified  by  the 
provisions  of  the  statute,  and  there  being  no  qualification  with  re- 
spect to  the  right  of  cutting  timber,  they  are  as  much  the  legal 
owners  of  the  timber  as  if  they  were  tenants  in  fee  simple  .... 
No  instance  can  be  stated  in  which  a  Court  of  equity  has  ever  inter- 
fered against  such  a  tenant  in  tail,  upon  the  principle  of  equitable 
waste."  See  Attorney-  General  v.  Duke  of  Marlborough,  3  Mad(i. 
498,  536,  539.  However,  his  Honor  in  that  case  held,  on  demurrer, 
that  the  .Duke  of  Marlborough  for  the  time  being  is,  under  the  Act 
5  Anne,  c.  3,  bound  to  maintain  Blenheimhouse  for  the  future  resi- 
dence of  those  to  whom  the  succession  was  limited,  and  that  the 
Court  was  bound  to  interfere  to  prevent  the  destruction  of  the 
house,  and  of  the  ornamental  timber  about  it.  "  I  am  clearly  of 
opinion,"  said  his  Honor,  "that  the  Duke  of  Marlborough, 
[  *  870  ]  having  no  power  of  *  destruction  over  the  house,  has  no 
power  of  destruction  over  timber  which  is  essential  to 
the  shelter  or  ornament  of  the  house,  and  I  must  oven*ule  a  dem- 
urrer which  in  effect,  insists  upon  an  absolute  and  unqualified  right 
to  cut  all  timber." 

By  a  recent  Act,  the  legal  power  of  a  tenant  for  life  without  im- 
peachment of  waste  to  commit  equitable  waste  is  taken  away.  See 
the  Judicature  Act,  1875  (36  &  37  Vict.  c.  66,  sect.  25,  sub- sect.  3), 
which  enacts  that  "an  estate  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  description  known  as 
equitable  waste,  unless  an  intention  to  confer  such  right  shall  ex- 
pressly appear  by  the  instrument  creating  such  estate." 

With  regard  to  this  sub- section  it  has  been  well,  observed  by  a 
learned  author,  that  "  it  does  not  appear  why  estates  for  years  are 
not  within  it.  Such  cases,  however,  and  all  other  estates  not  ex- 
pressly within  it,  are,  if  dispunishable  at  law  but  not  in  equity, 
practically  brought  within  it,  by  sub-section  11,  for  it  is  then  a  con- 
flict or  variance  between  the  rules  of  equity  and  the  common  law." 
Trower's  Prevalence  of  Equity,  p.  22.  It  may  also  be  observed  that 
tenant  in  tail  after  possibility  of  issue  extinct  is  not  mentioned  in 
the  sub-section.    '  • 

Account  for  waste  how  far  incident  to  an  injunction.^ — One  im- 
portant objection  taken  in  Garth  v.  Cotton  was  this,  that,  although 
it  was  admitted  a  bill  might  have  been  maintained  by  the  trustees 
to  preserve  contingent  remainders,  to  stay  waste  before  it  was  com- 
mit'ed,  yet  it  did  not  follow  from  thence,  that  after  that  was  over,  a 
bill  might  be  brought  for  an  account;  and  it  was  argued,  that  the 
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jarisdictionof  the  Court  to  decree  an  account  of  the  value  of  the 
timber  was  on^  incident  to  the  jurisdiction  of  granting  an  injunc- 
tion. 

It  is,  however,  clear,  that,  in  cases  of  equitable  waste,  an  account 
will  be  granted  without  an  injunction.  See  Duke  of  Leeds  v.  Earl 
of  Amherst,  U  Sim.  357,  307;  *S.  C,  2  Ph.  117,  and  cases  there 
cited. 

Bat  in  a  recent  case,  where  ornamental  timber  had  been  actually 
felled,  and  the  reversioner  claimed  damages  in  an  administration 
suit  against  the  estate  of  the  tenant  for  life  in  respect  of  such  equit- 
able waste,  it  was  held  that  the  amount  of  damages  could  only  be 
measured  by  the  damage  done  to  the  inheritance,  and  under  the 
circumstances  no  damages  were  awarded:  Yelverton  v.  Bath,  10  L. 
B.  Eq.  465. 

Upon  the  whole,  we  may  conclude,  that  where  there  was  a  remedy 
at  law  for  waste  as  in  trover,  in  the  case  of  timber,  an  ac- 
count would  not  be  decreed  *  except  as  incident  to  an  in-  [*  871  ] 
junction.  (Jesus  College  v.  Bloome,  3  Atk.  262;  Smith  v. 
Cooke,  3  Atk.  381;  Pulteney  v.  Warren,  6  Ves.  89;  Grierson  v.  Eyre, 
9  Ves.  346;  Richards  v.  Noble,  3  Mer.  673;  sed  vide  Lee  v.  Alston. 
1  Bro.  C.  C.  194;  3  Bro.  C.  C.  37,  1  Ves.  Jun.  78;  and  see  Bagot  v. 
Bagot,  32  Beav.  509.)  But  in  the  case  of  waste  in  mines,  although 
there  might  be  a  remedy  at  law,  an  account  would  be  granted  inde- 
p  >ndent  of  an  injunction.  [Bishop  of  Winchester  v.  Knight,  1  P. 
Wms.  406;  Jesus  College  v.  Bloome,  Amb.  54;  Parrot  v.  Palmer,  3 
My.  &  K.  682,  and  cases  there  cited;  Powell  v.  Aiken,  4  K.  &  J. 
343:  Wright  \.  Pitt,  12  L.  E.  Eq.  408.)  Where,  ^however,  as  in 
Garth  v.  Coi.jn^  there  was  only  a  remedy  in  equity,  (and  see  Parrot 
V.  Palmer,  3  My.  &  K.  632)  and  in  cases  of  equitable  waste,  an  ac- 
count would  be  granted,  {Duke  of  Leeds  v.  Earl  of  Amherst,  14  Sim. 
357;  S.  C,  2  P.  L.  117,  and  cases  there  cited)  although  there  was 
no  injunction. 

There  was,  moreover,  this  distinction  between  what  a  plaintiff 
might  obtain  by  an  action  of  trover,  and  by  proceedings  in  equity. 
By  the  former  he  would  obtain  the  value  of  the  timber;  by  the  lat- 
ter he  must  take  the  account  as  it  lay,  unless  there  were  some  spe- 
cial case  to  vary  the  terms  of  it:   Lee  v.  Alston,  1  Ves.  jun.  82. 

Although  an  account  will  be  granted  against  a  tenant  for  life  with- 
out impeachment  of  waste  who  pulls  down  a  mansion-house  and 
sells  the  materials  (Duke  of  Leeds  v.  Earl  of  Amherst,  14  Sim.  357; 
*2  Ph.  117),  it  will,  it  seems,  be  refused  where  the  materials  of  the 
old  house  are  used  in  building  a  new  and  better  house  on  the  set- 
tled estates.  See  Morris  v.  Morris,  3  De  G.  &  Jo.  323;  S.  C,  as  af- 
firmed by  the  Lords  Justices,  6  W.  R.  427. 

Where  an  account  of  equitable  waste  committed  by  a  tenant  for 
life  was  directed  to  be  taken  against  his  executors,  which  it  was 
found  impossible  to  take  accurately,  and  the  Master  had  arbitrarily 
charged  the  executors,  his  report  was  supported  upon  the  general 
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principle  that  where  a  wrong  had  been  committed  the  wrong-doer 
must  suffer  from  the  impossibility  of  accurately  ascertaining  the 
amount  of  the  damage :  The  Duke  of  Leeds  v.  The  Earl  of  Amherst^ 
20  Beav.  239. 

As  to  waste  by  tenants  in  common.^ — As  each  tenant  in  common 
has  a  right  to  "enjoy  as  he  pleases,"  and  may,  moreover,  obtain  a 
decree  for  a  partition,  the  Court  will  not  in  general  grant  an  injunc- 
tion to  restrain  any  of  them  from  committing  either  ordinary  (Good- 
ivy  n  V.  Spray,  Dick.  667;  Arthur  v.  Lamb,  2  Dr.  &  Sm.  428)  or  equit- 
able (Hole  V.  Thomas,  7  Ves.  589;  Twort  v.  Twort,  16  Ves.  J  32) 
waste,  or  from  working  coal  mines  {Job  v.  Potion,  20  L. 
[  *872]  *K  Eq.  84),  but  it  will  interfere  between  them  to  prevent 
malicious  or  destructive  waste;  as,  for  instance,  "against 
cuttidg  saplings  and  any  timber  trees  or  underwood  at  unseasonable 
times:"  Hole  v.  Thomas,  7  Ves.  589,  590;  see  also  Clegg  v.  Clegg^  3 
Giff.  322,  336;  Martyn  v.  Knowllys,  8  T.  R.  145. 

Under  special  circumstances,  however,  the  Court  has  restrained  a 
tenant  in  common  from  committing  ordinary  waste.  Thus,  where 
the  parties  interested  were  only  equitable  tenants  in  common,  and 
the  tenant  in  common  who  was  committing  the  waste  not  only  was 
not  entitled  to  the  possession,  as  the  legal  estate  was  vested  in  a 
trustee,  but  was  also  insolvent  and  unable  to  pay  to  his  co-tenants 
their  shares  of  the  money  to  be  produced  by  the  sale.  Lord  Thnrlow, 
C,  granted  an  injunction  restraining  waste:  Smallmanv.  Onions,S 
Bro.  C.*C.  621.  So  where  one  of  two  tenants  in  common  was  in 
occupation  of  fhe  land  as  tenant  to  the  other,  Lord  Eldon,  C, 
granted  an  injunction  restraining  him  from  committing  waste, 
"stating  expressly  in  the  order  that  he  was  occupying  tenant  to  the 
plaintiff;  and  restraining  him  from  committing  any  waste  upon  the 
premises,  which  he  held  as  such  occupying  tenant:"  Ticort  v.  Twort, 
16  Ves.  128,  132;  see  also  Jacobs  v.  Seivard,  4  L.  R.  C.  P.  328. 

After  a  decree  has  been  made  in  a  suit  for  partition  the  Court  has 
jurisdiction  to  restrain  a  tenant  in  common  in  possession  not  only 
from  destroying  ( Wright  v.  Atkyns,  1  V.  &  B.  313),  but  also  from 
wasting  the  property.  lb.  But  the  Court  will  not  restrain  a  ten- 
ant in  common,  bound  by  no  express  contract  of  tenancy,  from  sel- 
ling hay  and  turnips  off  the  soil  after  a  decree  for  partition  {Bailey 
V.  Hobson,  5  L.  R.  Ch.  App.  180),  as  the  relation  of  landlord  and 
tenant  cannot  be  implied  by  mere  occupation  of  one  tenant  in  com- 
mon: M^Mahon  v.  Burchell,  2  Ph.  127;  Henderson  v.  Eason,  2  Ph. 
308;  Bailey  v.  Hobson,  5  L.  R.  Ch.  App.  180. 

To  whom  timber  severed  by  tempest  or  waste  belongs.] — As  a  gen- 
eral rule  where  by  act  of  God,  as  a  tempest,  or  by  act  of  man  as  by 
a  trespasser,  or  by  waste  of  tenants,  things  are  severed  from  the  in- 
heritance, while  a  tenant  for  life  impeachable  for  waste  is  in  posses- 
sion, whether  they  are  materials  of  a  house,  timber,  or  the  produce 
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of  mines,  they  will  become  at  once  the  property  of  the  owner  of  the 
lirst  estate  of  inheritance  in  esse,  whether  in  fee,  or  tail  ( Uvedall  v. 
Uvedall,  2  Rc^l.  Ab.  119),  even  although  there  may  be  an  inter- 
vening estate  of  freehold  in  a  tenant  for  life  without  impeachment 
of  waste:  Pigot  v.  Bullock^  1  Ves.  junv  484;  Gent\.  Harrison,  Johns. 
517,  524. 

The  result  is  the  same  where  *  the  severance  takes  place  [  *  873  ] 
by  the  act  of  the  tenant  for  life  impeachable  for  waste 
himself  without  collusion  with  the  owner  of  the  inheritance:  Hony- 
wood  V.  Hony  wood,  18  L.  R.  Eq.  311. 

Lord  Romilly,  however,  appears  to  have  been  of  opinion  that  in 
such  cases  the  produce  of  timber  should  be  laid  out  in  the  purchase 
of  stock,  and  the  interest  of  the  fund  paid  to  the  successive  tenants 
for  life:  15  Beav.  7;  Bateman  v.  Hotchkin,  31  Beav.  480.  And  in 
a  recent  case  he  treated  it  as  doubtful  whether  the  presumptive  owner 
of  the  inheritance  would  take  the  produce  of  the  waste  of  a  legal 
tenant  for  life  without  collusion  to  the  detriment  of  the  heir  apparent 
afterwards  coming  into  esse.  See  Bagot  v.  Bagoty  32  Beav.  523. 
There  Sir  John  Romilly,  M.  E.,  says,  "I  by  no  means  assent  to  the 
doctrine  supposed  to  be  laid  down  by  some  of  the  cases,  but  as  I  con- 
ceive erroneously  so  supposed,  that  if  an  estate  be  limited  to  several 
persons  for  life,  in  succession,  with  several  successive  estates  tail  to 
their  first  and  other  sons  in  succession,  and  the  first  tenant  for  life 
commits  waste  without  collusion  with  any  one,  the  money  arising 
from  the  sale  of  the  inheritance  wasted  would  belong  to  the  eldest 
son  of  the  last  tenant  for  life,  because  he  happened  to  be  the  only 
tenant  in  tail  then  in  existence,  and  that  he  could  thereby  deprive 
all  the  future  sons  of  the  prior  tenants  for  life,  who  should  be  after- 
wards born,  of  the  inheritance  settled  on  them.  If  the  prior  tenant 
for  life  could  do  this,  as  to  a  portion,  the  principle  would  equally 
apply  to  the  whole,  and  he  might,  provided  there  was  no  collusion 
with  the  tenant  in  tail  in  esse,  give  an  estate  or  a  valuable  part  of 
it  to  a  remote  descendant,  to  the  exclusion  of  many  children,  who, 
in  the  ordinary  coarse  of  nature,  would  afterwards  come  into  exis- 
tence. I  do  not  think  that  this  proposition  is  intended  to  be  laid 
down  in  any  of  the  cases  referred  to,  and  I  am  unwilling  to  do  any- 
thing which  might  lead  to  the  supposition  that  I  considered  this  to 
be  the  law." 

These  opinions  of  Lord  Romilly  are  entirely  opposed  to  the  law 
as  laid  down  by  Lord  Hardivicke  in  the  principal  case. 

A  tenant  for  life,  however,  is  entitled  to  have  the  benefit  arising 
from  the  sale  of  all  such  trees  thrown  down  by  the  wind  as  he  would 
be  entitled  to  cut  himself  :  Bateman  v.  Hotchkin,  31  Beav.  486  ; 
Bagot  V.  Bagot,  32  Beav.  509,  518. 

With  regard  to  a  windfall  of  larch  trees  (which  are  not  timber) 
the  Court  appears  to  dispose  of  the  proceeds  arising  from  the  sale 
thereof  in  such  a  manner  as  will  be  just  and  equitable  to  all  parties 
interested  in  a  settled  estate.     See  In  re  Harrison,  Harrison  v. 
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[*874]  Harrison,  *28  Ch.  R  220.  There  it  appeared  from  the 
Qvidence  that  the  trees  were  about  fifty  years  old,  and  if 
the  storms  had  not  occured,  in  about  fifteen  years  they  would  have 
had  to  be  cut  down,  and  the  land  cleared.  The  value  of  the  larch 
trees  blown  down  was  about  4500/.,  and  it  had  also^  become  neces- 
sary to  fell  trees  to  the  value  of  about  1500L,  and  the  greater  part 
of  the  plantations  required  replanting.  The  tenant  for  life  was 
under  fifty  years  of  age,  and  this  might  have  happened  before  the 
children's  interest  fell  in.  About  200/.,  had  been  the  average  in- 
come received  from  the  plantations  in  the  last  forty  years,  though 
sometimes  the  income  had  amounting  to  500/.  For  some  years  past 
it  had  been  250/.  It  was  held  by  the  Court  of  appeal,  reversing 
the  decision  of  Pearson,  J.,  (reported  W.  N.  Nov.  15,  1884,  p.  205) 
it  was,  however,  held  by  the  Court  of  Appeal  allowing  an  appeal 
that  having  regard  to  the  maxim  'quicquid  planatatur  solom  solo 
credit,'  the  principal  applicable  was,  that  if  a  tree  was  attached  to 
the  soil,  it  was  real  estate,  and  if  severed  personalty;  that  the  life 
and  manner  of  growth  of  any  particular  tree  was  no  test  of  its  at- 
tachment to  the  soil,  and  that  the  degree  of  attachment  or  sever- 
ance, was  a  question  of  fact  in  every  particular  case:  In  re  Ainslie, 
Swinburn  v.  Ainslie,  30  Ch.  D.  485,  that  the  most  equitable  order 
would  be,  that  the  income  arising  from  the  whole  of  the  planta- 
tions in  managemennt  and  from  the  investment  of  the  proceeds  of 
the  windfalls,  should  be  paid  to  Mrs.  Harrison  the  tenant  for  life, 
during  her  widowhood,  but  that  if  in  any  year  the  income  exceeded 
250/.,  the  surplus  should  be  retained  as  capital  by  the  trustees,  and 
that  if  it  fell  below  250/.  it  should  be  made  up  to  that  amount  out 
of  the  capital;  but  without  prejudice  to  the  power  of  the  trustees 
to  resort  to  the  fund  for  the  purpose  of  planting." 

In  another  case  two  questions  arose,  firstly,  whether  larch  trees 
blown  over  so  that  they  would  not  grow,^belonged  on  the  decease  of 
the  owner  in  fee  to  his  personal  representatives;  or  to  his  devisees 
and  secondly,  to  whom  such  larch  trees  belonged  as  though  injured 
might  continue  to  grow,  but  that  for  the  proper  cultivation  of  the 
plantations,  and  for  non-interference  with  access  to  the  pasturage, 
would-  require  removal.  Pearson,  J.,  refered  it  to  a  surveyor  as 
special  referee  to  report  to  the  Court  what  proportion  of  the  trees 
were  so  blown  down,  that  they  would  not  as  such  trees  ordinarily 
grow,  and  declared  that  such  trees  belonged  to  the  personal  estate, 
and  that  the  other  trees  belonged  to  the  tenant  for  life.  In  re 
Ainslie,  Sivinburn  v.  Ainslie,  W.  N.,  Nov.  15,  1884,  p.  205. 

By  analogy  to  the  decisions  in  cases  of  legal  waste,  if  a  tenant 
for  life,  miimpeachahle  for  waste  {Roll  v.  Lord  Somerville,  2  Eq.  Ca. 
Ab.  759;  Marquis  of  Ormond  v.  Kynnersley,  or  Butler  v.  Kynner- 
sley,  7  L.  J.  O.  S.  (Ch.)  150;  8  L.  J.  O.  S.  (Ch.)  67  ;  Wellesley  v. 
Wellesley,  6  ISim.  497;  Lushington  v.  Boldero,  15  Beav.  1)  or  his 
assignees  in  bankruptcy  {Lushington  v.  Boldero,  15  Beav.  1);  Duke 
of  Leeds  v.  Amherst,  2  Ph.  217,  should  fell  ornamental  timber, 
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*  the  proceeds  will  belong  to  the  person  having  the  first  [*  875  ] 
vested  estate  of  inheritance;  and  parties  having  intervening 
estates  for  life  have  no  right  to  an  account  of  the- timber  so  cat,  or  to 
have  such  proceeds  invested  upon  the  same  trusts  with  the  lands. 

In  Lushington  v.  Boldero,  13  Beav.  418,  however,  the  Court  re- 
fused to  allow  a  fund  arising  from  equitable  waste  to  be  paid  to  a 
son  of  a  tenant  for  life  in  remainder,  who,  subject  to  the  death  of 
the  first  tenant  for  life,  without  issue,  and  the  life  interest  of  his 
father,  was  entitled  to  the  inheritance  as  tenant  in  tail;  The 
grounds  for  this  decision  appear  to  have  been  that  the  point  in  the 
cause  could  not  be  decided  in  the  absence  of  any  of  the  parties  in- 
terested, and  as  it  could  not  be  said,  that  the  issue  of  the  first  tenant 
for  life  had  no  possible  interest  in  the  fund  during  the  life  of  the 
first  tenant  for  life,  the  case  was  not  ripe  for  decision. 

In  a  recent  case,  moreover,  there  is  a  dictum  of  Sir  G.  Jessel, 
M.  R.,  to  the  effect  that  where  ornamental  trees,  or  trees  which 
could  not  otherwise  bo  cut  down  by  a  tenant  for  life  unimpeacLable 
for  waste,  are  cut  down,  the  proceeds  ought  to  be  invested  so  as 
to  follow  the  uses  of  the  settlement,  that  is  to  say,  to  go  along  with 
the  estate  according  to  the  settlement.  See  Honyicood  v.  Honywood, 
18  L.  K  Eq.  811. 

Although  this  course  is  most  consistent  with  the  principles  of 
Equity,  it  is  presumed,  that  until  the  decision  of  Lord  Lyndhurst, 
in  the  Marquis  of  Ormond  v.  Kynnersley,  7  L.  J.  O.  S.  (Ch.)  15,  is 
overruled  by  a  Court  of  superior  jurisdiction,  it  must  be  considered 
to  be  law. 

An  equitable  tenant  for  life,  unimpeachable  for  waste,  is  entitled 
to  the  proceeds  of  ornamental  timber  cut  by  him,  where  the  timber 
80  cut  is  such  as  the  Court  would  itself  direct  to  be  cut  for  the 
preservation  and  improvement  of  the  remaining  ornamental  timber: 
Baker  v.  Sebright,  13  Ch.  D.  179. 

But  although  this  be  so,  it  does  not  follow  that  the  Court  will 
not,  at  the  instance  of  the  remainder- man,  grant  an  injunction  re- 
straining the  tenant  for  life  from  cutting  any  ornamental  timber 
which  it  has  become  necessary  and  proper  to  cut,  and  direct  that 
the  cutting  be  done  under  it  supervision.     lb. 

It  may  be  here  mentioned  that  although  it  may  be  right  to  cut 
ornamental  timber,  impeding  the  growth  of  that  which  is  more 
ornamental,  it  may  not  be  so  to  cut  timber  which  is  simply  decay- 
ing because  there  are  oaiis  and  other  trees  which  will  decay  for 
centuries  and  still  be  ornamental.     lb.  185. 

There  is,  however,  a  most  important  exception  to  the  general 
rule  where  timb^^r  has  been  cut  down  by  tenant  for  years, 
or  tenant  for  life  impeachable  for  *  waste,  in  collusion  [  *  876  ] 
with  the  first  owner  of  the  inheritance;  for  in  such  a  case 
equity,  as  in  the  principal  case,  has  interfered  and  has  prevented 
such  owner  of  the  inheritance  from  getting  any  benefit  by  ordering 
the  fund  arising  from  the  sale  of  the  timber  to  be  invested  so  as  to 
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follow  the  uses  of  the  settlement  of  the  land  from  which  the  timber 
was  severed,  or  if,  as  in  the  principal  case,  9  prior  owner  of  the  in- 
heritance subsequently  came  into  existence,  will  order  the  fund  to 
be  paid  to  him. 

Where,  moreover,  the  tenant  for  life  of  land  has  in  himself  the 
next  existent  estate  of  inheritance,  subject  to  intermediate  contin- 
gent remainders,  he  will  not  be  allowed  to  take  advantage  of  his 
own  wrong  in  cutting  down  timber,  but  the  Court  will  preserve  it 
for  the  benefit  of  the  contingent  remainder- men :  Williams  v,  Duke 
of  Bolton,  3  P.  Wms.  268,  cited  in  note  by  Mr.  Cox;  Poivlett  v. 
27^6  Duchess  of  Bolton,  3  Ves.  374;  Marquis  of  Ormond  v.  Kynners- 
ley,  7  L.  J.  (Ch.)  150,  154,  155;  Bagot  v.  Bagot,  32  Beav.  509; 
Seagram  v.  Knight,  2  L.  K.  Ch.  App.  628. 

[A  devisee  of  a  contingent  remainder  cannot  maintain  an  action 
for  damages  in  the  nature  of  waste:  Sager  Guardian  v.  'Golloway, 
3  Amerman  (Pa.),  500.] 

But  it  seems  the  Court  will  not  interfere  unless  it  is  satisfied  that 
the  defendant  in  his  character  of  owner  of  the  next  existent  inheri- 
tance, is  colluding  with  himself  in  his  character  of  tenant  for  life, 
in  such  a  manner,  as  if  there  had  been  two  distinct  persons,  the 
Court  would  have  interfered  upon  the  ground  of  fraud  and  collusion. 
See  Birch- Wolfe  v.  Wolfe,  9  L.  K.  Eq.  683,  691.  There  it  was 
shown  that  the  tenant  for  life,  who  was  also  owner  of  the  first 
vested  estate  of  inheritance,  had  laid  out  sums  in  permanent  im- 
provements on  the  estate  at  least  equal  to  the  value  of  the  amount 
realized  by  the  acts  of  waste,  which  were  themselves  of  a  trivial 
character.  The  bill  was  dismissed  by  James,  V.-C,  who  observed, 
"It  would,  in  my  judgment,  be  monstrous  to  say  that  a  tenant  in 
remainder,  allowing  a  tenant  for  life  to  cut  down  timber  in  con- 
sideration and  upon  condition  of  the  tenant  for  life  doing  these 
things  for  the  benefit  of  the  estate,  was  guilty  of  any  fraudulent 
collusion  which  would  induce  this  Court  to  extend  this  somewhat 
extraordinary  jurisdiction  to  him;  and  if  there  would  have  been  no 
ground  for  the  interference  of  this  Court  in  the  case  which  I  have 
supposed  of  tenant  for  life  and  in  remainder,  I  cannot  put  the  case 
higher  when  it  is  <the  same  individual  who  is  doing  the  same  thing 
in  his  double  character  with  regard  to  the  estate." 

And  where  the  executor  of  a  deceased  tenant  for  life,  who  was 
also  ultimate  remainder-man  in  fee,  admitted  having  received  the 
proceeds  of  certain  timber  cut,  by  his  testator,  he  was  allowed,  in 
the  account  to  be  taken  against  him,  to  take  credit  for  the 
[  *  877  ]  sums  laid  out  by  his  testator  in  permanent  *  improve- 
ments: Birch-Wolfe  v.  Birch,  9  L.  R.  Eq.  683. 

Produce  of  timber  ordered  by  the  Court  to  be  felled  how  dealt 
uHth.^ — Where  a  tenant  for  life  impeachable  for  waste,  is  in  posses 
sion,  the  Court  will  order  trees  in  a  state  of  decay,  or  the  standing 
of  which  is  injurious  to  others,  but  not  such  as  are  merely  ripe,  un- 
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less  they  were  injuring  the  growth  of  other  timber  (Seagram  ^f. 
Knight,  2  L.  E.  Ch.  App.  628;  3  L.  R.  Eq.  398;  Hussey  v.  Hussey, 
5  Madd.  44;  Bewick  v.  Whitfield,  3  P.  Wms.  267;  but  see  Ferrand 
V.  Wilson,  4  Hare,  344),  to  be  felled,  upon  the  ground,  that  the  in- 
terest of  the  succession  requires  it,  and  will  direct  the  interest  of 
the  proceeds  to  be  paid  to  the  tenant  for  life,  though  impeachable 
for  waste  (see  Tooker  v.  Annesley,  5  Sim.  235,  and  cases  tbere  cited; 
Tollemache  v.  Tollemache,  1  Hare,  456;  Ferrand  v.  Wilson,  4  Hare, 
381;  Honywood  v.  Honywood,  18  L.  R.  Eq.  311):  a  dowress  being 
entitled  to  one-third  of  the  income  {Bishop  v.  Bishop,  5  Jur.  931; 
10  L.  J.  N.  S.  Ch.  302;  Dickin  y.  Hamer,  1  Drew.  «&  Sm.  284,  in 
which  case  the  right  of  a  dowress  in  mines  opened  after  her  hus- 
band's death  was  discussed  but  not  determined);  and  the  capital  to 
be  transferred  to  the  first  owner  of  the  inheritance,  or  the  first  owner 
for  life,  without  impeachment  of  waste  {Waldo  v.  Waldo,  12  Sim. 
107;  Phillips  v.  Barlow,  14  Sim.  263);  and  as  the  timber-money 
will  be  considered  as  realty,  on  the  death  of  a  tenant  in  fee  first 
owner  of  the  inheritance,  if  he  has  done  nothing  to  convert  it  into 
personalty,  his  heir  will  be  entitled  to  it  in  preference  to  his  per- 
sonal representatives:  Field  v.  Brown,  27  Beav.  90. 

The  rule  is  the  same  where  a  trustee  has  felled  timber  and  the 
Court  has  adopted  his  act:  Waldo  v.  Waldo,  12  Sim.  107,  112; 
Gent  V.  Harrison,  Johns.  517,  523;  Earl  Coivley  v.  Wellesley,  1  L. 
R.  Eq.  656;  35  Beav.  635;  Seagram  v.  Knight,  2  L.  R.  Ch.  App.  630. 

So  also  it  seems  where  timber  has  been  felled  by  an  equitable 
tenant  for  life  impeachable  for  waste,  and  (he  proceeds  have  been 
paid  into  Court:  Lowndes  v.  Norton,  6  Ch.  D.  139. 

Under  the  35th  sect,  of  the  Settled  Laud  Act,  1882  (45  &  46  Vict 
c.  38),  "where  a  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for 
cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court,  may  cut  and  sell  that 
timber  or  any  part  thereof:  subs.  1. 

''Three-fourths  part  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  thereof  shall  go  as  rents  and  profits;"  subs.  2. 

*  Before  this  Act  it  was  necessary  for  a  tenant  for  life  [  *  878  ] 
impeachable  for  waste  to  commence  an  action  in  order  to 
have  ripe  timber  felled  under  the  direction  of  the  Court.  The 
course,  as  will  have  been  observed,  was  to  invest  the  whole  proceeds, 
and  give  him  no  part  of  the  capital,  but  only  the  income.  See 
Settled  Land  Act  by  Wolstenholme  «fe  Turner,  p.  52,  2nd  ed. 

But  the  produce  of  the  sale  of  underwood-timber  cut  periodically, 
and  gravel  where  the  pits  had  been  worked  before,  ought  to  be  paid 
by  the  trustees  to  the  tenant  for  life,  though  impeachable  for  waste, 
as  part  of  the  income  of  the  estate:  Earl  Cowley  v.  Wellesley,  1  L. 
R.  Eq.  656.  As  to  turf,  see  Harris  v.  Evans,  26  L.  T.  Rep.  (N.  S.), 
827;  20  W.  R.  (V.  C.  B.),  999. 
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It  was  laid  down  by  Chelmsford,  L.  C,  that  the  Court  will  never 
adopt  the  act  of  a  tenant  for  life  impeachable  for  waste,  who  has 
taken  upon  himself  to  cut  and  sell  timber  without  authority,  for  he 
does  this  at  his  peril,  and  he  can  never  be  permitted  to  derive  any 
advantage  from  his  own  wrongful  act:  Seagram  v.  Knight,  2  L.  R. 
Ch.  App.  632;   Williams  v.  Duke  of  Bolton,  3  P.  Wms.  268  n. 

In  a  recent  case,  however,  where  an  equitable  tenant  for  life  im- 
peachable for  waste  had  cut  down  timber,  but  in  the  opinion  of  the 
Court  "not  otherwise  than  in  due  course  of  management,"  the  pro- 
ceeds of  the  timber  were  ordered  to  be  paid  into  Court,  and  the  in- 
terest to  be  paid  to  the  tenant  for  life,  during  her  life:  Lowndes  v. 
Norton,  6  Ch.  D.  139. 

If  the  Court  were  to  order  ornamental  timber  to  be  cut,  as  for 
instance,  if  in  consequence  of  its  proximity  to  a  house,  it  causes  it 
to  be  unhealthy,  it  is  presumed  that  by  analogy  to  the  cases  where 
ordinary  timber  is  felled  by  the  order  of  the  Court,  the  Court  would 
direct  the  interest  to  be  paid  to  each  tenant  for  life  in  succession, 
and  the  capital  to  the  first  owner  of  the  inheritance,  or  the  first 
tenant  for  life  without  impeachment  of  waste.  See  Lord  Lovat  v. 
The  Duchess  of  Leeds,  2  Drew.  &  Sm.  75. 

The  Court  of  Chancery  has  also,  under  the  Leases  and  Sales  of 
Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18,  repealing  19  &  20 
Vict.  c.  120,  and  its  amending  Acts,  21  &  22  Vict.  c.  77;  27  &  28 
Vict.  c.  45;  37  &  38  Vict.  c.  33;  39  &  40  Vict.  c.  30),  power  amongst 
other  things,  to  authorise  a  sale  of  any  timber  {not  being  ornamental 
timber)  growing  on  any  settled  estates  (s.  16),  and  all  monies  to  be 
received  on  any  sale  effected  under  the  authority  of  the  Act,  is  to  be 
paid  and  applied  in  manner  therein  mentioned.     Ss.  34,  35,  36. 

Remedy  for  waste  when  and  how  barred.'] — Where  a  tenant  for  life 
impeachable  for  waste  fells  timber,  the  act  being  tortious, 
[  *  879  ]  the  *  remainder-man  having  the  inheritance  might  either 
have  brought  an  action  of  trover  for  the  trees,  which  be- 
came his  property  from  the  moment  they  were  felled,  or  an  action 
for  money  had  and  received  for  the  produce  of  the  sale,  or  he  might 
have  instituted  a  suit  in  equity  for  an  injunction  and  an  account. 
The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  would,  however, 
if  the  owner  of  the  inheritance  were  not  under  disabilities,  begin  to 
run  from  the  time  when  the  timber  was  felled,  and  after  the  expira- 
tion of  six  years  his  remedy  would  be  barred:  Seagram  v.  Knight^ 
2  L.  R.  Ch.  App.  628;  Higginbotham  v.  Hawkins,  7  L.  R.  Ch.  App. 
676. 

If,  however,  the  owner  of  the  inheritance  were  an  infant,  time 
would  only  begin  to  run  from  the  day  he  attained  twenty-one  years 
of  age  {Seagram  v.  Knight,  2  L.  R.  Ch.  App.  628,  632),  and  if  the 
tenant  for  life  who  had  committed  waste  became  his  administrator 
the  running  of  the  statute  would  be  suspended  during  the  adminis- 
tration: Segram  v.  Knight,  2  L.  R.  Ch.  App.  628,  632. 
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A  claim  in  equity  by  a  subsequent  tenant  for  life  against  the 
estate  of  a  deceased  tenant  for  life  who  was  also  owner  of  the  first 
vested  estate  of  inheritance,  for  acts  of  waste  committed  by  him 
when  tenant  for  life,  only  arises  at  his  death,  because  there  was 
nobody  before  that  time  entitled  to  bring  an  action  in  respect  of 
the  wrong;  but  the  claim  will  be  barred  by  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27),  if  not  made  within  six  years  from  that 
date:  Birch- Wolf ey.  Birch,  9  L.  R.  Eq.  683. 

It  has  been  held  that  where  equitaitle  waste  had  been  committed 
by  a  tenant  for  life,  time  did  not  begin  to  run  against  the  tenant  in 
tail  in  remainder  until  he  came  into  possession  upon  the  death  of 
the  tenant  for  life,  when  the  statutory  rule  which  gives  to  him 
twenty  years  from  the  time  when  his  title  accrues  in  possession  for 
bringing  an  action  or  suit  for  the  property,  was  applicable  to  a 
claim  for  compensation  for  equitable  waste  as  well  as  to  a  claim  to 
the  land  itself.  See  Duke  of  Leeds  v.  Earl  of  Amherst,  2  Ph.  117; 
there  the  plaintiff's  father,  while  in  possession  of  the  family  estates 
as  tenant  for  life,  in  the  year  1808  pulled  down  an  ancient  family 
mansion  and  cut  a  quantity  of  ornamental  timber  in  the  park.  In 
1838  the  Duke  died.  Shortly  afterwards  a  bill  was  filed  by  the 
plaintiff  against  the  trustees  and  the  parties  beneficially  interested 
under  the  late  Duke's  will.  Lord  Cottenham,  C,  affirming  the  de- 
cision of  Sir  L.  Shadwell,  V.-C,  decreed  an  account  of  equitable 
waste  against  the  estate  of  the  tenant  for  life,  although  thirty-eight 
years  had  elapsed  since  the  waste  was  committed,  inasmuch  as  the 
title  of  the  remainder-man  had  accrued  within  twenty 
years  before  *the  filing  of  the  bill.  "The  second,  third,  [  *  880  ] 
fourth,  and  fifth  sections  of  the  Statute  of  Limitations  (3 
&  4  Will.  4,  c.  27),"  said  his  Lordship,  "all  apply  more  or  less  to 
the  subject,  and  they  all  give  to  the  tenant  in  tail  his  remedy  from 
the  time  at  which  his  estate  vests  in  possession.  Indeed,  whether 
this  case  be  considered  as  within  the  statute,  or  whether  it  is  to  be 
governed  by  the  rule,  that  equity  follows  the  law,  it  would  be  strange, 
if  where  an  act  of  forfeiture  has  been  committed  by  tenant  for  life, 
the  tenant  in  tail  is  not  bound  to  enter  for  the  forfeiture,  but  may 
have  twenty  years  from  the  time  when  his  own  estate  vests  in  pos- 
session, and  yet  the  moment  you  convert  a  legal  right  into  an  equit- 
able right,  that  is  to  say,  the  moment  you  divert  part  of  the  efetate 
from  its  proper  purpose  by  an  act  of  equitable  waste,  the  tenant  in 
tail  should  be  barred  by  the  lapse  of  ticenty  years  from  the  time 
when  the  waste  was  committed.  If  equity  is  to  follow  the  law,  this 
Court  is  bound  to  adopt  the  rule  which  the  statute  has  laid  down, 
and  to  allow  the  same  time  for  making  a  claim  of  this  kind,  which 
the  statute  gives,  for  making  a  claim  to  the  land  itself."  But  see 
Morris  v.  Morris,  4  Jur.  N.  S.  964. 

In  a  case  where  a  tenant  for  life  in  remainder  filed  a  bill  against 
the  representatives  of  a  prior  tenant  of  life  who  had  been  dead 
nearly  twenty  years,   seeking  an  account  for  timber  improperly 
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felled  by  him,  Lord  Romilly  dismissed  the  bill  with  costs  on  ac- 
count of  the  delay:  Harcourt  v.  White,  28  Beav.  803.  It  is  clear, 
howe\er,  according  to  the  authorities  before  noticed,  that  the  claim 
of  the  plaintiff  ought  to  have  been  considered  as  barred  in  six  years 
from  the  death  of  the  prior  tenant  for  life. 

The  time  of  twenty  years  would  now,  it  seems,  under  The  Real 
Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57)  be  reduced  to 
twelve  years. 

It  seems,  however,  that  where  a  tenant  for  life  impeachable  for 
waste  fells  timber  without  authority,  and  invests  the  produce  of 
the  timber,  and  treats  it  as  a  trust  fund,  in  which  case  a  trust  would 
arise,  then  he  would  have  constituted  himself  a  trustee  for  the  per- 
sons entitled  to  the  estate,  and  no  time  will  be  a  bar  to  the  right  of 
recovery  against  him:  Seagram y.  Knight,  3  L.  R.  Eq.  398;  2  L.  R. 
Ch.  App.  628. 

After  long  delay  in  taking  proceedings  against  a  tenant  for  life  for 
the  waste,  the  Court  will  endeavour  to  deal  liberally  towards  him: 
Bagot  V.  Bagot,  32  Beav.  509. 

As  to  acquiescence  in  waste,  and  the  release  or  abandonment  of 
a  right  in  respect  thereof,  see  Duke  of  Leeds  v.  Amherst,  2  Ph.  117, 
123,  124,  125;  Gresley  v.  Mousley,  10  W.  R.  (L.  J.),  222;  3  De  G. 
F.  &  J.  433. 

[Doctrine  of  Equitable  Waste  Restated. — Waste  is  substantial 
damage  to  the  reversion,  done  by  one  having  an  estate  of  freehold 
or  for  years,  during  the  continuance  of  the  estate.     Adams  Eq.  208. 

Everything  is  waste  which  occasions  a  permanent  injury  to  the 
inheritance. 

The  situation  of  this  country  requires  an  application  of  the  rule 
different  from  that  which  might  be  proper  in  England. 

The  principle  acts  of  waste  are  removing  articles  affixed  to  the 
freehold,  cutting  timber,  converting  arable  land  into  pasture  or 
vica  versa  and  opening  new  mines.  The  essential  character  of 
waste  is,  that  the  person  who  commits  it  is  in  rightful  possession. 

In  addition  to  the  waste  as  recognized  by  the  law  Courts,  there 
is  also  a  kind  of  waste  which  equity  takes  cognizance  of,  namely 
equitable  waste,  which  arises  where  the  owner  of  a  particular  estate, 
made  impeachable  for  waste  at  law,  is  committing  waste  in  a  man- 
ner not  contemplated  by  the  donor. 

The  principle  upon  which  the  court  interferes  with  a  tenant  for 
life,  in  respect  to  equitable  waste  is  that  he  is  using  his  powers  un- 
fairly, i.  e.  making  an  unconscientious  use  of  his  powers.  Thus  if 
the  tenant  for  life  wantonly  destroys  trees  planted  or  left  standing 
around  a  house  for  ornament,  such  destruction  equity  regards  as 
waste,  even  if  the  life  estate  was  made  without  impeachment  for 
waste.  So  the  cutting  of  young  saplings,  not  fit  for  the  purposes 
of  timber,  falls  under  this  head. 

The  opening  and  working  of  new  mines  and  quarries  by  a  tenant 
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for  life  impeachable  for  waste,  has  often  been  considered,  and  the 
rule  generally  appears  to  be  that  when  a  mine  or  quarry  has  been 
open  for  a  restricted  or  definite  purpose,  it  does  not  give  the  right 
to  work  it  for  commercial  profit,  but  when  it  is  once  opened  the  sink- 
ing of  a  new  pit  or  shaft  in  the  same  vein,  or  the  breaking  ground 
in  a  new  place  in  the  same  rock  is  not  necessarily  the  opening  of  a 
new  mine  or  quarry. 

Both  the  common  law  and  the  statutory  remedies  were  not  efficient 
in  preventing  waste  and  the  plaintifip  could  never  be  adequately  re- 
dressed, but  equity  has  interposed  a  remedy,  or  rather  a  prevent- 
ative by  a  writ  of  injunction  which  restrains  the  defendant  from 
committing  waste.] 


*  LESTER  [or  LYSTER]  v.  FOXCROFT  AND    [*881] 

OTHERS. 


April  1th,  1701. 

[reported  colles's  p.  0.  108.] 

[S.  C.  cited  2  Vern.  456,  nom.  Foxcroft  v.  Lister;  Gilh.  Rep.  4;  Prec. 
Ch.  519,  526,  nom.  Leicester  v.  Foxcroft] 

Part  Performance  of  a  Parol  Contract  respecting  Land. — Specific 
performance  of  a  parol  agreement  to  grant  a  lease  decreed,  not- 
tvithstanding  the  Statute  of  Frauds,  after  acts  of  part -perform- 
ance on  the  part  of  the  lessee  by  pulling  down  an  old  house,  and 
building  new  houses  according  to  the  terms  of  the  agreement 

The  appellant  stated,  that  Isaac  Foxcroft  was  seised  in  fee  of  a  part 
of  an  ancient  messuage  called  Wildhouse,  in  the  parish  of  St. 
Giles's-in-the-Fields,  in  the  county  of  Middlesex,  and  possessed  of 
other  part  thereof  for  a  long  term  of  years,  and  agreed  wi  th  sev- 
eral builders  to  pull  down  parts  thereof,  and  build  new  houses  there- 
on; and  about  25th  March,  1695,  proposed  to  make  such  agreement 
for  part  of  the  said  house  with  appellant,  and  promised  to  assist 
him  with  money  without  interest,  in  case  he  should  want  it  to 
finish  the  building;  and  it  was  particularly  agreed  between  them, 
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that  apellant  should  at  his  own  cost  pull  doivn  a  certain  part  of  the 
messuage,  and  build  thereon  fourteen  or  more  good  messuages ;  and 
that  F oxer  oft  should,  in  consideration  thereof,  lease  the  said  part  to 
appellant,  from  Michaelmas,  1695,  for  ninety -nine  years,  at  a  pep- 
per corn  for  the  first  year,  and  150Z.  yearly  rent  for  the  last  ninety- 
eight  years. 

At  the  time  of  making  such  agreement,  there  was  no  memoran- 
dum or  note  thereof  in  writing;  hut  in  performance  of  the  agree- 
ment appellant  entered  into  that  part  of  the  messuage,  and  at  his 
own  cost  pulled  down  the  same,  and  built  several  new 
[  *  882  ]  houses  thereon  (the  whole  fourteen  *  being  almost  finish- 
ed), and  therein  disbursed  several  thousand  pounds — about 
2000Z.  his  own  money^and  several  sums  borrowed  from  Foxcroft 
upon  his  own  securities,  yet  unsatisfied,  and  was  all  along  in  pos- 
session, and  acted  as  sole  proprietor  and  owner,  and  was  acknow- 
ledged as  such  by  Foxcroft,  who  frequently  declared  that  he  had 
only  a  ground  rent,  and  that  appellant  was  the  landlord;  and  as 
any  of  the  new  houses  were  finished,  appellant  demised  the  same 
in  his  own  name,  received  the  rents,  and  Foxcroft  never  received 
nor  claimed  any  part  thereof. 

About  August,  1698,  Foxcroft  (being  then  ill  of  the  sickness 
whereof  he  died)  made 'his  will,  and  his  daughter,  Elizabeth  Fox- 
croft, sole  executrix;  and  devised  to  his  second  son,  Isaac  Foxcroft, 
his  heirs  and  executors,  all  his  estate  in  the  said  ancient  messuage 
called  Wildhouse;  and  if  he  died  under  twenty-one,  to  his  eldest 
son  Henry  Foxcroft,  his  daughter  Elizabeth,  and  Benjamin  Which- 
cott,  and  appointed  Francis  Nicholson  guardian  of  his  son  Isaac, 
with  power  to  let  and  set  for  such  time  during  his  minority.  And 
immediately  after  making  the  said  will,  he  delivered  it  to  ap- 
pellant's wife,  to  let  the  appellant  see  there  was  nothing  therein  in- 
consistent  with  his  said  agreement;  and  ordered  her  to  get  a  lease 
prepared  speedily  according  to  the  agreement;  and  delivered  to  her 
two  building  leases  executed  by  him,  in  pursuance  of  like  agree- 
ments with  others,  as  precedents  to  have  appellant's  lease  drawn 
by;  and  appellant  accordingly  caused  the  leases  to  be  prepared, 
bearing  date  about  the  time  of  the  said  agreement,  and  brought 
two  parts  thereof  to  Foxcroft  to  be  executed,  who  caused  both  of 
them  to  be  read  to  him,  and  approved  of  the  same;  but  observed 
that  there  was  a  mistake  in  one  part  thereof  in  his  name,  John  be- 
ing put  for  Isaac,  and  disliked  that  the  sealing  and  delivery  was  not 
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endorsed  on  the  back  thereof;  and  thereupon  ordered  appellant  to 

get  the  mistake  amended,  and  the  endorsement  made  by  the  same 

hand  that  engrossed  the  deeds,  and  then  to  bring  them   again,  and 

he  would  execute,  them;  and  often  expressed  his  dissatis- 

*  faction  that  they  were  not  brought  back  for  execution  as  [  *  883  ] 

soon  as  he  expected,  and  was  under  great  uneasiness  of 

mind  lest  he  should  die  before  it  was  done. 

And  appellant,  a  few  days  before  the  death  of  Foxcroft,  brought 
the  deeds,  so  amended,  to  his  house,  to  have  them  so  executed  as  he 
had  directed,  but  respondent  refused  to  let  appellant  see  or  speak 
with  Foxcroft,  and  used  several  indirect  and  unfair  methods  to  pre- 
vent him  from  executing  the  said  leases,  by  means  whereof  he  died 
without  executing  them;  and  since  his  death,  respondents  refused 
to  execute  leases,  according  to  the  agreement,  whereon  appellant,  in 
Hilary  Term,  1G98,  exhibited  his  bill  in  Chancery  for  a  specific  exe- 
cution of  the  agreement,  and  the  cause  being  heard,  0th  March, 
1700,  the  Lord  Keeper  (a)  declared  that  there  was  no  sufficient 
proof  of  the  said  agreement,  and  ordered  appellant's  bill  to  stand 
dismissed  without  any  relief  ;  ivhich  decree  appellant  insisted  ought 
to  be  reversedy  for  that  the  agreement  was  sufficiently  proved ;  and 
though  not  originally  reduced  into  ivriting,  occasioned  by  the  entire 
confidence  the  parties  had  in  each  other^  yet  the  same  having  been, 
at  appellanfs  great  expense,  so  far  executed  on  his  part,  there  ought 
to  be  a  reciprocal  peiformance  of  it  on  the  other  part;  and  the 
rather  so,  as  the  terms  of  the  agreement  were  reduced  to  a  certainty 
by  the  lease  prepared  by  direction  of  the  lessor,  and  the  execution 
thereof  prevented  by  the  unfair  practices  of  the  respondents,  or 
some  of  them. 

The  respondents,  in  affirmance  of  the  decree  (6),  alleged,  that 
Isaac  Foxcroft  made  his  will,  dated  30th  August,  1698,  of  the  im- 
port stated  by  appellant,  aad  died 45th  September  following;  and, 
in  Hilary  Term  then  next^  appellant  filed  his  bill  against  respondents 
for  a  specific  execution  of  a  parol  agreement  expended;  and  that 
respondents  had  answered,  that  they  knew  not  that  appellant  was 
any  ways  concerned  in  pulling  down  and  rebuilding  the  premises, 
otherwise  than  as  agent  or  servant  for  the  testator,  at  whose 
proper  cbarge  and  expense  they  insisted  the  work  was  done;  and 
denied  that  any  such  agreement  for  a  lease  was  ever  made' by  the 


(a)  Sir  Nathan  Wright. 

ip)  J.  Jekyll,  Heu.  Foley,  counsel  for  the  appellant. 
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[  *884]  testator  to  the  appellant;  *  and  showed  that  the  appellant 
was  greatly  indebted  to  the  testator  before  any  building 
began,  and  that  the  testator  had  no  other  way  to  obtain  his  debt  but 
by  employing  him  in  work;  and  that  the  testator,  though  of  perfect 
understanding,  had  not  taken  any  notice  of  such  supposed  agree- 
ment in  his  will;  and  that  the  appellant  had  not  required  a  per- 
formance thereof,  for  near  three  years  and  a  half  after,  nor  until  so 
near  an  approach  of  the  testator's  death;  and  showed,  further,  that 
three  of  the  appellant's  witnesses  were  considerable  legatees  in  the 
testator's  will,  and  that  their  evidence  tended  to  enlarge  the  per-' 
sonal  estate  for  their  own  benefit;  and,  finally,  insisted,  that  noth- 
ing of  such  pretented  agreement  being  in  writing,  and  signed  by 
either  of  the  parties,  the  Statute  made  for  preventing  frauds  and 
perjuries  (29  Car.  2,  c.  3),  was  a  full  bar  to  the  appellant's  Dre- 
tences. 

Die  LunoBf  7°  AprilliSy  1701 — John  Clapkam,  counsel  for  re- 
spondents.— Upon  hearing  counsel  on  this  appeal,  it  was  ordered 
and  adjudged  by  the  Lords,  that  the  decretal  order  of  dismission 
complained  of  should  be  reversed,  and  that  the  respondent,  Isaac 
Foxcroft,  or  such  other  of  the  respondents  to  whom  the  estate  in 
question  should  come,  by  virtue  of  his  father's  will,  should,  when 
he  or  they  should  be  of  age,  execute  to  the  appellant  Lyster,  his 
executor,  &c.,  such  a  lease  of  the  premises  in  question,  as  was  pre- 
pared and  approved  of  by  the  said  Isaac  Foxcroft,  the  father,  be- 
fore his  death,  and  that  the  appellant  and  his  assigns  should,  in  the 
meantime,  hold  and  enjoy  the  same,  under  the  covenants  and  agree- 
ments in  the  said  intended  lease  contained,  discharged  of  all  in- 
cumbrances done  by  said  Isaac  Foxcroft,  or  any  claiming  under 
him. — Lords'  Journ.  vol.  xvi.,  p.  644. 


"The  Statute  of  Frauds  (29  Car.  2,  c.  3),"  observes  Lord  Redes- 
dale,  "says,  that  no  action  or  suit  shall  be  maintained  on  an  agree- 
ment relating  to  lands,  which  is  not  in  writing,  signed  by  the  party 

to  be  charged  with  it;  and  yet  the  Court  is  in  the  daily 
[*885]  habit   *of  relieving,  where  the  party  seeking  relief  has 

been  put  into  a  situation  which  makes  it  against  con- 
sicence  in  the  other  party  to  insist  on  the  want  of  writing  so  signed, 
as  a  bar  to  his  relief.  The  first  case  (apparently)  of  this  kind  was 
Foxcraft  v.  Lyster^  cited  2  Vern.  456,  and  reported  in  Colles's  Pari. 
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Cas.  108.  Thai  case  was  decided  on  a  principle  acted  upon  in 
courts  of  law,  though  not  applicable  by  the  modes  of  proceeding  in 
a  court  of  law  to  the  particular  case.  It  was  against  conscience  to 
suffer  the  party  who  had  entered  and  expended  his  money  on  the 
faith  of  a  parol  agreement  to  be  treated  as  a  trespasser,  and  the 
other  party  to  enjoy  the  advantage  of  the  money  he  had  laid  out. 
At  law,  fraud  destroys  rights.  If  I  mix  my  corn  with  another's,  he 
takes  all;  but,  if  I  induce  another  to  mix  his  corn  with  mine,  lean- 
not  then  insist  on  having  the  whole.  The  law  in  that  case  does  not 
give  me  his  corn.  The  case  of  Foxcraft  v.  Lystei\  therefore,  I  conceive, 
was  decided  on  clear  principle;  though,  whether  the  cases  founded 
on  that  case  have  been  all  so  well  considered,  I  will  not  take  upon 
me  to  say.  But  it  appears  from  these  cases,  that  courts  of  equity 
have  decided  on  equitable  grounds,  in  contradiction  to  the  positive 
enactment  of  the  Statute  of  Fraudfe,  though  their  proceedings  are 
in  words  included  in  it:"  Bond  v.  Hopkins,  1  S.  &  L.  433.  See 
also  Clinan  v.  Cooke,  1  S.  &  L.  41 ;  Duke  of  Leeds  v.  The  Earl  of 
Amherst,  20  Beav.  239;  Dillwyn  v.  Lhvellyn,  10  W.  R.  (L.  C.)  742. 
In  order  that  an  agreement  may  be  taken  out  of  the  Statute  of 
Frauds  by  acts  of  part  performance,  there  must  be  a  valuable  con- 
sideration on  the  part  of  the  person  seeking  to  enforce  it:  In  re 
Hudson,  Creed  v.  Henderson,  W.  N.,  May  9,  1885,  p.  100  The 
doctrine  of  part  performance  applies  only  to  interests  in  land  (ib.). 
Hence  where  a  person  promised  to  coQtribute  a  gross  sum  to  a 
charity  payable  by  instalments,  the  mere  payment  of  some  of  the 
instalments,  will  not  enable  the  committee  of  the  charity  to  recover 
the  remaining  instalments ?     Ib. 

The  principle  on  which  the  Court  proceeds  in  these  cases  is  this, 
that  even  an  Act  of  Parliament  shall  not  be  used  as  an  instrument 
of  fraud;  and  if  in  the  machinery  of  perpetrating  a  fraud  an  Act  of 
Parliament  intervenes,  the  Court  of  equity,  it  is  true,  does  not  set 
aside  the  Act  of  Parliament,  but  it  fastens  on  the  individual  who 
gets  a  title  under  that  Act,  and  imposes  upon  him  a  personal  obliga- 
tion, because  he  applies  the  Act  as  an  instrument  for  accomplishing 
a  fraud:  Per  Lord  Westbury,  4  L.  R.  Ho.  ho.  97.  See,  also,  Haigh 
V.  Kaye,  7  L.  R.  Ch.  App.  469;  but  see  the  remarks  of  Cotton,  L.  J., 
in  Hunt  v.  Wimbledon  Local  Board,  4  C.  P.  D.  61. 

[The  doctrine  of  part  performance  is  recognized  in  most  of  the 
states  of  the  Union:  Miller  v.  Ball,  64  N.  Y.  286;  Hardesty  v.  Rich- 
ardson, 44  Md.  617;  Ottenhouse  v.  Burleson,  11  Texas,  87;  Camp- 
bell u  Freeman,  20  W.  Va.  398;  Gibbeny  v.  Burmasster,  3  P.  F. 
Smith,  332;  McCue  v.  Johnson,  1  Casev,  306;  Pleasantont\  Raugh- 
ley,  3  Del.  Ch.  124;  Arguella  v.  Edinger,  10  Cal.  150;  Galbraith -y. 
Galbraith,  5  Kansas,  402;  Printuh  v.  Mitchell,  17  Ga.  558.] 

It  becomes  important  then  to  consider  what  acts  on  the  part  of 
one  party  are  of  such  a  nature  as  to  take  a  parol  agreement  out  of 
the  Statute  of  Frauds,  so  as  to  render  it  inequitable  and  unjust  that 
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another  party  should  take  advantage  of  that  Statute  for  the  purpose 
of  getting  rid  of  his  agreement. 

Acts  merely  introductory  to  and  done  previous  to  an  agreement, 
cannot  be  presumed  to  be  done  in  pursuance  of  it,  and  cannot  there- 
fore be  considered  as  acts  of  part  performance.     Parker  v.  Smith,  1 

Coll.  608,  623. 
[  *  886]  *Acts,  moreover,  which,  though  subsequent,  are  merely  an- 
cillary to  an  agreement,  although  attended  with  expense,  are 
not  considered  acts  of  part  performance.  Thus,  the  delivery  of  ab- 
stracts of  title,  giving.orders  for  conveyances  to  be  drawn  and  engross- 
ed, giving  instructions  for  a  lease,  going  to  view  an  estate,  putting  a 
deed  into  a  solicitor's  hands  to  prepare  a  conveyance,  measuring  the 
estate,  employing  surveyors  to  value  timber  thereon,  or  fixing  upon 
persons  as  appraisers  to  value  stock,  appointing  a  person  to  make  a 
valuation  of  the  land,  registering  deeds,  the  appropriation  of  money, 
though  with  a  view  to  an  intended  purchase,  the  release  of  a  right 
from  a  third  party  for  a  valuable  consideration  by  the  plaintiff  in 
pursuance  of  a  condition  of  the  contract,  and  similar  acts  of  an  equiv- 
ocal nature,  are  not  sufficient  acts  of  part  performance  to  take  a  parol 
agreement  out  of  the  statute:  Hawkins  v.  Holmes,  1  P.  Wms.  770; 
Pembroke  v.  Thorpe,  3  Swanst.  437,  n. ;  Clerk  v.  Wright,  1  Atk.  12; 
Whaley  v.  Bagnel,  1  Bro.  P.  C.  345;  Cole  v.  White,  1  Bro.  C.  C.  409, 
cited;  Whitbread  v.  Brockhurst,  1  Bro.  C.  C.  412;  Whitchurch  v. 
Bevis,  2  Bro.  C.  C.  559;  Redding  v.  Wilkes,  3  Bro.  C.  C.  400; 
O'Reilly  y.  Thomson,  2  Cox,  271;  Cooke  v.  Tombs,  2  Anst.  420; 
Cooth  v.  Jackson,  6  Ves.  17,  41 ;  Stokes  v.  Moore,  1  Cox,  219;  Frame 
V.  Dawson,  14  Ves.  386;  Phillips  v.  Edivards,  33  Beav.  440;  East 
India  Co.  v.  Nuthumbadoo  Veerasawmy  Moodelly,  7  Moo.  P.  C.  482, 
497. 

The  question  has  been  raised  but  not  decided  whether  the  signa- 
ture of  a  written  document  is  an  act  of  part  performance  of  a  parol 
agreement.  See  Jervis  v.  BenHdge,  8  L.  R.  Ch.  App.  351,  360.  See, 
also,  Clifford  v.  Turrell,  1  Y.  &  C.  C.  C.  138. 

Payment  of  part  (Clinan  v.  Cooke,  1  S.  &  L.  40;  Seagoodw.  Meale, 
Prec.  Ch.  560;  CHerlihy  v.  Hedges,  1  S.  &  L.  123),  or  even  of  all  the 
purchase -money  will  not  be  considered  an  act  of  part  performance 
to  take  a  parol  contract  cut  of  the  Statute  of  Frauds:  Hughes  v. 
Morris,  2  De  Gex,  Mac.  &  G.  356.  Nor  will  payment  of  the  auction 
duty:  Buckmaster  v.  Harrop,  7  Ves.  346. 

But  admission  into  possession  having  unequivocal  reference  to  the 
contract,  has  always  been  considered  an  act  of  part  performance. 
[It  is  well  settled  that  if  a  person  goes  into  possession  under  a  con- 
tract, and  makes  improvements  it  will  be  suificient  to  take  the  case 
out  of  the  statute:  Dunn  v.  Stevens,  94  Ind.  181;  Peckhara  v.  Barker, 
8  R.  I.  17;  Wack  v.  Sorber,  2  Wharton,  387;  Freeman  v.  Freeman, 
43  N.  Y.  34;  West  v.  Bundy,  78  Mo.  407;  Dennison  v.  Hoagland,  67 
111.  265.  In  some  cases  entry  into  possession  alone  has  been  held 
to  be  sufficient:  Pugh  v.  Good,  3  W.  &  S.  56;  Green  v.  Richards,  8 
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C.  E.  Green,  32,  S.  C.  on  Appeal,  id.  539;  Brock  v.  Cook,  3  Porter, 
464.]  The  acknowledged  possession  of  a  stranger  in  the  land  of 
another  is  not  explicable,  except  on  the  supposition  of  an  agreement, 
and  has  therefore  constantly  been  received  as  evidence  of  an  ante- 
cedent contract,  and  as  sufficient  to  authorise  an  inquiry  into  the 
terms,  the  Court  regarding  what  has  been  done  as  a  consequence  of 
contract  or  tenure  {Morphett\.  Jones,  1  Swanst.  181;  Borrett  v.  Gom- 
eaerra,  Bunb.  94;  Earl  of  Aylesford^s  case,  2  Stra.  783; 
Lacon  v.  ^  Mertins,  3  Atk.  1;  Wills  v.  Stradling,  3  Ves.  [  *887] 
381;  Bowers  v.  Cator,  4  Ves.  91;  Gregory  v.  Mighell,  18 
Ves.  328;  Kine  v.  Balfe,  2  Ball  &  B.  343;  Pain  v.  Coombs,  3  Sm.  & 
Giff.  449,  1  De  G.  &  Jo.  34;  Shillibeer  v.  Jarvis,  8  De  G.  Mac.  & 
G.  79;   Wilson  v.  West  Hartlepool  Railway  Company,  34  Beav,  187; 

2  De  G.  Jo.  &  Sm.  475;  Coles  v.  Pilkington,  19  L.  R.  Eq.  174) ;  ^for- 
tiori where,  ^s  in  Lester  v.  Foxcroft,  the  person  seeking  specific  per- 
formance has  laid  out  money  in  building  or  in  improvements.  See 
Floyd  v.  Buckland,  2  Freem.  268 ;  Mortimer  v.  Orchard,  2  Ves.  Jun. 
243;  Toole  v.  Medlicott,!  Ball  &  B.  393;  Wheeler  v.  D'Esterre,  2  Dow. 
359;  Noi^is  v.  Jackson,  10  W.  K.  (V.-C.  S.)  228;  Crook  w.  Corpora- 
tion of  Seaford,  6  L.  R.  Ch.  App.  551. 

But  in  all  these  cases,  in  order  to  amount  to  part  performance, 
the  acts  must  be  unequivocally  referable  to  the  agreement;  and  the 
ground,  on  which  Courts  of  equity  have  allowed  such  acts  to  ex? 
elude  the  operation  of  the  statute,  is  fraud.  A  party  who  has  per- 
mitted another  to  perform  acts  on  the  faith  of  an  agreement,  shall 
not  insist  that  the  agreement  is  bad,  and  that  he  is  entitled  to  treat 
those  acts  as  if  it  had  never  existed.  That  is  the  principle,  but  the 
acts  must  be  referable  to  the  contract:  Clinan  v.  Cooke,  1  S.  &  L. 
41;  Morphett  v.  Jones,  1  Swanst.  181;  Attorney  General  v.  Day,  1 
Ves.  221;  Walker  v.  Walker,  2  Atk.  100;  Buckmaster  v.  Harrop,  7 
Ves.  346;  Whitbread  v.  Brockhurst,  1  Bro.  C.  C.  417;  ;S.  C,  2  V.  & 
B.  154,  n.;  Hawkins  v.  Holmes,  1  P.  Wms.  770;   Wills  v.  Stradling, 

3  Ves.  378;  Meynell  v.  Surtees,  3  Sm.  &  GifP.  101;  Price  v.  Salus- 
bury,  32  Beav.  446;  Hollis  v.  Edwards,  1  Vern.  159,  and  Mr.  Raith- 
by's  note;  Fan^all  v.  Davenport,^  Giff.  363.  [Possession  in  order 
to  take  the  case  out  of  the  statute  must  be  by  virtue  of  the  contract 
or  it  will  not  be  sufficient,  and  as  a  general  rule  anything  that  is  re- 
lied on  to  take  the  case  out  of  the  statute  must  be  done  in  pursuance 
of  the  contract,  and  must  not  be  referable  to  another  title:  Ham  v. 
Goodrich,  33  N.  H.  38;  Lester  v.  Kinney,  37  Conn.  9;  Halston  v. 
R.  R.,  51  Ga.  199.] 

Moreover  it  is  essential  that  possession  should  be  delivered  ac- 
cording to  the  contract,  and  not  obtained  wrongfully,  otherwise  it 
will  not  be  considered  as  an  act  of  part  performance:  Cole  v.  White, 
1767,  1  Bro.  C.  C.  409  cited.  [Robertson  v.  Robertson,  9  Watts, 
32;  Smith  v.  Smith,  1  Rich.  Eq.  130;  Sanborn  v.  Sanborn,  7  Gray, 
142.] 

It  seems,  however,  that  even  where  possession  has  been  taken 

331 


*  »8»  LESTER  V.  FOXCROFT. 

without  consent,  if  subsequently  the  owner  allows  a  stranger  to  re- 
main in  possession,  it  maybe  treated  as  an  act  of  part  performance: 
Pain  V.  Coombs,  1  De  G.  &  Jo.  34;  see  also  Miller  v.  Finlay,  5  L. 
T.  (N.S.)  510;  Gregory  v.  Mighell,  18  Ves.  331. 

In  Millard  v.  Harvey,  13  W.  R.  (M.  R.)  125,  34  Beav.  237,  the 
plaintiff's  wife,  without  his  knowledge,  paid  150Z.  to  the  defendant 
with  the  desire  of  purchasing  a  field  for  the  plaintiff.  The  defend- 
ant refused  to  sell,  but  kept  the  money  and  paid  no  interest.  A  few 
days  afterwards  he  told  the  plaintiff  he  might  have  the  field  to  put 
his  horse  in.  The  plaintiff  occupied  it  for  ten  years  with- 
[  *888  ]  out  paying  any  rent,  and  in  *  ignorance  of  what  his  wife 
had  done.  It  was  held  by  Sir  Johii  Romilly,  M.  R.,  that 
as  there  was  a  contract  with  the  wife  as  agent  for  her  husband, 
subsequently  adopted  by  him,  and  accompanied  by  possession  for 
ten  years,  the  Court  ought  to  decree  specific  performance. 

Possession  is  considered  an  act  of  part  performance  of  a  parol 
contract,  not  only  in  the  case  of  sales  or  leases,  but  also  of  other  con- 
tracts whereby  the  possession  may  be  explained  (Lincoln  v.  Wright^ 
4  De  G.  &  Jo.  16;  28  L.  J.  (Ch.)  705;  Coles  v.  Filkington,  19  L. 
R.  Eq.  174);  especially  in  the  case  of  family  arrangements:  Stockley 
V.  Stockley,  1  V.  &B.  23;  Williams  v.  Williams,  2  Dr.  &  Sm.  378; 
2  L.  R.  Ch.  App.  294,  304,  305;  NeaU  v.  NeaU,  1  Keen,  672;  Cood 
V.  Cood,  33  Beav.  314. 

Acquiescence  moreover  in  possession  for  a  long  lapse  of  time  will 
be  a  circumstance  taken  into  consideration  by  the  Court  against  al- 
lowing the  Statute  of  Frauds  to  be  setup:  see  Blackford  v.  Kirk- 
Patrick,  6  Beav.  232 ;  Crook  v.  Corporation  of  Seaford,  10  L.  R.  Eq. 
678;  6L.  R.  Ch.  App.  551. 

Where  subsequently  to  the  institution  of  a  suit  for  specific  per- 
formance of  a  parol  agreement,  upon  the  ground  of  part  perform- 
ance the  plaintiff  has  obtained  by  Act  of  Parliament  the  means  of 
quieting  his  possession,  without  further  assistance,  from  a  Court  of 
equity,  inasmuch  as  the  jurisdiction  in  cases  of  specific  performance 
is  discretionary,  his  right  to  a  decree  will  be  materially  affected 
where  it  depends  on  the  principle  of  protecting  the  possession:  Mey- 
nell  V.  Surtees,  3  Sm.  &  Giff.  101, 116. 

The  laying  out  of  money  by  a  stranger  who  enters  into  posses- 
sion, if  it  be  such  as  would  probably  take  place  under  the  alleged 
agreement,  will,  as  decided  in  the  principal  case,  be  an  act  of  part 
performance,  as  where  an  intended  lessee  entered  and  built  upon  the 
premises:  Savage  v.  Foster,  9  Mod.  35,  post,  vol.  2;  and  see  Suther- 
land V.  Briggs,  1  Hare,  26,  post,  p.  889;  Reddin  v.  Jarman,  16  L. 
T.  449;  Ramsden  v.  Dyson,  1  L.  R.  Ho.  Lo.  Ca.  129;  Plimmer  v. 
Mayor,  &g.  of  Wellington,  9  App.  Ca.  699. 

As  between  landlord   and  tenant,  it  is  to  be  observed  that  the 

mere  con^mitanee  in  possession  by  the  tenant  is  not  alone  of  itself 

an  act  of  part  performance   of  a'  parol   agreement.     See  Wills  v. 

Stradling,  3  Ves.  381 ;  Smith  v.  Turner,  Prec.  Ch.   561 ;  Savage  v. 
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Carroll,  1  Ball  &  B.  265;  Morphett  v.  Jones,  1  Swanst.  181.  [Mahana 
V.  Blunt,  20  lov/a,  142;  Johnson  v.  Glancy,  4  Black,  94;  Christy  v. 
Barnhart,  2  Harris  (Pa.),  260.] 

But  where  there  is  a  payment  of  an  increased  rent  referable  to 
the  agreement  (see  Wills  v.  Sfradling,  3  Ves.  378)  by  a  tenant  in 
possession  it  has  been  held  to  be  an  act  of  part  performance:  Nunn  v. 
Fabian,  1  L.  R.  Ch.  App.  35.  And  see  Charlwood  v.  The 
Duke  of  Bedford,  *  1  Atk.  497;  Clarke  v.  Reilly,  2  I.  R.  [  *  889] 
C.  L.  (Exch.)  422;  Howe  v.  Hall,  4  I.  R.  Eq.  242;  Arch- 
bold  V.  Lord  Howth,  1  I.  R.  C.  L.  608;  Williams  v.  Evaris,  19  L. 
R.  557 ;  and  see  Lord  Desart  v.  Goddard,  1  Wallis  Rep.  by  Lyne, 
347;  Shepheard  v.  Walker,  20  L.  R.  Eq.  659;  Conner  v.  Fitzgerald, 
11  L.  R.  Ir.  106. 

The  laying  out  of  money  by  the  tenant  continuing  in  possession, 
if  it  was  part  of  the  agreement  that  money  should  be  laid  out,  and 
it  is  one  of  the  considerations  for  granting  the  lease  (the  laying  out 
of  which  must  be  then  with  the  privity  of  the  landlord )  it  is  very 
strong  to  take  it  out  of  the  statute — Per  Lord  Loughborough,  C,  in 
Wills  V.  Stradling,  3  Ves.  382.  In  Mundy  v.  Jolliffe,  5  My.  &  Cr. 
167,  a  tenant  from  year  to  year  of  a  farm  having,  at  his  own  ex- 
pense, drained  the  lands  upon  the  farm,  and  laid  down  into  pasture 
the  only  piece  of  arable  land  which  the  farm  contained,  and  repaired 
the  buildings,  pursuant  to  a  parol  agreement  for  a  lease,  Lord  Cot- 
tenham,  C.  (overruling  the  decision  of  Sir  L.  Shadwell,  V.-C,  re- 
ported 9  Sim.  413),  upon  proof  of  the  agreement,  decreed  specific 
performance,  saying,  there  was  no  doubt  of  the  part  performance. 

And  the  mere  fact  that  there  is  an  incomplete  agreement  signed 
will  not,  where  there  have  been  acts  of  part  performance,  preclude 
the  proof  of  additional  terms  by  parol.  See  Sutherland  v.  Briggs, 
1  Hare,  26.  [As  to  the  evidence  required  in  such  cases,  see  Lord's 
Appeal,  105  Pa.  St.  451;  Moyer's  Appeal,  Id.  432.]  There  the 
plaintiff  was  lessee  of  a  house  and  other  premises  for  a  term  of  thirty- 
one  years,  at  a  rent  of  60Z.,  and  was  under  a  covenant  to  make  certain 
improvements  on  the  property.  He  was  also  tenant  from  year  to 
year  of  an  adjoining  meadow  belonging  to  a  different  proprietor,  at 
a  rent  of  9Z.  The  lessor  of  the  house  became  the  purchaser  of  the 
meadow,  and  by  arrano^ement  between  him  and  the  plaintiff,  the 
improvements  were  extended,  and  part  of  the  house  was  made  to 
project  over  the  field,  and  part  of  the  field  was  attached  to  the  de- 
mised premises;  the  plaintiff  paying  about  half  of  the  expense  of 
the  alterations,  which  far  exceeded  the  sum  he  had  originally  cov- 
enanted to  lay  out,  and  also  signing  a  memorandum  which  the  lessor 
drew  up,  whereby  he  agreed  to  pay  an  entire  rent  of  80 Z.  a  year  for 
the  consolidated  property.  It  was  held  by  Sir  James  Wigram,  V.- 
C,  that  the  extension  of  the  house  into  the  meadow,  by  the  plaintiff, 
with  the  concurrence  of  his  landlord,  was  evidence  of,  and  was  a 
sufficient  consideration  for,  a  contract  to  demise  the  meadow;  that 
the  act  of  building  part  of  the  house  upon  the  meadow,  if  it  was 
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evidence  of  any  right,  was  evidence  of  a  right  which  affected  the 
entire  tenement,  and  that  it  could  not  be  restricted  so  as  to  affect 
only  the  part  of  the  meadow  actually  built  upon;  that  the 
[  *  890  ]  extension  of  the  house,  part  of  the  demised  *  premises,  into 
the  meadow  and  the  increase  and  consolidation  of  the  rents, 
were  evidence  that  the  meadow  was  to  be  held  for  the  same  term  as 
the  demised  premises;  and  that  the  doctrine  with  regard  to  the  mu- 
tuality of  contracts  had  no  application  to  such  a  case.  See,  also, 
Farrall  v.  Davenport,  3  Giff.  363;  Norris  v.  Jackson,  lb.  396;  Hoive 
V.  Hall,  4  1.  R.  Eq.  242. 

And  the  result  is  the  same  where  the  outlay  in  part  performance 
of  an  agreement  with  the  tenant  is  made  by  his  sub-lessee  with  the 
assent  and  approval  of  the  landlord:  Williams  v.  Evans,  19  L.  R. 
Eq.  547;  Shillibeer  v.  Jarvis,  8  De  G.  Mac.  &  G.  79,  87. 

The  laying  out  of  money,  in  order  to  be  an  act  of  part  perform- 
ance, must  not  be  of  an  equivocal  character.  Thus,  suppose  a  tenant 
should  set  up  an  agreement  for  a  purchase,  and  get  a  witness  to 
swear  to  it,  and  then  offer  as  evidence  of  part  performance  his  pos- 
session and  cultivation  of  the  land,  that  could  not  be  deemed  an  act 
of  part  performance,  which  would  have  taken  place  precisely  in  the 
same  shape,  whether  there  was  any  agreement  for  a  purchase  or  not. 
See  Frame  v.  Dawson,  14  Ves.  388. 

The  fact,  moreover,  that  the  act  of  part  performance  was  such  as 
easily  to  admit  of  compensation,  has,  in  some  cases,  been  considered 
to  have  weight.  See  Frame  v.  Dawson,  14  Ves.  386,  where  the  al- 
leged act  of  part  performance,  the  rebuilding  by  a  tenant  of  a  party 
wall,  which  he  was  bound  to  do  under  the  terms  of  his  lease,  was 
held  by  Sir  W.  Grant,  M.  E.,  to  be  first  equivocal,  and  secondly, 
such  as  easily  admitted  of  compensation.  And  see  Forster  v.  Hale, 
3  Ves.  713;  O'Reilly  v.  Thompson,  2  Cox,  271. 

So  far  as  the  case  of  Frame  v.  Dawson,  14  Ves.  386,  depended 
upon  the  alleged  act  of  part  performance  not  being  effectual  because 
it  admitted  of  compensation,  it  cannot  be  considered  as  rightly  de- 
cided, because,  in  fact  nearly  every  act  of  part  performance  would 
come  within  that  category;  but  it  must  be  considered  as  rightly  de- 
cided upon  the  ground  that  there  was  no  part  performance.  See 
the  remarks  of  Malins,  V.-C,  in  Williams  v.  Evans,  19  L.  R.  Eq. 
557;  and  in  Parker  v.  Smith,  1  Coll.  608,  Knight -Bruce,  V.-C,  said, 
"  The  act  done  in  that  case  was  not  distinctly  referable  to  any  agree- 
ment. It  might  and  would  have  been  done  without  any  agreement; 
it  was  a  matter  of  duty  independently  of  any  agreement." 

The  surrender  of  a  lease  by  the  lessee  to  the  lessor,  on  the  faith 
of  a  parol  agreement  by  him  to  grant  a  new  lease  to  a  third  party, 
has  been  held  in  Ireland  to  be  an  act  of  part  performance,  and  spe- 
cific performance  was  decreed  against  the  representatives  of  the 

lessor:  Re  Cooke's  Trustees'  Estates,  5  L.  R.  Ir.  99. 
[  *891]       Upon  the  same  principle  in  *  Parker  v.  Smith  (1  Coll. 
608),  the  landlord  of  a  coal  set,  having  four  tenants  in 
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partnership  together  holding  under  a  lease,  several  years  of  -which 
were  unexpired,  entered  into  a  parol  agreement  with  all  four  upon 
the  surrender  of  the  old  lease  to  grant  a  new  one  to  two  of  the  part- 
ners— the  plaintiffs, — upon  the  terms  that  the  partnership  should 
be  dissolved,  and  that  the  plaintiffs  should  release  the  two  retiring 
partners  from  all  liability.  The  dissolution  and  release  so  agreed 
upon  took  place,  by  which  the  plaintiffs  took  upon  themselves  the 
liability  which  h^d  before  been  shared  by  the  four.  Sir  J.  L.  K. 
Bruce,  V.-C,  decreed  specific  performance^ of  the  agreement.  "It 
is,"  said  his  Honor,  "part  of  the  entire  agreement  that  the  dissolu- 
tion and  release  shall  take  place.  They  do  take  place.  It  is  im- 
possible to  treat  these  acts  otherwise  than  as  acts  of  part  perform- 
ance, taking  the  case  out  of  the  Statute  of  Frauds." 

A  parol  agreement,  in  order  that  it  may  be  taken  out  of  the 
statute  by  acts  of  part  performance,  must  be  of  such  a  character  that 
the  Court  would  be  able  the  decree  specific  performance  thereof,  if 
it  were  in  writing  Thus,  is  Kirk  v.  Tke  Guardians  of  Bromley 
Union,  2  Ph.  640,  a  demurrer  to  a  bill  by  a  builder  praying  an  account 
and  payment  for  work  and  labour  done,  alleging:  fraud  and  acts  of 
part  performance,  was  allowed  by  Lord  Cottonham,  C.  "Here,"  said 
his  Lordship,  "the  attempt  is  to  make  the  want  of  writing  a  ground 
of  jurisdiction;  but,  if  this  principle  be  sound,  why  may  not  all  parol 
contracts,  which  the  Statute  of  Frauds  requires  should  be  in  writing, 
be  enforced  in  equity,  where  the  plaintiff  has  acted  upon  the  faith 
of  the  contract  with  the  knowledge  of  the  defendant."  See  also 
Crampton  v.  Varna  Railway  Co.,  7  L.  R.  Ch.  App.  502,  where  it 
was  held  that  acts  of  part  performance  in  a  similar  case,  did  not 
give  the  Court  of  Chancery  jurisdiction,  in  consequence  of  the  plain- 
tiff having  no  remedy  at  law,  by  reason  of  the  agreement  with  a 
company  not  being  under  seal. 

Where  an  engagement  with  respect  to  property  is  purely,  a  matter 
of  honour,  and  not  a  legal  obligation,  so  that  each  party  is  left  to 
dispose  of  such  property  as  he  pleases,  a  part  performance  thereof 
will  not  give  the  Court  jurisdiction.  See  Lord  Walpole  v.  Lord 
Orford,  3  Ves.  402.  There  two  testators,  on  the  same  day,  executed 
a  will  and  codicil  bearing  respectively  the  same  date,  and  attested 
by  the  same  witnesses.  On  the  death  of  one  of  the  testators  it  was 
argued  that  there  had  been  a  verbal  contract  to  make  mutual  wills, 
and  that  there  was  a  part  performance  by  the  execution  of  the  in- 
struments which  proved  the  contract.  Lord  Bosslyn,  C, 
however,  *dismissed  the  bill  filed  for  the  purpose  of  carrying  [  *  892  ] 
the  alleged  engagement  into  effect.  "From  the  co-existence," 
said  his  Lordship,  "of  the  instruments,  and  the  execution  at  the  same 
time,  I  do  infer  that  both  testators  considered  it  an  honourable  en- 
gagement; that  leaves  the  party  to  dispose  as  he  pleases — and  this 
rests  upon  nicer  points  than  a  Court  of  Justice  can  decide  upon." 

It  must,  also,  be  borne  in  mind,  "that  part  performance,  to  take  a 
cas9  out  of  the  Statute  of  Frauds,  always  supposes  a  completed 
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agreement.  There  can  be  no  part  performance  where  there  is  no 
completed  agreement  in  existence.  It  must  be  obligatory,  and  what 
is  done  must  be  under  the  terms  of  the  agreement,  and  by  force  of 
the  agreement."  Per  Lord  Brougham  in  Lady  Thynne  v.  Earl  of 
Glengdll,  2  H.  L.  Cas.  158;  In  re  Thomas  Ryan,  3  I.  R.  Eq.  2SS. 
But  see  Laird  v.  Birkenhead  Railway  Co.,  Johns.  500. 

The  terms,  moreover,  of  the  contract  must  be  certain  and  un- 
ambiguous: Clinan  v.  Cooke,  IS.  &  L.  22;  Boavdmanv.  Mostyn,(j 
Ves.  467,  470;  Symondson  v.  Tweed,  Prec.  Ch.  374;  Foster  \.  Hale, 
3  Ves.  712,  713;  Savage  v.  Carroll,  1  Ball  &  B.  265,  551;  S.  C,  2 
Ball  &  B.  451  ;  Tooke  v.  Medlicott,  1  Ball  &  B.  404  ;  Lindsay  v. 
Linch,  2  S.  &  L.  1 ;  Reynolds  v.  Waring,  1  You.  346 ;  Price  v.  Ass- 
heton,  1  Y.  &  C.  Exch.  C.  441. 

Companies  and  corporations  are  bound  equally  with  individuals 
by  acts  of  part  performance:  Wilson  v.  The  West  Hartlepool  Rail- 
way Company,  10  Jur.  N.  S.  1064;  11  Jur.  N.  S.  124;  13  W.  R. 
(M.  R.)  4;  lb.  (L.  J.)  361;  34  Beav.  187;  2  De  G.  Jo.  &  Sm.  475  ; 
Steeven^s  Hospital  v.  Dyas,  15  Ir.  Ch.  Rep.  405;  and  see  the  obser- 
vations in  Hunt  v.  Wimbledon  Local  Boards  4  C.  P.  D.  52,  60,  61, 
62;  Melbourne  Banking  Corporation  v.  Btougham,  4  App.  Ca..l56. 

An  agreement  by  a  corporation  to  let  land  upon  lease,  although 
not  under  their  seal,  will  be  enforced  against  the  corporation,  where 
there  have  been  acts  of  part  performance  on  the  part  of  the  intend- 
ed lessee:   Crook  v.  Corporation  of  Seaford,  6  L.  R.  Ch.  App.  551. 

Sales  of  land  at  an  ordinary  auction  (Blagden  v.  Bradbear,  12 
Ves.  472),  and  in  bankruptcy  {Ex  parte  Cutts,  3  Deac.  267)  are 
within  the  Statute  of  Frauds  (29  Car.  2,  c.  3).  A  purchaser,  there- 
fore at  such  sales  is  not  bound,  unless  there  is  some  agreement  in 
writing. 

The  receipt  or  entry  in  his  book  by  an  auctioneer  may  be  a  note 
or  a  memorandum  within  the  Statute  of  Frauds,  but  for  that  pur- 
pose it  must,  in  itself,  contain  the  agreement,  or,  by  reference  to 
something  else,  must  show  what  it  is:  Blagden  v.   Brad- 
[*893]    bear,  12  Ves.  471;  *  and  see  Rishton  v.    Whatmore,  8  Ch. 
D.  467,  and  the  cases  there  cited. 

Sales,  however,  before  a  master  in  Chancery,  have  been  held  to 
be  not  within  the  statute  {Attorney -General  v.  Day,  1  Ves.  218; 
Blagden  v.  Bradbear,  12  Ves.  472;  Ex  parte  Cutts,  3  Deac.  267  ; 
Lord  V.  Lord,  1  Sim.  503),  noV,  it  seems,  would  be  sales  under  the 
present  practice  of  the  Court :  Dart.  V.  &  P.  197,  5th  ed. 

Where,  moreover,  a  purchaser  of  land  at  an  auction  takes  posses- 
sion of  a  lot  knocked  down  to  him,  and  cuts  down  crops,  which  he 
could  only  do  in  the  character  of  purchaser,  it  will  be  held  to  be  a 
part  performance  of  the  verbal  contract  entered  into  when  he  bid 
for  the  lot  in  the  auction  room,  and  specific  performance  will  be  de- 
creed against  him  {Buckmaster  v.  Harrop,  13  Ves.  474);  but  where 
a  person  has  purchased  two  or  more  lots  sold  separately  at  a  sale  by 
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auction,  acts  of  part  performance  with  regard  to  one  fot  will  not 
make  good  an  agreement  with  regard  to  the  other  lots.     lb. 

It  has  been  said  in  a  recent  case,  that  the  doctrine  of  part  per- 
formance of  a  parol  agreement  is  not  to  be  extended  by  the  Court, 
and  that  it  is  inapplicable  to  the  case  where  a  trustee  has  a  power 
to  lease,  at  the  request,  in  tvriting,  of  a  married  woman,  which  has 
not  been  made.     See  Phillips  v.  Edicards^  33  Beav.  440. 

This,  however,  is  a  mere  dictum,  as  there  was  no  act  of  part  per- 
formance in  the  case. 

It  has  been  laid  down,  however,  as  a  general  rule  that  a  parol 
agreement  to  sell  or  grant  a  lease  entered  into  by  a  tenant  for  life 
with  a  leasing  power,  coupled  with  a  part  performance  by  the  pur- 
chaser or  lessee  during  the  life  of  the  tenant  for  life,  will  not  bind 
the  remainderman,  unless  he  acquiesced  in  the  part  performance  and 
was  aware  of  the  agreement  (Blore  v.  Sutton,  3  Mer.  237;  Morgan 
V.  Milman,  3  De  G.  M.  &  G.  24,  33;  Lotoe  v.  Sivift,  2  Ball.  &  B. 
529;  O'Fay  v.  Burke,  8  I.  Ch.  R.  225),  or  unless,  after  the  death 
of  the  tenant  for  life,  the  remainderman  lies  by  and  allows  the  pur- 
chaser or  lessee  to  expend  money  in  improving  the  estate  (Stiles  v. 
Cowiper,  3  Atk.  692);  and  the  law  upon  this  subject  has  been  held 
not  to  be  affected  bv  the  Leases  and  Sales  of  Settled  Estates  Act, 
(19  «&  20  Vict.  c.  120),  nor  by  the  Landed  Property  (Ireland)  Im- 
provement Act,  1860  ( 23  &  24  Vict.  c.  153j :  Hope  v.  Lord  Cloncurry^ 
SIB.  Eq.  555. 

A  family  arrangement  for  the  division  of  land,  although  only  ver- 
bal, has  been  carried  out  where  there  were  acts  of  part  performance 
by  the  parties  interested,  holding  and  dealing  with  the  land  in  ac- 
cordance with  the  terms  of  the  arrangement  :  Williams  v.  Wil- 
liams, 2  Dr.  &  Sm.  378,  2  L.  K  Cb.  App.  294;  Cood  v.  Good,  33 
Beav.  314. 

*  Although  it  is  clear,  according  to  more  recent  authori-  [*  894  ] 
ties  overruling  Dundas  v.  Dutens  (1  Ves.  Jun.  196;  S.  C, 
2  Cox,  235),  that  where  a  parol  contract  is  made  in  consideration  of 
marriage,  the  subsequent  marriage  will  not  be  an  act  of  part  per- 
formance so  as  to  take  the  case  out  of  the  Statute  of  Frauds,  inas- 
much as  the  statute  expressly  provides  that  a  contract  in  consider- 
ation of  marriage  shall  not  be  binding  unless^it  be  in  writing  [Las- 
encew.  Tiemey,  1  Mac.  &G.  551 ;  Warden  v.  Jones,  23  Beav.  487,  2  De 
G.  &  Jo.  76;  Cooper  v.  Wormald,  1 W,  R.  (M.  R. )  402;  Caton  v.  Caton, 
1  Law.  Rep.  Ch.  App.  137,  affirmed  2  L.  R.  Ho.  Lo.  127,  reversing 
S.  a,  13  VV.  R.  (V.-C.  S.)  801,  34  L.  J.  (Ch.)  564;  ]\rAskie  v. 
M'Cay,  2  I.  R.  Eq.  447;  and  see  Troivell  v.  Shenton,  8  Ch.  D.  318, 
326,  where  the  question  turned  on  Lord  Tenterden's  Act  (9  Geo.  4, 
c.  14).  A  parol  contract  nevertheless  may  be  taken  out  of  the  stat- 
ute by  acts  of  part  performance  independently  of  the  marriage. 
Thus,  in  Surcombe  v.  Pinniger,  3  De  G.  M.  &  G.  571,  a  father  pre- 
vious to  the  marriage  of  his  daughter  told  her  intended  husband 
that  he  meant  to  give  certain  leasehold  {)roperty  to  them  on  their 
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marriage.  After  the  marriage  he  gave  up  possession  of  the  prop- 
erty to  the  husband,  to  whom  he  directed  the  tenants  to  pay  the 
rents,  and  handed  to  the  husband  the  title  deeds.  The  husband  also 
expended  money  upon  the  property.  It  was  held  by  the  Lords 
Justices,  that  there  had  been  sufficient  part  performance  of  the 
parol  contract  to  take  the  case  out  of  the  Statute  of  Frauds.  *'  In 
this  case,"  said  Lord  Justice  Turner,  "  there  is  a  part  performance 
by  the  delivering  up  of  possession  to  the  husband — a  fact  which 
has  been  always  held  to  change  the  situations  and  rights  of 
the  parties,  and  there  has  been  considerable  expenditure  by  him  on 
the  property.  There  is,  therefore,  here  what  was  wanting  in  Las- 
sence  v.  Tierney  (1  Mac.  &  G.  551),  viz.  acts  of  part  performance, 
besides  the  marriage.  The  difficulty  in  these  cases  is  that  the 
Statute  of  Frauds  presents  an  obstacle  to  suing  upon  the  agreement. 
But  it  has  been  held,  in  many  cases,  that  if  there  be  a  written  agree- 
ment after  marriage  in  pursUaijce  of  a  parol  agreement  before  mar- 
riage, this  takes  the  case  out  of  the  statute,  so  does  also  part  per- 
formance." See  also  Taylor  v.  Beech,  1  Ves.  297;  Barkicorth  v. 
Young,  4  Drew.  1;  Cooper  v.  Wormald,  27  Beav.  266;  Ungley  v. 
Ungley,  4  Ch.  D.  73,  5  Ch.  D.  887. 

Acts  of  part  performance  by  a  husband,  in  a  case  not  coming 
within  the  Married  Women's  Property  Act,  1882,  will  not  enable 
him  to  claim  specific  performance  against  the  heir  of  his 
[  *  895  ]  deceased  wife  of  a  parol  agreement  *  entered  into  after 
marriage  by  his.  wife,  to  convey  lands  to  him  of  which  she 
was  seised  in  fee,  but  not  to  her  separate  use,  because  a. married 
woman  during  coverture,  as  well  in  equity  as  at  law,  was  under  a 
legal  disability  to  convey  her  real  estate  ;  and  unless  the  provisions 
of  3  &  4  Will.  c.  74,  were  complied  with,  a  deed  executed  by  her 
for  the  purpose,  and  h  fortiori  a  parol  contract  by  her  was  void : 
Williams  v.  Walker,  9  Q.  B.  D.  576,  581.  And  see'Cahill  v.  Cahill, 
8  App.  Ca.  420. 

Although  marriage  i&not  a  part  performance  of  a  contact  within 
the  Statute  of  Frauds,  nevertheless  where  a  person  marries  upon 
the  faith  of  representations  or  promises  made  to  him  for  the  pur- 
pose of  influencing  his  conduct  with  reference  to  the  marriage,  the 
person  making  such  representations  or  promises  will  be  compelled 
in  equity  to  make  them  good,  not  only  at  the  instance  of  the  person  to 
whom  they  were  made  (Hammersley  v.  De  Biel,  12  C  &  F.  45;  S.  C, 
nom.  DeBielY.  Thompson,  S 'Beav A69',  Payne  v.  Mortimer,  1  Giff.  118; 
4De  G.  &  Jo.  447;  Alt\.  Alt,  4:  GiS.  84;  and  see  Coverdalev.  East- 
wood, 15  L.  B.  Eq.  121;  Coles  v.  Pilkington,  19  L.  B.  Eq.  174); 
but  also  at  the  instance  of  the  issue  of  the  marriage  /  Walford  v. 
Gray,  13  W.  B.  (V.-C.  S.)  335;  lb.  (L.  C.)  761).  See  also  Skid^ 
more  v.  Bradford,  8  L.  B.  Eq.  134. 

The  representation  or  promise  must,  however,  be  clear  and  abso- 
lute {Randall  v.  Morgan,  12  Ves.  67;  and  see  Maunsell  v.  White,  1 
Jo.  &  L.  567;  Loxley  v.  Heath,  27  Beav.  523;  1  De  G.  F.  &  Jo. 
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489;  Kay  v.  Cook,  3  Sm,  &  Giff.  407;  Jameson  v.  Stein,  21  Beav. 
5;  Viret  v.  Viret,  17  Ch.  D.  865,  n. );  and  where  it  is  contained  in 
a  lost  document  parol  evidence  is  admissible  as  to  its  contents: 
Gilchrist  v.  Herbert,  20  L.  T.  Rep.  (N.  S.)  381. 

A  parol  promise,  moreover,  made  prior  to  a  marriage  cannot  be 
enforced  if  the  marriage  did  not  take  place  by  reason  of  any  reli- 
ance on  such  promise,  or  if  it  was  not  acted  on  as  a  reason  and 
consideration  for  the  marriage:  {Goldicut  v.  Townsend,  28  Beav. 
445;  Jameson  v.  Stein,  21  Beav.  5;  Dashivood  v.  Jermyn,  12  Ch. 
D.  770);  and  h  fortiori  where  it  was  waived  by  the  parties  (Caton 
V.  Caton,  2  L.  R.  Ho.  Lo.  127,  142);  as,  for  instance,  by  a  formal 
agreement  for  a  settlement:  Jn  re  Badcock,  17  Ch.  D.  301. 

And  where  the  representation  is  merely  of  ^hat  a  party  intends 
to  do,  without  pledging  himself  to  its  performance,  or  where  the 
promise  is  of  such  a  character  that  the  person  making  it  refuses  to 
enter  into  a  contract,  giving  the  party  to  whom  it  is  made  to  under- 
stand that  he  must  rely  on  or  trust  to,  his  honor,  it  has  been  held, 
though  with  great  conflict  of  opinion,  that  the  Court  of 
Chancery  *cannot  enforce  the  performance  of  the  repre-  [  *  896  ] 
sentation  or  promise:  Maunsell  v.  White,  1  Jo.  &  L.  539; 
4  Ho.  Lo.  Ca.  1039;  and  see  Jorden  v.  Money,  5  Ho.  Lo.  Ca.  185; 
S.  C.  nom.  Money  v.  Jorden,  15  Beav.  372;  2  De  G.  Mac.  &  G.  318; 
with  reference  to  which  case  Lord  Selbourne  L.  C,  in  Maddison  v. 
Alder  son,  8  A  pp.  Cas.  473,  observed  that  ho  always  understood  that 
it  had  been  decided  in  Jorden  v.  Money,  that  the  doctrine  of  estop- 
pel by  representation  is  applicable  only  to  representations  as  to 
some  state  of  facts  alleged  to  be  at  the  time  actually  in  existence, 
and  not  to  promises  de  futuro,  which,  if  binding  at  all,  must  be 
binding  as  contracts.  See  the  distinction  as  illustrated  by  Prole  y. 
Soady^2  Giff.  1;  Figott  v.  Sfratton,  Johns.  341,  1  De  G.  F.  &  J. 
33.  And  see  and  consider  Citizen's  Bank  of  Louisiana  v.  First 
National  Bank  of  New  Orleans,  0  L.  B.  Ho.  Lo.  352. 

Although  marriage  is  not,  a  return  toco- habitation  may  be,  a  suf- 
ficient act  of  part  performance.  Thus  where  a  husband  in  a  sepa- 
ration deed  covenanted  with  a  trustee  to  pay  an  annuity,  for  life  to 
his  wife,  and  she  shortly  before  his  death  returned  to  him  upon  the 
faith  of  a  verbal  agreement  made  to  her  and  her  trustee,  that  if 
she  would  do  so,  he  would  continue  to  pay  the  annuity,  and  would 
charge  it  upon  his  real  estate,  and  the  husband  having  died  without 
having  done  so,  it  was  held  that  the  verbal  agreement,  having  been  in 
part  performed  by  the  wife  returning  to  her  husband,  could  be  en- 
forced against  his  devisees:  Webster  v.  Webster,  4  De  G.  Mac.  &  G. 
437.     See  and  consider  Maddison  v.  Alderson,  8  App.  Ca.  467. 

The  doctrine  as  to  part  performance  has  always  been  confined 
to  questions  relating  to  land,  and  it  has  never  been  applied  to  con- 
tracts of  service,  and  it  ought  not  now,  even  since  the  passing  of  the 
Judicature  Act,  1873,  to  be  extended  to  cases  in  which  the  Court 
of  Chancery  never  interfered.     See  Britain  v.  Rossiter,  11  Q.  B.  D. 
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123;  and  the  remarks  thereon  in  Maddison  v.  AldersoriyS  App.  Cas. 
474. 

[The  equity  of  part  performance  does  not  extend  to  contracts 
concerning  any  other  subject  than  land.] 

But  it  has  been  recently  held  that  continuance  by  a  woman  in 
.service  as  a  housekeeper  without  wages,  and  the  forbearance  to 
press  for  wages  due  to  her  in  that  capacity,  were  not  sufficient  acts 
of  part  performance  of  an  alleged  parol  agreement,  whereby  her 
employer  in  consideration  thereof  promised  to  leave  her  a  life  in- 
terest in  an  estate,  the  reason  being  that  the  alleged  acts  of  part 
performance  were  not  unequivocally  referable  only  to  the  alleged 
agreement  to  leave  her  a  life  interest:  Maddison  y.  Alderson,  8  App. 
Ca.  467,  affirming  Alderson  v.  Maddison,  7  Q.  B.  D.  174;  reversing 
S.  C.,5Ex.  D.  293;  andoverruliDgLof«sv.Maw,3Giff.592. 
[  *897  ]  *  A  contract  will  be  taken  out  of  the  Statute  of  Frauds 
where  the  provisions  of  the  statute  have  not  been  complied 
with,  in  consequence  of  the  fraud  of  the  person  against  whom  a 
decree  for  specific  performance  is  sought:  (Maxwell  v.  Mountacute, 
Prec.  Ch.  526;  Walker  v.  Walkei^,  2  Atk.  98;  Joynes  v.  Statham,  3 
Atk.  389;  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  565;  Lincoln  v.  Wright, 
4De  G.  &  Jo.  16,  22;  Booth  v.  Turle,  16  L.  R.  Eq.  182;  Chattock 
V.  Midler,  8  Ch.  D.  177;  [Where  the  contract  has  not  been  put  in 
writing  by  reason  of  the  fraud  of  one  of  the  parties,  the  case  is 
taken  out  of  the  statute  as  regards  that  party:  Browne  Stat.  Frauds, 
Sec.  437-502.]  and,  therefore,  in  the  principal  case,  even  had  there 
been  no  acts  of  part  performance  of  the  agreement,  if,  as  was  alleg- 
ed, the  execution  of  the  lease  had  been  prevented  by  indirect  and 
unfair  means,  there  might  have  been  sufficient  grounds  for  the  Court 
to  have  decreed  a  specific  performance. 

Another  instance  in  which  the  Court  regards  fraud  as  forming  an 
exception  to  the  statute  is  thus  stated  by  Lord  Eldon,  C. :  "In  the 
case  of  instructions  upon  a  treaty  of  marriage;  the  conveyance  be- 
ing absolute,  but  subject  to  an  agreement  for  a  defeasance,  which, 
though  it  does  not  appear  by  the  conveyance,  it  can  be  proved  ali- 
unde: Mestaer  v.  Gillespie,  11  Ves.  628. 

So  likewise  where  a  written  instrument  appears  to  be  an  abso- 
lute conveyance  either  in  consequence  of  the  non-execution  of  a 
defeasance  according  to  promise,  or  the  fraudulent  omission  of  a 
clause,  parol  evidence  is  admissible  to  show  the  true  nature  of  the 
transaction,  and  to  reduce  the  absolute  conveyance  to  a  mortgage  or 
charge.  See  Maxwell  v.  Mountacute,  Prec.  Ch.  526;  Walker  v. 
Walker,  2  Atk.  98;  Dixon  v.  Parker,  2  Ves.  225;  Young  v.  Peachy, 
2  Atk.  257;  Joynes  v.  Statham,  3  Atk.  339;  Francklyn  v.  Fern, 
Bernard.  30;  Cotterell  v.  Purchase,  Ca.  t.  Talb.  61;  Spurgeon  v. 
Collier,  1  Eden,  55;  England  v.  Codrington,  1  Eden,  169;  Holmes 
V.  Mathews,  9  Moo.  P.  C.  C.  413;  Barnhart  v.  Greenshields,  lb.  18; 
Langton  v.  Horton,  5  Beav.  9;  Williams  v.  Owen,  5  My.  &  Cr.  303, 
306;  Lincoln  v.  Wright,  4  De  Q.  &  Jo.  16;  Douglass  v.  Culverwell, 
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3  GifF,  25J,  S.  a  4  De  G.  F.  &  Jo.  20;  Murphy  v.  Taylor,  1  Ir.  Ch. 
R  92. 

Again,  although  parol  evidence  on  the  part  of  a  plaintifP  seek- 
ing specific  performance  of  a  written  contract,  with  a  variation  sup- 
ported by  such  evidence  is  admissible  (Anon.  5  Yin.  Ab.  522,  tit. 
38;  Legal  v.  Miller,  2  Ves.  299;  Pitcairn  v.  Ogbourne,  2  Ves.  375), 
in  the  absence  of  a  part  performance  of  the  agreement  with  the 
variation  it  will  be  invariably  rejected  (Lawson  v.  Laude,  1  Dick. 
340;  Felly.  Chamberlain,  2  Dick  484;  Jenkinson  v.  Pepys,  1  V.  & 
B.  528,  S.  C.  15  Ves.  521,  cited;  Higginson  v.  Clowes,  15  Ves.  516); 
nevertheless,  as  a  defence  against  proceedings  for  specific 
performance,  parol  evidence  *  is  admissible  to  show  that  [  *8983 
not  only  by  fraud,  but  by  mistake,  or  even  surprise,  the 
written  agreement  does  not  contain  the  real  terms:  (Joynes  v.  Stat- 
ham,  3  Atk.  389);  [Grierson  v.  Mason,  60  N.  Y.  394;  Rowland  n 
Finney,  96  Pa.  St.  192.]  and  the  same  result  will  follow  where  the 
written  agreement  was  executed  upon  the  faith  of  some  stipulation 
varying  it  {Clarke  v.  Grant,  14  Ves.  519,  and  see  Jervis  v.  Berridge, 
8  L.  K.  Ch.  App.  351),  for  in  such  case  specific  performance  would 
only  be  decreed  upon  the  plaintiif  submitting  to  perform  the  written 
agreement  with  the  variation.  Clarke  v.  Grant,  14  Ves.  519,  and 
see  note  to  Woolam  v.  Hearn,  vol.  2,  post. 

Lord  North  appears  to  have  thought,  although  he  never  actually 
so  decided,  that,  where  it  was  part  of  the  agreement  that  it  should 
be  put  into  writing,  the  agreement  would  be  taken  out  of  the  Stat- 
ute of  Frauds.  See  Uollis  v.  Whiteing  or  Edtvards,  1  Vern.  151, 
159;  Leak  v.  Morrice,  2  Ch.  Ca,  135,  S.  C.  nom.  Leake  v.  Morris,  1 
Dick  14;  Deane  v.  Izard,  1  Vern.  159.  But  Lord  Thurlow,  in 
Whitchurch  v.  Bevis,  2  Bro.  C.  C.  565,  where  this  doctrine  was 
urged  at  the  Bar,  said,  "I  take  that  to  be  a  single  case  and  to  have 
been  overruled.  If  you  interpose  the  medium  of  fraud,  by  which 
the  agreement  is  prevented  from  being  put  into  writing,  I  agree  to 
it;  otherwise,  I  take  Lord  North's  doctrine,  "that  if  it  had  been  laid 
in  the  bill  that  it  was  part  of  the  agreement  that  it  should  be  put 
into  writing,  it  would  have  done,"  to  be  a  single  decision,  and  con- 
tradicted, though  not  expressly,  yet  by  the  current  of  opinions." 
See  also  Wood  v.  Midgley,  5  De  G.  Mac.  &  G.  41,  reversing  S.  C. 
2Sm.  &G.  115. 

Id  a  case,  however,  which  seems  to  stand  by  itself  Lord  Thurlow 
allowed  the  plaintiff  to  give  parol  evidence,  that  at  the  time  the 
contract  (which  was  afterwards  reduced  into  writing)  was  entered 
into  a  verbal  undertaking  had  been  given  by  the  purchaser  of  a 
house  to  the  vendor  for  indemnity  against  the  rent  and  covenants. 
Lord  Thurloic,  admitting  evidence  of  the  undertaking,  decreed  spe- 
cific performance  thereof.  "The  objection  made,"  said  his  Lord- 
ship, "that  the  evidence  is  inadmissible,  upon  the  ground  that  when 
the  parties  have  entered  into  a  written  agreement,  no  parol  evidence 
can  be  admitted  to  increase  or  diminish  such  agreement,  is  founded 
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upon  a  rule  that  is  right.  But  where  the  objection  was  originally 
made,  and  promised  by  the  other  party  to  be  rectified,  it  comes 
among  the  string  of  cases  in  1  Eq.  Ca.  Ab.  at  230,  231,  where  it  is 
considered  as  a  fraud  on  the  rule  of  law."  Pember  v.  Mathers,  1 
Bro.  C  C  52;  see  also  and  consider  Snelling  v.  Thomas,  17  L.  R. 

Eq.  303;  Attorney- General  y.  Jackson,  5  Hare,  355. 
[  *  899  ]  *A  parol  agreement  alone,  without  any  acts  of  part- per- 
formance, was  under  the  old  practice  held  to  be  taken  out 
of  the  Statute  of  Frauds  by  the  admission  thereof  by  a  defendant 
to  a  Bill  of  complaint,  in  his  answer,  unless  he  insisted  upon  the 
Statute  by  way  of  defence,  for  it  was  considered  that  the  admission 
of  the  agreement  took  it  entirely  out  of  the  mischief  which  the 
statute  was  designed  to  obviate  {The  Attorney -General  v.  Day,  1 
Ves.  221:  Lacony.  Merlins,  3  Atk.  3;  Gunter  v.  Halsey,  Ambl.  586; 
Limondson  v.  Siveed,  Gilb.  35,  sed  vide,  Eyre  v.  Popham,  Lotft's  Rep. 
808,  809);  and  in  the  event  of  the  death  of  such  party  making  the 
admission,  it  would  have  been  equally  binding  against  his  represen- 
tatives; lb. 

The  substantial  result  of  the  present  system  of  pleading,  is  to 
continue  this  effect  of  an  admission  of  the  contract  in  fact,  and  fur- 
thermore to  treat  the  contract  as  admitted  unless  it  is  actually  de- 
nied, except  in  the  case  of  an  infant,  lunatic,  or  person  of  unsound 
mind.  Rules  of  the  Supreme  Court,  1883,  Ord.  XIX.  rr.  13,  15; 
see  also  Fry,  Specif.  Perf.  247,  2nd  Ed. 

The  admission  by  the  vendor  of  land  that  he  had  agreed  to  sell 
real  estate  to  a  purchaser  since  deceased,  will  not  be  binding  on 
the  personal  representatives  of  such  purchaser;  nor  will  an  admis- 
sion by  a  purchaser  that  he  had  agreed  to  buy  real  estate,  bind  the 
real  representatives  of  the  alleged  vendor.  The  question  in  all  these 
cases  is,  was  the  deceased  himself  bound?  was  there  such  an  agree- 
ment as  converts  the  real  estate  into  personal,  or  the  personal  estate 
into  real  ?  And  in  such  cases  every  objection  may  be  taken  by  other 
parties  to  specific  performance  which  it  was  competent  for  the  de- 
ceased to  have  taken  if  he  had  resisted  specific  performance  during 
his  lifetime.  See  Bicckmaster  v.  Harrop,  7  Ves.  341,  345;  S.  C. 
13  Ves.  456;  Earl  of  Radnor  v.  Shu f to,  11  Ves.  448,  overruling 
Lacon  v.  Mertins,  3  Atk.  1.    See  also  Potter  v.  Potter,  1  Ves.  Sen.  4317. 

And  upon  the  same  principle  the  admission  of  an  agreement  by 
the  executors  of  a  testator,  will  not  be  binding  upon  the  residuary 
legatee.     Buckmaster  \.  Harrop,  7  Ves.  341;  S.  C,  13  Ves.  456. 

Where  the  defendant  admits  a  parol  agreement  as  alleged,  no 
further  proof  thereof  by  the  plaintiff  is  requisite,  even  although 
the  defendant  claims  the  benefit  of  the  Statute  of  Frauds,  if  there 
are  acts  of  part  performance,  for  by  their  means  the  case  is  taken 
out  of  the  Statute,  Coothw.  Jackson,  6  Ves.  12,  37,  38.  [McGowen 
V.  West,  7  Mo.  569;  Harris  2;.  Knickerbocker,  5  Wend.  638;  Smith's 
Eq.  252.] 

Where  the  defendant,  under  the  former  practice  of  the  Court  of 
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Chancery  by  answer  denied  the  agreement  as  !illeged,  the 
*evidence  of  one  witness  on  the  part  of  the  plaintiff,  unless  [  *  900  ] 
it  were  supported  by  corroborating  circumstances,  would 
not  be  sufficient  to  outweigh  the  denial  by  the  answer:  East  In- 
dia Co.  V.  Donald,  d  Yes.  275;  Morphett  v.  Jones,  1  Swanst.  172; 
Toole  V.  Medlicutt,  1  Ball  &  B.  393.  And  the  rule  probably  would 
still  be  the  same  where  the  defendant,  either  in  answer  to  interrog- 
atories or  in  his  evidence,  positively  on  oath  denied  the  alleged 
agreement.  [The  written  admissions  of  the  defendant  will  not  avail 
if  he  insists  on  the  statute  as  a  bar:  Thompson  v.  Jameson,  1 
Cranch,  295;  Story's  Eq.  Sec.  757;  Brooks  v.  Wheelock,  11  Pick 
439;  Robeson  t.  Hornbaker,  3  N.  J.  Eq.  GO.] 

Where,  however,  there  is  simply  a  defence,  not  put  in  on  oath, 
the  court  acting  upon  the  rule  of  law  might  consider  the  uncorrob- 
orated evidence  of  a  single  witness  in  support  of  the  alleged  agree- 
ment to  be  sufficient. 

Where  the  defendant  denies  the  agreement  as  alleged,  and  the 
evidence  adduced  by  the  plaintiflf  proves  an  agreement  varying 
from  that  alleged  by  him,  in  some  cases  the  bill  has  been  dismissed 
without  prejudice,  to  the  filing  of  another:  Hawkins  v.  Maltby, 
3  L.  R.  Ch.  App.  188,  195;  Lindsay  v.  Lynch,  2  S.  &  L.  1,  9,  10; 
Woolam  V.  Hearne,  7  Ves.  222,  vol.  ii.,  post. 

But  in  such  cases,  the  High  Court  would  now  probably  allow  the 
proceedings  to  be  amended.  See  Rules  of  Supreme  Court,  Order 
XXVIII. 

It  is  perhaps  somewhat  doubtful  (although  it  has  been  done,  see 
The  Malton  Case,  6  Ves.  470,  and  the  observations  thereon  of  Lord 
Eldon  in  Boardman  v.  Mostyn,  6  Ve.«.  470)  whether  an  inquiry  as 
to  the  terms  of  an  agreement  will  be  directed  where  it  has  not  been 
established  with  sufficient  clearness  for  the  Court  to  make  a  decree. 
See  Savage  v.  Carroll,  2  Ball  &  B.  451;  London  &  Birmingham 
Railway  Company  v.  Winter,  Cr.  &  Ph.  57,  and  the  observations  of 
Lord  Hatlierley,  C,  in  Crook  v.  Corporation  .of  Seaford,  6  L.  R. 
Ch.  App.  551;  S.  C,  10  L.  R.  Eq.  678. 

In  many  cases,  especially  where  the  possession  has  been  taken 
and  there  have  been  other  acts  of  part  performance,  there  has  been 
a  strong  inclination  quacunque  vid  to  make  out  the  agreement  not- 
withstanding the  conflict  of  evidence.  "Courts  of  Equity,"  ob- 
serves Lord  Cottenham,  C,  "exercise  their  jurisdiction  in  decreeing 
specific  performance  of  verbal  agreements  where  there  has  been  a 
part  performance,  for  the  purpose  of  preventing  the  great  injustice 
which  would  arise  from  permitting  a  party  to  escape  from  the  en- 
gagements he  has  entered  into,  upon  the  ground  of  the  Statute  of 
Frauds,  after  the  other  party  to  the  contract  has,  upon  the  faith  of 
such  engagement,  expended  his  money,  or  otherwise  acted,  in  exe- 
cution of  the  agreement.  [Adams  on  Equity,  86.]  Under  such 
circumstances,  the  Court  will  struggle  to  prevent  such 
injustice  from  being  effected;  and  with  that  object  ^Mt  has,  [  *  901  ] 
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at  the  hearing,  and  when  the  plaintiff  has  failed  to  establish  the  pre- 
cise terms  of  the  agreement,  endeavored  to  collect,  if  it  can,  what 
the  terms  of  the  agreement  really  were."  Mundy  v.  Jolliffe,  5  My. 
&  Cr.  167,  177.  See  also  Mortimer  \.  Ch^chard,  2  Ves.  Jun.  243; 
Laird  v.  The  Birkenhead  Railway  Co.,  Johns.  500;  Wilson  v.  The 
West  Hartlepool  Raihvay  Co.,  34  Beav.  187 ;  S.C.2  De  G.  Jo.  &  Sm. 
475;  Oxford  v.  Provand,  2  L.  B.  P.  C.  135,  148;  Baumann  v.  James, 
3  L.  R  Ch.  App.  508. 

Where  the'  variation  between  the  agreement  alleged  and  that 
proved  is  immaterial,  evidence  thereof  will  not  be  required,  as,  for 
instance,  where  it  consists  of  some  admission  by  the  plaintiff  of  a 
term  against,  or  omission  of  a  term  favourable  to,  himself:  Clifford 
V.  Turrell,  1  Y.  C.  C.  C.  138. 

So  where  there  was  an  allegation  in  a  bill  that  the  plaintiff,  the 
tenant,  was  to  pay  taxes  and  to  do  necessary  repairs,  it  was  held 
that  the  omission  of  proof  thereof  was  not  a  substantial  variation, 
first,  because  the  allegation  was  an  admission  by  the  plaintiff  against 
himself,  and  secondly,  because  it  was  immaterial,  as  in  the  absence 
of  such  stipulation  he  would  have  been  liable:  (Gregory  v.  Mighell, 
18  Ves.  328;)  a  fortiori  will  this  be  the  case  where  the  acts,  the  ad- 
mission whereof  by  the  plaintiff*  is  against  his  interest,  have  been 
already  performed:  Mundy  v.  Jolliffe,  5  My.  &  G.  167,  176. 

If,  after  all  the  evidence  that  can  be  got,  any  material  terms  of 
the  contract  are  doubtful,  the  Court  can  make  no  decree:  Clinan  v. 
Cooke,  1  S.  &  L.  22;  Lord  Ormond  v.  Anderson,  2  Ba.  &  B.  363; 
Wheeler  v.  D'Esterre,  2  Dow.  359;  Blore  v.  Sutton,  3  Mer.  237; 
Reynolds  v.  Waring,  You.  346;  Monro  v.  Taylor,  8  Hare,  51;  3 
Mac.  &  G.  719;  Tatham  v.  Piatt,  9  Hare,  660;  Stuart  v.  The  Lon- 
don &  North-Western  Railway  Co.,  1  De  G.  Mac.  &  G.  721;  Taylor 
V.  Portington,  7  De  G.  Mac.  &  G.  328. 

Where  the  defendant  denies  the  agreement  alleged  by  the  plain- 
tiff, but  admits  another,  if  the  acts  of  part  performance  were  equally 
consistent  with  both  agreements,  it  has  been  held  that  parol  evi- 
dence of  the  agreement  alleged  by  the  bill  was  not  admissible. 
See  Lindsay  v.  Lynch,  2  S.  &  L.  1.  There  the  plaintiff  alleged  an 
agreement  for  a  lease  for  three  lives,  the  answer  admitted  an  agree- 
ment for  one  life  only,  and  the  acts  of  part  performance,  viz.,  the 
building  of  a  wall  under  a  former  covenant  and  the  payment  of  rent 
not  being  inconsistent  with  the  agreement  set  up  by  the  defendant, 
evidence  in  support  of  the  agreement  set  up  by  the  bill  was  re- 
used.    Sed  vide  Sutherland  v.  Briggs,  1  Hare,  26;   Tomkinson  v. 

Staight,  17  C.  B.  697. 
[  *  902  ]  It  seems  that  if  in  that  case  the  *  plaintiff  had  amended 
his  bill  abandoning  the  agreement  alleged  in  his  bill,  he 
might  have  had  a  decree  for  the  agreement  admitted  by  the  defend- 
ant (Anon.,  2  S.  &  L.  9,  cited),  but  as  he  had  amended  his  bill,  con- 
tinuing to  insist  on  the  agreement  alleged  in  the  bill,  and  praying 
in  the  alternative,  to  have  specific  performance  of  the  agreement  ad- 
344 


LESTER  V.  FOXCROPT.  *  903 

mitted  by  the  defendant,  the  bill  was  dismissed  with  costs  without 
prejudice  to  his  filing  a  new  bill:  Lindsay  v.  Lynch,  2  S.  &  L.  1. 

The  principle  that  a  statute  shall  not  be  made  an  instrument  for 
covering  a  fraud  has  been  illustrated  by  cases  in  which  Courts  of 
equity  have  not  allowed  parties  to  profit  where  they  have  fraudu- 
lently induced  another  party  either  not  to  make  or  to  refrain  from 
altering  wills,  the  mode  of  executing  which  was  formerly  regulated 
by  the  5th  &  19th  sections  of  the  Statute  of  Frauds  (29  Car.  2,  c. 
8),  and  is  now  by  the  Wills  Act  (1  Vict.  c.  26). 

Hence,  though  a  testator,  after  devising  an  estate  to  another, 
should  leave  a  declaration  of  trust  not  executed  in  the  mode  re- 
quired by  the  statute,  the  devisee  will  take  beneficially,  and  may 
plead  the  statute  by  way  of  answer  to  the  declaration  [Adlingfon  v. 
Cann,  3  Atk.  151;  In  re  Boyes,  Boyes  v.  Carritt,  26  Ch.  D.  531): 
nevertheless,  where  a  person,  knowing  that  a  testator  in  making  a 
disposition  in  his  favour  intends  it  to  be  applied  for  purposes  other 
than  for  his  own  benefit,  either  expressly  promises  or  by  silence  im- 
plies, that  he  will  carry  the  testator's  intentions  into  effect,  and  the 
property  is  left  to  him  upon  the  faith  of  that  promise  or  undertak- 
ing, it  is  in  effect  a  trust,  and  in  such  case  the  Court  will  not  al- 
low the  devisee  to  set  up  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  or, 
rather,  the  Statute  of  Wills  (1  Vict.  c.  26),  by  which  the  Statute  of 
Frauds  is  now  in  this  respect  superseded:  Jones  v.  Badley,  3  L.  K 
Ch.  App.  364,  per  Lord  Cairns,  L.  C. :  and  see  Wallgrave  v.  Tebbs, 
2  K.  &  J.  313. 

Thus,  if  a  father  devises  an  estate  to  his  youngest  son,  who 
promises  that  if  the  estate  be  devised  to  him  he  will  pay  10,000Z. 
to  the  eldest  son,  the  Court,  upon  proceedings  being  taken  by  the 
latter,  would  compel  the  former  "to  discover  whether  that  passed  in 
parol;  and  if  he  acknowledged  it,  even  praying  the  benefit  of  the 
Statute,  he  would  be  a  trustee  to  the  amount  of  10,000Z. ;  per  Lord 
Eldon  in  Sfickland  v.  Aldridge,  9  Ves.  519. 

Upon  the  same  principle,  if  the  owner  of  an  estate  suffered  it  to 
descend,  being  informed  by  the  heir  that  if  it  were  permitted  to  de- 
scend, he  would  make  a  provision  for  his  mother,  wife,  or  other  per- 
son, there  is  no  doubt  the  Court  would  compel  the  heir  to 
discover  whether  he  did  make  *  such  promise,  and  would  [  *  903  ] 
hold  him  to  be  a  trustee  to  the  extent  of  the  provisions 
that  he  agreed  to  make:  Stickland  v.  Aldridge,  9  Ves.  519.  See 
also  Hanns  v.  Horwell,  Gilb.  Eq.  Rep.  1 1 ;  Seilack  v.  Han^is,  5  Vin. 
Ab.  521,  pi.  31;  iWCormick  v.  Grogan,  4L.  K  Ho.  Lo.  88. 

It  may,  indeed,  be  laid  down  as  a  general  rule  that  where  a  tes- 
tator devises  or  bequeaths  real  or  personal  property  (Kingsman  v. 
Kingsman,  2  Vern.  559;  Oldam  v.  Lichford,  2  Vern.  506;  Thynnv. 
Thynn,  1  Vern.  296),  to  one  who  appears  upon  the  face  of  the  will 
to  take  beneficially,  but  who  has  agreed  with  the  testator  that  he  will 
hold  a  part  (Stickland  v.  Aldridge,  9  Ves.  519),  or  even  the  whole 
[Thynn  v.  Thynn^  1  Vern.  296),  of  the  property  so  devised  or  be- 
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queathed  to  him  upon  a  lawful  trust  in  favour  of  some  other  per- 
Ron  or  persons,  he  will,  to' the  extent  of  his  engagement,  be  held  a 
trustee  for  such  person  or  persons:  Reech  v.  Kennigate^  Amb.  67;  S. 
C.  1  Ves  123;  Devenish  v.  Baines,  Prec.  Ch.  8;  Chamber  lain  e  v. 
Chamberlame,  2  Eq.  Ca.  Ab.  43;  Nab  v.  Nab,  10  Mod.  404;  Strode 
V.  Winchester,  1  Dick.  397;  Harriot  v.  Harriot,  1  Stra.  672;  Barrotv 
V.  Greenoiigh,  3  Ves.  152;  Podmore  v.  Gunning,  7  Sim.  644;  Gray 
V.  Gray,  11  Ir.  Ch.  Kep.  218;  Attorney  -  Gener  al  \.  Dillon,  IS  Ir.Ch. 
Rep.  127;  Irvine  v.  Sullivan,  8  L.  R.  Eq.  673;  Norris  v.  Frazer,  15 
L.  R.  Eq.  318;  HcCormick  v.  Grogan,  4  L.  R.  H.  L.  82;  Riordan  v. 
Banon,  10  I.  R.  Eq.  469;  In  re  Fleetivood,  15  Ch.  D.  594. 

In  thus  acting  the  Court  does  not  violate  the  spirit  of  the  statutes; 
but  for  the  same  end,  namely  the  prevention  of  fraud,  it  engrafts 
the  trusts  on  the  devise  by  admitting  evidence  which  the  statutes 
would  in  terms  exclude,  in  order  to  prevent  a  devisee  from  applying 
property  to  a  purpose  foreign  to' that  for  which  he  undertook  to  hold 
it:  Jones  v.  Badley,  3  L.  R.  Ch.  App.  364. 

In  these  cases  it  will  be  observed  that  persons  making  a  promise 
to  do  something  in  itself  not  illegal,  for  a  third  party,  are  compelled 
to  make  good  their  promise  by  means  of  the  Court  holding  them  to 
be  trustees  to  the  extent  of  the  promise. 

Where,  however,  persons  to  whom  property  is  devised  upon  a 
secret  trust  or  understanding  to  compass  what  is  illegal,  as,  for  in- 
stance, to  hold  realty  or  property  savouring  of  realty  for  the  pur- 
poses of  a  charity  in  evasion  of  what  is  commonly  called  the  Mort- 
main Act  (9  Geo.  2,  c.  36),  there  will  be  a  resulting  trust  (accord- 
ing to  the  nature  of  the  property),  for  the  heir  at  law,  or  next  of 
kin,  who  may,  notwithstanding  the  plea  of  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  compel  the  devisee  to  disclose  any  promise  he 
may  have  made  to  hold  the  realty  or  any  part  of  it  for  the 
[  *  904  ]  *  benefit  of  a  charity.  See  Stickland  v.  Aldridge,  9  Ves. 
516;  Huckleston  v.  Brown,  6  Ves.  52;  Burneyx.  Hacdonald, 
15  Sim.  6;  Russell  v.  Jackson,  10  Hare.  204;  Lomax  v.  Ripley,  3  Sm. 
&  G.  48;  Carter  v.  Green,  3  K.  &  J,  561;  Hoss  v.  Cooper,  1  J.  &  H. 
352;  HcCormick  v.  Grogan,  4  L.  R.  Ho.  Lo.  82;  Springett  v.  Jen- 
ings,  10  L.  R.  Eq.  488,  6  L.  R.  Ch.  App.  333. 

In  such  cases,  although  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36), 
declares  a  devise  "in  trust  or  for  the  benefit  of"  a  charity  to  be  ab- 
solutely void,  it  has,  after  some  conflict  of  judicial  opinion  (Adling- 
ton  v.  Cann,  3  Atk.  156;  Edwards  v.  Pike,  1  Eden,  267;  Boxon  v. 
Statham,  lb.  508;  Bishop  v.  Talbot,  5  Ves.  60,  cited),  been  ultimately 
decided  that  the  devise  of  the  legal  estate  is  valid,  but  that  the  Court 
of  equity  will,  for  the  reasons  before  mentioned,  fasten  a  trust  there- 
on in  favour  of  the  heir:  Sweeting  v.  Sweeting,  10  Jur.  N.  S.  31. 

If  there  has  been  a  devise  to  several  persons  qj&  joint  tenants,  and 

one  of  them  has  either  expressly  promised  to  dispose  of  the  property 

for  a  charitable  purpose,  or  has  by  his  silence  or  acquiescence  given 

the  testator  to  understand  that  he  would  do  so,  th^y  will  hold  the 
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property  as  trustees  for  the  heir  at  law:  Russell  v.  Jackson,  10  Hare, 
204.  See  also  Carter  v.  Green,  3  K.  &  J.  603;  Jones  v.  Badley,  3  L. 
R.  Ch.  App.  362,  reversing  S.  C.  3  L.  R.  Eq.  635.  But  a  mere  state- 
ment in  a  will  of  one  of  the  joint  tenants,  that  the  property  was  held 
in  trust,  will  not  affect  the  beneficial  interest  of  the  survivors,  when 
nothing  had  taken  place  on  the  part  of  any  of  the  joint  tenants  dur- 
ing the  life  of  the  testator  which  would  be  sufficient  to  fasten  upon 
them  a  trust:   Turner  v.  The  Attorney -General,  10  Ir.  R.  Eq.  386. 

Where,  however,  a  devise  was  made  to  several  persons,  as  tenants 
in  common,  and  a  subsequent  communication  of  the  testator's  inten- 
tions in  favour  of  a  charity,  was  made  to  one  of  them  only,  the  other 
devisees  were  held  not  to  be  affected  by  a  trust.  Tee  v.  Ferris,  2  K. 
&  J.  357;  and  see  Burney  v.  Macdonald,  15  Sim.  6;  Mossy.  Cooper, 
IJ.  &  H.  352;  Rowhotham  v.  Dunnett,  8  Ch.  D.  430. 
.  Where  property  is  devised  to  persons  with  power  to  dispose  to 
such  charities  as  they  may  think  proper,  the  heir,  according  to  Lord 
Eldon,  may  have  a  right  to  call  upon  them  to  say  whether  they  have 
done  so,  or  mean  to  do  so,  and  how  much  they. mean  to  dispose  of: 
Muckleston  v.  Brown,  6  Ves.  66. 

The  onus,  however,  lies  upon  the  plaintiffs  of  showing  that  a 
trust  for  a  charity  was  communicated  to,  and  expressly  or 
tacitly  accepted  by  the  devisees;  but  if  *this   is   not  ad-   [*905] 
mitted  by  the  defendants,  he  may  prove  it  by  evidence 
aliunde:  Edwards  v.  Pike,  1  Eden,  267. 

Although  a  charitable  desire  or  object  may  have  existed  in  the 
mind  of  the  testator  making  a  devise,  if  the  plaintiffs  fail  to  show 
that  any  secret  trust  for  charity  was  communicated  to  or  accepted, 
or  acquiescec  inby  the  defendants,  the  devise  will  be  valid,  although 
the  devisees  intend  to  carry  out  the  charitable  intentions  of  the 
testator:  Wallgrave  v.  Tehhs,  2  K.  &  J.  313;  Lomax  v.  Ripley,  3  Sm, 
ife  G.  48;  Jones  v.  Badley,  3  L.  R.  Ch.  App.  362,  reversing  S.  C.  3 
L.  R.  Eq.  635;  Turner  v.  The  Attorney -General,  10  Ir.  R.  Eq.  38?; 
Roiubotharti  v.  Dunnett,  8  Ch.  D.  430. 

Even  where  a  devisor,  after  devising  lands,  declares  a  trust  in 
favour  of  a  charity  by  any  unattested  paper  or  by  parol,  if  the  plain- 
tiff cannot  prove  that  the  devisee  has  either  expressly  or  impliedly 
engaged  to  carry  out  the  same,  he  will  be  able  to  claim  the  land 
unaffected  by  the  trust.  See  Adlington  v.  Cann,  3  Atk.  141,  where 
Lord  Hardivicke  was  clearly  of  opinion,  that  there  being  nothing 
in  the  will  attaching  a  trust,  if  the  testator  afterwards,  by  an  un- 
attested paper,  expressing  his  own  intention,  not  communicated,  said, 
the  pui^ose  was  to  devote  the  estate  to  a  charitable  purpose,  the 
devisee  might  object,  that  he  had  taken  under  a  will  well  executed; 
and  that  the  subsequent  paper  was  not  well  executed  :  Wallgrave 
V.  Tebbs,  2  K.  &  J.  313;  Lomax  v.  Ripley,  3  Sm.  &  G.  48. 

The  result,  however,  would  be  otherwise,  if  the  devisee  induced 
the  devisor  to  make  the  will,  or  to  refrain  from  altering  it  when  it 
was  made,  in  his  favour,  upon  the  understanding  that  he  would 
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carry  out  the  trusts  contained  in  the  unattested  paper:  Russell  v. 
Jackson,  10  Hare,  204.  A  will  may,  no  doubt,  so  refer- to  a  sepa- 
rate document  as  to  incorporate  it,  but  it  is  essential  that  the  docu- 
ment must  first  be  clearly  indentitied  by  the  description  of  it  given 
in  the  will,  and  secondly,  that  it  must  be  shown  to  have  been  in  ex- 
istence at  the  time  when  the  will  was  made:  Singleton  v.  Tomlinson,  3 
App.  Ca.  404,  414;  In  the  Goods  of  Pear se,  1  L.  K  P.  &  D.  382. 

If  a  testator  makes  a  devise,  meaning  at  the  time  thereafter  duly 
to  declare  the  trusts,  and  it  happened  that  he  did  not  declare  any, 
the  case  would  lie,  it  seems,  within  the  equity  of  the  Court,  and  if 
the  devisees  admitted  his  will  was  made  upon  such  an  undertaking, 
that  they  would  execute  the  trusts,  the  heir  might  have  a  right  to 
say  no  trust  was  duly  declared,  that  the  purpose  therefore  failed, 
and  the  trust  resulted  to  him,  not  upon  the  intention,  but 
[  *  906  ]  upon  the  ground  that  there  was  *  no  intention,  and  that 
ho  was  entitled  to  avail  himself  of  that:  Muckleston  v. 
Brown,  0  Ves.  52,  64.  See  also  Russell  v.  Jackson,  10  Hare,^204  , 
and  the  legatee  to  whom  personal  estate  was  bequeathed  under 
such  circumstances  would  hold  it  as  trustee  for  the  next  of  kin.  In 
re  Boyes,  Boyes  v.  Carritt,  26  Ch.  D.  531,  537. 

It  may  be  here  mentioned  that  a  defence  founded  on  the  Statute 
of  J^'rauds  cannot  now  be  raised  by  demurrer.  Catling  v.  King,  5 
Ch.  D.  660. 

\_Doctrine  of  Part  Performance  Restated. — In  equity,  under  the 
jurisdiction  to  suppress  fraud,  relief  may  be  granted  in  some  of  the 
cases  to  which  the  forms  at  law  are  imperfectly  or  not  at  all  adapted. 
Though  the  Statute  of  Frauds  binds  the  equity  (Skipwith  v.  Dodd, 
24  Miss.  487;  Watson  v.  Erb,  33  Ohio,  35;  Abell  v.  Calderwood,  4 
Cal.  90),  the  same  as  the  law  tribunals,  it  does  not  abrogate  the 
prior  equity  jurisdiction  over  fraud.  And  it  is  palpable  fraud  for 
orje  man  to  entice  another  with  promises,  to  change  his  course  of 
action,  and  to  his  injury  part  with  his  effects  or  his  services,  then 
fall  back  on  the  statute  to  avoid  doing  what  he  has  led  the  other  to 
expect;  hence  the  necessity  of  the  doctrine  of  part  performance, 
which  is  based  upon  the  principle  that  where  a  contract  is  so  far 
performed  that  the  parties  could  not  be  restored  to  their  original 
position  if  the  contract  was  rescinded,  and  it  would  be  unjust  to  allow 
any  technicality  to  prevent  the  fultilment  of  the  contract.  There- 
fore, if  a  verbal  contract  has  been  made  for  the  sale  of  real  estate, 
and  is  acted  upon  to  the  extent  above  indicated  neither  of  the  parties 
can  refuse  to  perform  their  part  of  the  contract  on  the  ground  that 
the  Statute  of  Frauds  has  not  been  complied  with.  The  equity  of 
part  performance  to  take  a  case  out  of  the  4th  sec.  of  the  Statute  of 
Frauds  does  not  extend  to  contracts  concerning  any  other  subject- 
matter  than  land,  and  the  acts  of  part  performance  must  be  un- 
equivocally referable  to  the  agreement,  and  must  be  such  as  to 
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change  the  relative  position  of  the  parties  with  regard  to  the  sub- 
ject-matter of  the  agreement. 

The  equity  of  part  performance  has  been  limited  to  the  following 
principles: — (1)  The  act  of  part  performance  must  be  unequivocal. 
It  must  have  relation  to  the  one  agreement  relied  upon  and  to  no 
other.  (2)  There  must  be  some  evidentia  rei  to  connect  the  alleged 
part  performance  with  the  alleged  agreement.  (3)  It  is  not  enough 
that  an  act  done  should  be  a  condition  of,  or  a  good  consideration 
for  a  contract,  unless  it  is  as  between  the  parties,  such  a  part  exe- 
cution as  to  change  their  relative  positions  as  to  the  subject  matter 
of  the  contract.  The  acts  must  be  such  as  to  render  non- perform- 
ance a  fraud:  Wilmer  v.  Farris,  40  Iowa,  310;  Christy  v.  Barnhard, 
2  Harris  (Pa.),  260. 

The  mere  fact  that  the  purchase  money  has  been  paid  is  not 
sufficient  to  take  the  case  oat  of  the  statute:  Evarts  v.  Agnes,  4  Wis. 
343;  Malins  v.  Brown,  4  Comstock,  403. 

The  doctrine  applies  to  companies  and  corporations,  as  well  as  to 
individuals. 

Where  the  one  party  to  the  oral  agreement,  has  paid  the  consid- 
eration, or  any  portion  of  it,  and  the  other  party  relying  on  the 
statute  refuses  the  promised  performance,  the  former  may  recover 
back  in  a  suit  at  law,  the  money  or  other  value  which  he  has  paid. 
Hawley  v.  Moody,  24  Vt.  603;  Montague  v.  Garnett,  3  B.  Bush. 
297.  But  he  cannot  recover  it  if  the  other  party  waives  the  statute 
and  stands  ready  to  perform  :  Swanzey  v.  Moore,  22  111.  63  ; 
Coughlinv.  Knowles,  7  Met.  57;  Plummer-y.  Buckham,  55  Me.  105. 

It  is  well  settled  that  the  remedy  is  mutual,  and  that  the  vendor 
may  bring  his  action  in  all  cases  where  the  purchaser  could  sue  for 
specific  performance  of  the  contract,  and  this  independently  of  any 
question  on  the  Statute  of  Frauds.] 
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[*907]  *  CUDDEE  v.  RUTTER. 


Trin.   Term,  6  Geo.  1. 

[reported    5    VIN.    AB.    538,    PL.    21.] 

Specific  Performance  of  Agreements  relating  to  Personal  Prop- 
erty.]— A  bill  in  equity  ivill  not  lie  for  specific  performance  of 
an  agreement  to  transfer  South  sea  Stock, 

Bill  for  a  specific  performance  of  an  agreement  to  transfer 
stock  (c).  The  case  was,  the  defendant  agreed  with  the  plaintiff 
to  transfer  to  him  lOOOZ.  South-sea  Stock,  upon  the  20th  of  Novem- 
ber then  next  following,  at  the  rate  of  104Z.  per  cent.,  and  gave  him 
a  promissory  note  under  his  hand  for  so  doing,  and  received  two 
guineas  of  the  plaintiff  in  part  of  the  consideration -money;  but  the 
defendant,  in  drawing  the  note,  had  put  in  the  usual  words  "or  pay 
the  difference,"  which  the  plaintiff  struck  out,  and  would  not  agree 
to,  and  then  the  defendant  signed  the  note. 

After  the  bargain  was  made,  and  before  the  time  of  delivering 
the  stock,  the  South-sea  Stock  rose  considerably  in  value,  and  the 
defendant  did  not  deliver  the  stock  at  the  day,  but  a  few  days  after- 
wards offered  to  pay  the  difference,  and  submits  so  to  do  by  his 
answer;  but  the  plaintiff  insists  to  have  the  stock  actually  trans- 
ferred to  him,  and  refuses  to  take  the  difference,  &c. 

Sir  Robert  Raymond  and  Mr.  Vernon j  for  the  defendant  insisted, 
that  buying  of  stock  in  this  manner,  to  be  delivered  at  a  future 
time,  at  a  certain  price,  was  in  the  nature  of  a  wager  upon  the  rise 
and  fall  of  stock,  and  therefore  paying  the  difference  is  a  sufficient 

performance  of  the  contract;  that  a  contract  for  the  sale 
[  *  908  ]  of  stock  differs  from  *  other  contracts  for  sale  of  a  house, 

lands,  &c.,  for  in  such  things  there  may  be  a  particular 

conveniency  or  benefit  to  the  buyer  in  this  individual  house,  &c.: 

(c)  S.  C.  nom.  Cud  v.  Rutter,  1  P.  Wms.  570;  2  Eq.  Ca.  Ab.  18,  pi.  8;  Prec. 
Ch.  534,  cited,  nom.  Scould  v.  Butter;  Reg.  Lib.  A.  1719,  fol.  35;  Reg.  Lib.  B. 
1719,  fol.  411. 
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but  it  is  not  so  in  stock,  for  one  lOOUZ.  is  as  good  as  another  lOOOZ. 
stock,  and  is  to  be  purchased  daily  in  Exchange  Alley:  that  the 
plaintiff  has  his  remedy  at  law  for  the  damages;  viz.,  the  differ- 
ence, and  that  is  the  justice  of  the  case  between  the  parties;  that 
it  is  discretionary  in  the  Court  to  decree  a  specific  performance  of 
an  agreement,  and  that  in  many  cases  the  Court  will  leave  the  party 
to  his  remedy  at  law  for  breach  of  a  contract,  &c. 

Sir  Joseph  Jektll,  M.  R.,  said,  that  this  is  a  fair  and  reasonable 
agreement,  and  he  saw  no  reason  why  the  Court  should  not  in  this 
case,  as  well  as  others,  decree  a  specific  performance  of  the  contract, 
especially  since  it  was  insisted  upon  by  the  plaintiff,  at  the  making 
the  agreement,  that  he  should  not  be  obliged  to  take  the  difference, 
but  would  have  the  stock  actually  delivered  to  him;  and  it  is  more 
for  the  advantage  of  the  buyer  to  have  the  stock  than  the  difference, 
and  saves  him  the  trouble  of  buying  it  of  another,  and  paying 
brokerage:  and  decreed  that  the  defendant  do  transfer  the  stock, 
and  pay  the  dividends  since  the  20th  of  November,  plaintiff  to  pay 
interest  of  the  money  to  that  time,  and  ordered  costs  to  the  plaintiff. 

Lord  Chancellor  Parker  (rf),  on  an  appeal  from  this  decree, 
upon  opening  the  cause,  asked  if  the  plaintiff  was  at  the  South-sea 
House  upon  the  day  appointed  for  transferring  the  stock,  to  de- 
mand it,  and  tender  the  money,  and  seemed  strongly  against  the 
plaintiff,  and  urged  the  law  in  case  of  a  bargain  for  corn  to  be  de- 
livered upon  a  day  certain  at  such  a  market,  at  such  a  price,  and  the 
corn  is  not  delivered  according  to  the  contract;  the  buyer  shall  not 
by  a  bill  in  equity  compel  the  seller  to  a  specific  performance  of 
this  agreement,  but  the  buyer  is  left  to  his  remedy  at  law,  for  breach 
of  the  agreement  to  recover  damages,  id  est,  the  difference  between 
the  price  agreed  on  by  the  parties,  and  the  price  of  corn  upon  the 
markot-day. 

*  Argument  for  the  plaintiff. — It  was  said,  it  was  the  [*909] 
common  justice  of  this  Court  to  compel  the  party  to  a 
specific  performance  of  his  agreement,  if  the  same  was  just  and 
reasonable,  and  fairly  obtained:  that  this  was  a  just,  reasonable, 
and  fair  agreement  in  all  the  circumstances:  it  was  the  current 
price  of  the  stock  at  that  time,  and  no  imposition  upon  the  defend- 
ant: that  the  subsequent  rise  could  not  alter  the  case,  for  it  was  an 
equal  hazard  that  it  might  fall,  and  the  parties  in   such  contracts 

(d)  Afterwards  Earl  of  Macclesfield. 
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executory  must  take  their  chance.  They  compared  it  to  the  case  of 
a  contract  for  so  many  bales  of  silk,  or  any  other  merchandise,  to  bo 
delivered  at  a  future  day,  at  a  certain  price:  if  the  value  of  the 
silk,  or  other  goods,  doth  rise  before  the  day,  that  is  no  excuse  for 
non-performance  of  the  contract.  So,  in  the  case  of  a  contract  for 
lands,  if  lands  rise  in  value,  yet  the  party  ought  to  execute  his 
agreement.  They  said,  that,  from  the  time  of  the  contract  to  the 
time  appointed  for  the  delivery,  the  stock  did  not  rise  above  12Z.  per 
cent. ;  that  it  was  not  more  at  the  time  of  filing  the  bill,  which  was 
in  January,  1718;  nay,  it  was  not  more  at  the  time  of  the  decree 
pronounced  by  the  Master  of  the  Rolls  in  Michaelmas  Term  last: 
and  though  the  stock  has  risen  since  to  a  vast  price,  between  900Z. 
and  lOOOZ.  per  cent.,  if  the  defendent  suffers  by  that  it  is  his  own 
fault  in  not  performing  his  contract  sooner,  when  he  was  demanded 
so  to  do,  and  in  not  obeying  the  decree,  as  he  ought  to  have  done: 
that  whatever  has  happened  since  cannot  alter  the  case:  that  the 
contract  was  reasonable  at  the  time  it  was  made,  and  so  it  was  when 
the  bill  was  filed  and  the  decree  pronounced.  * 

Argument  for  the  defendant. — It  was  said  for  the  defendant,  that 
the  rule  laid  down  was  too  general  for  compelling  the  execution  of 
agreements  between  the  parties:  that  this  Court  would  not  compel 
the  party  to  perform  a  hard  agreement,  though  it  was  fair  at  the 
time  it  was  made,  but  leave  the  other  party  to  his  remedy  at  law: 
that  it  was  very  unreasonable  now  to  compel  the  defendant  to 
transfer  lOOOZ.  South -sea  Stock  to  the  plaintiff,  at  104Z.   10s.  per 

cent.,  when  it  was  worth  lOOOZ.  per  cent.;  that  paying  the 
[*910]   difference  *  at  the  day  was  a  good  performance  of  this 

contract:  that  the  plaintiff  knew  that  the  defendant  had 
no  stock  when  he  made  the  bargain  with  him,  and  therefore  could 
not  expect  to  have  the  stock  delivered  to  him,  but  to  have  the  dif- 
ference if  the  stock  should  happen  to  rise  before  the  time;  and  he 
had  no  more  intention  to  take  the  stock  than  the  other  had  to  de- 
liver it,  and  this  appears  by  his  non-attendance  at  the  South-sea 
House  upon  the  day  to  accept  and  pay  for  the  stock.  They  cited 
the  case  of  The  Marquis  of  Normandy  v.  Lord  Berkly,  temp.  Lord 
SomerSy  C,  who  said,  in  that  case,  that  the  Court  would  not  carry 
agreements  into  execution  unless  the  contract  was  reasonable  and 
fair  in  every  particular,  because  they  cannot  mitigate  damages 
upon  the  circumstances  of  the  case,  as  a  jury  may  do,  but  must 
decree  the  whole  contract  to  be  performed. 
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Reply  for  the  plaintiff. — It  was  replied  that  the  plaintifP,  some 
days  before  the  stock  was  to  be  delivered,  told  the  defendant  that 
he  expected  to  have  the  stock  delivered  to  him;  but  the  defendant 
said  that  he  had  not  the  stock,  and  therefore  could  not  deliver  it; 
and  afterwards  the  defendant  kept  out  of  the  way  for  some  days, 
and  the  plaintiff  could  not  find  him,  and  that  was  the  reason  he  did 
not  attend  at  the  South-sea  House  to  accept  the  stock;  that  this 
being  occasioned  by  the  defendant's  own  unfair  dealing,  the  plaintiff 
ought  not  to  suffer  by  it;  and  upon  that  account  the  plaintiff  ought 
to  be  relieved  in  equity,  because  he  is  remediless  at  law  for  want 
of  a  legal  demand  and  tender  upon  the  day. 

Lord  Chancellor  Parker. — There  is  no  reason  to  bring  this  bill 
for  a  specific  performance  of  this  agreement,  because  there  is  no 
difference  between  this  1000/.  South-sea  Stock  and  another  lOOOi. 
stock,  which  the  plaintiff  might  have  bought  of  any  other  person  upon 
the  very  day;  and  the  plaintiff  does  not  suffer  at  all  by  the  non-per- 
formance of  the  agreement  specifically,  if  the  defendant  pays  him 
the  difference. 

These  sorts  of  contracts  are  commonly  understood  to 
*  mean  no  more  than  to  transfer  the  stock  or  pay  the  dif-  [  *  911  ] 
ference,  and  this  fully  answers  the  intention  of  the  parties; 
and  the  party  has  thereby  the  entire  benefit  of  his  contract  as  fully 
as  if  the  stock  were  actually  delivered,  for  he  may  buy  of  any  other 
person,  and  be  no  more  money  out  of  pocket  than  if  the  stock  were 
delivered  to  him  according  to  the  agreement.  This  differs  very 
much  from  the  case  of  a  contract  for  lands,  some  lands  being  more 
valuable  than  others — at  least,  more  convenient  than  others — to 
the  purchase;  but  there  is  no  difference  in  stock — one  man's  stock 
is  of  equal  benefit  and  conveniency  as  another's. 

Secondly,  it  appears  that  the  defendant  had  not  the  stock  when 
the  contract  was  made,  and  this  Court  will  not  decree  a  specific 
performance  of  a  contract  when  the  party  has  not  the  thing  to  de- 
liver. Suppose  a  contract  for  the  sale  of  land,  and  the  party  has 
not  the  land  at  the  time  he  contracted  for  the  sale  ot  it,  this  Court 
would  not  decree  a  specific  performance  of  the  agreement.  If  there 
be  a  contract  for  the  sale  of  malt,  or  any  other  commodity,  a*nd  the 
seller  has  not  the  malt  or  other  things  agreed  to  be  delivered,  this 
Court  would  not  compel  the  party  to  perform  his  agreement,  but  leave 
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tlie  buyer  to  recover  his  damages  at  law  for  non-performance  of  the 
agreement. 

Thirdly,  in  contracts  for  stock,  being  subject  to  sudden  rise  and 
fall,  the  day  is  the  most  material  part  of  the  contract,  and  therefore 
not  proper  for  a  court  of  equity  to  carry  into  execution.  The  de- 
cree might  be  beneficial  to  theplaintifp  one  day,  and  to  his  prejudice 
the  next.  I  shall  always  discourage  bills  of  this  kind;  but  since 
the  defendant  did  shuffle  with  the  plaintiff,  and  not  offer  to  pay  him 
the  difference  till  two  months  after  the  day,  I  will  not  dismiss  the 
bill,  but  let  the  Master  inquire  what  the  difference  was  at  the  day, 
and  the  defendant  pay  it  to  the  plaintiff,  with  interest,  but  no  costs. 


[  *  912]  *  It  is  proposed  in  this  note  to  consider  the  question 
much  discussed  in  the  principal  case,  viz.,  of  what  con- 
tracts, especially  in  relation  to  their  subject-matter,  the  Coart  will 
decree  the  specific  performance.  This  may  be  considered  most  con- 
veniently under  four  general  heads: — 1st.  When  the  con^ract  re- 
lates to  property,  whether  real  or  personal;  2nd.  When  the  con- 
tract relates  to  personal  acts;  3rd.  Specific  performance  when 
compelled  by  injunction;  and  4th.  The  extension  of  the  juris- 
diction of  equity  in  matters  of  specific  performance  by  the  legis- 
lature conferring  powers  to  award  damages  in  certain  cases. 

It  must,  however,  be  first  observed,  that  a  court  of  equity  will  not 
decree  specific  performance  of  a  contract  unless  it  be  founded  upon 
valuable  consideration:  Cochrane  v.  Willis,  34  Beav.  359.  See  2 
Seton  on  Decrees,  1284;  4th  Ed., 1284;  and  see  note  to  jEJZZison  v, 
Ellison,  ante^  p.  326.  [See  Keffer  v-  Grayson,  76  Va.  517;  Downs 
V.  Porter,  54  Texas,  59.  On  an  appeal  to  the  discretion  of  the 
Court  in  a  bill  for  specific  performance,  this  relief  will  be  withheld 
if  there  has  not  been  a  valuable  consideration:  See  Conrad  v. 
Schwamb,  53  Wis.  372;  Harrison  v.  Town,  17  Mo.  237;  Cole  v. 
Cole,  106  111.  482.] 

1st.  As  to  contracts  relating  to  real  and  personal  property.^ — 
Where  a  contract  in  writing  respecting  real  property,  in  conformity 
with  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  is  entered  into  between 
competent  parties,  and  is,  moreover,  in  its  nature  and  circumstances, 
unobjectionable,  it  is  as  much  of  course  for  a  court  of  equity  to  de- 
cree a  specific, performance,  as  it  is  for  a  court  of  common  law  to 
give  damages  for  the  breach  of  such  a  contract:  Hall  v.  Warren,  9* 
Ves.  608.  [A  chancellor  will  compel  a  party  who  seeks  specific 
performance  to  elect  between  his  remedy  at  law  and  his  bill  in 
equity:  2  Daniels  Chan.  Prac,  sec.  4;  Findlav  v.  Keim,  12  P.  F. 
Smith,  117.] 

And  a  court  of  equity  will  not  only  entertain  suits  for  specific 
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performances  of  contracts  by  vendors  or  purchasers  of  land  in 
ordinary  cases  where  the  price  is  named,  but  also  in  cases  of  quasi- 
contracts,  after  notice  to  treat  has  been  given  by  railway  or  other 
companies  in  the  exercise  of  their  compulsory  powers  under  the 
Lands  Clauses  Consolidation  Act,  1845,  if  the  price  of  the  land  has 
been  fixed,  whether  it  be  by  correspondence  (Inge  v.  Birmingham^ 
Wolverhampton  &  Stour  Valley  Railway  Co.,  1  Sm.  &GifP.  347;  S.  C, 
3  De  G.  M.  &'G.  658;  see,  too.  Bee  y.  Stafford  &  Uttoxeter  Railway 
Co.,  23  W.  R.  868),  by  the  landowaer  and  the  companv  [Ex  parte 
Hawkins,  13  Sim.  569;  see  also  Haynes  v.  Haynes,  1  Dr.  &  Sm. 
457;  Wells  v.  Chelmsford  Local  Board  of  Health,  15  Ch.  D.  108),  by 
arbitrators  under  the  Lands  Clauses  Consolidation  Act  {Mason  v. 
Stokes  Bay  Pier&  Railway  Co.,  11  W.  R.  80;  32  L.  J.  Ch.  110; 
Harding  v.  Metropolitan  Railway  Co.,  1  L.  R.  Ch.  App.  154,  or  ap- 
pointed by  written  agreement  (Regenfs  Canal  Co.  v.  Ware,  23 
Beav.  575)  by  tsurveyors  named  by  parol  {\Vattsi\.  \Vatts,  17  L. 
R.  Eq.  217),  or  by  the  verdict  of  a  jury  {Nash  v.  The  Worcester  Im- 
provement Commissioners,  1  Jur.  N.  S.  973;  Doherfy  v. 
Waterford&  Limerick  Railway  Co.,  13  Ir.  Eq.  Rep.*  538),  [  *  913  ] 
a  railway  company  is  in  the  same  position  with  regard  to 
the  landowner  as  any  ordinary  purchaser,  and  will  be  compelled  by 
a  court  of  equity  to  complete  the  purchase.  See  also  Harvey  v. 
Metropolitan  RaUivay  Company,  7  L.  R.  Ch.  App.  154;  Watts  v. 
Watts,  17  L.  R.  Eq.  217.  That  on  a  sale  by  an  agreement  to  a 
company  by  an  owner  under  disability  the  requirements  of  the 
Lands  Clauses  Consolidated  Act,  1845,  s.  9,  must  be  strictly  com- 
plied with:  Bridgend  Gas  and  Water  Company -y,  Dunraven,  31  Ch, 
D.  219. 

Where  a  railway  company,  after  having  given  notice  to  treat,  has 
paid  the  purchase-money  for  leaseholds,  and  has,  with  the  consent 
of  the  lessee,  been  admitted  into  possession,  it  will,  at  the  suit  of  the 
lessee  within  a  reasonable  time,  be  compelled  to  accept  an  assign- 
ment containing  the  usual  covenants:  lb.  See  also  Harding  v.  The 
Metropolitan  Railway  Company,  7  L.  R.  Ch.  App.  154. 

Interest  at  4  per  cent,  is  payable  by  a  railway  company  upon  the 
purchase  or  compensation  money  from  the  time  of  their  taking  pos- 
session of  the  land  under  their  statutory  powers,  and  not  merely 
from  the  subsequent  period  of  ascertaining  the  price  by  the  verdict 
of  a  jury.  The  reason  for  this  rule  is,  that  from  the  time  when  the 
railway  company  exercised  their  statutory  rights  and  took  possession 
of  the  land  which  belonged  to  the  plaintiffs,  they  became  the  owners 
of  the  land,  and  from  that  day  the  plaintiffs  became  the  owners  of 
the  price  payable  for  the  land:  Rhys  v.  Dare  Valley -Railway  Com- 
pany, 19  L.  R.  Eq.  93,  95;  Firth  v.  Midland  Railway  Company,  20 
•  L.  R.  Eq.  100. 

When  a  railway  company  has  given  notice  to  a  landowner  to  treat 
for  a  portion  of  a  piece  of  land,  and  the  latter  has  given  notice  to 
the  company  to  take  the  whole,  if  on  a  bill  filed  by  the  landowner 
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for  a  declaration  made  in  accordance  with  his  notice,  such  declara- 
tion is  made  reserving  further  consideration,  and  upon  enquiry  the 
title  is  found  to  be  good,  the  Court  has  made  an  order  compelling 
the  company  to  take  the  necessary  steps  for  ascertaining  the  "value 
of  the  whole  of  the  land,  for  payment  of  the  value  so  ascertained, 
and  for  the  execution  of  a  conveyance  to  the  company:  Marson  v. 
The  London,  Chatham,  and  Dover  Railway  Company,  7  L.  R.  Eq. 
D4G,  6  L.  E.  Eq.  101;  and  see  the  remarks  thereon  in  Grierson  v. 
Cheshire  Lines  Committee,  39  L.  R.  Eq.  89. 

Bat  if  the  railway  company,  after  a  bill  has  been  filed  by  the 
landowner  for  a  declaration  that  they  should  not  take  a  part  with- 
out taking  the  whole  of  his  land,  give  notice  of  their  intention  to 
withdraw  from  the  notice  to  treat,  even  although  they  may,  previous 
to  the  filing  of  the  bill,  have  given  notice  of  their  intention  to  apply 
for  the  appointment  of  a  surveyor  io  ascertain  the  value  cf  the  whole 
of  the  land,  the  Court  will  not  decree  specific  performance,  inas- 
much as  a  mere  notice  of  intention  to  apply  for  the  appointment 
of  a  surveyor  did  not  amount  to  a  binding  contract  by  them 
[  ••'•  914  ]  to  take  *  the  property,  and  that  they  were  therefore  at 
liberty  to  withdraw  their  notice  to  treat:  Grierson  v. 
Cheshire  Lines  Committee,  19  L.  R.  Eq.  83. 

It  seems,  however,  that  ordinarily  if,  after  a  notice  to  treat,  the 
company  refuse  to  proceed,  the  landowner  has  no  remedy  against 
them  in  equity,  but  may  apply  for  a  mandamus  to  compel  the  com- 
pany to  ascertain  what  compensation  is  payable  to  the  landowner: 
Adams  v.  London  &  Blackmail  Railway  Co.,  2  Mac.  &  G.  118;  Lind 
V.  Isle  of  Wight  Ferry  Co.,  7  L.  T.  (N.  S.)  416;  Leominster  Canal 
Co.  V  Shrewsbury  &  Hereford  Railway  Co.,  3  K.  &  J,  654;  Baker 
V.  Metropolitan  Railway  Co.,  31  Beav.  504,  511. 

A  court  of  equity,  moreover,  by  virtue  of  its  jurisdiction  in  per- 
sonam,  has  always  been  able  to  enforce  specific  performance  of  con- 
tracts relating  to  realty  out  of  the  jurisdiction  of  the  court.  See 
Penn  v.  Lord  Baltimore,  vol.  ii.,  post.  [It  is  no  objection  to  a  bill 
for  specific  performance  that  the  property  lies  out  the  jurisdiction 
of  the  Court,  because  the  parties  are  within  its  jurisdiction  and  re- 
lief can  be  obtained,  because  equity  acts  in  personam:  Davis  v. 
Headley,  7  C.  E.  Green,  115;  Fry  on  Specific  Performance,  sec.  60; 
Brown  v.  Desmond,  100  Mass.  267;  Burrell  v.  Boot,  40  N.  Y.  496; 
Massie  v.  Watts,  6  Cranch,  148;  Stephenson  v.  Davis,  56  IVIe.  73.] 

The  original  and  sole  foundation  of  the  jurisdiction  to  decree  the 
specific  performance  of  contracts  is  simply  this — that  an  award  of 
damages  at  law  will  not  give  a  party  the  compensation  to  which  he 
is  entitled;  that  is,  will  not  put  him  in  a  situation  as  beneficial  to 
him  as  if  the  agreement  were  specifically  performed:  Harnett  \. 
Yielding,  2  S.  &  L.  553. 

The  decision  in  the  principal  case  shows  that  specific  perform- 
ance of  agreements  relating  to  personalty  will  not,  as  in  the  case 
of  agreements  relating  to  realty,  be  invariably  decreed:  it  will,  how- 
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ever,  be  seen,  upon  examining  the  authorities,  that  whenever  courts 
of  equity  have  refused  to  interfere  with  agreements  relating  to  per- 
sonalty, they  have  done  so,  not  because  of  any  difference  between 
real  and  personal  property,  but  because  damages  at  law  will  be  an 
adequate  compensation;  and  there  is,  therefore,  no  reason  why  the 
jurisdiction  of  equity  should  be  called  into  action.  Upon  this  ground 
chiefly  the  Lord  Chancellor,  in  the  principal  case,  refused  to  dt^cree 
the  specific  performance  of  the  agreement,  observing,  that  it  differed 
much  from  "a  contract  for  lands,  some  lands  being  more  valuable 
than  others — at  least,  more  convenient  than  others — to  the  pur- 
chaser; but  there  is  no  difference  in  stock — one  man's  stock  is  of 
equal  benefit  and  conveniency  as  another's." 

So,  likewise,  in  Adderley  v.  Dixon,  1  S.  &  S.  610,  Sir  John  Leach^ 
V.-C,  observes — "Courts  of  equity  decree  the  specific  performance 
of  contracts,  not  upon  any  distinction  between  realty  and  personalty, 
but  because  damages  at  law  may  not,  in  the  particular  case,  afford 
a  complete  remedy.  [If  a  complainant  has  an  effectual  remedy  in 
his  own  hands,  a  Court  of  Chancery  will  not  interfere.  The  Court 
will  not  enforce  the  performance  of  a  condition,  the  non-perform- 
ance of  which  would  work  a  forfeiture,  for  the  grantee  has  fixed  his 
remedy:  Marble  Co,  v.  Riply,  10  Wallace,  359;  Woodruff  v.  Water 
Power  Co.,  10  N.  J.  Eq.  489.]  Thus,  a  court  of  equity  decrees  per- 
formance  of  a  contract  for  land,  not  because  of  the  real  nature  of 
the  land,  but  because  damages  at  law,  which  must  be 
*  calculated  upon  the  general  money  value  of  land,  may  [  *  915  } 
not  be  a  complete  remedy  to  the  purchaser,  to  whom  the 
land  may  have  a  peculiar  and  special  value.  So,  a  court  of  equity 
will  not,  generally,  decree  performance  of  a  contract  for  the  sale  of 
stock  or  goods,  not  because  of  their  personal  nature,  but  because 
damages  at  law,  calculated  upon  the  market  price  of  the  stock  or 
goods,  are  as  complete  a  remedy  to  the  purchaser  as.  the  delivery  of 
the  stock  or  goods  contracted  for;  inasmuch  as  with  the  damages 
he  may  purchase  the  same  quantity  of  the  like  stock  or  goods." 

Jjord  Hardwicke,  C,  lays  down  the  same  distinction  between  con- 
tracts relating  to  chattels  and  contracts  relating  to  lands  ;  but  he 
does  not  give  the  same  reasons  for  the  distinction.  "  In  general," 
he  says,  "  this  Court  will  not  entertain  a  bill  for  a  specific  perform- 
ance of  contracts  of  stock,  corn,  hops,  &c. ;  for,  as  those  are  con- 
tracts which  relate  to  merchandise,  that  vary  according  to  the  differ- 
ent times  and  circumstances,  if  a  court  of  equity  should  admit  such 
bills,  it  might  drive  on  parties  to  the  execution  of  a  contract,  to  the 
ruin  of  one  side,  when  upon  an  action  that  party  might  not  have 
paid,  perhaps,  above  a  shilling  damage.  ...  As  to  the  cases  of 
contracts  for  the  purchase  of  lands  or  things  that  relate  to  realties, 
those  are  of  a  permanent  nature  ;  and,  if  a  person  agrees  to  pur- 
chase them,  it  is  on  a  particular  liking  to  the  land,  and  is  quite  a 
different  thing  from  matters  in  the  way  of  trade  :  "  Buxton  v.  Les- 
ter, 3  Atk.  384. 
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The  reasons,  however,  given  by  Lord  Hardwicke  for  a  court  of 
equity  not  entertaining  jurisdiction  in  cases  of  chattels,  as  is  well 
observed  by  Chief  Baron  Richards,  would  equally  apply  to  contracts 
for  the  purchase  of  land,  which  falls  and  rises  in  value  in  an  ex- 
traordinary manner.  See  Wright  v.  Belly  5  Price,  329.  The  reasons 
given  by  Sir  John  Leach  are  better. 

The  question,  therefore  in  all  cases  where  the  specific  perform- 
ance of  an  agreement  relative  to  personalty  was  sought,  was  this — 
would  damages  at  law  afford  an  adequate  compensation  for  breach 
of  the  agreement?  [Phyfe  v.  Wardell,  2  Edw.  Ch.  47;  Kichmond 
V.  Rd.  Co.,  33  Iowa,  439;  Penna.  Co.  v.  Delaware  etc.  Co.,  31  N.  Y. 
91.]  If  it  would,  there  was  no  occasion  for  the  interference  of 
equity  ;  the  remedy  at  law  was  complete  :  if  it  would  not,  specific 
performance  of  the  agreement,  as  in  the  case  of  an  agreement  relat- 
ing to  realty,  would  be  enforced. 

Upon  the  ground  that  damages,  would  be  an  adequate  compensa- 
tion, it  has  been  decided  in  a  recent  case  that  specific  performance 
of  a  contract  to  deliver  goods  in  the  shape  of  coals  would  not  be 
decreed.  See  Fothtrgill  v.  Rowland,  17  L.  R.  Eq.  132.  There 
the  lessee  of  a  colliery  contracted  to  raise  and  deliver  to 
[  *  916  ]  the  plaintiffs  all  the  get  of  coals  at  a  *  fixed  price  for  five 
years,  and  subsequently  contracted  to  sell  the  colliery  to 
other  parties,  it  was  held  by  Sir  G.  Jessel,  M.R.,  that  inasmuch  as 
the  Court  could  not  compel  specific  performance  of  the  contract,  it 
could  not  by  injunction  restrain  the  breach  thereof.  "  I  think," 
said  his  Honor,  "  it  must  be  assumed  to  be^a  simple  contract  for 
the  sale  of  a  chattel  of  a  very  ordinary  description  not  alleged  to 
be  a  peculiar  coal,  or  coal  that  cannot  be  got  elsewhere.  On  the 
contrary,  as  I  read  the  bill,  there  is  coal  that  can  be  got  elsewhere  of 
the  same  description,  only  at  a  higher  price.  The  result  is  that  the 
plaintiffs  will  incur  an  amount  of  damage  to  be  measured  by  the 
market  price  which  ihey  may  have  to  pay  for  the  coal  of  the  same 
description  as  the  coal  agreed  to  be  supplied  by  the  defendant  Row- 
land. .  .  .  Then  it  is  said,  assuming  this  contract  to  be  one  which 
the  Court  cannot  specifically  perform,  it  is  yet  a  case  in  which  the 
Court  will  restrain  the  defendants  from  breaking  the  contract.  .  . 
I  am  not  entirely  without  assistance  from  authority,  because  it  ap- 
pears to  me  that  this  very  case  has  been  put,  though  only  by  way  of 
illustration,  by  a  very  great  Judge,  Lord  Cottenham,  in  Heathcote  v. 
North  Staffordshire  Railway  Company  (2  Mac.  &  G.  112),  where 
he  says  :  'If  A.  contract  with  B.  to  deliver  goods  at  a  certain  time 
and  place,  will  equity  interfere  to  prevent  A.  from  doing  anything 
which  may  or  can  prevent  him  from  so  delivering  the  goods?'  That 
is  the  exact  case  I  have  to  deal  with,  because  I  have  decided  that 
the  contract  is  a  contract  for  the  delivery  of  goods.  Finding  the 
dictum  of  Lord  Cottenham  express  on  the  subject,  and  the  plain- 
tiff's counsel  not  having  been  able  to  produce  to  me  any  authority  in 
which  there  has  been  such  an  injunction  granted  on  the  sale  of 
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goods,  or  any  chattel,  in  a  case  in  which  specific  performance  could 
not  be  granted,  I  think  I  shall  do  right  in  following  that  authority; 
and  I  say,  although  I  say  it  with  much  regret,  that  it  is  a  case  in 
which  equity  can  afford  no  relief."  But  see  Donnell  v.  Burnett^  22 
Ch.  D.  835,  and  the  cases  there  cited. 

In  the  following  cases,  however,  it  has  been  held,  that,  as  dam- 
ages at  law  could  not  be  correctly  estimated,  or  would  not  furnish  a 
complete  and  adequate  remedy  for  the  non-performance  of  a  con- 
tract relative  to  personal  property,  equity  ought  to  decree  specific 
performance.  In  Taylor  v.  Neville^  3  Atk.  384,  cited,  specific  per- 
formance was  decreed  of  a  contract  for  sale  of  800  tons  of  iron,  to 
be  delivered  and  paid  for  in  a  certain  number  of  years,  and  by  in- 
stalments ;  and  the  reason  given  by  Lord  Hardmicke  is,  *'  that  such 
sort  of  contracts  differ  from  those  that  are  immediately  to 
be  executed  ;  "  and  they  do  differ  in  this  *  respect,  that  [  *  917  ] 
the  profit  upon  the  contract,  being  to  depend  upon  future 
events,  cannot  be  correctly  estimated  in  damages,  where  the  calcu- 
lation must  proceed  on  conjecture.  In  such  a  case,  to  compel  a 
party  to  accept  damages  for  the  non-performance  of  his  contract,  is 
to  compel  him  to  sell  the  actual  profit  which  may  arise  from  it  at 
a  conjectural  price.     See  also  Nives  v.  Nives,  15  Ch.  D.  649. 

In  Ball  \.  Coggs,  1  Bro.  P.  C.  140,  Toml.  ed.,  specific  performance 
was  decreed,  in  the  House  of  Lords,  of  a  contract  to  pay  the  plain- 
tiff a  certain  annual  sum  for  his  life,  and  also  a  certain  other  sum 
for  every  hundredweight  of  brass  wire  manufactured  by  him  during 
his  life  as  manager  of  certain  mills  belonging  to  the  defendants; 
for  damages  might  be  no  complete  remedy,  being  to  be  calculated 
merely  by  conjecture:  and  to  compel  the  plaintiff*,  in  such  a  case,  to 
take  damages,  would  be  to  compel  him  to  sell  the  annual  provision 
during  his  life,  for  which  he  had  contracted,  at  a  conjectural  price. 

Moreover  in  Buxton  v.  Lister,  3  Atk.  385,  Lord  Hardwicke  puts 
the  case  of  a  ship-carpenter  purchasing  timber  which  was  peculiarly 
convenient  to  him  by  reason  of  its  vicinity,  and  also  the  case  of  an 
owner  of  land  covered  with  timber  contracting  to  sell  his  timber  in 
order  to  clear  his  land;  and  assumes  that,  as  in  both  those  cases 
dam^es  would  not,  by  reason  of  the  special  circumstances,  be  a 
complete  remedy,  equity  would  decree  specific  performance:  per 
Sir  J.  Leach,  V.-C,  1  S.  &  S.  610. 

Again  in  the  case  of  Thorns.  The  Commissioners  of  Public  Works, 
32  Beav.  490;  Jjord  Romilly,  M.  R.,  decreed  specific  performance  of 
a  contract  to  purchase  the  arch  stone,  spandrill  stone,  and  the  Bram- 
ley  Fall  stone  contained  in  the  old  Westminster  Bridge.  See  also 
Pollard  \.  Clayton,  1  K.  &  J.  462;  and  the  comments  therein  of  Sir 
W.  Page  Wood,  V.-C,  on  Taylor  v.  Neville,  and  Buxton  \.  Lister,  lb. 
p.  474. 

It  is  clear  that  a  contract  for  the  purchase  of  articles  of  unusual 
beauty,  rarity,  and  distinction,  such  as  objects  of  virtu,  will  be  en- 
forced, as  damages  would  not  be  an  adequate  compensation  for  non- 
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performance:  -per  Kindersley,  V.-C,  in  Falckev.  Gray,  4  Drew.  658. 
See  also  Pusey  y.  Pusey,  post,  961;  and  Duke  of  Somerset  v.  Cook- 
son,  post,  962,  and  note. 

The  jurisdiction  of  the  Court  with  regard  to  the  specific  per- 
formance of  contracts  relating  to  chattels  does  not  appear  from  the 
decisions  to  rest  upon  a  very  satisfactory  foundation.  The  question 
ought  not  to  be  whether  a  chattel  contracted  to  be  sold  is  of  an  or- 
dinary or  extraordinary  character,  but  solely  whether  a  specific 
chattel  has  been  pointed  out  as  the  subject  matter  of  the 
[*918]  contract:  if  it  be,  the  option,  it  is  *  submitted,  ought  to 
lie  with  the  purchaser  whether  he  will  have  the  chattel 
contracted  for,  or  damages  in  lieu  thereof.  This  is  well  put  by 
Lord  Westbury.  "A  contract  for  the  sale  of  goods,"  said  his  Lord- 
ship, "as  for  example,  of  500  chests  of  tea,  is  not  a  contract  which 
would  be  specifically  performed,  because  it  does  not  relate  to  any 
chests  of  tea  in  particular:  but  a  contract  to  sell  500  chests  of  tea 
which  is  now  in  my  warehouse  in  Gloucester  is  a  contract  relating 
to  specific  property,  and  which  would  be  specifically  performed. 
The  buyer  may  maintain  a  suit  in  equity  for  the  delivery  of  a  spe- 
cific chattel  when  it  is  the  subject  of  a  contract,  and  for  an  injunc- 
tion (if  necessary)  to. restrain  the  seller  from  delivering  it  to  any 
other  person:"  Holroyd  v.  Marshall,  10  Ho.  Lo.  Ca.  209,  219.  See, 
however,  and  consider  Hoare  v.  Dresser,  7  Ho.  Lo.  Ca.  317,  318; 
Heathcote  v.  Nm-th  Staffordshire  Railway  Co.,  2  Mac.  &  G.  100,  112; 
Fothergill  v.  Rowland,  17  L.  R.  Eq.  132. 

A  court  of  equity  moreover  would  enforce  specific  performance 
by  n  purchaser  of  a  contract  to  purchase  debts :  Adderley  v.  Dixon, 
1  S.  &  S.  607;   Wright  v.  Bell,  5  Price,  325;  Dan.  Ex.  Rep.  95. 

And  upon  the  ground  that  the  remedy  ought  to  be  mutual,  it 
would,  upon  a  bill  filed  by  a  vendor,  enforce  specific  performance 
of  a  contract  to  purchase  debts,  as  it  clearly  would  in  the  cases 
of  land  (see  note  to  Seton  v.  Slade,  vol.  ii.,  post),  although  ho 
sought  only  payment  of  the  purchase  money.  Thus  in  Adderley 
V.  Dixon,  1  S.  &  S.  607,  the  plaintiffs,  having  purchased  and  taken 
assignments  of  certain  debts  which  have  been  proved  under  two 
commissions  of  bankruptcy,  agreed  to  sell  them  to  the  defendant 
for  2s.  6d.  in  the  pound.  Sir  John  Leach,  V.-C,  compelled  a  spe- 
cific performance  of  the  agreement  at  the  suit  of  the  vendor.  "The 
present  case,"  observed  his  Honor,  "being  a  contract  for  the  sale  of 
the  uncertain  dividends  which  may  become  payable  from  the  es- 
tates of  the  two  bankrupts,  it  appears  to  me,  that  upon  the  princi- 
ple established  by  the  cases  of  Ball  v.  Coggs  (1  Bro.  P.  C.  140, 
Toml.  ed.  ),and  Taylor  v.  Neville  (3  Atk.  384,  cited),  a  court  of 
equity  will  decree  specific  performance,  because  damages  at  law 
cannot  accurately  represent  the  value  of  the  future  dividends;  and 
to  compel  this  purchaser  to  take  such  damages  would  be  to  compel 
him  to  sell  those  dividends  at  a  conjectural  price.  It  is  true,  that 
the  present  bill  is  not  filed  by  the  purchaser,  but  by  the  vendor,  who 
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seeks,  not  the  uncertain  dividends,  but  the  certain  sum  to  be  paid  for 
them.  It  has,  however,  been  settled  by  repeated  decisions,  that  the 
remedy  in  equity  must  be  mutual,  and  that  where  a  bill  will  lie  for 
the  purchaser  it  will  also  lie  for  the  vendor.' 

*So  likewise  the  specific  performance  of  a  contract  to  sell  [  *  919  J 
or  purchase  an  annuity  will  be  enforced.  See  Withy  v. 
Cottle,  1  S.  &  S.  174.  There  a  demurrer  to  a  bill  filed  by  the  ven- 
dor for  the  specific  performance  of  an  agreement  for  the  purchase 
of  an  annuity  payable  out  of  the  dividends  of  stock  standing  in  the 
name  of  the  Accountant  General  of  the  Court  of  Chancery,  was  over- 
ruled by  Sir  John  Leach,  V.-C.  "  There  can  be  no  doubt,"  observed 
his  Honor,  "that  the  defendant,  who  is  the  purchaser  of  this  an- 
nuity, might  have  filed  a  bill  for  the  specific  performance  of  the 
agreement  for  sale  to  him,  because  a  court  of  law  could  not  give 
him  the  subject  of  his  contract,  and  the  remedy  here  must  be  mutual 
for  purchaser  and  vendor:"  And  see  Clifford  v.  Turrell,  1  Y.  &C.  C. 
C.  138,  9  Jur.  G33. 

And  a  court  of  equity  will,  on  behalf  of  a  vendor  of  life  annuities, 
enforce  specific  performance  of  the  contract,  by  compelling  payment 
of  the  purchase-money,  even  after  the  death  of  the  annuitant:  at  any 
rate,  where  there  are  arrears  of  the  annuity  dae,  sufl&cient  to  support 
a  bill  filed  by  the  annuitant.  It  is  true  that  a  court  of  equity  en- 
tertains a  suit  for  specific  performance  by  a  purchaser  in  order  to 
give  him  the  very  subject  of  his  contract;  nevertheless,  although 
the  demand  of  the  vendor  be  merely  for  a  sum  of  money,  it  will  en- 
tertain a  similar  suit  for  him,  upon  the  principle  that  the  remedies 
ought  to  be  mutual:  Kenney  v.  Wrexham,  6  Madd.  355,  357. 

And  where  there  is  a  valid  contract  for  the  sale  of  a  patent,  the 
Court  will  specifically  enforce  it,  in  a  suit  by  a  purchaser  against  the 
vendor,  and  will  make  the  latter  execute  an  assignment.  The  op- 
posite also  is  equally  true,  that  the  vendor  may  come  into  equity  for 
the  purchase-money:   Cogent  v.  Gibson,  33  Beav.  557. 

In  contracts  relating  to  commodities  fluctuating  from  day  to  day 
in  market  price,  the  Court  expects  persons  to  be  unusually  vigilant 
and  active  in  asserting  their  right  to  specific  performance,  which  it 
is  inequitable  to  grant  after  a  delay  on  the  part  of  the  plaintifp,  and 
when  the  parties  may  be  no  longer  in  the  same  position:  Pollard  x. 
Clayton,  1  K.  &  J.  462. 

Although  courts  of  equity,  as  we  have  seen,  will  not  ordinarily 
decree  specific  performance  of  contracts  to  purchase  chattels,  if  dam- 
ages at  law  will  be  an  adequate  compensation;  nevertheless,  if  a  trust 
be  created,  the  circumstance  that  the  subject  matter  to  which  the 
trust  is  attached  is  a  personal  chattel,  will  not  prevent  the  Court  from 
enforcing  the  due  execution  of  that  trust,  not  only  against  the  trus- 
tees themselves,  but  against  all  persons  who  obtain  possession  of  the 
property  affected  by  the  trust,  provided  they  had  notice  of  the 
trust:  Pooley  v.  Budd,  14  Beav.  34,  43,  44,  per  Sir  J.  Rom- 
illy,  *  M.  R.     "  For  instance,  if  a  man  about  to  contract  [  *  920  ] 
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marriage,  and  possessed  of  a  large  and  valuable  quantity  of  iron, 
lead,  or  copper  ore,  assigned  that  ore  to  the  trustees  of  the  settle- 
ment, in  trust,  to  sell  and  invest  the  proceeds,  and  hold  the  pro- 
ceeds when  invested,  upon  the  trusts  of  the  settlement,  there  can  be 
no  question  but  that  this  Court  would,  before  the  sale,  compel  the 
possessor  of  the  ore  and  the  trustees  of  the  settlement  to  fulfil  every 
part  of  the  trust  which  one  had  undertaken  to  constitute,  and  the 
other  had  undertaken  to  execute:"  lb.  p.  43.  See  also  Wood  v.  Row- 
cliff  e,  3  Hare,  304;  2  Ph.  382. 

So  where  a  person  had  by  agreement  declared  himself  to  be  the 
trustee  of  stock  for  another  person,  with  whose  money  it  had  been 
purchased,  it  was  held,  that  the  doctrine  acted  upon  in  the  principal 
case  was  not  applicable,  and  a  transfer  was  compelled  to  the  person 
beneficially  entitled:  Stanton  v.  Percival,  5  H.  L.  Cas.  257,  268. 

We  have  before  seen  that  ordinarily  specific  performance  of  a  con- 
tract for  the  delivery  of  government  stock  will  not  be  decreed  {ante^ 
p.  910).  In  the  principal  case  the  Earl  of  Macclesfield,  reversing 
the  decision  of  Sir  J.  Jekyll,  M.  E.,  refused  to  decree  specific  per- 
formance of  a  contract  for  the  transfer  of  South  Sea  stock — his  rea- 
sons being,  first,  having  relation  to  the  subject  matter  of  the  contract 
— that  one  man's  stock  did  not  difPer  from  another  man's  stock;  sed- 
ondly,  that  the  defendant  had  not  the  stock  when  the  contract  was 
made;  and  thirdly,  that  stock  being  subject  to  sudden  rise  and  fall, 
the  day  was  the  most  material  part  of  the  contract,  and  therefore 
contracts  relating  thereto  were  not  proper  for  a  court  of  equity  to 
carry  into  execution.  It  will  be  observed  that,  although  Lord  Mac- 
clesfield in  his  principal  case  refused  specific  performance,  he  ordered 
the  defendant  to  pay  the  difference  between  the  price  agreed  upon 
and  the  value  of  the  stock  on  the  day  fixed  upon  for  its  delivery.  In 
subsequent  cases,  except  in  a  somewhat  doubtful  one  of  Lord  Hard- 
wicke,  alluded  to  by  Lord  Eldon  (10  Ves.  161),  the  courts  have,  as 
a  general  rule,  declined  to  enforce  specific  performance  of  an  agree- 
ment for  the  purchase  of  stock;  but  they  have  not  followed  Lord 
Macclesfield  in  ordering  the  payment  of  the  difference.  See  Cappur 
V.  Harris,  Bunb.  135;  Buxton  v.  Lister,  3  Atk.  384;  Nutbrown  v. 
Thornton,  10  Ves.  161. 

It  was  held,  however,  by  Sir  John  Leach,  V.-C,  that  a  bill  would 
lie  for  the  specific  performance  of  a  contract  for  the  purchase  of 
Neapolitan  stock,  where  it  prayed  for  the  delivery  of  the  certificates, 
which  would  constitute  the  plaintiff  proprietor  of  a  certain 
[  *  921]  quantity  of  stock;  "because,"  said  his  *  Honor,  "a  court  of 
law  could  not  give  the  property,  but  could  only  give  a  rem- 
edy in  damages,  the  beneficial  effect  of  which  must  depend  upon  the 
personal  responsibility  of  the  party.     I  consider,  also,  that  the  plain- 
tiff, not  being  the  original  holder  of  the  scrip,  but  merely  the  bearer, 
may  not  be  able  to  maintain  any  action  at  law  upon  the  contract,  and 
that  if  he  has  any  title,  it  must  be  in  equity:"  DoloretY.  Rothschild, 
1  S.  &  S.  500. 
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And  in  another  case  the  same  judge  held  that  a  purchaser  of  a 
life  annuity  payable  out  of  dividends  of  stock  could  clearly  main- 
tain a  bill  for  specific  performance  {Withy  v.  Cottle,  1  S.  &S.  174), 
though  it  has  been  refused  (partly  on  the  ground  of  misrepresenta- 
tion) in  the  case  of  a  contract  to  sell  a  life  interest  in  the  public 
funds:  Brealey  v.  Collins,  You.  317,  330. 

Contracts  for  the  purchase  of  shares  in  companies,  as  distinguish- 
ed from  the  public  funds,  will  as  a  general  rule  be  enforced.  Thus 
in  Duncuft  v.  Albrecht,  12  Sim.  189,  specific  performance  of  a  parol 
agreement  for  the  sale  of  some  railway  shares  was  decreed  by  Sir 
L.  Shadivelly  V.-C.  "The  only  question,"  observed  his  Honor,  "  is, 
whether  there  has  been  any  decision  from  whence  you  can  extract 
a  conclusion  that  the  Court  will  not  decree  a  specific  performance 
of  an  agreement  for  the  sale  of  such  shares.  Now,  I  agree  that  it 
has  been  long  since  decided,  that  you  cannot  have  a  bill  for  the 
specific  performance  of  an  agreement  to  transfer  a  certain  quantity 
of  stock.  But,  in  my  opinion,  there  is  not  any  sort  of  analogy  be- 
tween a  quantity  of  3Z.  per  Cents.,  or  any  other  stock  of  that  de- 
scription (which  is  always  to  be  had  by  any  person  who  chooses  to 
apply  for  it  in  the  market),  and  a  certain  number  of  railway  shares 
of  a  particular  description,  which  railway  shares  are  limited  in 
number,  and  which,  as  has  been  observed,  are  not  always  to  be  had 
in  the  market."  This  decision  was,  on  the  23rd  of  July,  1841, 
affirmed  bv  the  Lord  Chancellor.  And  see  Jackson  v.  Cocker,  4 
Beav.  59;  '^Shaiv  v.  Fisher,  2  De  G.  «&  Sm.  11  ;  5  De  G.  Mac.  &  G. 
590;  Cheale  v.  Kenward,  3  De  G.  &  Jo.  2  7;  Wilson  v.  Keating,  7 
"W.  R.  (M.  R. )  484;  Odessa  Tramways  Company  v.  Mendel,  8  Ch. 
D.  235. 

An  agreement  to  accept  a  transfer  of  railway  shares  on  which 
nothing  has  been  paid,  may  be  enforced  as  an  agreement  for  valu- 
able consideration,  in  consequence  of  the  liabilities  to  which  the 
purchaser  is  subjected,  and  from  which  the  vendor  is  relieved  upon 
the  transfer:   Cheale  v.  Kenward,  3  De  G.  &  Jo.  27. 

And  where  soecific  performance  has  been  decreed  of  a  contract  to 
purchase  railway  shares  on  proceedings  taken  by  the 
vendor,  the  Court  will  order  the  purchaser  to  *  pay  the  [  *922  ] 
calls  that  have  been  made  since  the  sale,  to  indemnify  the 
vendor  against  all  future  calls  in  respect  of  the  shares,  and  to  take 
proper  measures  to  procure  himself  to  be  regfstered  :  Wynne  v. 
Price,  3  De  G.  &  Sm.  310;  Shaw  v.  Fisher,  5  De  G.  M.  &  G.  596  ; 
Walter  v.  Bartlett,  18  C.  B.  845. 

As  to  specific  performance  on  behalf  of  the  purchaser  of  shares, 
see  Ward  and  Henry^s  Case,  2  L.  R.  Ch.  App.  431,  reversing  S.  C, 
2  L.  R.,  Eq.  226. 

Where,  however,  a  person,  previous  to  the  passing  of  the  Act  of 
Parliament  authorising  a  proposed  railway,  purchased  some  "scrip 
certificates,"  and  upon  payment  of  the  purchase-money  received  and 
returned  the  certificates,  though  no  particular  contract  was  entered 
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into  upon  the  occasion,  it  was  held  by  Lord  Langdale,  M.  R.,  that 
after  the  A.cfc  had  passed,  the  purchaser  was  not  bound  to  take  a 
transfer  of  the  corresponding  shares  from  the  vendor,  or  to  indem- 
nify him  from  the  amount  of  calls  subsequently  made.  ''This,"  said 
his  Lordship,  "is  called  a  purchase  of  shares,  when  it  is  a  purchase 
of  mere  certificates,  and  the  question  is,  whether  there  is  a  contract 
on  the  part  of  the  defendant  to  become  a  proprietor  at  all  events? 
I  cannot  find  it  expressed,  and  I  cannot  raise  it  by  implication  of 
law.  There  is  not,  in  my  opinion,  any  evidence  of  such  an  agree- 
ment as  the  plaintiff  seeks  to  have  specifically  performed:  and  the 
bill  must  therefore  be  dismissed  with  costs:"  Jackson  v.  Cocker^  4 
Beav.  59,  66. 

An  agreement  to  accept  shares  in  a  joint  stock  company  by  a  de- 
fendant who  fills  up  and  signs  a  form  to  that  effect,  will  be  speci- 
fically performed  against  him  in  equity  ( The  New  Brunswick  and 
Canada  Railway  and  Land  Company  {Limited)  v.  Muggeridge,  4 
Drew.  686);  but  to  entitle  the  directors  to  relief,  their  proceedings 
must  be  prompt  (The  Oriental  Inland  Steam  Company  (Limited) 
V.  Briggs,  2  J.  &  H.  625;  Odessa  Tramways  Company  v.  Mendel,  8 
Ch.  D.  235);  and  it  seems  that  specific  performance  will  not  be  de- 
creed to  take  shares  where  the  partnership  might  be  immediately 
put  an  end  to:  The  Sheffield  Gas  Consumers^  Company  (Registered) 
V.  Harrison,  17  Beav.  294,  but  see  the  observations  on  this  case  in 
TJie  New  Brunswick  &c.,  Company  v.  Muggeridge,  4  Drew.  686. 

Much  discussion  has  of  late  taken  place  with  reference  to  the 
liability  of  stock-jobbers,  or  buyers  from  them,  towards  the  vendors 
of  shares. 

It  is  now,  however,  finally  settled,  after  some  conflict  of  decisions, 
that  the  contract  of  a  jobber  who  purchases  shares  is,  that  at  the 
settling-day  he  will  either  take  the  shares  himself,  in  which  case  he 
would  be  bound  to  accept  and  register  a  transfer  and  to  indemnify 
the  vendor,  or  that  he  will  give  him  the  names  of  one 
[*923]  *  or  more  transferees — names  to  which  no  reasonable 
objection  can  be  made, — who  will  accept  and  pay  for  the 
shares  (Coles  v.  Bristoive,  4  L.  R.  Ch.  App.  11,  per  Lord  Cairns,  L. 
C);  and  the  broker  of  a  purchaser  seems  to  stand  in  the  same 
position:  Maxted  v.  Paine,  6  L,  R.  Ex.  132,  170. 

Not  only  will  the  jobber  be  liable  where  he  has  not  furnished  the 
names  of  proper  transferees  who  accept  the  shares,  but  also  where 
other  terms  are  added  to  the  original  contract,  which  he  does  not 
fulfil,  by  a  complete  novation,  or  a  substitution  of  another  contract 
for  the  original  contract,  his  liability  as  principal  will  remain.  See 
Cruse  V.  Paine,  4  L.  R.  Ch.  App.  441.  There  the  plaintiff,  through 
his  brokers,  agreed  to  sell  to  the  defendants,  who  were  stock-jobbers, 
IQO  shares  in  a  company.  The  sale  note  was  in  the  usual  form, 
with  the  addition  of  the  words  ^''with  registration  guaranteed^  The 
defendants  before  the  day  sent  to  the  plaintiff's  brokers  the  name 
of  a  transferee  who  duly  paid  the  purchase-money.  The  seller  ex- 
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ecuted  the  deed  of  transfer,  and  delivered  it  to  the  transferee.  The 
transferee  never  registered  the  transfer,  and  calls  were  made  upon 
the  seller.  Upon  a  bill  being  filed  against  the  stock-jobbers,  for 
specific  performance  and  indemnity,  it  was  held  by  the  Lord  Chan- 
cellor (Lord  Hatherly),  affirming  the  decision  of  Sir  G.  M.  Giffardj 
V.-C.  (6  L.  K.  Eq.  G41),  that  the  plaintiff  was  entitled  to  a  decree, 
inasmuch  as  the  terms  of  the  contract  were  not  merely  that  the  job- 
ber should  find  a  purchaser  who  should  pay  for  the  shares  and  ac- 
cept the  transfer,  but  that  the  jobber  should  find  a  purchaser  who 
would  do  that,  and  would  also  register  the  transfer;  and  until  that 
had  been  done,  the  jobber  was  not  discharged  from  his  engagement. 
See  also  Maxted  v.  Paine,  4  L.  R.  Ex.  203;  GiHssell  v.  Bristowe,  4 
L.  E.  C.  P.  36;  reversing  5.  C,  3  L.  E.  C.  P.  112;  Davis\.  Haycock, 
4  L.  E.  Ex.  373. 

Where,  however,  the  jobber,  in  an  ordinary  contract,  without  any 
guarantee  of  registration,  instead  of  taking  the  shares  himself, 
elects  to  perform  the  Other  alternative,  and  sends  in  names  which 
are  accepted,  and  to  which  transfers  are  taken  and  paid  for  by  the 
transferees  or  their  brokers;  the  jobber  is  then  and  at  that  stage 
relieved  from  further  liability,  and  the  liability  to  register  and  in- 
demnify is  shifted  to  the  transferees.  See  Coles  v.  Bristowe,  4  L. 
E.  Ch.  App.  3;  there  the  plaintifi,  a  holder  of  200  shares  in  a  com- 
pany, by  his  brokers  contracted  on  the  Stock  Exchange  for  the  sale 
of  that  number  of  shares  to  the  defendants,  who  were  jobbers,  for 
a  future  day  called  settling-day.  Before  the  settling-day,  the  job- 
bers on  the  day  called  the  name-day,  in  accordance  with 
custom  of  the  *  Stock  Exchange,  gave  to  the  vendors  [*924j 
broker  the  names  of  seventeen  persons  as  ultimate  pur- 
chasers, to  whom  the  shares  were  to  be  transferred  in  different  par- 
cels. The  brokers  of  the  vendor  accordingly  prepared  seventeen 
deeds  of  transfer,  got  them  executed  by  the  vendor,  and  on  settling- 
day  handed  them  and  the  share  certificates  to  the  jobbers,  who  there- 
upon paid  the  price  agreed  upon.  In  the  meantime,  the  company 
had  stopped  payment,  and  was  ordered  to  be  wound  up.  The  sev- 
enteen transferees,  through  their  brokers,  had  paid  their  purchase- 
money  to  the  jobbers,  and  had  received  but  not  executed  the  deeds 
of  transfer,  and  the  plaintiff,  whose  name  remained  on  the  list  of 
shareholders,  was  obliged  to  pay  calls  on  these  shares.  The  plain- 
tiff thereupon  filed  a  bill  against  the  jobbers,  claiming  indemnity 
against  the  calls.  It  was  held  by  the  Court  of  Appeal  in  Chancery, 
reversing  the  decision  of  Sir  R.  Malins,  V.  C.  (reported  6  L.  E.  Eq. 
149),  that  the  contract  between  the  plaintiff  and  the  jobbers  must 
be  interpreted  according  to  the  rules  of  the  Stock  Exchange,  and 
that  after  the  jobbers  had  paid  to  the  vendor  his  purchase- money, 
and  given  the  names  of  transferees  to  whom  the  vendor  executed 
transfers,  and  after  these  transferees  through  their  brokers  had  re- 
ceived the  transfers  and  paid  their  purchase-money  to  the  brokers, 
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the  liability  of  the  jobbers  had  ceased,  and  that  the  bill  oughl  to 
be  dismissed. 

In  that  case  there  had  been  in  effect  a  novation  of  the  contract,  and 
the  liability  of  the  transferees  was  substituted  for  that  of  the  job- 
bers.    See  also  Bowinng  v.  Shepherd^  6  L.  R.  Q.  B.  309. 

We  have  before  seen  that  it  is  incumbent  upon  the  jobber  at  the 
settling-day  to  give  in  names,  as  transferees,  of  persons  to  whom 
no  reasonable  objection  can  be  made.  Hence,  when  the  name  of  an 
infant  is  given  by  the  jobber  as  a  purchaser,  the  jobber,  even  al- 
though he  is  ignorant  of  the  fact  of  the  infancy,  and  a  transfer  has 
been  executed  to  the  infant,  will  be  C9mpelled  to  indemnify  the 
vendor:  Nickalls  v.  Merry,  7  L.  R.  Ho.  Lo.  530,  affirming  the  de- 
cision of  the  Lords  Justices  who  reversed  the  decision  of  Sir  J, 
Bacon,  V.-C,  nom.  Merry  v.  Nickalls,  reported  20  W.  R.  531,  26 
L.  T.  Rep.  (N.  S.)  496,  and  overruled  the  decision  of  Lord  Romilly, 
M.  R.,  in  Rennie  v.  Morris,  13  L.  R.  Eq.  203.  See  also  Heritage  v. 
Paine,  2  Ch.  D.  594.  But  the  actual  purchaser,  who  forwards  the 
name  of  an  infant  to  the  jobber,  will  be  compelled  to  indemnify  the 
jobber:  Peppercorne  v.  Clench,  26  L.  T.  Rep.  (N.  S.)  656.  See 
also  Brown  v.  Black,   8  L.  R.  Ch.  App.  939,  varying  S.  C,  15  L.  R. 

Eq.  363. 
[*  925]       The  result  will  be  the  same  *  where  the  name  given  is 
that  of  a  non-existent  person,  a  lunatic,  a  married  woman, 
or  a  person  who  has  given  no  authority  for  the  use  of  his  name: 
Nickalls  v.  Meiv^y,  1  Ho.  Lo.  530,  541. 

A  reasonable  objection  may,  it  seems,  be  made,  where  the  name 
given  is  that  of  a  foreigner  resident  abroad,  as  at  Smyrna,  unless  it 
be  shown  that  such  person  was  not  really  objectionable,  or  unless 
the  objection   be  waived:  Allen  v.  Graves,  5  L.  R.  Q.  B.  478,  488. 

It  is  not  essential  to  the  validity  of  the  nomination  that  the  name 
given  should  be  that  of  a  sub  vendee.  Thus,  where  the  name  given 
was  that  of  n  person  of  no  means,  who  consented  to  allow  his  name 
to  be  used  in  consideration  of  a  sum  of  money  paid  to  him,  and  the 
name  was  not  objected  to  by  the  vendor's  brokers  within  the  time 
allowed  by  the  usages  of  the  Stock  Exchange,  it  was  held  that  the 
original  purchaser  had  performed  his  contract,  and  was  no  longer 
liable;  Maxted  \.  Paine,  6  L.  R.  Ex.  132,  affirming  S.  C,  4  L.  R. 
Ex.  203. 

Where  stock-jobbers  have  bought  shares  on  the  Stock  Exchange, 
and  sold  them  again  to  brokers,  who  have  furnished  the  names  of 
parties  to  whom  transfers  are  to  be  made,  upon  the  delivery  by  the 
stock-jobbers  of  the  transfers  duly  executed  with  the  certificates  to 
the  parties  named,  and  payment  of  the  consideration  by  them,  the 
stock-brokers  may  commence  an  action  against  the  transferees,  and 
oblige  them  to  register  and  indemnify  them  from  all  calls:  Davis  v. 
Haycock,  4  L.  R.  Ex.  373;  Boivring  v.  Shepherd,  6  L.  R.  Q.  B. 
309;  and  see  Sheppard  \.  Murphy,  2  Ir,  R.  Eq.  544;  Grissel  v.  Bris- 
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towe,  4  L.  R.  C.  P.  51;  Hawkins  v.  Malthy,  4  L.  R.  Eq.  574;  3  L. 
R.  Ch.  App.  188;  6  L.  R.  Eq.  505;  4  L.  R.  Ch.  App.  200. 

In  some  cases  it  has  been  said,  but  not  actually  decided,  that  the 
new  contract  arises  at  an  earlier  period,  viz.,  when  the  name  is  ac- 
cepted by  the  plaintiff's  brokers,  which  contract,  according  to  one 
learned  judge,  binds  the  defendant  at  least  to  accept  the  transfer 
(Boivring  v.  Shepherd,  G  L.  R.  Q.  B.  328,  per  Brett,  J.),  and  ac- 
cording to  another  learned  judge,  even  to  indemnify  the  plaintiff 
against  future  calls:  Davis  v.  Haycock,  4  L.  R.  Ex.  384,  per  Kelly, 
C.  B. 

There  is  no  contract  between  the  original  vendor  of  shares  and 
any  intermediate  purchaser.  The  contract  which  such  person  in 
effect  enters  into  with  the  party  from  whom  he  purchases,  is  to  ac- 
cept the  shares  and  pay  the  price  on  the  settling  day,  or  in  the 
interim  to  give  the  name  of  a  competent  transferee,  and  upon  his 
giving  the  name  of  such  person,  he,  upon  accepting  the  transfer, 
takes  upon  himself  all  the  obligations  of  the  intermediate  purchaser 
towards  his  own  vendor,  who  cannot  be  called  upon  in  any 
way  to  indemnify  *  the  original  vendor:  Viscount  Tor-  [*926] 
rington  v.  Lowe,  4  L.  R.  C.  P.  26;  sed  vide  Castellan  v. 
Hobson,  10  L.  R.  Eq.  47. 

And  where  the  actual  purchaser  of  shares,  or  his  broker,  gives  the 
name  of  a  third  party,  as  purchaser  to  whom  the  transfers  are  made 
out,  if  such  third  party  by  his  conduct  induces  the  vendor  to  believe 
that  he  has  adopted  the  contract,  he  will  be  compelled  specifically 
to  perform  it.  See  Shepherd  v.  Gillespie,  5  L.  R.  Eq.  293;  there  a 
broker,  on  the  instructions  of  Wilkinson,  purchased  from  the  plain- 
tiff shares  in  a  company  subsequently  wound  up,  and  on  the  set- 
tling day  the  broker,  also  on  the  instructions  of  Wilkinson,  gave  the 
name  of  Gillespie  as  the  purchaser,  and  the  deeds  of  transfer  were 
made  out  in  Gillespie's  name  and  delivered  to  him  for  execution, 
and  he  for  some  time  retained  possession  of  and  dealt  with  them. 
Wilkinson  informed  Gillespie,  that  he  had  passed  his  name  as  trans- 
feree, and  had  also  passed  a  cheque  on  the  company's  bankers  for 
the  purchase-money  to  the  debit  of  his  firm.  Gillespie  took  no  step 
to  inform  the  vendor  that  he  did  not  assent  to  the  contract,  though 
he  did  express  his  dissent  to  Wilkinson.  It  was  held  by  Sir  John 
Stuart,  V.-C,  that  the  vendor  was  entitled  to  specific  performance 
of  the  contract  against  Gillespie,  and  to  have  the  shares  registered 
in  Gillespie's  name,  and  to  be  repaid  by  Gillespie  all  calls  which  he 
had  already  paid,  and  to  be  indemnified  against  future  calls,  and 
against  all  liability,  loss,  costs,  damages,  and  expenses  which  he 
had  incurred  or  might  thereafter  incur,  by  reason  of  being  settled 
on  the  list  of  contributories,  in  respect  of  such  shares.  See  also 
Shaw  V.  Fisher,  5  De  G.  Mac.  &  G.  596;  Morton's  Case,  16  L.  R. 
Eq.  104.     See  Form  of  Decree,  5  L.  R.  Eq.  298,  299,  300. 

The  fact  that  the  plaintiff  was  only  equitable  owner  of  shares' 
registered  in  the  name  of  a  third  person,  does  not  disentitle  him  to 
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a  decree  for  specific  performance  and  indemnity:  Paine  v.  Hutchin- 
son, 3  L.  R.  Eq.  257;  3  L.  R  Ch.  App.  338. 

And  the  fact  that  a  call  has  been  made  before  the  purchase  of 
shares  would  not  seem,  in  the  absence  of  fraud  or  misrepresentation, 
to  have  the  effect  of  rendering  the  contract  invalid.  This  point  was 
thus  extra- judicially  determined,  by  Lord  Chelmsford,  C.,  in  the 
case  of  Hawkins  v.  Maltby,  4  L.  R.  Eq.  572;  differing  from  the 
opinion  expressed  by  Wood,  V.  C,  in  S.  C,  3  L.  K.  Ch.  App.  188. 
See  also  S.  C,  6  L.  R.  Eq.  505;  4  L.  R.  Ch.  App.  200. 

It  is  then  no  objection  to  specific  performance,  that  a  call  may 

have  been  made  by  the  company  upon  shareholders,  of  which  call 

the  purchaser  had  no  notice,  at  any  rate,  where  there  was 

r*927]  no  deception  *  practised  bv  the  vendor:  Hawkins  \.  Matt- 

by,  3  L.  R.  Ch.  App.  188;  4  L.  R.  Ch.  App.  202. 

Nor  is  it  any  objection  to  specific  performance,  that  after  the  sale 
of  the  shares,  the  company  was  ordered  to  be  wound  up:  Paine  v. 
Hutchinson,  3  L.  R.  Ch.  App.  388;  Hodgkinson  v.  Kelly,  G  L.  R.  Eq. 
496;  Haickins  v.  Maltby,  6  L.  R.  Eq.  505;  4  L.  R.  Ch.  App.  200; 
Sheppard  v.  Murphy,  1  Ir.  R.  Eq.  490;  2  Ir.  R.  Eq.  544. 

The  question  has  arisen  when  the  directors  of  a  company  having 
by  their  constitution  power  to  refuse  to  register  transfers,  take  upon 
themselves  to  refuse  to  register  a  purchaser,  whether  he  is  not 
thereby  absolved  from  the  performance  of  the  contract.  It  seems 
that  where  the  contract  is  not  made  on  the  Stock  Exchange,  but 
with  reference  to  the  rules  of  the  company  which  require  the  vendor 
to  do  all  that  is  essential  to  the  transfer,  if  he  fails  to  procure  the 
assent  of  the  directors  to  the  transfer,  the  purchaser  is  released  from 
the  contract,  and  if  he  has  paid  the  purchase-money  in  ignorance  of 
the  refusal  of  the  directors,  ho  can  recover  it  back:  Wilkinson  v. 
Lloyd,  7  Q.  B.  27;  and  see  Stray  v.  Russell,  1  Ell.  &  Ell.  900. 

Where,  however,  the  contract  is  made  on  the  Stock  Exchange  and 
subject  to  its  rules,  in  the  absence  of  express  contract,  it  is  not  the 
vendor's  duty  to  procure  registration  of  the  transfer,  and  ho  will 
have  performed  his  part  of  the  contract,  by  the  delivery  of  the 
transfer  and  certificates:  Remfry  v.  Butler,  Ell.  B.  &  E.  887;  Stray 
V.  Russell,  1  Ell.  &  Ell.  888,  900. 

When  the  cases  fall  under  neither  of  the  two  before- mentioned 
classes,  the  authorities  are  conflicting. 

Lord  Romilly  appears  to  have  thought  that  in  no  case  could  the 
contract  be  performed  unless  the  purchaser's  name  bo  put  upon  the 
register  (Bermingham  v.  Sheridan,  33  Beav.  660) ;  but  that  the  Court 
could  compel  directors  to  admit  a  purchaser  if  they  wilfully  refused 
to  do  so:  {Robinson  v.  The  Chartered  Bank,  1  L.  R.  Eq.  32;  and 
see  Re  Gresham  Life  Assurance  Society,  8  L.  R.  Ch.  App.  446). 

Lord  Chelmsford  however  was  of  opinion,  that  the  exercise  by  the 

directors  of  their  power  to  decline  to  register  a  purchaser  will  not 

furnish  him  with  a  defence  to  proceedings  for  specific  performance. 

*'The  directors,"  said  his  Lordship,  "may  decline  to  register,  but 
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the  transaction  is  complete,  as  between  the  transferor  and  trans- 
feree:" Hawkins  v.  Maltby^  3  L.  R.  Ch.  App.  194. 

In  a  subsequent  case  before  Lord  Romilly,  the  deed  of  settlement 
provided  "that  no  shareholder  should  transfer  his  shares  except  in 
such  manner  as  a  board  of  directors  should  approve."  A 
shareholder  agreed  to  sell  his  shares,  and  the  board  *  hav-  [  *  928  ] 
ing  refused  to  consent  to  his  making  the  transfer,  the  vendor 
then  refused  to  complete.  The  purchaser  filed  his  bill,  and  obtained 
a  decroe'upon  the  ground  that  the  deed  of  settlement  did  not  pro- 
vent  the  sale  of  shares,  or  give  the  board  power  to  exercise  an  arbi- 
trary or  unreasonable  will  to  reject  the  mode  of  transfer,  and  in  case 
the  parties  differed,  the  conveyance  was  to  be  settled  at  Chambers: 
Poole  V.  Middleton,  29  Beav.  046. 

It  would  seem  that,  even  independently  of  the  rules  of  the  Stock 
Exchange,  and  in  the  absence  of  special  contract,  although  there  is 
no  absolute  decision  on  the  point,  that  the  duty  of  procuring  regis- 
tration rests  with  the  purchaser  (see  Sheppard  v.  Murphy,  2  Ir.  R. 
Eq.  544;  Evans  v.  Wood,  5  L.  R.  Eq.  9;  Hodgkinson  v.  Kelly,  6  L. 
R.  Eq.  496;  Stray  v.  Russell,  1  Ell.  &  Ell.  888);  aud  if  this  be  so, 
his  non-performance  cannot  prejudice  the  vendor,  whom  he  is  bound 
to  indemnify.  And  specific  performance  with  an  indemnity  will  be 
decreed  against  the  purchaser,  although  by  accident  he  only  sent 
the  transfers  for  registration  after  the  company  had  stopped  pay- 
ment: Evans  v.  Wood,  5  L.  R.  Eq.  9. 

In  the  absence,  moreover,  of  evidence  that  the  transferee  was  ob- 
jectionable, it  would  be  J)resumed  that  the  directors,  though  having 
a  discretionary  power  to  refuse,  would  have  registered  the  transfer 
{lb.),  for  the  directors  could  not  have  refused  arbitrarily  or  wantonly 
to  register:  lb.  and  see  Poole  v.  Middleton,  29  Beav.  646. 

With  regard  to  the  question  how  far  the  winding  up  of  a  com- 
pany can  be  treated  as  an  objection  to  specific  performance  of  a  con- 
tract to  purchase  shares  therein,  it  seems  that  if  a  person  has  agreed 
to  purchase  shares,  or  even  if  he  has  paid  the  purchase  money  and 
executed  the  transfer,  if  he  did  so  in  ignorance  that  a  petition  foi 
winding  up  the  company  had  been  presented  before  the  contract, 
the  Court  would  not  decree  specific  performance  thereof,  or  render 
him  liable  as  a  contributory  by  directing  his  name  to  be  put  upon 
the  register:  Emnierson'' s  Case,  1  L.  R.  Ch.  App.  433. 

But  where  a  petition  for  winding  up  has  been  presented  after  the 
making  of  the  contract,  it  will  not  be  allowed  as  a  defence  to  specific 
performance  and  indemnity,  for  it  is  obvious  that  the  purchaser  of 
shares  was  as  much  bound  to  know  that  the  company  in  which  h^ 
bought  shares  was  liable  to  stop  payment  and  be  wound  up,  as  a 
purchaser  of  a  house  is  bound  to  know  that  it  is  liable  to  be  burnt 
down,  and  that  that  is  a  risk  which  he  takes  upon  himself  by  enter- 
ing into  the  contract  for  its  purchase.  See  Coles  v.  Bris- 
towe,  6  L.  R.  Eq.  *  149,  159,  160;  reversed  on  another  [  *929] 
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point,  4  L.  R.  Ch.  App.  3;   Cruse  v.  Paine,  4  L.  R.  Ch.   App.  441; 
Taylor  v.  Stray,  2  C.  B.  N.  S.  175. 

The  discretion  of  directors  to  forfeit  shares  for  non-payment  of 
calls  is  a  trust  to  be  exercised  for  the  benefit  of  all  the  shareholders; 
an  agreement,  therefore,  on  the  part  of  directors  with  a  shareholder 
to  relieve  him  from  further  liability  on  his  consenting  to  an  abso- 
lute forfeiture,  will  not  be  enforced  if  it  appears  not  to  have  been 
a  proper  exercise  of  the  discretion  on  the  part  of  the  directors: 
Hai^is  V.  The  North  Devon  Railway  Company,  20  Beav.  384. 
■  It  may  be  here  mentioned,  that  all  coatracts  after  the  1st  of  July, 
1867,  for  the  sale  of  shares  and  stock  in  joint  stock  banking  com- 
panies are  void,  unless  the  numbers  by  which  such  shares  are  dis- 
tinguished are  set  forth  in  such  contracts.  30  &  31  Vict.  c.  29  s. 
1.  An  error  in  the  distinguishing  numbers  of  shares  in  a  transfer 
is  immaterial,  as  it  may  be  afterwards  rectified:  In  re  International 
Contract  Company,  Ind's  Case,  1  L.  R.  Ch.  App.  485,  as  to  failure 
to  com  pi  v  with  Act,  see  Perry  v.  Bamett,  14  Q.  B.  D.  467,  W.  N. 
1885,  July  4,  P.  141.  " 

It  has  been  decided  that  a  Court  of  equity  will  neither  decree 
specific  performance  of  a  contract  to  lend  (Sichelw.  Mosenthal,  30 
Beav.  371;  Thorpe  v.  Hosford,  20  W.  R.  (V.  C.  B.)  922;  but  see 
BafiS  V.  Clively,  Taral.  80),  nor  of  a  contract  to  borrow  (Rogers  v. 
Challis,  27  Beav.  175)  or  to  pay  (Crampton  \.  The  Varna  Railway 
Company,  7  L  R.  Ch.  App.  562,  and  see  Larios  v.  Bonany  y 
Gurety,  5  L.  R.  P.  C.  C.  346;  Brough  v.  Oddy,  1  R.  &  M.  55) 
money;  but  the  Court  will  always  decree  specific  performance  of  an 
agreement  to  execute  a  mortgage  in  consideration  of  money  actually 
advanced  at  or  before  the  time  of  the  contract  [Ashton  v.  Corrigan, 
13  L.  R.  Eq.  76;  Hermann  v.  Hodges,  16  L.  R.  Eq.  18) ;  or  an  agree- 
ment by  parol  to  execute  a  bill  of  sale  of  personal  (chattels  to  se- 
cure the  plaintiff  against  certain  liabilities:  Taylor  v.  Eckersley, 
2  Ch.  D.  302. 

The  specific  performance  of  contracts  for  the  purchase  of  chat- 
tels, may,  clearly,  be  resisted  upon  the  same  grounds  as  the  specific 
performance  of  other  contracts.  [A  party  seeking  specific  per- 
formance must  not  only  have  a  claim  which  rests  on  a  valuable  con- 
sideration, but  he  must  also  show  that  damages  would  not  afford 
him  an  adequate  compensation,  therefore,  if  the  payment  of  a  cer- 
tain sum  of  money  will  adequately  redress  the  wrong  equity  will 
not  interfere.  This  is  the  reason  for  the  difference  between  the 
rule  in  regard  to  specific  performances  of  contracts  relating  to  real 
estate  and  those  which  concern  personalty.  The  distinction  is  not 
founded  on  the  nature  of  the  property)  but  upon  the  fact  that 
monetary  damages  would  not  operate  to  give  a  person  all  the  re- 
dress he  ought  to  have  in  cases  of  real  estate,  while  in  regards  to 
personal  property  such  damages  are  usually  sufficient.]  Thus,  in  a 
recent  case,  where  the  plaintiff  had,  without  actual  fraud,  con- 
tracted for  the  purchase  of  two  very  valuable  jars,  the  parties  not 
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being  npon  an  equal  footing,  since  the  plaintiflF  well  knew,  and  the 
vendor  (who  was  an  elderly  lady)  was  ignorant  of  their  value,  and 
sold  them  at  an  inadequate  price,  Sir  R.  T.  Kindersley,  V.-C,  dis- 
missed the  bill  seeking  specific  performance  of  the  contract:  Falcke 
V.  Gray,  4  Drew.  651. 

In  the  principal  case,  the  Lord  Chancellor  lays  it  down  as 
a  *general  rule,  "That  the  Court  will  not  decree  a  specific  [  *  930  j 
performance  of  a  contract  when  the  party  has  not  the  thing 
to  deliver."  This  was  acted  upon  in  a  modern  case,  a  bill  having 
been  fileti  against  the  provisional  committee  of  a  projected  railway 
company  for  specific  performance  of  an  agreement  to  deliver  to  the 
plaintiff  a  certain  number  of  scrip  certificates;  as  there  was  no  alle- 
gation in  the  bill  that  the  defendants  had  in  their  possession  any 
scrip  to  deliver,  but  statements  from  which  the  contrary  might 
rather  be  inferred,  Lord  Cottenham,  C,  allowed  a  demurrer  to  the 
bill:  Columbine  v.  Chichester,  2  Ph.  27.  See  Pollard  v.  Clayton,  1 
K.  &  J.  475. 

There  is  an  exception  to  the  ordinary  rule  of  specific  perform- 
ance, when  British  ships,  or  shares  in  them,  form  the  subject-mat- 
ter of  the  contract;  for  it  is  clear  that  a  Court  of  equity  will  not 
enforce  a  contract  for  the  purchase,  either  of  a  British  ship,  or 
shares  in  a  British  ship:  inasmuch  as,  according  to  the  policy  of 
this  country,  both  under  the  old  Ship  Registry  Acts;  (26  Geo.  3, 
c.  60;  34  Geo.  3,  c.  68;  4  Geo.  4.  c.  41;  6  Geo.  4,  c.  110;  3  &  4 
Will.  4,  c.  55;  Brewster  v.  Clarke,  2  Mer.  75;  Thompson  v.  Leake, 
1  Madd.  39 ;  Neivnham  v.  Graves,  ib.  399,  n. ;  Battersby  v.  Smith, 
3  Madd.  1 10),  and  under  the  Act  more  recently  in  force  (8  &  9 
Vict.  c.  89,  ss.  34,  37,  HugJies  v.  Morris,  2  De  G.  M.  &  G.  349,  357; 
S.  C.  9  Hare,  636;  M'Calmont  v.  Rankin,  2  De  G.  Mac.  &  G.  403; 
Coombes  v.  Mansfield,  3  Drew.  193;  Duncan  v.  Tindall,  13  C.  B. 
258),  there  could  be  no  transfer  of  a  ship  in  equity  that  is  not  a 
transfer  at  law. 

Under  the  Merchant  Shipping  Act,  1854  (17  «fe  18  Vict.  c.  104), 
although  it  has  been  held  that  an  executory  contract  for  an  equita- 
ble mortgage,  not  complying  with  the  formalities  of  the  Act  could 
not  be  enforced  (The  Liverpool  Borough  Bank  v.  Turner,  2  De 
G.  F.  &  Jo.  502,  affirming  the  decision  of  Sir  W.  P.  Wood,  V.-C, 
1  J.  &  H.  159;  M'Lartyv.  Middleton,  9  W.  R.  (V.-C.  K.)  861; 
Chapman  v*  Callis,  9  C.  B.  N.  S.  769,  and  a  purchaser  under  a  ju- 
dicial sale  of  a  beneficial  interest  in  a  British  ship  is  not  entitled 
to  be  registered  as  the  owuer  thereof  Chasteauneuf  v.  Capeyron, 
7  App.  Ca.  127,  and  it  is  the  practice  on  a  sale  of  a  ship  in  execu- 
tion of  a  judgment  by  the  sheriff,  or  by  order  of  the  High  Court  of 
Admiralty,  that  the  sheriff  in  the  former  case,  and  the  marshal  or 
commissioner  in  the  latter,  execute  a  bill  of  sale,  in  order  to  entitle 
the  purchaser  to  be  registered  in  accordance  with  the  Merchant 
Shipping  Act,  1854.  Ib.  125.  It  has  however,  been  decided  that 
it  is  not  necessary  to  register  an  agreement  to  transfer  a  ship  to  a 
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[  *  931  ]  purchaser,  and  that  specific  performance  of  *  such  agree- 
ment  may  be    decreed  notwithstanding  the  non-registra- 
tion; Batthyany  v.  Bouch,  44  L.  T.  (N.  S.)  177. 

By  the  Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26 
Vict.  c.  63),  it  is  declared  to  be  the  intention  of  the  Merchant  Ship- 
ping Act,  1854,  that  without  prejudice  to  the  provisions  contained 
Hi  that  Act  for  preventing  notice  of  trusts  from  being  entered  in  the 
register  book,  or  received  by  the  registrar,  and  without  prejudice  to 
the  powers  of  disposition  and  of  giving  receipts  conferred  by  that 
Act  on  registered  owners  and  mortgagees,  and  without  prejudice  to 
the  provisions  contained  in  that  Act  relating  to  the  exclusion  of 
unqualified  persons  from  the  ownership  of  British  ships,  equities 
may  be  enforced  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interests  therein,  in  the  same  manner  as  equities  may  be 
enforced  against  them  in  respect  of  any  other  personal  property. 
Sect.  3. 

Hence  it  has  since  the  passing  of  this  Act  been  decided  that 
where  there  has  been  a  complete  transfer  of  a  ship,  there  is  nothing 
in  the  Act  17  &  18  Vict.  c.  104,  which  prevents  the  transferor  from 
showing  the  real  intention  of  the  parties,  viz. :  that  the  instrument 
should  operate  as  a  security  only  for  the  money  advanced,  the  absolute 
interest  remaining  in  the  transferor  only:  Ward  v.  Beck,  9  Jur.  N.  S. 
912;  13  C.  B.  N.  S.  668;  and  see  Stapleton  v.  Haymen,  2  H.  &  C. 
918;  12  W.  E.  (Exch.)  317.  And  it  seems  to  be  clear,  that  a  non- 
registered  agreement  for  a  sale  of  a  ship  can  now  be  enforced. 

The  policy,  however,  of  the  Ship  Registry  Acts  was  held  not  to 
be  in  all  cases  applicable  to  contracts  to  sell  the  proceeds  arising 
from  the  sale  of  ships,  which  may  be  enforced.  Thus,  in  Armstrong 
V.  Armstrong,  21  Beav.  78,  shares  in  a  British  ship,  purchased  with 
his  father's  money,  were  registered  in  the  name  of  the  defendant, 
Armstrong,  After  the  father's  death,  the  defendant,  Armstrong, 
entered  into  an  agreement  with  his  father's  representatives,  admit- 
ting their  right,  and,  for  valuable  consideration,  agi'eeing  to  sell 
the  shares  at  the  end  of  twelve  months,  and  to  account  to  the  repre- 
sentatives for  the  proceeds.  The  ship  was  accordingly  sold.  It 
was  held  by  Sir  Joh7i  Bomilly,  M.  R.,  that,  although  the  Ship  Reg- 
istry Acts  prevented  the  representatives  enforcing  any  right  against 
the  ship  itself  ;  still  that  they  were  entitled  to  recover  the  proceeds 
of  the  sale  in  the  hands  of  the  purchaser.  "My  opinion,"  said  his 
Honor,  "  is  that  the  agreement  here  does  not  give  any  interest  in 
the  ship,  but  is  an  agreement  that  at  the  expiration  of  the  period 
mentioned,  the  defendant  Armstrong  is  to  sell  the  shares 
[  *932  ]  and  pay  over  the  proceeds  *  thereof  according  to  the  will 
of  his  father.  That  is  exactly  what  Lord  St.  Leonards 
says  in  WCalmont  v.  Bankin,  2  De  G.  Mac.  &  G.  424.  I  do  not 
lay  down  any  rule  that  parties  cannot  authorise  a  ship  to  be  sold, 

and  direct  in  what  manner  the  money  shall  be  applied 

The  result,  is  that,  in  my  opinion,  this  is  an  agreement  which  is 
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binding  on  the  defendant  Armstrong,  that  it  is  capable  of  being 
enforced  in  this  Court,  and  that  the  money  arising  from  the  sale  of 
the  ship  being  now  available,  he  is  bound  to  account  for  it  in  the 
manner  provided  by  this  agreement."  See,  however,  and  consider 
Coombes  v.  Mansfield^  3  Drew.  193;  Pai^  v.  Applebee,  1  DeG.  Mac 
ife  G.  585;  Clarke  v.  Batters,  I  K.  ife  J.  242. 

The  Court  has  frequently  stated  that  fraud  might  warrant  its 
interference,  but  there  is  no  case  in  the  books  in  which  the  particu- 
lar fraud  which  would  create  an  interest  in  a  ship  has  occurred: 
M^Calmont  v.  Rankin,  2  De  G.  Mac.  &  G.  416;  Armstrong  v.  Arm- 
strong, 21  Beav.  71,  87.  It  seems,  however,  that  where  a  person 
having  no  title  to  a  ship,  procures  it  to  be  registered  in  hia  name, 
the  Court  of  Chancery  will  compel  him  to  re-transfer  it  to  the 
rightful  owner  and  account  for  the  earnings,  even  though  there 
has  been  no  fraud,  and  notwithstanding  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104):  Holderness  v.  Lamport,  29  Beav. 
129. 

It  was,  moreover,  decided  at  law,  that  an  action  would  not  lie 
for  the  breach  of  an  executory  contract  for  the  sale  or  transfer  of  a 
ship,  unless  ihe  contract  contained  a  recital  of  the  certificate  of  reg- 
istry, pursuant  to  the  8  &  9  Vict.  c.  89,  s.  34:  Duncan  v,  Tindal,  13 
C.  B.  258. 

When  the  discharge  of  a  mortgage  on  a  ship  has  been  duly  reg- 
istered, the  mortgage  cannot,  without  contravening  the  policy  and 
provisions  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict  c. 
104),  be  revived  on  an  allegation  that  the  discharge  was  given  by 
mistake  :  Bell  v.  Blyth,  4  L.  R.  Ch.  App.  136,  139. 

The  policy  of  the  old  Shipping  Acts  not  extending  to  foreign 
ships,  it  is  clear  that  the  Court  has  jurisdiction  to  compel  a  specific 
performance  by  a  foreigner  to  sell  a  foreign  ship  (Hart  v.  Herwig, 
8  L.  R.  Ch.  App.  680),  and  to  restrain  persons  proceeding  to  re- 
move the  ship  from  this  country  :  lb. 

And  it  must  be  borne  in  mind  that  the  Registry  Acts  are  not  ap- 
plicable to  a  British  ship  built  in  order  to  be  sold  to  a  foreigner,  and  to 
be  delivered  at  a  foreign  port :  The  Union  Bank  of  London  v.  Le- 
nanton,  3  C.  P.  D.  243. 

The  specific  delivery  of  goods  sold  may  now  be  enforced  at  law 
under  the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  *c.  125).     See  Day's  Comm.  Law  Proc.  Acts,  4th  [*933] 
ed.,  323,  325;  posf,  p.  966. 

An  equitable  defence  to  the  enforcement  of  delivery  of  the  chattel 
sold,  might  before  the  passing  of  the  Judicature  Act,  1873  (by 
which  law  and  equity  are  to  be  administered  concurrently  in  all  the 
divisions  of  the  High  Court  of  Justice,  sect.  24),  be  set  up;  as  for 
instance  that  the  person  employed  to  sell,  sold  it  by  mistake  at  one 
third  of  the  price  fixed  upon  it  by  the  owner:  Isaac  v.  Boulnois,  11 
W.  R.  (Q.  B.)  341. 

The  old  Court  of  Bankruptcy  had  no  jurisdiction  to  compel  specific 
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performance:  Ex  parte  Cutis,  3  Deac.  242,  overruling  Ex  parte 
Sidebottham,  1  Mont.  &  Ayr.  655 ;  Ex  parte  Barrington,  2  Mont.  & 
Ayr.  245.  Whether  the  new  courts  have,  has  not  yet  been  deter- 
mined:   Robs.  Bkcy.  5th  ed.,  354. 

2.  As  to  contracts  relating  to  personal  acts.] — Although  in  some 
instances  the  line  of  demarcation  between  the  cases  already  consi- 
dered, principally  relating  to  the  sale  of  real  and  personal  property 
and  some  of  the  cases  now  about  to  be  considered,  is  not  quite  clear; 
it  is  perhaps  on  the  whole  the  most  convenient  which  coiild  be 
adopted. 

And  first  with  regard  to  contracts  to  do  certain  works.  It  appears 
that,  notwithstanding  some  early  decisions  to  the  contrary  (see 
1  Madd.  Ch.  Pract.  361;  Buxton  v.  Lister,  3  Atk.  385;  City  of 
London  v.  Nash,  6  Atk.  512,  1  Ves.  12),  it  is  now  settled  that  with 
some  few  exceptions  the  Court  will  not  decree  specific  performance 
of  contracts  to  do  certain  works,  such  as  to  build  or  repair  (Erring- 
ton  V.  Aynesley,  2  Bro.  C.  C.  341 ;  2  Dick.  692 ;  Lucas  v.  Commer- 
ford,  3  Bro.  C.  C.  166;  Paxton  v.  Newton,  2  Sm.  &  Giff.  437;  Kay 
V.  Johnson,  2  H.  &  M.  118;  Wheatley  v.  Westminster  Brymbo  Coal 
Company,  9  L.  R.  Eq.  538),  to  make  a  railway  (South  Wales  Bail - 
ivay  Company  v.  Wythes,  1  K.  &  J.  186,  5  De  G.  Mac.  &  G.  880; 
Greenhill  v.  Isle  of  Wright  Railivay  Co.,  19  AV.  R.  345),  to  work 
quarries  (Booth  v.  Pollard,  4  Y.  &  C.  Exch.  61),  coal  mines  (Pollard 
v.  Clayton,  1  K.  &  J.  462,  and  see  Lord  Abinger  v.  Clayton,  17  L. 
R.  Eq.  358),  to  make  good  a  gravel  pit:  Elint  v.  Brandon.  8  Ves. 
159. 

The  principal  reason  why  the  Court  does  not  decree  specific  per- 
formance in  such  cases  is,  the  enormous  inconvenience  which  would 
attend  the  operation  of  the  Court,  if  it  were  to  take  upon  itself,  as 
between  builders,  contractors,  railway  companies  and  others,  the 
erection  and  construction  of  a  large  number  of  buildings,  and 
probably  half  the  railways  in  the  kingdom.  See  The  South  Wales 
Railway  Company  v.  Wythes,  1  K.  &  J.  200. 

The  Court,  moreover,  will  not  enforce  specifically  the 
[  *  934  ]  performance  of  continuous  duties,  *  especially  if  they 
would  spread  over  a  long  period  of  time,  as  the  Court 
could  not  undertake  to  see  to  such  performance:  Blackett  v.  Bates, 
1  L.  R,  Ch.  App.  117;  Poivell  Duffryn  Steam  Coal  Company  v.  Taff 
Vale  Railway  Company,  9  L.  R.  Ch.  App.  331. 

It  may  be  here  mentioned  that  when  an  agreement  is  entire,  the 
Court  will  not  compel  the  defendant  to  fulfil  his  part  unless  the  plain- 
tiff fulfils  his  part  also:  Blackett  v.  Bates,  1  L.  R.  Ch.  App.  117,  re- 
versing S.  C,  2  H.  &  M.  270,  610;  Gervaisx.  Edwards,  2  D.  &  War. 
80;  Hills  Y.  Croll,  2  Ph.  60;  Firth  v.  Ridley,  33  Beav.  516.  Secus 
when  the  agreement  is  divisible:  Wilkinson  v.  Clements,  8  L.  R.  Ch. 
App.  96;  Odessa  Tramways  Company  v.  Mendel,  8  Ch.  D.  235. 

In  a  case  decided  before  the  passing  of  Lord  Cairns^  Act  (21  & 
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22  Vict.  c.  27),  A.  agreed  to  grant  a  lease  to  B.  as  soon  as  B.  should 
have  built  a  house  with  the  necessary  outbuildings  on  the  land  of 
the  value  of  1400/.  at  the  least,  "  according  to  a  plan  to  be  sub- 
mitted to  and  approved  by  A."  B.  agreed  to  build  and  take  the 
lease.  No  plan  had  been  approved  of.  It  was  held  by  Sir  J, 
Romilly,  M.  R.,  that  no  decree  could  be  made  for  specific  perform- 
ance, and  a  bill  filed  by  A.  for  that  purpose  was  dismissed  with 
costs :  Brace  v.  WehnerU  25  Beav.  348.     And  see  Norris  v.  Jackson^ 

1  J.  &  H.  319,  where  specific  performance  of  an  agreement  by  a 
landlord  to  execute  repairs  was  refused. 

The  jurisdiction  of  the  Court  was  considerably  increased  by  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  hence  it  has  been  decided  since 
its  passing  that  the  performance  of  certain  acts,  such  as  making 
certain  buildings  or  repairs,  is  merely  incidental  to  a  contract  of 
which  the  specific  performance  would  ordinarily  be  decreed,  sach  as  a 
contract  to  grant  a  lease,  the  Court  will  direct  the  contract  for  a 
lease  to  be  specifically  formed,  and  will,  if  necessary,  direct  an  in- 
quiry as  to  damages  under  section  2  of  Lord  Cairns'  Act.  See 
Middleton  v.  Greenwood  (2  De  G.  Jo.  &  Sm.  142),  there  the  defendant 
agreed  to  grant  the  plaintiff  a  lease  of  a  public-house,  and  to  make 
and  form  therein  a  spirit  vault,  and  put  in  plate-glass  windows, 
and  do  everything  therewith  necessary  at  his  own  expense,  and 
paint  new  the  outside  of  all  the  woodwork,  as  well  as  put  the  slates, 
chimney-pots  and  roofing  in  thorough  repair.  The  Lord  Justices 
of  the  Court  of  Appeal,  affirming  the  decision  of  Sir  W.  Page  Wood, 
V.-C,  directed  specific  performance  of  the  agreement  to  grant  the 
lease,  and  directed  the  inquiry  as  to  damages  for  the  non-perform- 
ance of  the  agreement  with  respect  to  the  vault,  windows,  painting, 
and  repairs. 

So,  moreover,  where  there  was  an  agreement  for  the 
building  *of  a  house,  and  also  for  the  grant  and  accept-  [  *  935  ] 
ance  of  a  lease,  it  was  held  that  the  Court  could  compel 
specific  performance  of  the  agreement  to  accept  the  lease,  and  give 
damages  for  not  building  the  house:  Soames  v.  Edge,  Johns.  669; 
Mayor,  &c.,  of  London  v.  Southgate,  17  W.  R.  197,  38  L.  J.  Ch.  441. 
See  also  Kay  v.  Johtison,  2  Hem.  &  Mill.  118;  Oxford  v.  Provand, 

2  L.  R.  P.  C.  135;  and  see  Blackett  v.  Bates,  2  H.  &  M.  270,  where 
it  was  held  that  although  a  Court  of  Equity  will  not  decree  specific 
performance  of  an  agreement  to  repair  a  railway  simpliciter,  it  will 
do  so  if  the  agreement  forms  a  collateral  part  only  of  a  larger 
agreement,  and  the  relation  of  lessee  and  lessor  has  been  created  be- 
tween the  parties.  This  case,  however,  was  reversed  on  appeal  by 
Lord  Cramvorth,  C,  1  Law  R.  Ch.  App.  117. 

Lord  Rosslyn,  C,  was  of  opinion  that  if  an  agreement  for  build- 
ing were  in  its  nature  defined,  there  would  be  no  great  difficulty  in 
decreeing  specific  performance:  Mosely  y.  Virgin,  3  Ves.  185;  Mr. 
Justice  Story  has  expressed  the  same  opinion.  And  see  Stor.  Eq. 
Jur.  s.  728,  and  Sir  J.  Stuart,  V.-C.  acted  upon  Cubitt  v.  Smith,  10 
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Jur.  N.  S.  1123.  And  it  seems  that  in  Scotland  the  Courts  have  in 
a  very  sensible  manner  solved  the  difficulty  which  has  prevented  the 
English  Courts  from  compelling  the  specific  performance  of  con  - 
tracts  to  build  by  the  appointment  of  a  proper  person  to  superin- 
tend the  performance  of  the  work:  Clark  w.  Glasgow  Assurance  Co., 
1  M'Queen,  Ho.  Lo.  Ca.  670. 

Where  the  defendant  under  the  contract  with  the  plaintiff  has  ob- 
tained possession  of  land,  it  is  clear  that  the  Court  has  jurisdiction 
to  enforce  specific  performance  of  another  part  of  such  contract  by 
the  defendant  to  do  defined  work  upo7i  such  land,  in  the  perform- 
ance of  which  the  plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in  damages.  SeeStoj^ery.  Great 
Western  Railivay  Co.,  2  Y.  &C.  C.  C.  48,  where  Sir  J.  L.  Knight- 
Bruce,  V.-C,  made  an  order  that  the  defendants,  the  company,  were 
bound  to  construct  and  forever  thereafter  to  maintain  on  land  pur- 
chased from  the  plaintiff'  one  neat  archway  sufficient  to  permit  a 
loaded  carriage  of  hay  to  pass  under  the  railway.  So  in  Franklin 
V.  Tuton,  5  Madd.  469,  the  defendant  was  lessee  from  the  plaintiff 
of  certain  building  ground  and  covenanted  that  the  house  to  be 
built  by  her  should  correspond  with  the  adjoining  houses  already 
built  in  its  elevation.  The  bill  was  to  compel  the  defendant,  who 
had  not  conformed  to  the  covenant,  to  alter  the  elevation  accordingly, 
and  Sir  John  Leach,  V.-C,  decreed  according  to  the  prayer  of 
the  bill. 

Orders  of  this  kind  have  frequently  been  made  where 
[  *936]  railway  *  companies  have  contracted  to  do  works  on  lands 
acquired  from  the  plaintiff.  See  Sanderson  v.  Cockermouth 
and  Workington  Railway,  1 1  Beav.  497 ;  Lytton  v.  Great  Northern 
Raihvay  Company,  2  K.  &  J.  394;  Lord  Darnley  v.  London,  Chat- 
ham, and  Dover  Railway  Company,  1  De  G.  J.  &  S.  204;  2  L.  K. 
Ho.  Lo.  43;  Wilson  v.  Bhirness  Railway  Company,  9  L.  R.  Eq.  28; 
Attorney -General  v.  Mid-Kent  Railway  Company  and  South- Eastern 
Railway  Company,  3  L.  R.  Ch.  App.  100;  Hood  v.  North- Eastern 
Raihcay  Company,  5  L.  R.  Ch.  App.  5:^5;  Wilson  v.  Northampton 
and  Banbury  Junction  Raihvay  Company,  9  L.  R.  Ch.  App.  279; 
Greene  v.  West  Cheshire  Railway  Company,  13  L.  R.  Eq.  44;  Cooke 
V.  Chilcott,  3  Ch.  D.  694. 

A  similar  order  was  indirectly  made  by  Lord  Eldon  in  Lane  v. 
Newdigate,  10  Ves.  192,  where  although  he  refused  to  make  an  or- 
der on  the  defendant  specifically  to  repair  the  banks  of  a  canal  and 
stop-gates  and  other  works,  his  Lordship  nevertheless  made  an 
order  by  which  the  same  effect  was  obtained,  the  defendant  being 
restrained  from  impeding  the  plaintiff  from  navigating,  using,  and 
enjoying  the  canal,  by  continuing  to  keep  the  canal,  banks,  or  works 
out  of  repair,  by  diverting  the  water,  or  continuing  the  removal  of 
a  stop -gate. 

The  ground  which  makes  a  Court  of  equity  more  anxious  to  de- 
cree specific  performance  of  a  contract  to  do  certain  works,  as   to 
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build  or  to  make  a  road  in  such  cases  is,  that  when  the  plaintiff,  by- 
reason  of  his  having  parted  with  his  land  to  the  defendant,  has  no 
opportunity  of  erecting  the  buildings  at  his  own  cost,  and  so  ascer- 
taining the  amount  of  damages  sustained  by  reason  of  the  non- 
performance of  the  contract.  The  South  Wales  Railway  Company 
V.  Wythes,  1  K.  &  J.  200;  and  see  Pricey.  The  Corjyoratioyi  of  Pen- 
zance^ 4  Hare,  506,  where  a  contract  to  erect  a  market-place  was 
enforced;  and  see  Greene  v.  West  Cheshire  Company^  13  L.  R.  Eq. 
44,  where  specific  performance  of  a  contract  to  make  a  siding  was 
decreed.  See  also  Storer  v.  The  Great  Western  Railway  Company, 
8  Railw.  Ca.  106,  2  Y.  &  C.  C.  C.  48;  Soames  v.  Edge,  Johns.  669; 
Wilson  V.  Furness  Railway  Company,  9  L.  R.  Eq.  28. 

Again,  where  there  have  been  acts  amounting  to  a  part  perform- 
ance of  the  contract,  the  Court  will  compel  specific  performance, 
which,  without  such  acts,  it  might  not  do:  (Price  v.  Corporation  of 
Penzance,  4  Hare,  506,  509 ;  see  also  Pembroke  v.  Thorpe,  8  Swanst. 
437,  n. ;  Sanderson  v.  Cockenncndh  and  Workington  Railway  Com- 
pany, 11  Beav.  497;  Oxford  v.  Provand,  2  L.  R.  P.  C.  135;  Crook 
V.  Corporation  of  Seaford,  10  L.  R.  Eq.  678),  but  acts  of  part  per- 
formance will  not  of  themselves  supply  the  want  of  juris- 
diction *  in  their  absence:  Kirk  v.  Bromley  Unio7i,  2  Ph.  [*937] 
640,  648 ;  Crampton  v.  Varna  Raihvay  Company,  7  L.  R. 
Ch.  A  pp.  562.  And  see  South  Wales  Railway  Company  v.  Wyihes, 
1  K.  &  J.  186. 

The  tendency  of  the  modern  decisions  where  companies  have  con- 
tracted to  perform  certain  works,  and  have  got  the  whole  benefit  of 
the  agreement  is  to  struggle  with  any  amount  of  difficulties  in  order 
to  compel  specific  performance  ( Wilson  v.  Furness  Railway  Coin- 
pany,  9  L.  R.  Eq.  33);  hence  it  has  been  held  to  be  no  defence  to 
a  bill  for  specific  performance,  by  a  private  individual  against  a 
railway  company  that,  the  public  would  be  subjected  to  inconven- 
ience if  the  company  were  compelled  specifically  to  perform  their 
contract  with  such  individual.  See  Raphael  v.  Thames  Valley  Rail- 
tvay  Company,  2  L.  R.  Ch.  App.  147,  there  the  plaintiff,  a  land- 
owner, had  withdrawn  his  opposition  to  a  railway  bill,  in  consid- 
eration of  the  company  agreeing  to  make  a  road  and  an  approach  in  a 
particular  manner.  The  company  altered  the  level  of  their  line, 
and  varied  the  course  and  inclination  of  the  road.  The  bill  was 
filed  pending  the  works,  and  a  motion  for  an  injunction  had  been 
ordered  to  stand  to  the  hearing,  on  the  company  undertaking  to 
abide  by  the  direction  (#f  the  Court  as  to  altering  their  works.  It 
was  held  by  Lord  Chancellor  Chelmsford,  reversing  the  decision  of 
Lord  Romilly,  M.  R.  (2  L.  R.  Eq.  87),  that  the  plaintiff  was  en- 
titled to  specific  performance;  and  that  the  company  could  not  set 
up  the  inconvenience  to  the  public  by  the  interference  with  the 
traffic,  as  a  reason  for  not  performing  their  agreement.  See  also 
Wilson  V.  Furness  Railway  Company,  9  L.  R.  Eq,  28;  Attorney- 
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General  v.  Mid-Kent  Railway  Company   and  South  Eastern  Rail- 
tvay  Company,  3  L.  R.  Ch.  App.  100. 

Nor  was  a  Railway  Company  which  had  agreed  to  make  a  car 
ria^e  road  between  certain  points,  on  land  conveyed  to  them  by  the 
plaintiffs,  and  to  make  and  maintain  a  wharf  for  loading  and  dis- 
charging vessels  at  a  specified  place,  allowed  to  set  up  the  defence 
that  the  contract  was  ultra  vires,  or  that  the  company  was  incorpo- 
rated for  making  a  railway,  and  not  a  public  road  (  Wilson  v.  Fiir- 
ness  Railway  Company,  9  L.  R.  Eq.  28,  33),  and  where  they  had 
only  partially  fulfilled  the  agreement  to  set  up  as  a  defence  the 
Statute  of  Limitations  (lb.),  or  that  the  Attorney-General  was  a 
necessary  party,  because,  where  an  agreement  is  with  an  individual, 
it  is  he,  and  not  the  Attorney  General,  on  behalf  of  the  public  has 
a  right  to  call  for  its  performance,  although  the  work  to  be  done  is 
for  the  benefit  of  the  public.     {lb.  34. ) 

Where,  however,  more  perfect  and  complete  justice  can 
[  *938  ]  be  done  *  by  an  award  of  damages,  the  Court  will  not  de- 
cree specific  performance  of  such  contracts.  See  Wilson 
V.  Northampton  a7id  Banbury  Junction  Railway  Company,  9  L.  R. 
Ch.  App.  279.  There  a  Railway  Company  agreed  for  valuable  con- 
sideration with  a  landowner,  to  erect,  construct,  and  fit  up  a  station 
on  certain  lands,  which  they  had  bought  from  him.  The  agreement 
contained  no  further  description  of  the  station,  nor  any  stipulations 
as  to  the  use  of  it.  The  company  having  refused  to  erect  a  station 
in  the  specified  place,  and  substituted  one  at  a  distance  of  two 
miles,  it  was  held  by  the  Court  of  Appeal  in  Chancery,  afiirmingthe 
decision  of  Sir  James  Bacon,  V.-C,  that  justice  could  be  better  done 
by  an  inquiry  in  chambers  as  to  damages,  than  by  a  decree  for 
specific  performance.  "  In  the  case  of  damages,"  said  Lord  Sel- 
borne,  L.  C,  "the  plaintift  will  be  entitled  to  the  benefit  of  such 
presumptions  as,  according  to  the  rules  of  law,  are  made  in  courts 
both  of  law  and  equity  against  persons  who  are  wrongdoers  in  the 
sense  of  refusing  to  perform,  and  not  performing  their  agreements. 
We  know  it  to  be  an  established  maxim,  that  in  assessing  damage?, 
every  reasonable  presumption  may  be  made  as  to  the  benefit  which 
the  other  parties  might  have  obtained  by  the  bona  fide  performance 
of  the  agreement.  On  the  same  principle,  no  doubt,  in  the  cele 
brated  case  of  the  diamond  which  had  disappeared  from  its  getting, 
and  was  not  forthcoming,  a  great  judge  directed  the  jury  to  presume 
that  the  cavity  had  contained  the  most  valuable  stone  which  could 
possibly  have  been  but  there.  I  do  not  ?ay  that  that  analogy  is  to  be 
followed  here  to  the  letter;  the  principle  is  to  be  reasonably  applied, 
according  to  the  circumstances  of  each  case.  So  applying  it  to  the 
circumstances  of  the  present  case,  it  appears  to  me  that  a  jury  might, 
with  perfect  propriety,  take  into  account  the  probable  benefit  which 
the  plaintiff's  estate  might  have  derived  from  the  existence  of  a 
stopping-place  on  the  line,  to  which  traffic  might  have  been  at- 
tracted, or  which  might  have  been  convenient  to  the  persons  resi- 
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dent  upon  that  estate.  They  might  take  intoacconnt  the  reason- 
able probability  that  if  the  company  had  bona  tide  performed  the 
agreement,  they  would  have  made  the  station  in  a  reasonable  man- 
ner  as  regards  the  mode  of  construction  and^  the  extent  of  accom- 
modation; and  they  might  also  take  into  account  the  reasonable 
probability,  that  if  the  company  had  made  the  station,  they  would, 
in  their  own  interest,  have  thought  it  worth  while  to  make  a  rea- 
sonable use  of  it.  All  those  are  elements,  no  doubt,  more  or  less 
of  an  indefinite  character,  but  proper  for  the  consideration  of  a 
jury  on  the  question  of  damages,  and  proper  for 
*  the  consideration  of  this  Court,  when  it  discharges  the  [  *  939  ] 
function  of  a  jury." 

Whether  the  principles  laid  down,  though  somewhat  generally, 
by  Lord  Selborne,  for  the  measure  of  damages,  have  been  acted 
upon  in  a  satisfactory  manner,  at  common  law,  admits  of  doubt.  In 
the  recent  case  of  Wigsell  v.  School  for  the  Indigent  Blind,  8  Q.  B. 
D.  357;  the  grantees  of  certain  land  covenanted  with  the  grantor, 
to  build  a  brick  wall  seven  feet  high  abutting  on  land  of  grantor. 
The  grantees  committed  a  breach  of  the  covenant  by  refusing  to 
build  the  wall.  When  the  case  was  argued  before  Kelly,  C.  B.,  and 
Uuddleston,  B.,  the  Lord  Chief  Baron  expressed  a  very  decided 
opinion  that  the  damages  in  point  of  principle,  would  be  the  amount 
which  it  would  cost  to  erect  the  wall.  It  was  held  however  by  the 
Court  of  Queen's  Bench,  Field  and  Case,  JJ.,  that  as  it  appeared 
in  the  events  that  had  happened,  that  the  value  of  the  adjoining 
land  of  the  plaintifP's  was  not  decreased  by  the  non-erection  of  the 
wall  to  anything  like  the  amount  it  would  have  cost  to  build  the 
wall,  the  true  measure  of  damages  was  the  pecuniary  amount  of  the 
difference  between  the  position  of  the  plaintiffs  upon  the  breach  of 
the  contract  and  what  it  would  have  been  if  the  contract  had  been 
performed — and  that,  under  the  circumstances  of  the  case,  the  amount 
that  it  would  cost  to  build  the  wall  was  not  the  correct  measure  of 
damages.  See  also  Jones  v.  Gooday,  8  M.  &  W.  146;  Oldenshaw 
V.  Holt,  12  Ad.  &  Ell.  590. 

The  opinion  expressed  by  the  Lord  Chief  Baron  appears  to  be  the 
most  consistent  with  equity,  and  it  is  submitted  that  it  ought  to  be 
carried  out  in  those  cases  where,  when  such  specific  performance  of 
a  similar  contract  is  sought  in  an  action,  damages  are  given  in  the 
alternative  as  a  more  convenient  mode  of  relief. 

Of  contracts  for  partnership.'] — It  seems  that  as  a  general  rule 
Courts  of  equity  will  not  decree  a  specific  performance  of  an  agree- 
ment to  enter  into  and  carry  on  a  partnership:  (per  Sir  G.  M.  Gif- 
fard,  V.-C,  in  Scott  v.  Rayment,  7  L.  R.  Eq.  112,  and  see  Sichel  v. 
Mosenthall,  30  Beav.  371.)  A  fortiori  it  will  not  do  so  where  the 
sole  relief  sought  is  the  payment  of  a  sum  of  money:  Bagnell  v. 
Edwards,  10  Ir.  R.  Eq.  215. 

There  are,  however,  some  very  limited  exceptions  to  the  rule, 
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such  for  instance  as  the  Court  going  the  length  of  decreeing  the 
execution  of  a  deed  of-  partnership:  Scott  v.  Rayment,  (7  L.  R. 
Eq.  115.) 

In  cases  where  it  was  essential  to  the  ends  of  justice  that  the 
status  of  the  parties  sliould  be  ascertained,  determined,  and  fixed; 
and  there  has  been  a  part  performance  of  the  contract  to 
[  *  940  ]  enter  into  partnership  for  a  fixed  *  and  definite  term,  the 
Court  will  decree  specific  performance  thereof  (Anon.,  2 
Ves.  629;  England  v.  Curling,  8  Beav.  129;  Hihhert  v.  Hibbert, 
Coll.  on  Partnership,  p.  133);  but  it  will  not  do  so  when  the  amount 
of  capital  and  the  mode  by  which  it  is  to  be  provided  is  undefined 
(Downs  V.  Collins,  Q  Hare,  418,  437);  nor  will  it  do  so  when  no 
term  has  been  fixed  for  the  duration  of  the  partnership,  for  such  a 
decree  would  be  useless  when  either  of  the  parties  might  dissolve 
the  partnership  immediately  afterwards:  Hercy  v.  Birch,  9  Ves. 
357;  and  see  Sheffield  Gas  Consumers^  Company  v.  Harrison,  17 
Beav.  294;  New  Brunswick  Company  v.  Muggeridge,  4  Drew.  698. 
It  has,  however,  been  suggested  by  Mr,  Swanston  in  his  learned 
note  to  Crawshay  v.  Maule,  1  Swanst.  513,  that  in  many  cases,  al- 
though the  partnership  could  be  immediately  dissolved,  the  per- 
formance of  the  agreement,  like  the  execution  of  a  lease,  after  the 
expiration  of  the  term  (see  Nesbitt  v.  Meyer,  1  Swanst.  226),  might 
b6  important  as  investing  the  party  with  legal  rights  for  which  he 
had  contracted. 

For  a  decree  made  on  a  bill  for  a  specific  performance  of  an  agree- 
ment for  a  partnership  at  will  (in  consideration  of  a  sum  of  money), 
and  which  was  determined  by  the  defendant's  answer,  see  Syres  v. 
Syers,  1  App.  Cas.  174,  192,  193,  194. 

It  is  clear,  moreover,  that  the  Court  will  not  interfere  on  behalf 
of  parties  claiming  under  contracts  of  partnership  which  are  illegal 
as  being  in  contravention  of  the  laws  regulating  trade  or  otherwise 
(Knoivles  v.  Haughton,  11  Ves.  168;  Hughes  v.  Statham,  4  B.  &;  C. 
187),  or  tainted  with  fraud,  hardship,  or  improper  conduct:  Vivers 
V.  Tuck,  1  Moo.  P.  C.  C.  (N.  S.)  516;  Maxwell  \.  Port  Tenant,  d&c, 
Coal  Co.,  24  Beav.  495. 

Nor  will  the  Court  interfere  where  the  contract  of  partnership 
has  reference  to  the  manufacture  and  sale  of  a  medicine  the  recipe 
of  which  is  secret,  for  in  such  case  the  Court  would  have  no  means 
of  enforcing  its  own  orders:  Newbery  v.  James,  2  Mer.  446. 

Upon  the  principle  applicable  to  a  partnership  determinable  at 
will  the  Court  will  not  decree  specific  performance  of  a  contract  to 
grant  a  lease,  when  a  lease,  if  granted,  might  be  determined  at  once 
for  the  breach  of  a  covenant  which  the  plaintiff  had  already  broken: 
Jones  V.  Jones.  12  Ves.  188. 

The  Court  has  refused  to  grant  specific  performance  of  an  agree- 
ment for  a  tenancy  from  year  to  year,  upon  the  ground  apparently 
that  the  remedy  at  law  was  adequate:  Clayton  v.  Illingworth,  10 
Hare,  451. 
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Of  contracts  of  hiring  and  service.] — Again,  as  contracts  of  hir- 
ing and  service  are  of  a  confidential  character,  and  cannot 
therefore  *be  enforced  against  an  unwilling  party  with  any  [  *  941  ] 
hope  of  ultimate  success,  courts  of  equity,  although  a  dif- 
ferent opinion  w^as  formerly  entertained  {Ball  v.  CoQgs,  1  Bro.  P.  C. 
140,  Toml.  Ed. ;  East  India  Company  v.  Vincent^  2  Atk.  83),  now  re- 
fuse to  decree  specific  performance  of  them:  (Johnson  v.  Shretvs- 
bury  and  Birmingham  Railway  Company,  3  De  G.  Mac.  &  G.  914: 
Home  V.  The  London  and  North  Western  Railway  Company,  10  W. 
R.  (V.-C.  W.)  170;  Pickering  v.  Bishop  of  Ely,  2  Y.  &  C.  C.  C.  249; 
Stocker  v.  Brocklebank,  3  Mac.  &  G.  250;  Brett  v.  The  East  India 
and  London  Shipping  Company,  Limited,  2  H.  &  M.  404,  12  W.  R. 
(V.-C.  W.)  596;  Mair  v.  Himalaya  Tea  Company,  1  L.  R.  Eq.  411,) 
[If  one  employs  another  for  an  agreed  period,  and  discharges  him 
before  the  time  has  expired,  the  latter  may  recover  damages  for  this 
breach  of  the  contract:  Fowler  v.  Armour,  24  Ala.  194;  Nations  v. 
Cudd,  22  Texas,  550:  East  Tenn.  R.  R.  Co.  v.  Staub,  7  Lea,  397.] 
more  especially  as  in  such  cases,  no  Court  of  Justice  can  interfere 
so  long  as  there  is  no  property,  the  right  to  which  is  taken  away 
from  the  person  complaining:  Rigbyy.  Connol,  14  Ch.  D.  478.  See 
also  Gillis  v.  M'Ghee,  13  Ir.  Ch.  R.  48,  57;  White  v.  Boby,  26  W. 
R.  133. 

The  specific  performance  of  a  contract  of  agency  Vill  not  be  en- 
forced in  equity.  Thus  in  Chinnock  v.  Sainsbury,  30  L.  J.  N.  S. 
(Ch.)  409,  auctioneers  advanced  a  sum  of  money  to  J.  S.,  who 
agreed  to  put  a  miscellaneous  collection  of  property  into  their 
hands  for  sale,  from  the  proceeds  of  which  they  were  to  retain  the 
money  advanced.  A  part  only  of  the  property  was  delivered  and 
sold,  but  it  realised  less  than  the  sum  advanced.  J.  S.  refused  to 
part  with  the  remainder  of  his  collection,  and  upon  demurrer  to  a 
bill  for  a  specific  performance  of  the  agreement,  it  was  held  by  Sir 
J.  Romilly,  M.  R.,  that  the  Court  would  not  compel  the  performance 
of  a  contract  of  agency;  that  J.  S.,  if  he  satisfied  the  claims  of  his 
agents,  was  at  liberty  to  countermand  the  sale  of  his  property;  that 
the  advance  of  money  to  J.  S.  was  not  made  on  the  security  of  the 
property  mentioned  in  the  contract;  and  that  the  claims  of  the 
agent  must  be  determined  in  a  Court  of  Law,  and  the  demurrer 
was  allowed. 

Upon  the  same  principle  the  Court  has  refused  to  enforce  a  con- 
tract to  employ  a  shipping  broker:  Brett  v.  Ea^t  India  and  London 
Shipping  Company  Limited,  2  H.  &  M.  404. 

The  Court  will  not  decree  specific  performance  of  a  contact  for 
the  sale  of  the  goodwill  of  a  business  unconnected  with  the  pre- 
mises w^here  the  business  is  carried  on  {Baxter  v.  Conolly,  1  J.  & 
W.  576;  Bozon  v.  Farlow,  1  Mer.  459,  474;  Costake  v.  Till,  1  Rep. 
376);  but  where  the  goodwill  is  altogether  or  principally  annexed 
to  the  premises,  a  contract  for  the  sale  of  the  goodwill  and  premises 
may  be  enforced  in  equity:  (Cruttwell  v.  Lye,  17  Ves.  335;  Shackle 
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V.  Baker,  14  Ves.  468;  Chissum  v.  Dewes,  5  Russ.  29;  Dar- 
[*942]  hey  v.  Whitaker,  4  Drew.  134,  139,  140),  *  the  goodwill 
which  is  the  subject  of  the  sale  being  nothing  more  than 
the  probability  that  the  old  customers  will  resort  to  the  same  place: 
Cruttivell  V.  Lye,  17  Ves.  3^6;  and  see  Mummery  v.  Paul,  1  C  B. 
316,  326;  Potter  v.  Co7nmissioners  of  Revenue,  10  Ex.  147;  Allison 
V.  Monkwearmouth,  4  Ell.  &  Bl.  13. 

And  although  at  one  time  it  was  doubtful  whether  a  contract  for 
the  sale  of  the  business  of  an  attorney  was  legal  (see  Candler  v. 
Candler,  Jac.  231;  Bozon  v.  Fai-loiv,  1  Mer.  459;  Thornbury  v.  Be- 
vill,  1  Y.  &  C.  C.  C.  554;  Gilfillan  v.  Henderson,  2  C.  &  F.  1),  it 
seems  now  that  it  is  held  valid  at  law  {Bunn  v.  Guy,  4  East  190), 
and  will  be  enforced  in  equity:  Whittaker  y.  Howe,  Z  Beav.  383; 
Auhin  V.  Holt,  2  K.  &  J.  66. 

It  seems  to  be  doubtful  whether  there  can  be  a  decree  for  specific 
performance  of  a  contract  to  sell  a  medical  practice:  see  May  v. 
Thompson,  20  Ch.  D.  705;  but  in  that  case  there  were  other  grounds 
for  refusing  specific  performance. 

A  contract  providing  for  the  future  separation  of  husband  and 
wife  being  against  public  policy  will  not  be  enforced  by  the  Court, 
even  if  it  be  contained  in  an  instrument  providing  for  an  immedi- 
ate separation,  but  looking  forward  to  the  event  of  the  parties  living 
together  again,  and  to  a  future  separation:  Westmeathx.  Salisbury, 
5  Bli.  N.  S.  366,  367 ;  Earl  of  Westmeath  v.  Countess  of  Westmeath, 
Jac.  142.  [It  has  been  decided  by  the  highest  authority  that  agree- 
ments for  the  future  separation  of  husband  and  wife  and  invalid, 
and  will  not  be  specifically  enforced:  Perry  on  Trusts,  672;  Hill 
on  Trustees,  668-669.  Yet  if  such  agreements  have  been  entered 
into  and  executed,  Courts  will  enforce  the  specific  performance  of 
the  provisions  in  favor  of  the  wife:  Wells  v.  Stout,  9  Cal.  494; 
Albee  v.  Wyman,  10  Gray,  222;  Calkins  v.  Long,  22  Barb.  97;  Mer 
cein  V.  People,  25  Wend.  77;  Mansfield  v.  Mansfield,  Wright  (Ohio), 
284;  McCrocklin  v,  McCroeklin,  2  B.  Mon.  370;  Sterling  v.  Ster- 
ling, 12  Ga.  201;  Baker  v.  Barney,  8  Johns.  72.] 

A  Court  of  equity  will  however  compel  specific  performance  of 
agreements  for  the  present  separation  between  husband  and  wife, 
by  decreeing  the  execution  of  proper  deeds  of  separation,  provided 
there  be  a  good  consideration  to  support  the  contract:  Wilson  v. 
Wilson,  1  Ho.  Lo.  Ca.  538;  Fletcher  v.  Fletcher,  2  Cox,  99;  Gibbs 
V.  Harding,  8  L.  R.  Eq.  490;  5  L.  R.  Ch.  App.  336;  Bucknell  v. 
Bucknell,  7  Ir.  Ch.  Rep.  130. 

With  regard  to  the  parties  to  such  contracts,  it  seems  at  one  time 
to  have  been  supposed  that  a  contract  by  a  husband  with  his  wife 
to  live  separate  and  apart  from  her,  was  not  such  as  could  be  en- 
forced by  the  Court  and  that  the  intervention  of  trustees  was  neces- 
sary (Hojje  V.  Hope,  22  Beav.  351;  8  De  G.  Mac.  &  G.  731;  Wilkes 
V.  Wilkes,  2  Dick.  791;  Walrond  v.  Walrond,  Johns.  18).  The  law 
now  appears  to  be  as  laid  down  by  Jessel,  M.  R.,  that  as  a  wife  has 
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a  clear  right  to  institute  a  suit  for  restitution  of  conjugal  rights  for 
separation  or  divorce,  it  follows  as  a  necessary  corollary  to  the  right 
to  sue  by  herself  that  she  must  have  the  right  to  contract  not  to  sue 
and  that  therefore  a  woman  can  contract  to  live  separate  and  apart 
from  her  husband,  and  that  contract,  like  all  other  contracts,  if  not 
against  public  policy,  is  one  which  may  be  upheld  and  en- 
forced: Besant  v.  *  Wood,  12  Ch.  D.  622.  See  also  Vansit-  [*  943  ] 
tart  V,  Vansittart,  4  K.  &  J.  62 ;  Nicholl  v.  Jones,  3  L.  E. 
Eq.  696;  Gibbs  v.  Harding,  5  L.  E.  Ch.  App.  336;  8  L.  E.  Eq.  490. 

It  has  been  held  that  a  covenant  by  trustees  to  indemnify  the  hus- 
band against  the  wife's  debts  (Stephens  v.  Olive,  2  Bro.  C.  C.  90  ; 
EarlofWestmeath\.  Countess  of  Westmeath,  Jac.  126,141;  Ehoorthy 
V.  Bird,  2  S.  &  S.  372)  though  it  be  conditional  on  an  annuity  which 
was  agreed  to  be  paid  being  secured  ( Wellesley  v.  Wellesley,  10 
Sim.  256),  or  even  a  covenant  by  a  third  person  to  pay  the  husband's 
debts:  (Wilson  \.  Wilso7i,  1  Ho.  Lo.  Ca.  538;  5  Ho  Lo.  Ca.  40.) 
The  staying  by  the  wife  of  a  suit  in  the  Ecclesiastical  Court  for 
nullity  of  marriage  against  her  husband  on  the  ground  of  impotency 
(Wilson  V.  Wilson,  14  Sim.  405,  1  Ho.  Lo.  Ca.  538),  or  her  accept- 
ance of  maintenance  from  her  husband  instead  of  proceeding  against 
him  by  a  divorce  a  mensO,  et  thoro  (Hobbs  v.  Hull,  1  Cox,  445),  has 
been  held  a  good  consideration  as  against  him.  So  an  agreement 
between  a  husband  and  the  father  of  the  wife,  that  the  husband  and 
wife  should  live  apart,  and  that  the  husband  should  execute  a  deed 
of  separation  containing  all  usual  and  proper  clauses,  and  securing 
an  annuity  for  the  maintenance  of  his  wife  and  child,  and  that  the 
expense  of  the  agreement  and  deed  should  be  borne  equally  by  the 
husband  and  the  father,  was  decreed  to  be  specifically  performed  : 
Gibbs  V.  Harding,  8  L.  E.  Eq.  490;  5  L.  E.  Ch.  App.  336.  And 
the  Court  would  also  compel  the  husband  by  injunction,  pursuant 
to  his  covenant,  not  personally  to  molest  his  wife:  (Sanders  v.  Rod- 
way,  22  L.  J.  (N.  S. )  Ch.  230,)  although  it  seems  doubtful  whether 
it  would  have  restrained  proceedings  in  a  suit  for  a  restittition  of 
conjugal  rights:  Wilkes  v.  Wilkes,  2  Dick.  791;  Vansittart  v.  Van- 
sittart,  4  K.  &  J.  62;  Hope  v.  Hope,  8  De  G.  Mac.  &  G.  731.  But 
see  now  the  Judicature  Act,  1873,  s.  24,  sub- sect.  5.  See  also  the  notes 
to  Eyre  v.  Countess  of  Shaftesbury,  and  Stapilton  v.  Stapilton,  vol. 
ii,  post. 

A  Court  of  equity  will  direct  specific  performance  of  an  agreement 
or  covenant  to  indemnify.  Thus,  if  an  assignor  of  a  lease  has  paid 
rents  and  laid  out  monies,  which  the  assignee  had  covenanted  to 
indemnify  him  against,  the  Court  will  direct  payment  to  be  made  to 
the  assignor  on  account  of  such  breaches  of  covenant  with  costs  : 
Lloyd  V.  Dimmack,  7  Ch.  D.  398,  and  see  Pember  v.  Mathers,  1  Bro. 
C.  C.  53;  London  and  South  Western  Railway  Co.  v.  Humphrey,  6 
W.  E.  784.  But  the  Court  will  not,  it  seems,  make  a  general 
declaration  of  the  assignor's  rights  to  indemnity,  with  liberty 
to  apply  from  time  to  time  in  case  of  a  future  breach :  *Lloyd  [  *  944  ] 
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V.  Dimmack,  7  Ch.  D.  398;  disapproving  of  Ranelaugh  v.  Hayes,  1 
Vern.  189,  where  that  course  was  adopted,  and  see  Anglo- Australian, 
<&c.,  Co.  V.  British  Provident  Society,  3  Giff.  521;  4  De  G.  F.  &  Jo. 
341. 

A  Court  of  equity  will  not  decree  the  specific  performance  of  a 
covenant  (Price  v.  Williams,  cited  6  Ves.  8l8  ;  Street  v.  Righy,  6 
Ves.  815;  W^ilks  v.  Davis,  3  Mer.  507;  GervaisY.  Edwards,  2  Dr.  & 
W.  80),  or  execution  of  a  bond  (South  Wales  Raihcay  Co.  v.  Wythes, 
5  De  G.  Mac.  &  G.  880)  to  refer  disputes  to  arbitration,  and  a  plea 
of  an  agreement  to  refer  to  arbitration  has  been  held  not  to  consti- 
tute a  valid  objection  to  a  bill  either  for  discovery  only  or  for  dis- 
covery and  relief  (Wellington  v.  Mackintosh,  2  Atk.  569;  Street  v. 
Righy,  6  Ves.  815,  overruling  Half  hide  v.  Penning,  2  Bro.  C.  C.  336; 
Dimsdale  v.  Robertson,  2  J.  &  Lat.  58,  91;  but  see  and  consider  The 
British  Empire  Shipping  Company  v.  Somes,  3  K.  &  J.  433  ;  S.  C, 
nom.  Somes  v.  The  British  Empire  Shipping  Comjjany,  8  Ho.  Lo. 
Ca.  338);  although  before  the  bill  was  filed  arbitrators  were  appoint- 
ed, and  since  the  bill  was  filed  the  submission  had  been  made  a  rule 
of  Court  (Cooke  v.  Cooke,  4  L.  K.  Eq.  77);  nor  could  the  Court  sub- 
stitute the  Master  for  the  arbitrators,  "for  this,"  observed  Sir  J. 
Leach,  "would  be  to  bind  the  parties  contrary  to  their  agreement:" 
Agar  v.  Mackleiv,  2  Sim.  &  Stu.  418. 

But  it  seems  to  be  doubtful,  if  the  agreement  to  submit  to  arbi- 
tration contains  also  a  covenant  not  to  take  proceedings  at  law  or  in 
equity,  whether,  in  that  case,  the  submission  may  not  be  pleaded  in 
bar  of  proceedings  in  any  superior  Court;  Half  hide  v.  Penning,  2 
Bro.  C.  C.  336;  2  Dick.  702;  Dimsdale  v.  Robertson,  2  J.  &  Lat.  58, 
91;  and  see  Cooke  v.  Cooke,  4  L.  R.  Eq.  77. 

Under  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict  c. 
125)  "Whenever  the  parties  to  any  deed  or  instrument  in  writing 
to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that 
any  then  existing  or  future  differences  between  them,  or  any  of 
them,  shall  be  referred  to  arbitration,  and  any  one  or  more  of  the 
parties  so  agreeing,  or  any  person  or  persons  claiming  through  or 
under  him  or  them,  shall  nevertheless,  commence  any  action  at  law 
or  suit  in  equity  against  the  other  party  or  parties,  or  any  of  them, 
or  against  any  person  or  persons  claiming  through  or  under  him 
or  them,  in  respect  of  the  matters  so  agreed  to  be  referred,  or  any 
of  them,  it  shall  be  lawful  for  the  Court  in  which  action  or  suit  is 
brought,  or  a  judge  thereof,  on  application  by  the  defendant  or 
defendants,  or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason  exists, 
[  *  945  ]  why  such  *  matters  cannot  be  or  ought  not  to  be  referred 
to  arbitration  according  to  such  agreement  as  aforesaid, 
and  that  the  defendant  was  at  the  time  of  the  bringing  of  such 
action  or  suit,  and  still  is  ready  and  willing  to  join  and  concur  in 
all  acts  necessary  and  proper  for  causing  such  matters  so  to  be  de- 
cided by  arbitration,  to  make  a  rule  or  order  staying  all  proceedings 
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in  such  action  or  suit,  on  such  terms  as  to  costs  or  otherwise  as  to 
such  Court  or  Judge  may  seem  fit."     (Sect.  11.) 

The  construction  which  Courts  both  of  law  and  equity  have  put 
on  the  clause  seems  to  have  been  that  ichenever  the  agreement  to  re- 
fer-covers  the  question  which  the  action  raises,  the  matter  should  be 
referred:  Willesford  v.  Watson,  14  L.  R.  Eq.  572,  577;  J6.,  8  L.  K 
Ch.  App.  472. 

The  result  is  the  same  where  the  agreement  is  tg  refer  all  disputes 
to  a  foreign  Court,  which  has  been  held  tj  be  within  the  11th  sec- 
tion of  the  Common  Law  Procedure  Act,  1854,  (17  &  18  Vict.  c.  125): 
Laic  V.  Garrett,  8  Ch.  D.  20. 

But,  where  the  matters  in  dispute  are  not  within  the  agreement 
for  arbitration,  the  motion  to  stay  proceedings  will  be  refused: 
Piercy  v.  Young,  14  Ch.  D.  200. 

The  question  whether  the  matters  in  dispute  are  within  the  agree- 
ment for  arbitration,  is  one  which  the  Court  will  decide,  and  will 
not  leave  to  the  arbitrator  (Piercy  y.  Young,  14  Ch.  D.  200);  unless 
the  provisions  of  the  agreement  to  refer' to  arbitration,  are  so  wide 
that  they  include  not  only  the  construction  of  the  document  itself, 
but  also  the  question  whether  the  acts  complained  of  were  or  were 
not  within  the  terms  of  the  matters  referred  to  arbitration:  Piercy 
V.  Young,  14  Ch.  D.  208;   Willesford  v.  Watson,  8  L.  R.  Ch.  App.  473. 

In  cases  of  actual  fraud  the  Court  refuses  to  interfere  on  two 
grounds:  First,  because  when  personal  fraud  is  in  issue  the  case  is 
properly  one  of  publicity,  and  for  a  jury;  and,  secondly,  because  the 
parties  to  a  contract  can  hardly  be  supposed  to  have  endeavoured  to 
refer  to  a  conventional  tribunal  any  attempt  by  one  of  them  to  cheat 
the  other:  Willesford  v.  Watson,  14  L.  R.  Eq.  578.  See  also  Witt 
V.  Corcoran,  8  L.  R.  Ch.  App.  476  n. 

The  effect  of  sect  11,  subject  to  the  last  mentioned  exception,  is 
that  if  since  the  passing  of  the  Common  Law  Procedure  Act,  parties 
choose  to  determine  for  themselves  that  they  will  have  a  forum  of 
their  own  selection  instead  of  resorting  to  the  ordinary  Courts,  a 
primd  facie  duty  is  cast  upon  the  Courts  to  act  upon  such  arrange- 
ment: Law  V.  Gan^ett,  8  Ch.  D.  37;  Willesford  v.  Watson,  8  L.  R. 
Ch.  App.  473;  Gillett  v.  Thornton,  19  L.  R.  Eq.  599, 604,  606;  New- 
ton y:  Taylor,  19  L.  R.  Eq.  14. 

*  With  regard  to  the  question,  as  to  what  constitutes  a  [  *  946  ] 
sufficient  reason  on  special  grounds  for  refusing  the  stay 
of  proceedings  to  which  a  defendant  is  pWmd/ac/e  entitled,  it  seems 
to  be  wholly  immaterial  that  the  Court  of  Chancery  might  he  a 
cheaper,  quicker,  or  more  competent  tribunal  than  the  conventional 
one:   Willesford  v.  Watson,  14  L.  R.  Eq.  578. 

Nor  is  the  fact  of  there  being  no  appeal  from  the  arbitrator,  any 
ground  for  staying  proceedings,  for  it  may  be  easily  conceived  that 
sensible  men  may  prefer  an  arbitrator  even  to  being  at  liberty  to 
carry  one  another  through  litigious  proceedings  in  three  successive 
Courts:   Willesford  v.  Watson,  8  L.  R.  Ch.  App.  48 L 
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Where  nothing  has  come  before  the  Court  to  show  that  it  was  a 
case  for  granting  an  injunction,  the  mere  fact  that  an  arbitrator  can- 
not grant  one,  will  form  no  just  ground  for  staying  proceedings,  in- 
asmuch as  if  the  arbitrator  said  that  anything  was  not  to  be  done, 
and  there  being  liberty  to  apply  to  the  Court,  the  Court  would  then 
grant  the  injunction  (Willesford  v.  Watson,  8  L.  E.  Ch,  App.  480); 
but  if  there  was  an  immediate  cause  for  granting  an  injunction,  that 
would  be  an  extremely  good  reason  for  not  sending  the  matter  to 
arbitration:  lb.-,  Law  v.  Garrett,  8  Ch.  D.  26,  37. 

The  case  is,  no  doubt,  different  where  the  suit,  that  it  is  desired 
to  stay,  seeks  for  a  receiver,  which  is  an  intervention  of  this  Court 
for  the  purpose,  not  of  determining  anything  between  the  parties, 
but  of  keeping  things  intact  while  the  dispute  is  being  determined ; 
for  in  such  case,  although  the  proceedings  are  stayed  upon  motion, 
the  Court  may  either  then  appoint  a  receiver  (Plewsy.  Baker,  16L. 
R.  Eq.  564),  or  at  some  subsequent  time  should  circumstances  arise, 
showing  the  appointment  to  be  proper:  Gillett  v.  Thornton,  19  L.  R. 
Eq.  606.  It  seems,  moreover,  that  such  special  intervention  as  a  ne 
exeat,  or  an  injunction  answering  the  same  purpose  as  a  receiver 
does,  that  is,  of  keeping  matters  in  statu  quo,  would  have  the  same 
effect:  Willesford  v.  Watson,  14  L.  R.  Eq.  578;  8  L.  R.  Ch.  App. 
473. 

Probably  on  an  analogous  ground  the  Court  might  refnse  to  stay 
a  suit  which  sought  rectification,  since  the  power  of  rectifying  is  one 
which  cannot  be  delegated.  Secus,  where  the  case  for  rectification, 
if  there  be  one,  is  the  case  of  the  defendants,  who  apply  for  the  stay, 
and  not  that  of  the  plaintiffs,  who  resist  it:  Willesford  v.  Watson,  14 
L.  R.  Eq.  579;  8  L.  R.  Ch.  App.  473.  See  also  Pleics  v.  Baker,  16 
L.  R.  Eq.  564;  Gillett  v.  Thcyrnton,  19  L.  R.  Eq.  599. 

Although  the  language  of  the  11th  section  is  somewhat  obscure, 
it  has  been  decided  that  there  is  no  condition  precedent  to 
[*947]  an  *  order  for  staying  proceedings,  that  every  defendant 
must  before  the  suit  began,  have  been  willing  and  still  con- 
tinue willing  to  concur  in  going  to  arbitration  {Willesford  v.  Watson, 
8  L.  R.  Ch.  App.  473);  unless  perhaps  the  Court  saw  that  the  thing 
could  not  be  effected  without  the  concuiTence  of  somebody  else  who 
would  not  concur,  which  would  be  a  sufficient  reason  why  the  matter 
should  not  be  sent  to  arbitration,  per  James,  L.  J.,  {lb.  481);  and 
it  seems  to  be  doubtful  whether  a  trustee  in  the  liquidation  of  one 
of  two  partners,  who  has  entered  into  an  agreement  for  arbitration, 
is  entitled  to  make  an  application  to  stay  proceedings :  Piercy  v. 
Young,  14  Ch.  D.  200. 

The  Court  ought  to  be  satisfied  by  affidavit,  at  the  time  when 
the  motion  is  heard,  of  the  readiness  and  willingness  of  the  defen- 
dants to  refer  to  arbitration :  Piercy  v.  Young,  14  Ch.  D.  209. 

A  general  agreement  to  submit  to  arbitration,  cannot  be  revoked, 
although  there  was  no  agreement  that  the  submission  to  arbitration 
should  be  made  a  rule  of  Court:  Piercy  v.  Young,  14  Ch.  D.  200; 
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Christie  v.  Nohle^  14  Ch.  D.  203,  n.     See  also  Moffat  v.  Cornelius^ 
26  W.  K  914. 

And,  where  an  action  has  been  referred  to  an  arbitrator  by  the 
Chancery  Division,  it  is  not  necessary  to  make  the  award  a  rule  of 
Court  before  an  order  can  be  made  founded  on  the  award:  Jones  v. 
Wedgewood,  19  Ch.  D.  56;  In  re  Forrest,  lb.  n;  Jones  v.  Jones,  14 
Ch.  D.  593. 

Where  there  is  a  contract  for  a  sale  at  a  price  to  be  determined 
upon  by  certain  persons  as  valuers,  the  Court,  unless  the  price  be 
fixed  in  the  manner  determined  upon,  so  as  to  be  made  part  of  the 
agreement,  will  not  ordinarily  decree  specific  performance  thereof 
MilnesY.  Gery,  14  Ves.  400;  Wilkes  v.  Davis,  3  Mer.  507;  Vickers 
V.  Vickers,  4  L.  K.  Eq.  529;  Collins  v.  Collins,  26  Beav.  306; 
Richardson  v.  Smith,  5  L.  R.  Ch.  A.pp.  648,  and  it  is  immaterial 
whether  the  price  has  not  been  ascertained,  in  consequence  of  the 
failure  of  the  nomination  of  the  valuers,  or  if,  when  appointed, 
they  do  not  make  their  award,  or  one  of  the  parties  will  not  allow 
his  valuer  to  proceed  (lb.),  the  Court  refusing  to  act,  because  the 
contract  is  not  complete.  ''The  Court  has  adopted  this  principle 
from  the  civil  law  as  stated  in  the  Code  of  Justinian,  who  seems  to 
have  taken  pride  in  having  decided  a  point  which  he  said  was  a 
knotty  point,  and  had  occasioned  great  controversy  among  lawyers 
— namely,  if  a  given  man  is  to  name  the  price,  whether  that  is  to 
be  considered  as  equivalent  to  the  arbitrium  boni  viri.  The  Em- 
peror Justinian  determined  that  if  Titus  be  unable  or  unwilling  to 
declare  the  price,  the  sale  is  null:"  per  Sir  W.  Page 
Wood,  V.-C.  in  Vickers  v.  Vickers,  4  L.  *R.  Eq.  535;  and  [  *  948  ] 
see  Inst.  3,  24,  1;  Cod.  4,  38,  15. 

Where  the  agreement  which  has  been  rendered  impossible  of 
performance  by  the  death  of  the  arbitrator,  is  an  agreement  which 
•has  been  substituted  for  a  former  one,  not  dependent  upon  the 
award  of  the  arbitrator,  the  Court  of  Equity,  at  any  rate  where 
there  has  been  a  part-performance,  may  make  a  decree  for  per- 
formance of  the  original  agreement:  Firth  v.  Midland  Railway 
Company,  20  L.  R.  Eq.  100. 

Where,  however,  the  vendor  refuses  to  allow  a  valuer  to  enter 

into  his  house  for  the  purpose  of  making  a  valuation,  the  Court 

^  will  make  a  mandatory  order  to  compel  the  vendor  to  allow  him  to 

enter,  and  to  enable  the  valuation  to  proceed:  Smith  v.   Peters,  20 

L.  R.  Eq.  511.     See  also  Morse  v.  Merest,  6  Mad.  26. 

Where  the  fixing  a  value  by  arbitrators  is  not  of  the  essence  of 
an  agreement,  the  Court  will  carry  the  agreement  into  effect,  and 
will,  itself,  if  necessary,  ascertain  the  value;  Dinham  v.  Bradford, 
5  L.  R.  Ch.  App.  519;  Jackson  v.  Jackson,  1  Sm.  &  G.  184.  An 
inequitable  refusal,  however,  of  a  plaintiff  to  submit  to  arbitration 
according  to  contract,  may  disentitle  him  to  relief  in  equity,  upon 
the  principle  that  he  who  seeks  equity  must  do  equity:  Cheslyn  v. 
Dalby,  2  Y.  &  C.  Exch.  Ca.  170. 
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The  Court  will  decree  specific  performance  of  an  award:  where  it 
is  to  do  anything  in  specie,  as  to  convey  an  estate  or  assign  securi  - 
ties  {Norton  v.  Mascall,  2  Yern.  24;  Hall  v.  Hardy,  3  P.  Wms.  187; 
V/alters  v.  Morgan,  2  Cox,  369),  but  not,  it  seems,  an  award  to  pay 
money:  Hall  v.  Hardy,  3  P.  Wms.  189,  note. 

The  Court  thus  exercises  jurisdiction,  "because,"  to  use  Lord 
Eldon's  languarge,  "the  award  supposes  an  agreement  between  the 
parties,  and  contains  no  more  than  the  terms  of  that  agreement 
ascertained  by  a  third  person:"  Wood  v.  Griffith,  1  Swanst.  54. 
See,  also.  Nickels  v.  Hancock,  7  De  G.  Mac.  &  G.  300. 

The  fact  that  an  award  had  been  made  a  rule  of  a  Court  of  Com- 
mon Law,  has  been  held  to  be  no  valid  obstacle  to  its  being  specifi- 
cally enforced  in  equity  (Haivkstvorth  v.  Brammall,  5  My.  &  C.  281; 
Wood  V.  Griffith,  1  Swanst.  43),  though  it  would  be  to  a  suit  to  set 
it  aside:  Auriol  v.  Smith,  T.  &  R.  121. 

The  Court  will  not  ordinarily  admit,  as  an  objection  to  an  action 
to  carry  out  an  award,  that  it  is  unreasonable;  "for  it  is  a  general 
rule  in  cases  of  awards,  that  the  arbitrators  being  judges  of  the 
parties'  own  choosing,  they  cannot  therefore  object  against  the 
award  as  an  unreasonable  judgment,  or  as  a  judgment  against  law:" 
Medcalfe  v.  Medcalfe,  1  Atk.  64,  per  Lord  Hardivicke,  C, 
[  *  949  ]  and  see  Wood  v.  Gi^iffith,  1  Swanst.  43.  *See,  however, 
the  observations  of  Turner  L.  J.,  in  Nickels  v.  Hancock,  7 
DeG.  Mac.  &  G.  325. 

Where,  however,  the  award  is  uncertain  {Wakefield  v.  Llanelly 
Railway  and  Dock  Company,  3  De  G.  J.  &  S.  11)  or  is  in  excess  of 
the  authority  given  to  the  arbitrators  {Nickels  v.  Hancock,  7  De  G. 
Mac.  &  G.  300),  or  defective,  by  reason  of  its  being  made  on  part 
merely,  and  not  upon  the  whole  of  the  matters  submitted  to  them 
{Ih.,  and  see,  Wakefield  v.  Llanelly  Raihvay  and  Dock  Company,  3 
De  G.  J.  &  S.  11)  the  Court  will  not  interpose. 

But  a  party  cannot  object  that  an  award  is  defective,  if  under  a 
submission  of  all  matters  in  difference,  any  are  omitted  which  were 
not  brought  before  them  by  the  parties  complaining  :  Hawksworth 
V.  Braynmall,  5  My.  &  C.  281. 

The  right  of  a  person  to  have  specific  performance  of  an  award 
being  the  same  as  if  the  award  had  been  an  agreement  between  the 
parties,  and  the  Court  will  not  decree  specific  performance  of  an 
award  in  a  case  where,  if  the  award  had  been  an  agreement,  specific 
performance  would  have  been  refused.  See  Blackett  v.  Bates,  1  L. 
R.  Ch.  App.  117  :  there,  by  an  award  made  in  June,  1863,  under  a 
reference  at  Nisi  Prius,  the  arbitrator  awarded  that  the  defendant 
should  execute  to  the  plaintiff  a  lease  of  the  right  to  use  such  part 
of  a  certain  railway  made  by  the  plaintiff  as  was  upon  the  land 
of  the  defendant,  the  lease  to  be  made  in  the  words  set  out  in  the 
award  ;  and  that  the  defendant  should  have  a  right  of  running  car- 
riages on  the  whole  line  on  certain  terms,  and  might  require  the 
plaintiff  to  supply  engine  power,  while  the  plaintiff  should  have  an 
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engine  on  the  railway  ;  and  that  the  plaintiff  should  during  the  term 
keep  the  whole  railway  in  good  repair.  The  lease  did  not  provide 
for  these  privileges  awarded  to  the  defendant.  The  plaintift  applied 
at  law  to  set  aside  the  award,  and  ultimately  in  ApriJ,  1864,  the  ap- 
plication was  refused.  In  July,  1864,  the  plaintiff  filed  his  bill  for 
specific  performance  of  the  award.  It  was  held  by  Lord  Cran- 
tvorih,  C,  reversing  the  decree  of  Sir  W.  Page  Wood,  V.-C.  (2  H. 
&  M.  270),  that  specific  performance  could  not  be  decreed,  inas 
much  as  the  provisions  in  favour  of  the  defendant  could  not  be  en- 
forced at  once,  but  gave  the  defendant  a  right  to  have  certain  duties 
continuously  performed  by  the  plaintiff  for  a  number  of  years,  and 
the  Court  could  not  see  to  such  performance.  "If,"  said  his  Lord- 
ship, "  the  arbitrator,  instead  of  awarding  that  the  plaintiff  should 
do  certain  acts,  had  awarded  that  the  lease  to  be  executed  should 
contain  covenants  by  the  plaintiff  to  do  them,  the  case  would  have 
stood  on  an  entirely  different  footing.  The  Court  would 
not  then  have  been  *  called  upon  to  enforce,  either  di-  [  *  950  ] 
rectly  or  indirectly,  the  doing  of  those  acts,  but  merely  to 
decree  the  execution  of  a  lease  containing  certain  covenants,  a  kind 
of  relief,  which  is  clearly  within  the  jurisdiction  of  the  Court,  and 
open  to  no  objection. 

Upon  the  same  principle  where  the  submission  to  arbitration  is 
such  as  in  its  character,  as  whether  from  its  unreasonableness,  un- 
fairness, or  imprudence,  the  Court  would  not  specifically  enforce,' 
this  will  prevent  its  interference  in  respect  of  the  award  founded 
thereon  :  Nickels  v.  Hancock,  1  De  G.  Mac.  &  G.  300. 

And  the  jurisdiction  of  Courts  of  Equity  to  decree  specific  per- 
formance of  awards  was  not  ousted  by  the  17th  section  of  the  Com- 
mon Law  Procedure  Act,  1854  (17  &  18  Yict.  c.  125)  :  Blackett  v. 
Bates,  1  L.  R.  Ch.  App.  117.  And  see  Dart,  V.  &  P.  224,  5th  edit. 
As  to  agreements  referred  to  official  referee,  see  Supreme  Qourt  of 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  ss.  9—12. 

3.  Specific  performance  compelled  by  injunction.!^ — Where  a  per- 
son has  entered  into  a  contract  for  valuable  consideration  not  to  do 
a  thing,  specific  performance  of  such  negative  contract  will  be  en- 
'  forced  by  an  injunction  restraining  him  from  doing  anything  in  con- 
travention of  it.  Thus  a  Court  of  Equity  has  restrained  parties 
from  ringing  a  bell  (Martin  v.  Nutkin,  2  P.  Wms.  266),  carrying  on 
a  trade  of  which  the  goodwill  has  been  sold  {Barret  v.  Blagrave,  5 
Ves.  555;  S.  C,  6  Ves.  104;  Williams  v.  Williams,  2  Swanst.  253; 
3  Mer.  157;  and  see  Shackle  v.  Baker,  14  Ves.  468;  Cruttwell  v. 
Lye,  17  Ves.  335;  Neivbery  v.  James,  2  Mer.  446;  Harrison  v.  Gard- 
ner, 2  Madd.  198),  affixing  or  permitting  any  outward  mark  or  show 
of  business  to  be  affixed  to  demised  premises  (Evans  v.  Davis,  10 
Ch.  D.  747),  and  the  purchaser  on  the  voluntary  sale  of  a  goodwill 
or  business  has  a  right  to  restrain  the  vendor  from  setting  up  or 
continuing  the  identical  business  which  he  contracted  to  sell,  but 
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has  no  right,  in  the  absence  of  express  stipulation,  to  restrain  him 
from  setting  up  a  similar  business  in  the  same  neighbourhood  or 
elsewhere  {Labouchere  v.  Dawson,  13  L.  E.  Eq.  322),  or  from  deal 
ing  with  the  old  customers  {Leggott  v.  Barrett,  15  Ch.  D.  306;  dis- 
approving of  Grinesi  v.  Cooper  &  Co.,  14  Ch.  D.  596;  and  see  Wal- 
ker V.  Mottram,  19  Ch.  D.  355;  Churton  v.  Douglass,  Johns.  174; 
Johnson  v.  Helleley,  2  De  G.  J.  &  S.  446},  but  he  can  restrain  him 
from  soliciting  the  customers  of  the  old  business  to  cease  dealing 
with  the  purchaser,  or  to  give  their  custom  to  himself  :  Labouchere 
v.  Dawson,  13  L.  R.  Eq.  322;  Cruttwell  v.  Lye,  17  Ves.  335;  Leg- 
gott V.  Barrett,  15  Ch.  D.  306;  disapproving  of  Ginesi  v.  Cooper  & 

Co.,  14  Ch.  D.  596 
[  *  951  ]       *Where,  however,  the  sale  of  a  goodwill  is  compulsory, 

as  on  the  bankruptcy  or  liquidation  of  the  owner  thereof, 
the  purchaser  of  the  goodwill  from  the  trustee  in  bankruptcy,  or 
liquidation,  has  no  right  either  to  restrain  the  bankrupt  or  liquidat- 
ing debtor  from  setting  up  bond  fide  a  fresh  business,  and  solicit- 
ing the  customers  of  his  former  business,  and  it  is  immaterial 
whether  he  has  or  has  not  joined  in  the  conveyance  of  the  goodwill 
to  the  purchaser:  Walker  v.  Mottram,  19  Ch.  D.  355;  Cruttwell  v. 
Lye,  17  Ves.  335. 

So  the  Court  has  restrained  the  sale  of  certain  specified  classes 
of  goods  in  contravention  of  an  exclusive  right  to  sell  such  goods 
conferred  upon  another  (Altman  v.  Royal  Aquarium  Society,  3  Ch. 
D.  228;  Donnell  v.  Bennett,  22  Ch.  D.  835),  acting  on  the  stage 
(Anon.,  6  Sim.  351,  cited,  Lumley  v.  Wagner,  1  De  G.  Mac.  &  G. 
604;  Montague  v.  Flockton,  16  L.  E.  Eq.  189),  carrying  on  a  par- 
ticular trade  in  a  certain  place  or  district  ( Clements  v.  Welles,  1  L. 
K  Eq.  200;  Clarkson  v.  Edge,  12  W.  R.  (M.  R.)  518.  See,  also, 
Fielden  v.  Slater,  7  L.  R.  Eq.  523;  Jones  v.  Bone,  9  L.  R.  Eq.  671; 
Carter  y.  Williams,  lb.  678;  Fairclough  v.  Marshall,  4  Ex.  D.  37; 
Bramwell  v.  Lacy,  10  Ch.  D.  691),  even  in  the  case  of  an  assignee 
with  notice  (Richards  v.  Revitt,  7  Ch.  T>.  224;  and  see  Tiilk\.  Mox- 
hay,  2  Ph.  774;  Wilson  v.  Hart,  2  H.  &  M.  551;  1  L.  R.  Ch.  App. 
463;  Luker  \.  Dennis,  7  Ch.  D.  227,  overruling  ilTeppeZ?  v.  Bailey, 
2  My.  &  K.  517),  and  in  the  case  of  an  infant  if  he  re^presented 
himself  to  be  of  full  age  (Cornwall  v.  Haivkins,  41  L.  J.  (X.  S.) 
435),  erecting  buildings  (Rankin  v.  Huskisson,  4  Sim.  13;  Lord 
Manners  v.  Johnson,  1  Ch.  D.  673),  or  buildings  above  a  certain 
height  (Lloyd  v.  London,  Chatham  and  Dover  Raihvay  Company, 
2  De  G.  Jo.  &  Sm.  568;  Boives  v.  Laiv,  9  L.  R.  Eq.  636),  or  making 
applications  to  parliament  ( Ware  v.  Grand  Junction  Waterworks 
Company,  2  Russ.  &  My.  470,  483 ;  Heathcote  v.  North  Staffordshire 
Railway  Company,  2  Mac.  &  G.  100;  Lancaster  and  Carlisle  Rail- 
ivay  Company  v.  North  Western  Railway  Company,  2  K.  &  J.  293 ; 
see  also  note  to  The  Earl  of  Oxford's  Case,  Vol.  2,  and  cases  there 
cited),  contrary  to  an  agreement  not  to  do  such  acts.  See  Taylor 
V.  Davis,  3  Beav.  388  n. 
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And  where  in  a  contract  for  the  sale  of  chattels  not  specific,  there 
is  an  express  negative  stipulation  not  to  sell  to  anyone  else,  the 
Court  will  grant  an  injunction  to  restrain  the  breach  of  the  negative 
stipulation,  although  the  contract  was  one  of  which  specific  perfor- 
mance would  not  have  been  granted.  See  Donnell  \. Bennett,  22  Ch.D. 
835;  there  the  plaintiff  a  manure  manufacturer,  agreed  to  pur- 
chase from  Cormack  all  fish  not  used  by  him  in  his  busi- 
ness *  as  fi&h-curer  at  so  much  per  ton  for  two  years,  [*952] 
during  which  period  Cormack  further  agreed  not  to  sell 
fish  to  any  other  manufacturer.  Cormack  never  delivered  any  fish 
to  the  plaintiff,  but  he  had  done  so  under  a  subsequent  contract  to 
the  defendant,  Bennett.  Upon  an  action  by  the  plaintiff  against 
Bennett  and  Cormack,  the  Court  granted  an  injunction  to  restrain 
Cormack  from  selling  any  fish  to  Bennet  or  any  other  manufacturer 
except  the  plaintiff,  and  to  restrain  Bennett  from  buying  any  fish 
from  Cormack. 

Upon  the  same  principle  a  railway  company  has  been  restrained 
from  allowing,  contrary  to  its  contract  with  a  landowner,  any  of  its 
ordinary  or  fast  trains,  other  than  mail,  express,  or  special  trains, 
to  pass  a  station  without  staying  there  for  the  purpose  of  taking  up 
and  setting  down  passengers:  Hood  v.  North  Eastern  Railway 
Company,  8  L.  R.  Eq.  666;  5  L.  K.  Ch.  App.  525.  See,  also,  Rigby 
V.  The  Great  Western  Railway  Company,  15  L.  J.  (N.  S.)  266;  2  Ph. 
44.  See,  also,  Phillips  v.  Great  Western  Railway  Company,  7  L. 
R.  Ch.  App.  409. 

But  the  Court  will  not  by  injunction  compel  the  doing  of  some- 
thing which  involves  continuous  employment  for  an  indefinite 
period.  See  Powell  Duffryn  Steam  Coal  Company  v.  Taff  Vale 
Raihvay  Co.,  9  L.  R.  Ch.  App.  331.  There  the  plaintiffs  had 
power  to  run  engines  and  carriages  over  part  of  the  defendants' 
line  of  railway,  under  the  powers  of  the  Railway  Clauses  Consoli- 
dation Act,  1845,  (s.  92.)  The  defendants  refused  to  allow  the 
plaintiffs  to  exercise  this  power.  Whereupon  the  plaintiffs  filed  a 
bill,  praying  for  an  injunction  to  restrain  the  defendants  from  inter- 
fering with  their  use  of  the  railway.  It  was  held  by  the  Lords  Jus- 
tices, affirming  the  decision  of  Sir  Charles  Hall,  V.-C,  that  the  Bill 
should  be  dismissed  without  costs.  "True  it  is,"  said  Lord  Justice 
James,  "  that  under  the  76th  and  92nd  sections  of  the  Railways 
Clauses  Consolidation  Act,  the  plaintiff's  appear* to  have  the  right 
given  to  them  of  using  this  railway  with  their  engines,  but,  as 
pointed  out  by  Vice- Chancellor  Wickens,  and  afterwards  by  Vice- 
Chancellor  Hall,  it  is  impossible  for  them  to  exercise  that  right 
without  danger,  unless  there  is  a  continuous  use  of  the  signals  and 
of  the  points  by  the  defendants'  own  people.  Now  it  is,  I  think, 
impossible  to  say  that  a  company  ought  to  be  compelled  by  this 
Court  to  trust  its  points  and  signals,  upon  which  so  much  of  the 
safety  of  mankind  now  depends,  to  any  other  persons  than  its  own 
pointsmen  and  its  own  signalmen.     If,  therefore,  relief  is  given  to 
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the  plaintiffs,  it  must  in  substance  involve  ordering  the  defendants 
to  work  the  points  and  signals.  But  it  is  not  the  practice 
{  *  953  ]  of  this  Court  *  to  compel  by  injunction  either  a  company 
or  an  individual  to  do  a  continuous  act  which  requires  the 
continuous  employment  of  people.  The  Court  will  in  a  proper  case 
restrain  a  man  from  singing  at  one  theatre,  but  it  will  not  under- 
take to  compel  him  to  sing  at  another;  it  may  restrain  him  from 
writing  a  book  for  one  publisher,  but  it  cannot  compel  him  to  write 
a  book  for  another.  Where  what  is  required  is  not  merely  to  re- 
strain a  party  from  doing  an  act  of  wrong,  but  to  oblige  him  to  do 
some  continuous  act  involving  labour  and  care,  the  Court  has  never 
found  its  way  to  do  this  by  injunction." 

Nor  will  a  Court  of  Equity  grant  an  injunction  restraining  the 
doing  of  an  oct  contrary  to  a  stipulation  which  is  merely  ancillary 
to  an  agreement  of  which  the  Court  cannot  compel  the  specific  per- 
formance {Merchants^  Trading  Company  v.  Banner,  12  L.  li.  Eq. 
18)  or  from  doing  an  act  contrary  to  an  agreement,  when  the  plain- 
tiff himself  has  already  broken  part  of  the  same  agreement  which 
he  seeks  to  enforce.  See  Telegraph  Despatch  and  Intelligence  Com- 
pany V.  McLean,  8  L.  R.  Ch.  App.  658;  Fechter  v.  Montgomery,  33 
Beav.  22. 

4.  As  to  the  extension  of  the  jurisdiction  of  equity  in  matters  of 
specific  performance  by  the  legislature  confei^ing  power  to  aicard 
damages  in  certain  cases.^ — Although  the  Court  of  Chancery  has  in 
former  times  giving  damages  estimated  by  an  issue  quantum  dam- 
nificatus,  where  it  refused  to  decree  specific  performance  (City  of 
London  v.  Nash,  3  Atk,  512,  and  see  Cleaton  v.  Gower,  liep.  t.  Finch, 
164),  it  afterwards  disclaimed  such  jurisdiction,  although  it  would 
give  compensation,  no  doubt  somewhat  similar  to  damages  (Phelj^s 
V.  Prothero,  7  De  G.  Mac.  &  G.  734),  in  many  cases  where  it  could 
decree  specific  performance — the  compensation  being  given  in  con- 
sequence of  the  vendor  not  having  the  same  interest  in  the  estate 
as  he  has  contracted  to  sell,  or  there  is  some  deficiency  in  the  quan- 
tity or  quality  thereof.  See  Todd  v.  Gee,  17  Ves.  278;  Jenkins  v. 
Parkinson,  2  My.  &  K.  514;  Seton  v.  Slade,  vol.  2,  post,  and  note. 
The  jurisdiction  of  the  Court  of  Chancery  with  regard  to  damages, 
in  addition  to,  or  substitution  for  an  injunction  and  specific  per- 
formance was  much  enlarged  by  the  Chancery  Amendment  Act,  21 
&  22  Vict.  c.  27  (Lord  Cairns''  Act),  which  took  effect  from  and  after 
the  1st  of  November,  1858.  It  enacts  that  in  all  cases  in  which  the 
Court  of  Chancery  has  jurisdiction  to  entertain  an  application  for 
an  injunction  against  a  breach  of  any  covenant,  contract,  or  agree- 
ment, or  against  the  commission  or  continuance  of  any 
[  *  954  ]  wrongful  act,  or  for  the  specific  performance  of  *  any  cov- 
enant, contract,  or  agreement,  it  shall  be  lawful  for  the 
same  Court,  if  it  shall  think  fit,  to  award  damages  to  the  party  in- 
jured, either  in  addition  to  or  in  substitutio7i  for  such  injunction  or 
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specific  performance,  and  such  damages  may  be  assessed  in  buch 
manner  as  the  Court  shall  direct.  (Sect.  2.)  Subsequent  sections 
provide  the  machinery  for  the  assessment  of  damages  and  the  trial 
of  questions  of  fact  either  by  a  jury  before  the  Court  itself,  or  by 
the  Court  alone  (sects.  3,  4,  5),  or  for  the  assessment  of  damages  by 
a  jury  before  any  judge  of  one  of  the  superior  courts  of  common 
law,  at  Nisi  Prius,  or  before  the  sheriff  of  any  county  or  city. 
(Sect.  0.) 

This  Act,  which  is  not  retrospective  {Wicks  v.  Hunt^  Johns.  372, 
380),  and  is  discretionary  (Durell  v.  Pritchard,  1  L.  E.  Ch.  App. 
244),  does  not  extend  the  jurisdiction  of  the  Court  to  cases  where 
there  was  a  plain  common  law  remedy,  and  where  the  Court  would 
not  have  interfered  either  by  way  of  injunction  or  specific  perform- 
ance before  the  passing  of  the  Act.     (lb.) 

The  Court,  therefore,  could  not  under  the  Act  award  damages 
save  in  cases  where  it  had  jurisdiction  to  decree  specific  perform- 
ance, and  in  addition  to  or  substitution  for  that  remedy.  Hence  it 
has  been  decided  that  as  a  Court  of  equity  had  no  jurisdiction  to 
compel  specific  performance  of  an  agreement  to  borrow  a  sum  of 
money,  it  could  not  award  compensation  or  damages  against  a  per- 
son who  had  refused  to  accept  a  loan  of  money  for  which  ho  had 
contracted.  Rogers  v.  Challis,  27  Beav.  175.  So  as  the  Court  would 
hot  compel  specific  performance  of  an  agency  contract,  it  could  not 
grant  damages  for  the  breach  of  such  contract:  Chinnock  v.  Sains- 
bury,  30  L.  J.  N.  S.  Ch.  409. 

So  \yhere  a  plaintiff  filed  a  bill  praying  specific  performance  of  a 
contract  by  a  company  to  allot  shares  to  him,  and,  in  the  alterna- 
tive if  all  the  shares  had  been  allotted  to  other  persons,  for  damages, 
as  it  appeared  that  all  the  shares  had  been  allotted  before  the  bill 
was  filed,  it  was  held  that  a  specific  performance,  not  being  possible 
when  the  bill  was  filed,  no  damages  could  be  granted:  Ferguson  v. 
Wilson,  2  L.  R.  Ch.  App.  77.  See  also  Howe  v.  Hunt,  31  Beav.  420; 
Franklinski  v.  Ball,  33  Beav.  560;  Hilton  v.  Tipper,  16  W.  R.  888; 
Lewers  v.  The  Earl  of  Shaftesbury,  2  L.  R.  Eq.  270.  For  a  plaintiff 
will  not  be  entitled  to  damages  if  he  has  done  any  act  which  would 
disentitle  him  to  specific  performance:  Collins  v.  Stutely,  7  W.  R. 
(M.  R.)  710.     See  also,  Scott  v.  Rayment,  7  L.  R.  Eq.  112. 

Where  the  Court,  however,  has  jurisdiction  to  grant  specific  per- 
formance, it  may  grant  specific  performance  of  part  of  the 
contract  and  award  damages  for  *  non -performance  of  part  [  *  955  ] 
of  the  contract,  in  respect  of  which  it  could  not  havp  com- 
pelled specific  performance.  Thus,  in  Soames  v.  Edge,  Johns.  669, 
the  plaintiff  agreed  to  grant  a  lease  to  the  defendant  when,  and  so 
soon  as  he,  the  defendant,  should  have  built  a  new  house  on  the 
land;  and  the  defendant  agreed  to  accept  such  lease  when  required, 
and  by  a  certain  day  to  pull  down  an  old  house  then  standing  on 
the  land,  and  build  a  new  one  on  the  site.  The  defendant  who  was 
previously  in  the  occupation  of  the  premises,  in  pursuance  and  part 
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performance  of  the  agreement,  caused  the  old  house  to  be  pulled 
down,  and  sold  the  materials  and  continued  in  possession,  and  paid 
part  of  the  rent  which  accrued  due,  but  did  not  proceed  to  build  a 
new  house  upon  the  old  site.  It  was  held  by  Sir  W.  Page  Wood, 
V.-C,  on  demurrer  to  a  bill  praying  specific  performance  and  dam- 
ages, that  Lord  Cairns^  Act  applied,  and  that  the  plaintiff  was  en- 
titled to  damages  for  the  non -building  of  the  house,  and  to  specific 
performance  of  the  contract  to  accept  the  lease.  See  also  Mayor 
and  Corporation  of  London  \.  Southgate,  17  W.  K  197;  Samuda  v. 
Lawford,  4  GifP.  42;  N orris  v.  Jackson,  1  J.  &  H.  319. 

In  other  cases  although  a  Court  has  jurisdiction  to  compel  specific 
performance  of  a  contract,  it  will  award  damages  in  substitution 
thereof.  See  Wilson  v.  Northampton  and  Banbury  Junction  Rail- 
way Company,  9  L.  R.  Ch.  App.  279.  There  a  railway  company 
agreed  for  valuable  consideration  with  a  landowner  to  erect  and  con- 
struct, and  fit  up  a  station  on  certain  lands  which  they  had  bought 
from  him;  the  agreement  contained  no  further  description  of  the 
station,  nor  any  stipulations  as  to  the  use  of  it.  The  company  hav- 
ing refused  to  erect  a  station  in  the  specified  place,  and  substituted 
one  at  the  distance  of  two  miles,  it  was  held  by  the  Court  of  Ap 
peal,  affirming  the  decisions  of  Bacon,  V.-C,  that  this  case  was  one 
in  which  justice'  could  be  better  done  by  an  inquiry  as  to  damages 
than  by  a  decree  for  specific  performance. 

Where  the  plaintiff,  when  he  commenced  his  suit,  was  entitled 
to  specific  performance,  and  also  to  damages  for  the  delay  in  per- 
formance, and  before  the  suit  coald  be  brought  before  the  Court, 
the  defendants  performed  the  contract,  it  was  held  that  the  plaintiff, 
was  nevertheless  right  in  bringing  his  suit  to  a  hearing,  and  was  en- 
titled to  damages :  Cory  v.  The  Thames  Ironivorks  and  Shipbuilding 
Co.,  11  W.  K  589;  S.  C,  3  L.  R.  Q.  B.  181.  So  damages  will  be 
given  in  addition  to  specific  performance  cf  an  agreement  for  a 
lease,  in  respect  of  the  delay  which  was  caused  by  the  defendant's 
wilful  refusal  to  perform  his  contract,  and  the  consequent 
[*956  ]  loss  of  *  profit  to  the  plaintiff:  Jaques  v.  Millar,  6  Ch.  D. 
153,  overruled  on  another  point  by  Marshall  v.  BenHdge, 
19  Ch.  D.  233;  and  see  Wesley  v.  Walker,  26  W.  R  368. 

The  Court,  however,  has  no  jurisdiction  under  Lord  Cairns'  Act, 
upon  motion  in  a  cause,  after  a  decree  for  specific  performance  of  a 
covenant,  to  add  an  order  for  assessing  damages  for  a  breach  of  the 
covenant,  as  such  an  order  would  be  a  supplemental  decree  upon 
facts  which  had  subsequently  occurred:  Corporation  of  Hythe  \. 
East,  1  L.  R.  Eq.  620. 

And  it  seems  that  after  a  decree  for  specific  performance  of  an 
agreement,  against  a  purchaser  unable  to  complete,  the  plaintiff  can- 
not at  the  same  time  obtain  an  order  to  rescind  the  agreement,  and 
claim  damages  against  the  defendant  for  the  breach  thereof:  Henty 
v.  Schroder,  12  Ch.  D.  666,  where  the  form  of  order  in  Foligno 
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V.  Martin,  16  Beav.  586;  Sweet  Y.Meredith,  4  Giff.  207;  and  Wat- 
son  V.  Cox,  15  L.  E.  Eq.  219,  were  not  followed. 

The  Act  was  however  applicable  to  cases  where  the  damage  sus- 
tained by  the  plaintiff  was  only  nominal,  as  well  as  in  cases  where 
he  was  entitled  to  substantial  damages.  See  Sayers  v.  Collyer,  28 
Ch.  D.  103;  there  a  building  estate  was  laid  out  in  lots  which  were 
sold  by  the  owners  of  the  estate  to  different  purchasers,  each  of 
whom  covenanted  with  the  vendors  and  with  the  purchasers  of  the 
other  lots  entitled  to  the  benefit  of  the  covenant,  not  to  build  a  shop 
on  his  land,  or  to  use  his  house  as  a  shop,  or  to  carry  on  any  trade 
therein.  The  purchaser  of  one  of  the  lots,  who  occupied  his  house 
as  a  private  residence,  brought  an  action  against  the  purchaser  of 
another  lot,  who  was  using  his  house  as  a  beer-shop  with  an  "off- 
licence,"  to  restrain  him  from  breaking  his  covenant  and  for  dam- 
ages. The  plaintiff  had  known  for  three  years  before  the  action 
was  commenced,  that  the  defendant  was  using  his  house  as  a  beer 
shop,  and  had  himself  bought  beer  at  the  shop.  There  was  some 
evidence  that  some  of  the  houses  built  on  other  lots  had  been  for 
some  time  used  as  shops  notwithstanding  the  covenant,  and  that 
some  of  the  houses  near  the  plaintiff's  house  were  occupied,  not 
each  by  a  single  tenant,  but  by  two  families  at  weekly  rents.  It 
having  been  held  by  Pearson,  J.  (24  Ch.  180),  that  in  consequence 
of  the  change  of  condition  of  the  neighbourhood,  he  ought  not, 
under  the  doctrine  of  Duke  of  Bedford  v.  Trustees  of  British  Mu- 
seum, 2  My.  &  K.  552,  to  grant  the  injunction,  the  character  of  the 
neighbourhood  having  been  changed,  but  that  the  Court  having  a 
discretion  under  Lord  Cairns^  Act  to  grant  damages,  instead  of 
an  injunction,  and  being  of  opinion  that  the  plaintiff  had  sus- 
tained no  substantial  damage  dismissed  the  action  alto- 
*  gether.  The  Court  of  Appeal,  however,  in  dismissing  the  [*  957  ] 
appeal  held  that  the  change  in  the  character  of  the  neigh- 
bourhood was  not  in  itself  a  ground  for  refusing  relief  to  the  plain- 
tiff, as  the  change  teas  not  caused  by  his  conduct ;  but  the  plaintiff* 
^ad  lost  the  right  to  enforce  his  covenant  either  by  injunction  or 
damages  through  his  acquiescence  in  the  proceedings  of  the  defend- 
ant. And  the  Court  was  clearly  of  opinion  that  Lord  Cairns^  Act 
was  applicable  to  cases  where  the  damage  sustained  by  the  plaintiff 
was  nominal  as  well  as  where  it  was  substantial. 

Lord  Cairns'  Act  has  been  repealed,  being  included  in  the  Sched- 
ules to  The  Statute  Law  Reversion  and  Civil  Procedure  Act,  1883 
(46  &  47  Vict.  (J.  49),  but  that  Act  contains  words  preserving  the 
jurisdiction  of  the  Court,  notwithstanding  the  repeal.  By  sect.  5,  it 
is  enacted,  that  "  (6)  any  jurisdiction,  or  principle,  or  rule  of  law  or 
equity,  established  or  confirmed,  or  right,  or  privilege  acquired,  or 
duty  or  liability  imposed,  or  incurred,  or  compensation  secured  by 
or  under  any  enactment  repealed  by  the  Act,  shall  not  be  affected  by 
the  repeal  by  this  Act."  Per  Baggallay,  L.  J.,  in.  Sayers  v.  Collyer, 
28  Ch.  D.  107. 
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It  is  not,  however,  now  necessary  to  have  recourse  to  Lord  Cairns'^ 
Act,  for  it  is  clear  that  the  Court  has  power  to  give  damages  as  an 
alternative  relief.  Before  Lord  Cairns'  Act  was  passed  a  plaintift 
who  wished  to.  enforce  a  covenant  (a  restrictive  one  for  instance)  had 
two  remedies;  he  might  come  into  a  Court  of  Equity  for  an  injunc- 
tion to  restrain  an  infringement  of  his  right,  or  he  might  have  re- 
'course  to  a  Court  of  Common  Law  to  obtain  damages,  and  Lord 
Cairns^  Act  gives  the  Courts  of  Equity  the  power  of  giving  a  plain- 
tiff damages  by  way  of  alternative  relief.  But  since  the  Judicature 
Acts  each  division  of  the  Court  has  full  power  apart  from  Lord  Cairns'' 
Act  to  give  either  an  injunction  or  damages:  per  Baggallay,  L.  J., 
in  Sayers  v.  Collyer,  28  Ch.  D.  108. 

Under  Rolfs  Act  (25  &  26  Yict.  c.  42),  the  Court  of  Chancery  must 
determine  every  question  of  law  and  fact  incident  to  the  relief  sought 
RoWs  Act,  however,  has  been  repealed  by  the  Statute  Law  Kevi- 
sion  Act,  1883  (46  &  47  Vict.  c.  49). 

Moreover,  the  jurisdiction  conferred  by  Lord  Cairns^  Act,  upon 
the  Court  of  Chancery,  and  also  the  powers  of  granting  damages 
formerly  exercisable  by  the  Courts  of  Common  Law,  are  by  the  Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66),  vested  in  the  High  Court  of 
Justice  (sects.  16  &  76),  and  it  is  by  s.  24  enacted  that,  "the  High 
Court  of  Justice,  and  the  Court  of  Appeal  respectively,  in  the  exer- 
cise of  the  jurisdiction  vested  in  them  by  this  Act  in  every 
[  *  958  ]  cause  or  matter  pending  before  them  *  respectively,  shall 
have  power  to  grant  and  shall  grant,  either  absolutely  or  on 
such  reasonable  terms  and  conditions  as  to  them  shall  seem  just,  all 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may  appear 
to  be  entitled  in  respect  of  any  and  every  legal  or  equitable  claim 
properly  broughl  forward  by  them  respectively  in  such  cause  or  mat- 
ter, so  that,  as  far  as  possible,  all  matters  so  in  controversy  between 
the  said  parties  respectively,  may  be  completely  and  finally  deter- 
mined, and  all.  multiplicity  of  legal  proceedings  concerning  any  of 
such  matters  avoided."     (Subs.  7). 

Since  the  passing  of  this  Act,  although  the  case  may  not  be  one 
for  specific  performance,  as  for  instance,  by  reason  of  the  vendors 
not  being  able  to  make  oui  a  good  title,  damages  may  be  decreed 
(Bowman  v.  Hyland,  8  Ch.  D.  588),  and  the  vendor  will' not  be  able 
to  rescind  under  the  usual  condition,  where  he  altogether  fails  to 
make  any  title  whatever.     (lb.) 

So  also  where  specific  performance  is  refused  on  the  sole  ground 
of  a  mistake  by  the  defendant,  so  that  under  the  old  practice  the  bill 
would  be  dismissed  without  prejudice  to  an  action  for  damages,  the 
Chancery  Division  will  proceed  to  consider  the  question  of  damages: 
Tamplin  v.  James,  15  Ch.  D.  215.  But  it  has  been  recently  held 
that  where  there  is  an  action  for  specific  performance  of  a  contract 
for  sale,  with  an  alternative  claim  for  damages  where  the  claim  for 
specific  performance  fails  through  the  plaintifi's  own  act,  as  by  the 
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resale  of  the  property  by  the  plaintiff,  the  alternative  claim  for  dam- 
ages fails:  Hipgrave  v.  Case,  D.  356. 

It  may  be  here  mentioned,  that  under  the  Judicature  Act,  1873, 
(36  &  37  Vict.  c.  66),  s.  34,  all  causes  and  matters  for  the  specific 
performance  of  contracts  betiveen  vendors  and  purchasers  of  real  es- 
tates, including  contracts  for  leases,  are  assigned  to  the  Chancery 
Division  of  the  High  Court  of  Justice. 

The  causes  or  matters  expressly  assigned  to  the  Chancery  Divi- 
sion with  regard  to  the  specific  performance  of  contracts  is  only  of 
a  limited  character,  and  other  cases  having  that  object  in  view,  not 
falling  within  the  34th  section  of  the  Judicature  Act,  may  be  com- 
menced in  any  Division  of  the  High  Court,  subject  to  the  exercise 
of  the  power  of  transfer. 

Another  division  of  the  High  Court  of  Justice  may  in  a  proper  case 
transfer  a  cause  in  which  a  question  of  specific  performance  arises, 
to  the  Chancery  Division.  See  Hilman  v.  Mayhew,  1  Exch.  D.  132. 
There,  to  an  action  in  the  Exchequer  Division  to  recover  possession 
of  land,  the  defendant  set  up  a  counter-claim  for  specific  perform- 
ance of  a  contract  for  a  lease.  It  was  held  by  the  Court  of  Exche- 
quer that,  since  it  appeared  on  the  facts  that  there  was  aprimdfacie 
case  for  specific  performance,  which,  under  the  old  practice  before 
the  Judicature  Act,  would  have  entitled  the  present  defendant  on  a 
bill  for  specific  performance  to  an  injunction  to  restrain  the  action, 
and  since  the  question  of  specific  performance  could  be 
more  conveniently  disposed  of  in  the  Chancery  *  Division,  [  *959  ] 
the  action  ought  to  be  transferred  thereto.  This  transfer 
was  under  the  old  Order  LL,  rules  1  and  2.  See  new  Order  XLIX. 
of  the  Kules  of  the  Supreme  Court,  1883.  See  also  Holloway  v. 
York,  2  Ex.  D.  132. 

In  a  subsequent  case  which  arose  in  the  Court  of  Queen's  Bench 
a  transfer  to  the  Court  of  Chancery  was  under  similar  circumstances 
jefused  by  Field,  J.,  whose  decision  was  affirmed  by  the  Court  of 
Appeal,  James,  L.  J.,  observed,  "I  think  we  should  be  repealing  a 
great  part  of  the  Judicature  Act,  if  we  were  to  accede  to  this  ap- 
plication. At  any  rate  we  should  be  acting  contrary  to  the  princi- 
ple that  each  division  of  the  Court  is  to  determine  everything  which 
arises  in  a  matter  which  comes  before  it.  If  such  a  transfer  as  this 
were  allowed,  any  defendant  might  put  in  a  counter-claim  for  the 
specific  performance  of  some  agreement,  and  then  apply  for  a  trans- 
fer, and  thus  everything  might,  at  the  will  of  the  defendant,  be 
brought  into  the  Chancery  Division:"  Storey  v.  Waddle,  4  Q.  B.  D. 
289,  290. 

It  is  doubtful,  moreover,  whether  the  Court  of  Appeal  has  power 
to  make  the  transfer  without  the  consent  of  the  presidents  of  both 
divisions,  from  and  to  which  the  transfer  is  proposed  to  be  made. 

{lb.) 

It  seems,  moreover,  that  if  an  equitable  right  to  specific  perform- 
ance appears  incidentally  in  the  course  of  an  ejectment  action  the 
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Court,  even  although  there  be  no  counter-claim  for  specific  per- 
formance, will  take  notice  thereof :  Williams  v.  Snowden,  W.  N. 
1880  (C.  P.  T>.),  p.  124. 

Lord  Cairns'  Act  remained  in  force  notwithstanding  the  passing 
of  the  Judicature  Acts.  See  Fritz  v.  Hobson,  14  Ch.  D.  542,  where 
damages  were  claimed  in  respect  of  the  unreasonable  use  of  a  high- 
way, in  substitution  for  an  injunction  to  restrain  such  wrongful 
act,  commenced  before  the  issue  of  the  writ,  and  continued  after- 
wards; it  was  held  that  if  the  wrongful  act  had  come  to  an  end  be- 
fore the  trial,  the  Court  had  jurisdiction  under  section  3  of  Lord 
Cairns'  Act,  to  assess  the  whole  of  the  damages  accrued. 

It  seems,  however,  that  notwithstanding  the  Judicature  Acts,  the 
jurisdiction  under  Lord  Cairns'  Act,  can  only  be  exercised  in  cases 
where  the  plaintiff  at  the  time  of  the  issuing  of  his  writ  is  entitled 
either  to  an  injunction  or  specific  performance:  White  v.  Bohy, 
26  W.  E.  133. 

In  Chancery  the  amount  of  damages  was  formerly  ascertained 
by  an  issue  {Ferguson  v.  Tadman,  1  Sim.  530;  Nelson  v.  Bridges, 
2  Beav.  239 ;  Cory  v.  The  Thames  Ironworks  and  Ship  Building 
Company,  3  L.  R.  Q.  B.  181),  now  more  frequently  by  an  inquiry 
(2  Seton  on  Decrees,  1285,4th  Ed.;  Slack  v.  Midland  Eaihvay  Co., 
16  Ch.  D.  81),  and  sometimes,  when  practicable,  by  the 
[  *  960  ]  jufigje  himself  *at  the  hearing:  Jaques  v.  Millar,  6  Ch.  D. 
153;  Wesley  v.  Walker,  26  W.  E.  368. 

A  plaintiff  may,  under  the  Eules  of  Court,  1875,  Order  XL.  r. 
11,  move  for  judgment  upon  admissions  in  the  pleadings  at  any  stage 
of  the  trial,  and  notwithstanding  that  he  has  joined  issue  on  the 
defence  and  given  notice  of  trial:  Brown  y.  Pearson,  21  Ch.  D. 
716.  And  see  now  Order  XXXII.  of  the  Eules  of  the  Supreme 
Court,  1883,  rule  6. 

The  legislature  has  recently  given  facilities  fcr  the  completion  of 
a  contract  after  the  death  of  the  purchaser  by  the  4th  section  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  which  applies  only  to  cases  after  the  couMnencement  of  the 
Act,  (viz.,  from  and  after  the  31st  of  December,  1881);  it  enacts 
that  (1)  Where  at  the  death  of  any  person  there  is  subsisting  a 
contract  enforceable  against  his  heir  or  devisee  for  sale  of  the  fee 
simple  or  other  freehold  interest  descendible  to  his  heirs-general, 
in  any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
have  power  to  convey  the  land  for  all  the  estate  and  interest  vested 
in  him  at  tiis  death,  in  any  manner  proper  for  giving  effect  to  the 
contract.  (2)  A  conveyance  made  under  this  section  shall  not  affect 
the  beneficial  rights  of  any  person  claiming  under  any  testamentary 
disposition  or  as  heir  or  next  to  kin  of  a  testator  or  intestate. 
See  Conveyancing  Acts  by  Wolst.  and  Turn.  3rd  ed.  pp.  23  and  24. 

After  a  decree  for  specific  performance  of  any  contract  concern- 
ing lands,  the  Court  under  sect.  30  of  the  Trustee  Act,  1850  (13  & 
14  Vict.  c.  60)  may  declare  any  of  the  parties  trustees  of  such  lands 
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or  any  part  thereof,  and  thereupon  make  such  order  as  to  their  es- 
tates, rights  and  interests  as  it  may  make  concerning  the  estates, 
rights  and  interest  of  trustees.  For  vesting  orders  under  the  Trus- 
tee Act,  1850,  s.  30,  see  1  Seton,  Dec.  pp.  528-530,  and  Sect.  II.,  (ii.) 
Form  5,  p.  1305,  4th  ed.  It  was  held  in  one  case  that  a  vesting  or- 
der could  not  be  made  under  this  section  in  the  case  of  an  agree- 
ment to  grant  a  lease:  Grace  v.  Baynton,  25  W.  R.  506.  But  such 
decrees  were  made  in  Hodgson  v.  Bower,  and  Howell  v.  Palmer,  1 
Seton  on  Decrees,  4th  ed.  Form  7,  pp.  529,  530,  and  in  the  recent 
case  of  Hale  v.  Hale,  W.  N.  Aug.  9,  1884,  p.  185,  where  a  defendant 
had  refused  after  a  decree  for  specific  performance  to  execute  a 
lease  of  certain  premises,  Kay,  J.,  made  an  order  declaring  the  de- 
fendant a  trustee  within  the  meaning  of  sect.  30  of  the  Trustee 
Act,  1850,  and  for  the  appointment  of  a  person  to  execute  a  lease 
thereof  to  the  plaintiff  in  place  of  the  defendant.  For  vesting 
orders  in  Chambers,  see  In  re  Tiveedy,  W.  N.,  21  Jan.,  1883,  p.  10. 

[Doctrine  of  Specific  Performances  of  Agreements  relating  to  Per- 
sonal Property  Restated. — The  jurisdiction  for  compelling  perform- 
ance of  a  contract,  involves  the  consideration  of  what  is  technically 
called  specific  performance. 

In  equity,  wherever  a  special  remedy  is  sought  in  addition  to  the 
ordinary  one  of  pecuniary  damages,  a  valuable  consideration  is  al- 
ways requisite.  As  a  general  rule  equity  will  not  decree  specific 
performances  of  agreements  relating  to  personalty,  owing  to  the 
fact  that  compensation  by  way  of  damages  is  usually  sufficient. 
Cases  may  however  arise  in  which  damages  will  not  afford  a  suffi- 
cient remedy;  as  a  contract  for  the  sale  of  shares  of  stocks  in  a  par- 
ticular company,  or  for  the  delivery  of  goods  which  the  vendor 
alone  can  supply.  Where  the  contract  concerning  personalty  amounts 
to  a  trust,  its  performance  will  be  specifically  enforced  regardless  of 
-the  nature  the  particular  property:  Johnson  v.  Brooks,  93  N.  Y. 
337;  Cowles  v.  Whitman,  10  Conn.  121.  Relief  incases  of  person- 
alty has  also  been  frequently  applied  where  articles  which  have 
a  peculiar  value,  have  been  tortiously  withheld.] 


*  961  PUSEY  V.  PUSEY. 


[  *  961  ]  *  PUSEY  T.  PUSEY. 


De  Term,  S.  Mich.  20lh  November.  1684. 

[reported  1  VERN.  273.] 

\Beg.  Lib.  1684,  B.,  fol  310.] 

Specific  Delivery  up  of  Chattels.] — Land  held  by  the  tenure  of  a 
horn.     Bill  brought  by  the  heir  for  the  horn. 

Bill  was,  that  a  horn,  which,  time  out  of  mind,  had  gone  along  with 
the  plaintiff's  estate,  and  was  delivered  to  his  ancestors  in  ancient 
time  to  hold  their  land  by,  might  be  delivered  to  him;  upon  which 
horn  was  this  inscription,  viz.,  pecote  this  horn  to  hold  huy  thy 
land  (e). 

The  defendant  answered  as  to  part,  and  demurred  as  to  the  other 
part,  and  the  demurrer  was,  that  the  plaintiff  did  not  by  his  bill 
pretend  to  be  entitled  to  this  horn  either  as  executor  or  devisee  ; 
nor  had  he  in  his  bill  charged  it  to  be  an  heir-loome. 

The  demurrer  was  overruled,  because  the  defendant  had  not  fully 
answered  all  the  particular  charges  in  the  bill,  and  was  ordered  to 
pay  costs.  And  the  Lord  Keeper  Guildford  was  of  opinion,  that 
if  the  land  was  held  by  the  tenure  of  a  horn  or  cornage,  the  heir 
would  be  well  entitled  to  the  horn  at  law.     Vide  1  Inst.  107  a. 

(e)  Camden,  speaking  of  the  manor  of  Pusey,  says,  "the  family  of  Pusey 
still  hold  it  by  a  horn  anciently  given  to  their  ancestors  by  Canute,  the  Danish 
king."  (Camb.  Brit.  Berks,  p.  203,  ed.  1607).  Dr.  Hicks  gives  the  inscrip- 
tion as  follows  (see  Thes.  Prsef,  p.  xxv.): — "I  Kynd  Knowd  geve  Wyllyam 
Pecote  Thys  home  to  hold  by  thy  lond." 

The  name  "Pecote,"  however,  seems  to  be  a  mistake,  and  should  be  written 
"Pewse."     The  real  injscription  runs  thus — 

"Kyng  Knowd  geve  AVyllyam  Pewse 
This  home  to  hold  by  thy  lond." — Archseologia,  vol.  3,  p.  13, 14. 
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♦DUKE  OF  SOMERSET  v.  COOKSON.    f  *962] 


De  Term,  S,  Mich.  1735. 

[reported  3  p.  WMS.  389.] 

[2  Eq.  Ca.  Abr.  164,  pi  28.] 

SpnciFic  Delivery  up  of  Chattels.] — A  bill  lies  to  compel  the  delivery 
of  an  altar-piece^  or  other  curiosity  in  specie. 

The  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in 
.Northumberland  (part  of  the  estate  of  the  Piercys,  late  earls  of 
Northumberland),  was  entitled  to  an  old  altar-piece  made  of  silver, 
remarkable  for  a  Greek  inscription,  and  dedication  to  Hercules. 
His  Grace  became  entitled  to  it  as  treasure- trove  within  his  said 
manor. 

This  altar-piece  had  been  sold  by  one  who  had  got  the  possession 
of  it,  to  the  defendant,  a  goldsmith  at  Newcastle,  but  who  had 
notice  of  the  Duke's  claim  thereto. 

The  Duke  brought  in  a  bill  in  equity,  to  compel  the  delivery  of 
this  altar  piece  in  specie  undefaced. 

"  The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  plain- 
tiff had  his  remedy  at  law,  by  an  action  of  trover  or  detinue,  and 
ought  not  to  bring  his  bill  in  equity;  that  it  was  true  for  writings 
savouring  of  the  realty  a  bill  would  lie,  but  not  for  anything  merely 
personal  (/)  any  more  than  it  would  lie  for  a  horse  or  a  cow.  So 
a  bill  might  lie  for  an  heir  loom,  as  in  the  case  of  Pusey  v.  Pusey^ 
1  Vern.  273;  and,  though  in  trover  the  plaintiff  could  have  only 
damages,  yet  in  detinue,  the  thing  itself,  if  it  can  be  found,  is  to  be 
recovered;  and  if  such  bills  as  the  present  were  to  be  allowed,  half 
the  actions  of  trover  would  be  turned  into  bills  in  Chancery. 

On  the  other  side,  it  was  urged,  that  the  thing  here  sued 

*  for,  was  matter  of  curiosity  and  antiquity;  and  though  [  *963] 

at  law,  only  the  intrinsic  value  is  to  be  recovered,  yet  it 

would  bo  very  hard  that  one  who  comes  by  such  a  piece  of  antiquity 

(/)  Cndd  r.  Rutter.  1  P.  Wins.  570  ;  ante,  p.  907,  nom.  Cuddee  v.  Rutter ; 
Colt  r.  Netterville,  2  P.  Wms.  304. 
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by  wrong,  or  it  may  be  as  a  trespasser,  should  have  it  in  his  power 
to  keep  the  thing,  paying  only  the  intrinsic  value  of  it:  which  is 
like  a  trespasser's  forcing  the  right  owner  to  part  with  a  curiosity 
or  matter  of  antiquity,  or  ornament,  nolens  volens.  Besides,  the 
bill  is  to  prevent  the  defendant  from  defacing  the  altar-piece,  which 
is  one  way  of  depreciating  it;  and  the  defacing  may  be  with  an  in- 
tention that  it  may  not  be  known,  by  taking  out  or  erasing  some  of 
the  marks  and  figures  of  it;  and  though  the  answer  had  denied  the 
defacing  of  the  altar-piece,  yet  such  answer  could  not  help  the 
demurrer;  that  in  itself,  nothing  can  be  more  reasonable  than  that 
the  man  who  by  wrong  detains  my  property,  should  be  compelled  to 
restore  it  to  me  again  in  specie;  anei  the  law  being  defective  in 
this  particular,  such  defect  is  properly  supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  overruled, 
and  it  was  overruled  accordingly  [by  Lord  Chancellor  Talbot.Ji 


Since  the  decision  in  the  cases  of  Pusey  v.  Piisey^  and  The  Duke 
of  Somerset  v.  Cookson,  it  has  always  been  admitted,  as  undoubtedly 
within  the  jurisdiction  of  a  court  of  equity,  specifically  to  compel 
the  delivery  up  of  heir-looms,  or  chattels  of  peculiar  value  to  the 
owner,  although  the  heir- looms  or  chattels,  if  they  could  be  found, 
might  be  recovered  in  an  action  of  detinue,  or  their  value  in  an 
action  of  trover.  The  ground  of  the  jurisdiction  is  the  same  as 
that  upon  which  the  specific  performance  of  an  agreement  is  en- 
forced— viz.,  that  the  specific  thing  is  the  object,  and  damages  will 
not  afford  an  adequate  compensation. 

"The  Pusey  horn,  the  patera  of  the  Duke  of  Somerset,  were 
things  of  that  sort  of  value  that  a  jury  might  not  give  twopence  be- 
yond the  weight.  It  was  not  to  be  cast  to  the  estimation  of  people 
who  have  not  those  feelings.  In  all  cases  where  the  (  bject  of  the 
suit  is  not  liable  to  a  compensation  by  damages,  it  would 
[  '*  934  ]  be  strange  if  the  law  of  this  country  did  not  *  nfford  any 
remedy.  It  would  be  great  injustice  if  an  individual  can- 
not'have  his  property  without  being  liable  to  the  estimate  of  people 
who  have  not  his  feelings  upon  it." — Per  Lord  Loughborough,  C.,in 
Fells  V.  Read,  3  Ves.  71. 

The  principal  cases  have  been  followed  by  others  of  a  similar 
character,  having  relation,  one  to  a  tobacco  box  of  a  club  (Fells  v. 
Read,S  Ves.  70),  another  to  Masonic  dresses  and  ornaments  {Lloyd 
v.  Loaring,  6  Ves.  773),  another  to  a  box  of  jewels  (Saville  v.  Tan- 
cred,  I  Ves.  101,  Belt's  Supp.  70;  S.  C,  3  Swanst.  l4l,  n.),  another 
to  a  cherrystone  very  finely  engraved  {Pearne  v.  Lisle,  Amb.  77), 
another  to  an  extraordinary  wrought  piece  of  plate  (76.),  and  an- 
other to  a  valuable  picture:  Lowther  v.  Lord  Ix)wther,  13  Ves.  95; 
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and  see  Nutbroivn  v.  Thornton,  10  Ves.  163;  Lady  Arundell  v. 
Phipps,  10  Ves.  J  39;  Falcke  v.  Gh^ay,  4  Drew.  051;  Claringbould 
V.  Curtis,  21  L.  J.  (Ch.)  541 ;  Holroyd  v.  Marshall,  10  Ho.  Lo.  Ca.  209. 

The  reason  for  the  interposition  of  the  Court  is  still  stronger  when 
the  chattel  in  question  is  an  heir- loom,  see  Earl  of  Macclesfield  v. 
Davis,  3  V.  &  B.  16,  where  a  bill  was  filed  for  the  delivery  up  of  an 
iron  chest,  containing  certain  articles  said  to  be  heir- looms.  Lord 
Eldon  said,  "  It  is  now  too  late,  since  the  case  of  Fells  v.  Read,  fol- 
lowing the  case  of  Pusey  v.  Pusey,  to  discuss  whether  this  Court 
will  interfere  for  the  specitic  delivery  of  a  chattel;  and  if  it  will  in 
such  case  h.  fortiori  the  restitution  of  heir-looms  must  be  decreed, 
upon  which  there  never  was  any  doubt." 

But  a  court  of  equity  would  not  have  decreed  the  specific  delivery 
up  of  a  chattel  wh«re  adequate  damages  could  be  ascertained  and 
the  payment  thereof  enforced  by  an  action  at  law.  [As  a  general 
rule  equity  will  not  decree  specific  performance  of  contracts  relating 
to  personal  pro[)erty  for  the  reason  that  compensation  by  way  of 
damages  is  ordinarily  sufiicient.  It  has  however  been  held  that  the 
mere  circumstance  that  the  bill  seeks  performance  of  a  contract 
which  relates  to  personalty,  does  not  render  it  demurable:  Carpen- 
ter V.  M\Ttual  Safety  Ins.  Co.,  4  Sand.  Ch.  408;  McGarvey  v.  Hall, 
23  Cal.  140;  Herbert  v.  Mutual  Life  Ins.  Co.  to  8  Sawyer  C.  Ct.  198; 
Phillips  ^;.  Berger,  2  Barb.  608;  Mechanics'  Bank  v.  Seton,  Peters, 
299.]  Thus,  although  the  Court  had  jurisdiction  to  order  the  de- 
livery up  to  an  artist  of  a  picture  painted  by  himself  as  having  a 
special  value,  the  legal  remedy  bping  inadequate,  nevertheless 
where  by  the  terms  of  an  agreement  and  the  frame  of  the  pleadings 
thei)laintiff,  an  artist  seeking  restitution  of  a  picture,  had  in  effect 
-put  a  fixed  price  upon  it,  it  was  held  that  damages  would  be  en  ade- 
quate remedy,  and  that  there  was  no  jurisdiction  in  a  court  of  equity 
to  interfere:  Dowling  v.  Betjemann,  2  J.  &  H.  544. 

The  interposition:  however,  of  courts  of  equity  was  not  confined 
to  those  cases  in  which  the  articles  sought  were  of  some  peculiar  or 
intri'asic  value,  if  there  subsisted  any  fiduciary  relation  between  the 
parties.  Thu^j,  in  Wood  v.  RoivcUffe,  2  Ph.  383,  where  a  bill  had 
been  filed  against  an  ajjent  for  the  delivery  up  of  furniture  and 
household  effects,  deposited  by  the  plaintiff  with  him,  and  to  re- 
Gtrain  him  from  parting  with  them,  as  he  threatened  to  do, 
it  was  argued  *  fur  the  defendant,  who  demurred  for  want  [  *965  ] 
of  equity,  that  household  furniture  and  effects  were  not 
chattels  of  such  a  peculiar  or  valuable  nature  as  to  be  within  the 
rule,  and  that  all  the  cases  in  which  the  specific  delivery  up  of 
chattels  had  been  decreed  were  put  upon  their  peculiar  and  valu- 
able nature.  It  was  held  by  Lord  Cottenham,  C,  affirming  the  de^^ 
cision  of  Wigram,Y.-C.,  reported  (3  Hare,  304),  that  the  right  to 
be  protected  in  the  use  or  beneficial  enjoyment  of  property  in  specie,- 
is  not  confined  to  articles  possessing  any  peculiar  or  intrinsic  valua' 
"  The  cases,"  observed  his  Lordship,  "  which  have  been  referred  to, 
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are  not  the  only  class  of  cases  in  "which  this  Court  will  entertain  a 
suit  for  delivery  up  of  specific  chattels.  For  where  a  fiduciary  re- 
lation subsists  between  the  parties,  whether  it  be  the  case  of  an 
agent,  or  a  trustee,  or  a  broker,  or  whether  the  subject-matter  be 
stock  or  cargoes,  or  chattels  of  whatever  description,  the  Court  will 
interfere  to  prevent  a  sale,  either  by  the  party  intrusted  with  the 
goods,  or  by  a  person  claiming  under  him,  through  an  alleged 
abuse  of  power.  And  see  Lingen  v.  Simpson,  1  S.  &  S.  COO;  Pooley 
V.  Budd,  14  Beav.  34;  Pollard  v.  Clayton,  1  K.  &  J.  462;  Ednards 
V.  Clay,  28  Beav.  145.  [If  the  contractor  duty  concerning  personal 
property  amounts  to  a  trust,  the  performance  of  such  a  duty  will  bo 
specifically  enforced  regardless  of  what  tbe  nature  of  the  particular 
property  may  be:  Johnson  v.  Brooks,  93  N.  Y.  337;  Cowlcs  v. 
Whitman,  10  Conn.  321.] 

As  to  the  jurisdiction  of  Courts  of  equity  to  decree  specific  per- 
formance of  contracts  for  the  purchase  of  chattels:  see  ante,  p. 
915 — 918.  [Bills  were  frequently  entertained  in  the  Southern  States 
for  the  specific  delivery  of  domestic  slaves:  Yound  v.  Burton,  1 
McMul.  Eq.  255;  Sarter  v.  Gordon,  2  Hill  Cb.  121;  Summers  v. 
Bean,  13Grat.  404;  Fry  on  Specific  Performance  (2Dd  Am.  Ed.),  55.] 

A  court  of  equity  proceeding  upon  the  same  principle  as  in  cases 
of  chattels  of  peculiar  value,  entertains  jurisdiction  to  decree  a 
specific  delivery  up  of  deeds  or  writings  to  the  persons  legally  en- 
titled to  them.  See  Brown  v.  Broicn,  1  Dick.  02;  Armitage  v.  Wads- 
worth,  1  Madd.  192;  Reeves  \.  Beeves,  9  Mod.  128;  Tanner  v.  Wise, 
8  P.  Wms.  29Q',  Harrison  \.  South  cote,  1  Atk.  528:  Ford  \.  Peering, 

1  Ves.  jun.  71;  Papilion  v.  Voice,  2  P.  AVms.  478;  Buncombe  v. 
Mayer,  8  Ves.  320;  Knye  v.  Moore,  1  S.  &  S.  Gl;  Freeman  v.  Fairlie 
3  Mer.  30;  Grey  v.  Cockeril,  2  Atk.  114;    The  Duchess  of  Nc^ccastk 

■  V.  Pelham,  3  Bro.  P.  C.  460,  Toml.  ed.;  Reece  v.  Trye,  1  Do  G ex 
&  Sm.  273;  Lady  Beresford  v.  Dnver,  14  Beav.  387;  16  Beav.  134- 
Tudor's  L.  C.  Real  Prop.  p.  88,  3rd  cd.,  and  cases  there  cited. 

In  Jackson  v.  Butler,  2  Atk.  306,  where  mortgage  deeds,  delivered 
to  a  perFon  for  the  purpose  of  receiving  the  principle  and  interest 
due  on  the  mortgage,  and  pawned  by  him,  were  decreed  to  be  deliv- 
ered up  by  the  pawnee.  Lord  Hardwicke  observing,  that  the  plain- 
tiff might  have  had  an  action  of  trover,  but  then  he  could  only  have 
damages  for  the  detaining,  but  not  the  deeds  themselves  and  there- 
fore he  was  right  in  bringing  a  bill  in  equity  for  the  recovery  of 
his  deeds.  [Sometimes  the  detention  of  chattels  cannot  bo  ade- 
quately redressed  by  damages  and  in  such  cases  the  jurisdiction  of 
equity  attaches:  True  v.  Houghton,  6  Col.  318;  Ferguson  v.  Pas- 
chall,  11  Mo.  267;  Treas  v.  Commercial  Co.,  23  Cal.  390;  Fall's  Ap- 
peal, 91  Pa.  St.  437;  Ross  v.  R.  R.,  1  Woolw.  26;  Ashe  v.  Johnson, 

2  Jones'  Eq.  149;  Todd  v.  Taft,  7  Allen,  371;  White  v.  Schuyler,  1 

Abb  (N.  Y.)  Pr.  R.N.  S.  300. 
[  *  966  ]       *  And  it  has  been  held  that  there  is  nothing  in  the  char- 
acter or  nature  of  the  certificate  of  registry  of  a  ship  which 
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excludes  it  from  the  jarisdiction  of  the  Court  to  decree  its  delivery 
as  against  a  party  unlawfully  detaining  it:  Gibson  v.  Ingo,  6  Hare, 
112.  See  also  Lynn  v.  Clmters,  2  Kee.  521;  Claringbould  v.  Cur- 
tis, 21  L.  J.  (Ch.)  541;  De  Mattos  v.  Gibson,  4  De  G.  &  J.  276. 

In  a  suit  to  recover  specific  chattels,  as  for  instance,  deeds,  it  was 
not  necessary,  as  in  trover,  to  prove  conversion,  or  resistance  to  de- 
liver them  up  when  sought  to  be  recovered.  This  was  so  at  law,  but 
in  Equity  the  Court  looked  at  the  case  made  by  the  defendant;  it 
was  not  necessary  to  apply  to  a  defendant  before  a  suit  was  insti- 
tuted ;  but  if  the  defendant  said  *if  you  had  applied  to  me,  I  should 
not  have  contested  your  claim,'  then  undoubtedly,  he  got  the  costs 
of  it;  but  if  it  appeared  that  an  application  would  have  been  use- 
less, and  that  the  defendant  resisted  at  the  hearing,  the  Court  look- 
ed at  the  case  exactly  in  the  same  point  of  view  as  if  that  right  had 
been  insisted  upon  before  the  bill  had  been  filed:  Turner  v.  Letts^ 
20  Beav.  191. 

As  to  the  production  and  safe  custody  of  title  deeds  under  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c. 
41),  see  lb.  s.  9. 

The  courts  of  common  law  had  conferred  upon  thera  under  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  after 
judgment  in  an  action  of  detinue,  the  same  jurisdiction  to  compel 
the  return  of  a  chattel  as  the  Court  of  Chancery,  but  the  latter 
•  court  might  enforce  its  decrees  by  attachment,  whilst  the  courts  of 
common  law  could  Only  enforce  restitution  under  the  78th  section 
of  the  Act,  by  distringas.  Dav's  Common  Law  Procedure  Acts,  p. 
323,  4th  ed. 

But  now  under  the  Rules  of  the  Supreme  Court,  1883,  Order 
'XLVIIL,  1.  Where  it  is  sought  to  enforce  a  judgment  or  order 
for  the  recovery  of  any  property,  other  than  land  or  money  by  writ 
of  delivery,  the  Court  or  a  judge  may,  upon  the  application  of  the 
plaintiff,  order  that  execution  shall  issue  for  the  delivery  of  the  pro- 
perty without  giving  the  defendant  the  option  of  retaining  the  pro- 
perty, upon  paying  the  value  assessed,  if  any,  and  that  if  tho 
property  cannot  be  found,  and  unless  the  Court  or  a  judge  shall 
otherwise  order,  the  sheriff  shall  distrain  the  defendant  by  all  his 
lands  and  chattels  in  the  sheriff''s  bailiwick,  till  the  defendant  de- 
liver the  property;  or  at  the  option  of  the  plaintiff,  that  the  sheriff 
cause  to  be  made  of  the  defendant's  goods  the  assessed  value,  if  any 
of  the  property. 

2.  A  writ  of  delivery  shall  be  in  the  Form  No.  10  in  Appendix 
H. ;  and  when  a  writ  of  delivery  is   issued,  the  plaintiff 
shall,  either  *  by  the  same  or  a  separate  writ  of  excution,   [  *967  ] 
be  entitled  to  have  made   of  the  defendant's  goods,  and 
damages  and  costs  awarded  and  interest. 

As  to  the  measure  of  damages  at  common  law  for  the  non-de- 
livery of  a  chattel  according  to  contract,  see  Cory  v.  The  Thames 
Iron  Works  and  Ship -building  Company,  Limited,  3  L.  R.  Q.  B.  181. 
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[Doctrine  of  Specific  Delivery  of  Chattels  Restated. — Relief  by 
Bpeciiic  performance  in  case  of  personalty  has  been  frequently  ap- 
plied where  articles  having  a  peculiar  value  have  been  tortiously 
"withheld.  In  modern  times  bills  have  been  entertained  for  the  spe- 
cific recovery  of  the  maps  and  plans  of  surveyors  which  were  with- 
held from  him  by  a  clerk  in  his  employment.  McGovin  v.  Rem- 
ington, 2  Jones,  56;  Falke  v.  Gray,  4  Drewry,  651;  Beasley  v. 
Allyn,  15  Phila.  97;  of  title  papers  to  a  foreign  estate:  Patterson  v. 
Killman,  34  N.  J.  Eq.  344,  and  of  the  evidences  of  choses  in  action 
wrongfully  detained  from  the  person  who  is  legally  entitled  to  their 
custody:  Gough  v.  Crane,  3  Md.  Ch.  119. 

Equity  will  enforce  specific  performance  of  contracts  which  re- 
late to  personalty  where  damages  in  money  cannot  be  ascertained.] 


[  *  968]  *FLETCHER  v.  ASHBURNER. 


June,  1779. 

[kEPORTED  1  BRO.  c.  c.  497.] 

Conversion.] — Where  a  real  estate  is  ordered  to  be  sold,  it  becomes 
personalty,  and  shall  go  accordingly. 

John  Fletcher,  by  his  will  devised  his  burgage  houses  and 
free  rents  in  Kendal,  and  all  his  personal  estate,  to  trustees  and 
the  survivor,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  in  trust  to  sell  so  much  as  should  be  sufficient  to  pay  hia 
debts,  and  then  to  permit  his  wife  Agnes  to  enjoy  the  residue  dur- 
ing her  life,  if  she  so  long  continued  his  chaste  widow,  and  after 
her  decease,  to  sell  and  dispose  thereof,  and  the  money  arising 
thereby,  after  deducting  charges,  and  half-a-guinea  each  to  the 
trustees  for  their  trouble,  to  pay  to  and  between  his  son  William 
and  daughter  Mary,  share  and  share  alike,  provided,  that  if  his 
wife  should  happen  to  marry  again,  the  trustees  bhould  immediately 
after  the  marriage,  sell  all  the  estate  and  effects  given  to  her  for 
her  life,  and,  after  such  deductions  as  aforesaid,  should  pay  the 
remainder  of  the  money  to  and  amongst  his  wife,  his  son  William, 
and  daughter  Mary,  share  and  share  alike,  equally;  and  in  case 
either  his  son  William  or  his  daughter  Mary  should  die  before  his 
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or  their  legacy  should  become  due,  that  the  share  or  legacy  of  him 
or  her  so  dying  should  go  to  ther  survivor  of  them. 

The  testator  died,  leaving  Agnes  his  widow,  William  his  only  son 
and  heir-at-law,  and  Mary  his  daughter. 

Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to  hold  the 
burgage  houses  in  Kendal  during  her  chaste  viduity,  against  the 
disposition  of  her  husband  by  will. 

*  Mary  attained  twenty-one,  but  died  unmarried,  in  the  [  ^''  9G9  ] 
life  of  her  mother  and  brother.     William  was  twenty-one 
at  the  death  of  the  testator,  and  died  without  issue,  in  the  life  of 
his  mother  :  the  mother  died  the  widow  of  the  testator. 

Upon  her  death  a  bill  was  filed  by  the  heir-at-law  of  William, 
and  John  the  testator,  against  the  trustees  and  the  personal  repre- 
sentatives of  the  testator  and  of  the  widow,  to  have  a  conveyance 
of  the  real  estates  devised  by  the  will  to  the  plaintiff,  the  heir-at- 
law. 

The  representative  of  the  widow,  who  was  the  sole  next  of  kin  of 
William,  the  son,  by  answer  claimed  the  property  as  personal  ;  al- 
leging, that,  by  the  direction  to  the  trustees  to  sell  the  real  estates, 
they  became  as  personal  property,  and,  as  such,  were  to  go  to  the 
personal  representative  of  William,  the  son,  who  survived  his  sister. 

The  cause  was  beard  the  11th  December,  1778,  where  the  first 
objection  taken  was,  that  the  personal  representative  of  William  was 
not  before  the  Court. 

^  But  Sir  Thomas  Sewell,  M.  K,  was  of  opinion  there  were  suffi- 
cient parties  to  sustain  the  question  ;  that  the  personal  representa- 
tive was  a  mere  formal  party  ;  and  that,  if  he  thought  proper  to 
make  a  decree,  a  personal  representative  might  be  brought  before 
the  Master. 

Mr.  Madocks  and  Mr.  Wilson  further  argued,  with  respect  to 
the  principal  question,  that  the  real  estates  devised  by  the  will  were 
still  to  be  considered  as  real  estates,  and  to  go  to  the  real,  not  to 
the  personal,  representative  ;  that  it  was  clear  the  intention  of  the 
testator  that  the  estate  should  remain,  and,  whilst  it  did  so,  was  to 
be  enjoyed  by  one  person  ;  and  he  directed  it  to  be  sold  merely  for 
the  purpose  of  a  division  ;  that,  in  consequence  of  the  death  of  the 
daughter  no  division  was  to  be  made,  and  therefore  the  reason  for 
the  directions  ceased  ;  and,  from  thenceforth,  the  son  alone  becom- 
ing entitled,  upon  the  death  of  his  mother,  it  was  to  be  considered 
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as  land.  They  relied  upon  the  case  of  Flanagan  v.  Flan- 
[  *  970  ]  agan^  8th  June,  1768,  before  Lord  Camden,  which  *  was  a 

devise  of  real  and  personal  estate  to  trustees  in  trust,  out 
of  the  personal  estate,  and  by  sale  of  a  sufficient  part  of  the  real,  to 
pay  debts ;  the  surplus,  after  payment  of  debts,  to  A.  A  suit  was 
instituted  for  payment  of  the  debts,  and  the  real  estates  decreed  to 
be  sold;  part  was  sold:  and  afterwards  A  died,  leaving  a  son  and 
daughter;  the  cause  was  revived  against  the  son;  and  it  beiug  ap- 
prehended that  sufficient  was  not  sold  to  pay  the  debts  a  further 
part  of  the  real  estate  was  sold  under  tho  order  of  the  Court.  It 
afterwards  proved  that  the  money  produced  by  tho  first  sale  was 
sufficient  to  pay  the  debts;  tho  question  was,  whether  tho  heir  or 
the  personal  representative  was  entitled  to  this  money.  It  was  al- 
leged by  Mr.  Wilson,  who  cited  the  case,  that  Lord  Camden's  de- 
termination was,  that  whatever  quality  tho  fuud  then  had,  such  it 
should  retain;  and  he  decreed  for  tho  personal  representative.  The 
other  cases  mentioned  were  Cruse  v.  Barley  and  Banson,  3  P.  AVms. 
20,  and  Dighy  v.  Legard,  before  Lord  Bathurst  (g). 

Mr.  Kenyon  and  Mr.  Chambre  (on  behalf  of  tho  defendants, 
the  executors  of  the  widow)  contended  that  tho  testator  had,  by  his 
will,  directed  the  real  estate,  after  the  death  of  his  widow,  to  be 
sold,  and  blended  with  his  personal  estate,  and  tho  whole  to  bo  di- 
vided between  his  children,  or  in  case  either  of  them  should  dio  in 
the  life  of  his  wife,  to  tho  survivor.  Upon  fhe  case  of  Flanagan  v. 
Flanagan,  it  was  observed  that  the  Court  determined  the  produce 
of  the  real  estate  to  be  considered  as  personal,  because  the  Court 
had  itself  directed  the  sale  to  be  made  and  tho  property  to  be 
changed  for  payment  of  debts.  The  cases  of  Digby  v.  Legard,  and 
Cruse  V.  Barley  and  Bauson,  were  treated  as  inapplicable  to  tho 
present  case,  being  cases  of  lapsed  devises :  Durour  v.  Mottcux,  1 
Ves.  320  (/i),  and  Mallabar  y.  Mallabar,  Cas.  t.  Talb.  78,  were  cited, 
as  decisive  of  the  question  in  favour  of  the  defendants. 

Sir  Thomas  Sewell,  M.  R.,  in  June,  gave  his  opinion. 
[  *  971  ]  He  observed,  that  nothing  was  better  established  than  ''•  this 
principle  :  that  money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold  and  turned  into  money, 
are  to  be  considered  as  that  species  of  property  into  which  they  are 

(g)  3  P.  Wras.  22,  note  (1). 

{h)  See  will  of  Motteux  correctly  stated,  1  S.  &  S.,  292,  note  {d). 
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directed  to  be  converted  ;  and  this  in  whatever  manner  the  direc- 
tion is  given,  whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise  ;  and  whether  the  money  is  actually  de- 
posited, or  only  covenanted  to  be  paid,  whether  the  land  is  actually 
conveyed,  or  only  agreed  to  be  conveyed,  the  owner  of  the  fund,  or 
the  contracting  parties,  may  make  land  money  or  money  lancT.  The 
cases  established  this  rule  universally. 

If  any  difficulty  ha 3  arisen,  it  has  arisen  from  special  circum- 
stances. In  the  case  of  Sweetapple  v.  Bindon,  2  Vcrn.  53G,  it  was 
determined  that  a  husband  was  entitled  to  money  to  be  laid  out  in 
land,  as  tenant  by  the  curtesy:  and  although  it  is  held  that  a  wife 
is  not  entitled  to  dower  in  a  similar  case,  yet  it  is  allowed  that  it  is 
so  held,  because  cases  have  been  determined,  and  not  from  any 
principle. 

The  cases  of  land  to  be  turned  into  money  are  fewer  than  those 
of  money  to  be  employed  in  the  purchase  of  land. 

The  principle  cases  have  been  where  real  estates  have  been  directed 
to  be  sold,  and  some  part  of  the  disposition  has  failed;  so  that  some- 
thing has  resulted  to  the  heir-at-law,  as  in  the  case  of  Emblyn  v. 
Frezman^  Prec.  Ch.  541,  and  Cruse  v.  BarJcTj  and  Banson,  3  P.  Wms. 
20.  These  are  all  cases  where  a  devise  has  failed,  and  the  thing 
devised  has  not  accrued  to  the  representative  or  devisee,  bat  to  the 
heir-at-law  of  the  testator. 

The  case  of  Diirour  v.  Motteux^  1  Ves.  320,  is  a  strong  case  to  the 
pDint  now  before  the  Court;  and,  if  anything  could  strengthen  the 
general  rule,  the  circumstances  of  the  present  case  would  do  so.  The 
testator  has  blended  the  real  and  personal  estate  together,  and  dis- 
posed of  them  without  distinction,  for  the  benefit  of  his  wife  and 
children.  Bot h  real  and  personal  estate  r.re  made  one  fund. 
In  the  case  of  Diirour  v.  Motteux  (*),  Lord  *  Hardwicke  [*"972] 
made  this  a  principal  ground  for  considering  the  whole 
fund  as  personal  estate;  in  the  present  case  it  might  be  uncertain, 
till  the  death  of  the  widow,  whether  the  estates  must  not  be  abso- 
lutely sold;  both  the  children,  indeed,  died  before  her;  but  she 
might  have  married  before  the  death  of  one  or  both.  The  interests 
of  both  the  children  were  vested,  subject,  as  to  one  of  the  them,  to 
be  defeated  in  case  either  of  them  died  before  the  mother. 

There  could  be  no  election  to  take  the  fund  as  land  or  moneys  for, 
where  an  e«;tate  is  directed  to  be  sold,  and  the  money  divided 
'  (0  1  Ves.  320. 
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amongst  several  persons,  none  has  a  right  to  say  that  any  part  shall 
not  be  sold  (A;);  the  question,  therefore,  is  merely  between  tk-e  real 
and  personal  representatives  of  the  son,  whether  the  personal  repre- 
sentative shall  take  the  fand  as  personal  property,  according  to  the 
will,  or  the  heir-at-law  shall  take  it,  as  if  no  will  had  been  made. 

The  case  of  Flanagan  v.  Flanagan  (Z),  is  a  strong  authority  that 
it  shall  be  taken  as  a  personal  estate,  according  to  the  will.  In  that 
case  the  testatrix,  Sarah  Wooley,  by  will,  dated  28th  March,  1749, 
gave  and  devised  all  her  real  and  personal  estates  to  Francis  Plum- 
tree,  in  trust,  in  the  first  place,  out  of  her  personal  estate,  as  far  as 
it  would  extend,  and,  in  the  next  place,  by  sale  of  her  real  estate,  or 
a  sufficient  part  thereof,  to  raise  so  much  money  as  should  be  suffi- 
cient to  pay  her  debts  and  legacies;  and,  after,  payment  thereof,  in 
trust  to  convey  the  residue  of  the  real  estate  which  should  remain 
unsold,  and  pay  the  produce  of  such  part  as  should  bo  sold,  and  all 
other  the  residue  of  her  real  estates,  between  her  father,  James 
Flanagan,  and  her  brother,  James  Flanagan,  their  heirs,  executors, 
and  administrators,  equally.  A  bill  was  brought  by  the  creditors 
for  sale  of  the  real  estate,  to  supply  the  deficiency  of  the  personal 
estate,  for  payment  of  debts,  and  a  decree  was  made  for  a  sale;  and 
if  any  of  the  money  to  arise  by  the  sale  should  remain  after  pay- 
ment of  the  debts  and  legacies,  it  was  directed  to  be  paid  to 
[  *  973  ]  James  Flanagan,  the  father,  and  James  Flanagan  the  '••  son, 
equally;  and  if  any  estate  should  remain  unsold,  the  trus- 
tees were  directed  to  convey  it  to  them  and  their  heirs,  equally; 
after  the  decree,  James  Flanagan,  the  son,  died  leaving  a  daughter, 
and  a  son,  born  after  his  death;  part  of  the  estate  was  sold,  and 
afterwards,  James  Flanagan,  the  grandfather,  died,  leaving  his 
grandson  his  heir,  and  his  grandson  and  granddaughter  his  sole 
next  of  kin;  after  the  death  of  the  grandfather,  a  further  part  of 
the  estate  was  sold,  under  an  apprehension  that  the  produce  of  the 
first  sale  was  insufficient  to  pay  the  debts  and  legacies:  it  appeared, 
however,  that  the  produce  of  the  first  sale  was  sufficient.  A  bill  was 
afterwards  brought  by  the  son  of  James  Flanagan,  the  son,  claim- 
ing a  moiety  of  the  surplus,  as  the  real  estate  of  James  Flanagan, 
his  grandfather,  to  whom  he  was  become  heir,  against  tho  personal 

(J:)  See  also  Deeth  v.  Hale,  2  Moll.  317;  Smith  v.  Claxton.  4  Madd.  493; 
Chalmer?'   Bradley,!  J.  &  W.  59;  Trower  ?'.  Kninrhtley,  G  Madd.  134. 

(/)  See  this  case  cited  and  explained  by  Mr.  Scott  arguendo  in  Ackroyd  v. 
Smiths">n,  post.  See  also  Steed  v.  Preece,  18  L.  R.  Eq.  19G,  where  it  is  approved 
of  by  Sir  G.  Jes^el,  M.  E. 
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representative  of  his  grandfather,  and  against  the  daughter  of  James 
Flanagan,  the  son,  who  claimed  a  moiety  as  one  of  the  next  of  kin 
of  her  grandfather.  It  was  objected,  that  the  second  sale,  after  the 
death  of  the  grandfather,  was  improper.  The  Court  determined, 
that  the  second  sale,  actually  made  under  the  decree  of  the  Court, 
before  the  Master,  could  not  be  considered  as  improperly  made; 
that  there  was  no  fraud,  no  practice,  and  that  the  money  ought  to 
go  to  the  personal  representative  of  the  grandfather.  The  case  of 
Digby  v.  Legard  (m),  is  a  different  question.  There  the  testatrix 
(Elizabeth  Byerley)  directed  her  real  estate  to  be  sold  to  pay  debts 
and  legacies,  and  gave  the  residue  to  live  persons,  to  be  equally 
divided  between  them,  one  of  whom  (Lady  Cayley )  died  in  her  life- 
time. It  was  resolved  that  the  devise,  so  far,  failed  totally,  and 
should  accrue  to  the  heir  at-law.  The  language  of  the  decree  is 
such,  that  the  benefit  of  the  devise  to  Lady  Cayley  should  accrue  to 
the  testatrix's  heir-at-law,  Mr.  Jervoico,  who  was  a  lunatic,  and 
should  be  paid  to  his  committee,  as  real  estate  descended  to  him. 
The  case  of  Scudamore  v.  Scudamore,  Prec.  Ch.  543,  shows,  that  in 
all  cases  where  the  dispute  is  between  representatives,  the  heir  or 
executor  shall  have  the  fund,  according  to  the  will  or 
*  contract  of  the  persons  who  gave  or  created  it.  There  [  *  974  ] 
was  a  case  of  Ogle  v.  Cook  (?i),  heard  12th  February,  1748, 
which  was  this:  Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real 
estate  to  trustees  to  sell,  and  to  vest  the  money  in  stock,  and  pay 
the  interest  to  his  wife  during  the  widowhood,  and  after  her  death, 
or  marriage,  to  his  two  daughters  equally,  except  that  the  eldest 
was  to  have  lOOOZ.  more  than  the  other;  he  gave  the  residue  of  his 
personal  estate  in  the  same  way.  He  afterwards  conveyed  the  real 
estate  to  one  of  the  trustees  named  in  his  will,  to  whom  he  was  con- 
siderably indebted,  in  trust  to  sell  so  much  as  should  be  necessary 
to  pay  the  debt,  and  as  to  the  residue,  in  trust  for  Mrs.  Ogle:  part 
of  the  estate  was  sold,  and  then  Mr.  Ogle  died.  His  youngest 
daughter  died  in  his  lifetime.  The  bill  was  brought  by  the  widow 
and  the  eldest  daughter,  against  the  son  who  was  the  heir,  and  the 
trustees,  to  have  the  residue  of  the  estate  sold,  and  claiming  the 
share  of  the  youngest  daughter,  as  personal  estate  of  Mr.  Ogle,  to 

[m)  3  P.  Wms.  22  n. 

(n)  See  Collins  v.  Wakeraan,  2  Ves.  jun.  636,  Avhere  Lord  Louqhhorouqh  says, 
that  he  had  caused  the  Recc.  Lib.  to  he  examined,  and  it  was  found  that  the 
point  supposed  to  have  been  decided  by  Ogle  v.  Cook,  was  in  reality  left  unde- 
cided. 
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be  divided  between  them  and  the  son  as  his  nest  of  kin.  The  son 
insisted  the  conveyance  to  the  trustee  was  a  revocation  of  the  will; 
and,  if  not,  that  the  share  of  the  dead  daughter  was  to  bo  considered 
as  real  estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.  It  was 
determined  that  the  conveyance  was  a  revocation  only  pro  tanto,  to 
let  in  the  debt;  and  that  so  much  of  the  estate  as  remaiued  unsold, 
should  bo  sold,  and  that  the  money  raised,  or  to  be  raised,  by  salo 
of  the  estate,  made  part  of  the  personal  estate  of  Mr.  Ogle.  There 
was  another  case  about  the  same  time,  which  is  in  1  Ves.  174  (Cun- 
ningham V.  Moody) y  where  by  marriage  articles,  500Z.  was  agreed 
to  be  laid  out  in  purchase  of  lands,  to  bo  settled  to  the  use  of  iho 
husband  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  wife  for  life,  with  remainder  to 
the  children  of  the  marriage,  as  the  husband  and  wife  should  ap- 
point; and  in  default  of  a  joint  appointment,  as  the  survivor  should 
appoint;  and  in  default  of  any  appointment,  to  the  children,  to  be 

equally  divided  among  them;  if  more  than  one,  as  tenants 
[  *  975  ]  in* common,  in  tail  general,  with  cross  remainders;  and 

if  but  one,  to  that  child  in  tail  general;  and  no  appoint- 
ment was  made.  The  father  and  mother  boingf  dead,  and  the 
daughter  being  married,  the  trustees  paid  the  500/.  to  her  and  her 
husband,  and  they  received  it  as  money,  and  executed  a  release. 
The  daughter  had  a  child,  which  died,  and  she  afterwards  died  with- 
out issue.  A  daughter  of  the  settlor,  by  a  second  marriage,  filed  a 
bill  against  the  husband,  representative  of  his  wife,  the  daughter 
by  the  first  marriage,  for  the  500/,  considering  it  as  land;  and  it 
was  observed,  that  she  was  entitled  to  the  money,  but  that  the  hus- 
band of  her  deceased  sister  was  entitled  to  the  interest  during  his 
life,  as  tenant  by  the  curtesy. 

In  the  present  case,  "William  Fletcher,  the  son,  had  the  whole  ben- 
eficial title  vested  in  him  as  money,  subject  to  his  mother's  interest 
for  life  or  widowhood.  She  was  his  sole  next  of  kin,  and  her  per- 
sonal representatives  are  now  entitled  to  the  estate  as  money:  the 
bill  must,  therefore,  be  dismissed  without  costs. 


In  the  judgment  of  Sir  Thomas  Sewell  in  the  principal  case,  the 
equitable  doctrine  of  constructive  conversion  is  thus  accurately 
stated,  viz.:  "that  money  directed  to  be  employed  in  the  purchase 
of  land,  and  land  directed  to  be  sold  and  turned  into  money,  are  to 
be  considered  as  that  species  of  propertv  into  which  they  are  directed 
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to  be  converted;  and  this,  in  whatever  manner  the  direction  is  given 
— whether  by  will,  by  way  of  contract,  marriage  articles,  settlement, 
or  otherwise,  and  whether  the  money  is  actually  deposited,  or  only 
covenanted  to  bo  paid:  whether  the  land  is  actually  conveyed,  or 
only  agreed  to  bo  conveyed.  The  owner  of  the  fund,  or  the  con- 
tracting parties,  may  make  land  money,  or  money  land:  [See  Ex 
parte  McBee,  G3  N.  C.  332;  Kaners  Gott,  24  Wend.  G41;  Pratt  v. 
Taliaferro,  3  Leigh,  419;  Thomas  v.  Wood,  1  Md.  Ch.  29G;  Lynn 
V.  Gephart,  27  Md.  503;  Collins  v.  Champ's  Heirs,  15  B.  Mon.  118; 
Smith  v.  McCrary,  3  Iredell,  .204;  Arnold  v.  Gilbert,  5  Barb.  190; 
Taylor  v.  Benham,  5  How.  233;  Lorillard  v.  Coster,  5  Paige  Ch. 
172;  McClure's  Appeal,  22  P.  F.  Smith,  417;  Parkinson's  Appeal, 
8  Casey,  455.]  see  Wheldalc  v.  Partridge,  5  Ves.  390,  where  this 
statement  of  the  doctrine  is  repeated  and  approved  of  by  Lord  Al- 
vanley,  M.  R.     See  2  Seton  Decrees,  910,  4th  Ed. 

The  doctrine  of  conversion  proceeds  upon  the  principle,  thai  equity 
considers  what  ought  to  he  done  as  done.  [This  is  a  very  important 
maxim  and  one  which  lies  at  the  foundation  of  many  doctrines  of 
great  importance  in  equity.  , 

"When  Chancery  interposes  to  compel  the  performance  of  an  act 
which  has  been  covenanted  to  be  performed,  it  always  treats  the  sub- 
ject as  if  it  had  been  performed  at  the  time  contracted. 

The  act  which  Chancery  desires  to  bo  done  is  the  same  act  as 
would  have  existed  had  it  been  done  when  it  was  agreed  to  have 
been  done."  Reeves  Dom.  Rel.  tit.  Chancery,  440.]  It  follows, 
therefore,  that  the  neglect  of  trustees  to  perform  their  duty, 
either  by  converting  land  into  money  or  *  money  into  land,  [  ''-'  970] 
will  not  affect  the  rights  of  others.  "The  forbearance  of  the 
trustees,"  says  Sir  J.  Jekyll,  M.  R.,  "in  not  doing  what  it  was  their 
office  to  have  done,  shall  in  no  sort  prejudice  the  cestui  quo  trusts, 
since  at  that  rate  it  would  bo  in  the  power  of  trustees,  either  by  do- 
ing or  delaying  to  do  their  duty,  to  affect  the  right  of  other  persons, 
which  can  never  bo  maintained.  Wherefore  the  rule  in  all  such 
cases  is,  that  what  ought  to  have  been  done  shall  be  taken  as  done;  and 
a  rule  so  powerful  it  is  as  to  alter  the  very  nature  of  things,  to  make 
money  land,  and  on  the  contrary,  turn  land  into  money:"  Lechmero 
V.  Earl  of  Carlisle,  3  P.  Wms.  215.  See  also  Scudamore  v.  Scuda- 
more,  Prec.  Ch.  543. 

The  law  of  conversion  appears  to  be  the  same  in  Scotland  as  in 
England:  Buchanan  v.  Angus,  4  Macqueen,  Ho.  Lo.  Cas.  374. 

As  to  conversion  of  land  for  partnership  purposes,  see  ante,  p.  229. 
[After  the  partnership  liabilities  and  equities  havo  been  satislied  tho 
surplus  derived  from  the  sale  of  real  estate  will  go  to  tho  real  and 
to  the  personal  representative. 

This  is  the  general  rule  throughout  the  United  States:  Foster's 
Appeal,  24  P.  F.  Smith,  397;  Halo  v.  Plumer,  0  Ind.  121;  Long  v. 
Waring,  25  Ala.  025;  Tillinghast  v.  Champlin,  4  R.  I.  173;  Shearer 
V.  Shearer,  98  Mass.  107;  Dilworth  v.  Mayfield,  30  Miss.  40.] 
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As  to  the  conversion  of  m,oney  into  land  by  contract  or  icill.'] — The 
authorities  shew,  that  money  agreed  or  directed  to  bo  laid  out  in  land, 
becomes  land  so  completely,  as  to  acquire  all  the  properties  of  land; 
thus  it  will  be  considered  as  real  and  not  personal  assets.  [Conver- 
sion  may  arise  not  only  under  a  trust  in  a  will  but  also  under  instru- 
ments inter  vivos:  Bispham's  Eq.  Sec.  309;  and  see  Rose  v.  Jessup, 
7  Harris  (Pa.),  280;  Griffith  v.  Beecher,  10  Barb.  432.]  Suppose, 
for  instance,  A.  bequeathed  a  sum  of  money  to  trustees,  upon  trust 
to  purchase  lands,  and  settle  them  upon  B.  and  his  heirs,  or  by  mar- 
riage articles  money  had  been  agreed  to  bo  laid  out  in  lands  for  B. 
and  his  heirs,  on  the  death  of  B.,  without  a  purchase  having  been 
made,  the  money  will  bo  considered  as  land:  and,  therefore,  it  would 
not,  previously  to  3  &  4  Will.  4,  c.  104,  have  been  liable  to  the  pay- 
ment of  the  debts  of  B.  by  simple  contract:  Whiftvich  v.  Jermin,  cited 
in  Baden  Y.  Earl  of  Pembroke,  2  Vern.  58;  Lawrence  v.  Beverley, 
cited  ib.  55;  S.  C,  2  Keb.  841;  Fulham  v.  Jones,  cited  Pulfeney  v. 
Darlington,  7  Bro.  P.  C.  530;  Foone  v.  Blount,  Cowp.  407.  But  it 
would  be  bound  as  real  assets  by  a  judgment:  Frederick  v.  Ayns- 
combe,  1  Atk.  392.  However,  since  the  passing  of  3  &  4  Will.  4,  c. 
104,  money  directed  to  bo  laid  out  in  the  purchase  of  land  will  be 
liable,  as  other  real  assets,  to  tho  payment  of  simple  conlract  debts. 

Upon  the  same  principle,  money  agreed  or  directed  to  bo  converted 
into  land,  will  be  subject  to  tenancy  by  the  curtesy;  thus  in  Siceet- 
apple  V.  Bindon,  2  Vern.  536,  where  A.  bequeathed  300^  to  bo  laid 
out  in  land,  and  settled  to  the  use  of  her  daughter  and  her  children, 
and  if  hor  daughter  died  without  issue,  to  go  over,  the  husband  of 
the  daughter  was  held  to  bo  tenant  by  the  curtesy,  although  no  pur- 
chase had  been  made  during  his  wife's  lifetime.  And  see 
[  *  977  ]  Cunningham  v.  Moody,  1  Ves.  174;  Dodson  v.  Hay,  3  '-•'  Bro. 
CO.  404;  Follett  v.  Tyrer,  14  Sm.  125. 

Formerly,  inasmuch  as  by  a  singular  anomaly,  a  woman  was  not 
entitled  to  dower  out  of  an  equitable  estate,  she  was  not  dowable 
out  of  money  directed  to  bo  laid  out  in  land  ( Cunningham  v.  Moody^ 
1  Ves.  170  ;  Crabtree  v.  Bramble,  3  Atk.  087  ;  sed  vido  Fletcher  v. 
Robinson,  Prec.  Ch.  250;  S.  C,  2  P.  Wms.  709,  cited  ;  Ofiuay  v. 
Hudson,  2  Vern.  583;  Banks  v.  Sutton,  2  P.  Wms.  700;  In  re  Lord 
Lismore,  1  Hog.  177);  but  now  by  3,  &  4  Will.  4,  c.  105,  women 
married  after  the  1st  of  January,  1834,  whose  dower  has  not  been 
barred,  will  be  dowable  out  of  equitable  estates,  and  it  would  seem 
to  follov/  that  they  will  be  dowable  out  of  money  to  be  laid  out  in 
lands  of  inheritance. 

Money  agreed  or  directed  to  bo  laid  out  in  land  will  pass  under 
a  general  devise  of  all  the  lands  of  the  person  entitled  to  it  {Green- 
hill  V.  Greenhill,  2  Vern.  079  ;  Prec.  Ch.  320;  Guidot  v.  Guidot,  3 
Atk.  250;  Rashleigh  v.  Master,  1  Ves.  jun.  201;  ;^.  C,  3  Bro.  C.  C. 
99;  Biddulph  v.  Biddulph,  12  Ves..  101;  Green  v.  Stephens,  17  Ves. 
77;  In  re  Scarth,  10  Ch.  D.  499);  or  by  a  devise  of  "all  his  lands 
in  a  particular  country,  or  elsewhere,"  although  it  has  been  argued, 
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that  the  testator  must  have  alluded  to  land,  and  something  local  : 
Lingen  v.  Soivray,  1  P.  Wms.  172, 

Although  a  will  not  coming  within  the  operation  of  the  late  Wills 
Act  (1  Vict.  c.  26),  would  not  pass  lands  agreed  to  be  purchased  after 
its  execution  (Langforcl  v.  Pittj  2  P.  Wms.  029);  yet,  where  money 
was  agreed  or  directed  to  be  laid  out  in  the  purchase  of  lands,  to 
be  settled  on  the  testator  and  his  heirs,  even  if  the  money  were  not 
laid  out  in  the  purchase  of  lands  until  after  ho  had  made  his  will, 
they  would  in  equity  pass  by  it  under  a  general  devise.  See  Lingen 
V.  Soicraijy  1  Eq.  Ca.  Ab.  175,  pi.  5.  But  now,  lands  purchased 
after  the  execution  of  a  will  may  pass  by  it  at  law.  See  1  Vict.  c. 
20,  G.  24,  which  enacts,  "that  every  will  shall  be  construed,  with 
reference  to  the  real  estate,  and  personal  estate,  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will. 

Upon  the  same  principle,  mooey  agreed  or  directed  to  be  laid  out 
in  land  will  not  pass  as  money  by  a  general  bequest  to  a  legatee  in 
exercise  of  a  power  or  not;  though  it  will  by  a  particular  descrip- 
tion, as  so  much  money  to  be  laid  out  in  land,  or  "  as  so  much 
money  left  mo  by  the  will  of  A."  Cross  \\  Addenbrook,  cited  in  the 
note  to  Lechmero  v.  Earl  of  Carlisle,  3  P.  Wms.  222  ;  Edwards  v. 
The  Countess  of  Wamvick,  2  P.  Wms.  171;  Gillies  v.  Long- 
lands,  4  Do  G.  &  Sm.  372;  Chandler  v.  *  Pocock,  15  Ch.  [  '-  978  ] 
D.  491;  10  Ch.  D.  048;  Cookson  v.  Cookson,  12  C.  &  F. 
121;  Li  re  Greaves'  Settlement  Trust,  23  Ch.  D.  310.  [In  order  to 
effect  a  conversion,  the  direction  to  con\»ert  in  a  trust  must  be  in 
iijQperative  and  in  positive  language,  and  in  a  contract  the  agree- 
ment must  be  bindiog.  See  upon  this  subject  generally.  Cook  v. 
Cook,  5  C.  E.  Green,  375;  Perot's  Appeal,  102  Pa.  !St.  235;*Dominick 
y.  Michael,  4  Sandf.  374;  Anewalt's  App ,  0  Wright  414.] 

'Although  previously  to  the  late  Wills  Act  (which  enacts,  that  no 
will  of  an  infant  shall  bo  valid),  infants  of  the  age  of  fourteen  years 
might  by  will  have  disposed  of  their  personalty,  they  could  not,  by 
will,  }\ave  disposed  of  money  directed  to  be  converted  into  land  : 
Earlom  v.  Saunders,  Amb.  241. 

Money  agreed  or  directed  to  be  laid  out  in  the  purchase  of  land 
acquires  the  descendible  properties  of  land;  [Money  which  has  been 
directed  to  be  turned  into  land  descends  to  the  heir;  and  land 
directed  to  bo  turned  into  monev  goes  to  the  personal  representative: 
Wurts  V.  Page,  4  C.  E.  Green,  305;  Snell's  Eq.  J 48;  but  see  Page's 
estate,  25  P.  F.  Smith,  87.]  but  with  respect  to  the  rights  of  the 
heir  of  the  person  upon  whom  money  inpressed  with  the  character 
of  realty  is  settled,  it  is  necessary  to  distinguish  between  those  cases 
where  the  heir  claims  the  payment  of  the  money  from  strangers, 
and  those  cases  where  he  claims  the  payment  from  the  personal 
representatives  of  his  own  ancestor.  Where  the  heir  claims  pay- 
ment of  the  money  from  strangers,  he  will,  it  seems,  in  all  cases  be 
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preferred  to  the  personal  representatives  of  his  ancestor.  Thus, 
where  money  has  been  bequeathed  to  be  invested  in  land,  for  the 
use  of  the  ancestor  and  his  heirs;  or  where,  on  the  marriage  of  the 
ancestor,  money  has  been  actually  paid,  either  by  him  or  by  a  stran- 
ger, to  trustees,  to  be  laid  out  in  land,  to  be  settled  upon  himself 
for  his  life,  remainder  to  his  wife  for  her  life,  with  remainder  to 
their  issue,  and  in  default  of  issue,  to  the  ancestor  and  his  heirs  ; 
or  if,  on  the  marriage  of  the  ancestor,  there  bo  a  covenant  on  tho 
part  of  a  stranger  to  lay  out  money  in  the  purchase  of  land  to  be 
settled  to  the  same  uses,  and  in  all  these  cases  tho  ancestor  die 
without  issue — tho  heir  of  tho  ancestor,  and  not  his  personal  repre- 
sentatives, will  bo  entitled  to  tho  money  to  be  laid  out  in  tho  purchase 
of  land:  Scudamore  v.  Sciidamore,  Prec.  Ch.  543;  Dishery.  DisheVy 

1  P.  Wms.  204;  Chaplin  v.  Homer ^  1  P.  Wms.  487;  Eduards  v. 
Countess  of  Wancick,  2  P.  "Wms.  171 ;  Knights  v.  Atkins,  3  Vern.  20. 

If  the  heir  seeks  payment  of  tho  money  from' tho  personal  repre- 
sentatives of  tho  ancestor,  his  claims  will  be  superior  to  thoso  of 
the  personal  representatives,  if  there  be  any  prior  outstanding  in- 
terest in  tho  fund  in  another  person.  Thus,  where  tho  ancestor  has 
covenanted  to  lay  out  a  sum  of  money  in  land,  to  bo  settled  upon 
himself  for  life,  reciainder  to  his  wife  for  her  life,  remainder  to  tho 
issue  of  the  marriage;  remainder  to  his  o  ^n  right  heirs,  if,  on  tho 
death  of  tho  ancestor,  tho  wife  or  any  issue  be  living,  although  they 
may  afterwards  die,  the  heir  can  call  upon  the  personal  representa- 
tives for  the  money:  Kettleby  v.  Atwood,  1  Vern.  298,  471  ;  Lancy 
V.  Fairechild,  2  Vern.  101 ;  Chaplin  v.  Hornier,  1  P.  AVms. 
[  ^-  979  ]  483 ;  ^Lechmere  v.  Earl  of  Carlisle,  3  P.  AVms.  211;  Cas.  t. 
Talb.  80;  Oldham  v.  Hughes,  2  Atk.  452;  Wrightsonw 
Macaulay,  4  Hare,  487. 

So  where  money  was  liable  to  be  invested  in  land  to  be  settled  to 
uses  in  strict  settlement,  and  all  tho  uses  were  exhausted  except  a 
legal  jointure,  it  was  held  by  Sir  G.  Jessel,  M.  K,  that  tho  jointress 
having  an  equity  to  compel  tho  investment  of  tho  money  in  land, 
the  same  must  bo  treated  as  real  estate  as  between  tho  real  and 
personal  representatives  of  tho  person  who,  subject  to  tho  jointure, 
was  entitled  thereto,  though  it  seems  it  would  bo  otherwise  as  to 
portioners:   Walrond  v.  Rosslyn,  11  Ch.  D.  G40. 

If,  however,  there  is  no  outstanding  interest,  as  where  in  such  a 
case  as  Kettleby  v.  Atwood,  the  wife  dies  in  tho  lifetime  of  tho  an- 
cestor, leaving  no  issue  of  the  marriage,  then,  as  tho  obligation  to 
lay  out  and  the  right  to  call  for  the  money  centre  in  the  samo  per- 
son— viz.,  the  ancestor — the  covenant,  without  any  act  on  his  part, 
will  be  considered  as  discharged:  the  money,  to  use  a  quaint  ex- 
pression, is  "a^  home,^^  and  the  heir  will  have  no  equity  ao^ainst  the 
representatives  of  his  ancestor.     Thus,  in  Chichester  v.  Bickerstoff, 

2  Vern.  295,  it  appears  that,  on  the  marriage  of  Sir  John  Chiches- 
ter with  the  daughter  of  Sir  Charles  BickerstafP,  Sir  Charles,  by 
articles,  was  to  pay  1500Z.  in  part  of  the  portion,  which,  together 
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tuith  1500Z,  more,  to  be  advanced  by  Sir  John  within  three  years 
after  the  marriage,  was  to  be  invested  in  land,  and  settled  on  Sir 
John  for  life,  his  intended  wife  for  life,  remainder  to  their  issue, 
remainder  to  Sir  John's  right  heirs.  Within  a  year  of  the  marriage 
the  wife  died,  and  Sir  John  throe  days  after,  without  issue.  Sir 
John,  by  his  will,  made  Sir  Charles  his  executor,  and  devised  the 
residue  of  his  personal  estate,  after  debts,  &c.  paid,  to  Frances 
Chichester,  his  sister.  The  heir-at-law  of  Sir  John  filed  a  bill 
against  Sir  Charles  to  compel  him  to  pay  the  1500Z.  (i.  p.,  the 
1500/.  to  be  advanced  by  Sir  John),  insisting  that,  by  virtue  of  the 
marriage  articles,  the  money  ought  to  be  looked  on  and  considered 
in  equity  as  land,  and  therefore  belonged  to  him  as  heir.  But 
Lord  Somers  said,  "This  money,  though  once  bound  by  the  articles, 
yet  when  the  wife  died  without  issue,  became  free  again,  and  was 
under  the  power  and  disposal  of  Sir  John,  as  the  land  would  like- 
wise have  been  in  case  a  purchase  had  been  made  pursuant  to  the 
articles,  and  therefore  would  have  been  assets  to  a  creditor,  and 
must  have  gone  to  the  executor  or  administrator  of  Sir  John;  and 
this  case  is  much  stronger  where  there  is  a  residuary  legatee;"  and 
therefore  dismissed  the  bill.  Doubts  have  been  thrown 
upon  this  case  by  Sir  Joseph  Jekyll,  M.  R.,  in  *Lechmere  [  *980  ] 
V.  Earl  of  Carlisle,  3  P.  Wms.  221,  and  by  Lord  Talbot, 
in  Lechmere  v.  Lechinere,  Cas.  t.  Talb:  90;  but  they  seem  to  have 
supposed  that  the  plaintiff  in  this  suit  sought  the  1500/.  which  Sir 
Charles  was  to  pay,  and  to  have  overlooked  the  fact,  that  Sir  Charles' 
was  executor  of  Sir  John,  and  that  the  plaintiff  must  have  claimed 
the  ]500/.  to  be  advanced  by  Sir  John.  In  the  great  case  of  Pult- 
en^y  v.  Darlington,  1  Bro.  C.  C.  288,  Lord  Thurlow  evidently  con- 
sidered that  the  1500/.  to  be  paid  by  Sir  John  was  sought  by  the 
heir-at-law  from  the  assets  in  the  hands  of  Sir  Charles,  his  execu- 
tor; for  he  says,  "Where  a  sum  of  money  is  in  the  bands  of  one, 
without  any  other  use  but  for  himself,  it  will  be  money,  and  the 
heir  cannot  claim;  like  the  case  of  Chichester  \.  Bickerstaff,  against 
which  I  think  there  is  no  judgment,  though  there  are  a  number  of 
opinions. — I  know  no  better  authority  than  that  case." 

The  money  will  be  "at  home"  when  the  person  entitled  thereto 
receives  it  from  the  trustees.  Thus,  in  the  case  of  Pulteney  v. 
Darlington,  1  Bro.  C.  C.  223,  money  impressed  with  the  qualities  of 
realty  had  come  to  the  hands  of  the  person  (Lord  Bath)  solely  en- 
titled to  it  under  the  ultimate  limitation  in  fee;  and  the  person  so 
entitled,  without  taking  any  notice  of  the  particular  sum,  devised 
all  his  manors,  &c.,  which  he  was  seised  or  possessed  of,  or  to 
which  he  was  in  anywise  entitled  in  possession,  reversion,  or  re- 
mainder, or  which  should  thereafter  be  purchased  with  any  trust 
moneys  (except  certain  estates  therein  mentioned),  to  his  brother 
H.  in  fee,  and  gave  him  all  the  residue  of  his  personal  estate,  and 
made  him  executor.  His  brother  H.  subsequently,  by  his  will,  gave 
all  his  estates,  by  local  descriptions,  to  certain  uses  therein  men- 
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tioned,  and  all  his  money,  securities  for  money,  goods,  chattels,  and 
personal  estate,  not  before  disposed  of,  to  his  executors,  for  certain 
trusts  mentioned  in  his  will.  Lord  Thurlow,  affirming  the  decree 
of  Lord  Bathurst,  dismissed  the  bill  brought  by  the  heir-at-law  to 
have  the  money  laid  out  in  land.  "If,"  said  his  Lordship,  "A.  B. 
has  in  his  possession  20,000Z.  to  be  laid  out  in  land  for  his  use,  he 
has  nobody  to  sue;  the  right  and  the  thing  centering  in  one  person, 
the  action  is  extinguished;"  and  after  citing  and  commenting  upon 
the  cases  on  this  subject,  his  Lordship  added,  "The  use  I  make  of 
these  cases,  notwithstanding  the  dicta  they  contain,  is  this,  that 
where  a  sum  of  money  is  in  the  hands  of  one  without  any  other  use 
but  for  himself,  it  will  be  money,  and  the  heir  cannot  claim.  .  . 
But  whether  that  is  clearly  so  or  not,  circumstances  of  demeanour 
in  the  person  (even  though  slight)  will  be  sufficient  to  decide  it;   a 

very  little  would  do;  receiving  it  from  the  trustees,  there 
[  *  981  ]  is  no  doubt,  would  *be  sufficient.     Lord  Bath  did  receive 

it:  he  had  it  in  his  hands.  Suppose  he  had  it  by  way  of 
covenant — otherwise,  where  would  there  be  an  end?  If  he  kept 
it,  subject  to  a  covenant  to  lay  it  out  for  fifty  years,  should  the 
heir  come  for  it  at  the  end  of  that  term?  It  would  lead  to  infinite 
inconveniences."  This  decision  was  affirmed  upon  appeal  in  the 
House  of  Lords,  7  Bro.  P.  C,  Toml.  ed.  530,  and  "went,"  as  Lord 
Eldo7i  says,  "no  further  than  this,  that  if  the  property  was  at  home,, 
in  the  possession  of  the  person  under  whom  they  claimed  as  heir 
and  executor,  the  heir  could  not  take  it:  but  if  it  stood  out  in  a 
third  person  he  might;  and  the  question  in  that  cause  was,  not 
upon  the  equity  between  the  heir  and  executor,  bnt  whether  the 
money  was  at  home:"  8  Ves.  235;  Chaplin  \.  Horner^  1  P.  Wms. 
483;  Bowes  N.  Earl  of  Shrewsbury,  5  Bro.  P.  C.  144;  Rich  v.  Whit- 
field, 2  L.  E.  Eq.  583. 

It  may  be  here  mentioned,  that  Lord  Rosslyn  in  the  case  of  Walk- 
er V.  Denne,  2  Ves.  jun.  175,  176,  observed,  that,  as  between  the 
heir  and  personal  representative,  their  rights  were  pure  legal  rights; 
that  chance  decided  what  should  be  real,  what  personal;  and  that 
neither  had  a  scintilla  of  equity  to  make  the  property  that  which  it 
is  not  in  fact.  And  the  same  opinion  is  expressed  in  Oxenden  v. 
Lord  Compton,  2  Ves.  jun.  70;  Lord  Compton  v.  Oxenden,  2  Ves. 
jun.  2G5.  This  doctrine,  however,  of  Lord  Rosslyn's  has  been  re- 
peatedly dissented  from  in  subsequent  decisions.  See  Wheldale  v. 
Partridge,  8  Ves.  235;  Lechmere  v.  Lechmere,  Ca.  t.  Talb.  90;  Thorn- 
ton v.  Hawley,  10  Ves.  138;  Kirkman  v.  Miles,  13  Ves.  338;  and  see 
Stead  V.  Newdigate,  2  Mer.  521;  Li  re  Pedder's  Settlement,  5  De 
Oex,  Mac.  &  G.  890. 

It  has  been  laid  down  by  an  eminent  judge — Lord  Macclesfield, 
Q. — "that  if  a  party  voluntarily  and  without  any  consideration  cove- 
nants to  lay  out  money  in  a  purchase  of  land  to  be  settled  on  him 
and  his  heirs,  the  Court  would  compel  the  execution  of  such  con- 
tract, though  merely  voluntary,  fo;;  in  all  cases  where  it  is  a  meas- 
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uring  cast  betwixt  an  executor  and  an  heir,  the  latter  shall  in  equity 
have  the  preference:''  Edwards  \.  Countess  of  Warwick,  2  P.  Wms. 
176;  Lechmere  v.  Lechmere,  Ca.  t.  Talb.  90,  91.  But  although  other 
judges  have  considered  that  the  heir  should  be  favoured  {Hayter  v. 
Mod,  1  P.  Wms.  364;  Sci(dam&re  v.  Scudamore,  Prec.  Ch.  544;  Crab- 
tree  V.  Bramble,  3  Atk.  689;  Wilson  v.  Beddard,  12  Sim.  32),  the 
-more  correct  principle  appears  to  be  that  neither  should  be  favour- 
ed, and  that  right  to  the  fund  must  depend  upon  the  character  with 
which  it  is  impressed. 

Money  notionally  converted  into  land  will  not,  however, 
be  considered  as  converted  into  land  so  *  as  to  render  it  [  *  982  ] 
liable  to  succession  duty  under  16' &  17  Vict.  c.  51,  s.  30; 
but  it  will  be  liable  to  the  payment  of  legacy  dxxiy.ReDe  Lancey,  4 
L.  R.  Exch.  345;  5  L.  R.  Exch.  102;  see  also  The  Queen  v.  De  Lancey, 
6  L.  K.  Exch.  286',  6^  C,  7  L.  R.  Exch.  140.  [The  doctrine  of  con- 
version is  applied  to  all  cases  where  the  general  intention  of  the 
testator  is  sufficiently  manifest  to  give  the  property  to  the  donee  in 
a  condition  different  from  that  in  which  it  exists  at  the  time  that 
the  will  goes  into  effect:  Roland  v.  Miller,  100  Pa.  St.  47;  Phelps 
V.  Pond,  23  N.  Y.  69;  Stagg  v.  Jackson,  1  Comstock,  206.] 

It  seems  that  money  agreed  or  directed  to  be  laid  out  in  land,  and 
settled  upon  a  person  in  fee,  will  not  upon  his  death  without  heirs 
be  converted  in  equity,  so  that  it  should  escheat  to  the  Crown 
{Walker  v.  Denne,  2  Ves.  jun.  170, 185)  or  to  a  mesne  lord:  Burgess 
v.  Wheate,  1  Eden,  177;  Henchman  v.  Attorney -General,  3  My.  & 
K.  483,  494.  But  see  the  Intestates'  Estates  Act,  1884  (47  &  48 
Vict.  c.  71,  8.  4). 

Where  money  impressed  with  the  character  of  realty  belonged  to 
a  person  who  was  convicted  of  felony,  it  would  not  be  forfeited  to 
the  Crown,  as  would  have  been  the  case  if  it  were  not  for  the  no- 
tional conversion:  Re  Harrop^s  Estate,  3  Drew.  726;  and  see  In  re 
Wharton,  5  De  G.  Mac.  &  G.  33.  But  forfeiture  for  treason  or 
felony  is  now  abolished:  33  &  34  Vict.  c.  23,  s.  1. 

Questions  frequently  arise  as  to  the  mode  in  which  money  in 
court,  impressed  with  the  character  of  realty,  can  be  laid  out  upon 
lands  settled  in  the  same  manner  as  the  money.  The  authorities 
are  very  contradictory,  but  the  present  state  of  the  law  appears 
briefly  to  be  this,  that  where  money  which  under  the  provisions  of  a 
deed,  will,  or  Private  Estate  Act  is  to  be  invested  in  the  purchase  of 
land  (Brunskill  v.  Caird,  16  L.  R.  Eq.  493;  Bostock  v.  Blakeney, 
2  Bro.  C.  C.  653;  Dunne  v.  Dunne,  3  Sm.  &  Giff.  22;  sed  vide  Lord 
Hotham's  Trusts,  12  L.  R.  Eq.  76),  as  well  as  money  so  to  be  in- 
vested by  virtue  of  the  Land  Clauses  Act  (8  Vict.  c.  18),  or  the 
Leases  and  Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120, 
amended  by  21  &  22  Vict.  c.  77;  27  &  28  Vict.  c.  45;  37  &  38  Vict. 
c.  33,  and  39  &  40  Vict.  c.  30;  repealed  and  consolidated  by  40  & 

41  Vict.  c.  18,  which  has  been  partially  repealed  and  amended  by 

42  &  43  Vict.  c.  78;  44  &  45  Vict.  c.  41;  45   &  46  Vict.  c.  38;   and 
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the  Stat.  Lav/  Rev.  Act,  1883),  it  may,  in  a  proper  cpse,  be  ordered 
by  the  Court  to  be  employed  in  erecting  new  buildings  upon  land 
settled  to  same  uses,  on  the  principle  that  the  erection  of  buildings 
is  substantially  the  same  thing  as  the  purchase  of  a  new  estate  (see 
Drake  v.  Trefusis,  10  L.  R.  Ch.  App.  364;  In  re  Wight's  Devised 
Estate,  6  W.  R.  (V.-C.  W.)  718;  In  re  Davis'  Estate,  3  De  G.  &  J. 
144;  Re  Dummer's  Will,  2  De  G.  Jo.  &  S.  515;  In  re  Newman's 
Settled  Estates,  9  I.  R.  Ch.  App.  681 ;  In  re  Lytton's  SetHed  Estates, 
W.  N.  Aug.  16,  1884,  p.  193);  or  in  rebuilding  a  house  pulled  down, 

Donaldson  v.  Donaldson,  2  Ch.  D.  743. 
[*983]  But  the  Court  will  rarely  sanction  *such  money  being 
laid  out  in  repairs,  or  in  permanent  improvements  not 
placing  new  buildings  on  the  land  (see  In  re  Nether  Stoivey  Vicar- 
age, 17  L.  R.  Eq.  156;  Drake  v.  Trefiisis,  10  L.  R.  App.  36;  In  re 
Leslie's  Settlement  Trusts,  2  Ch.  D.  185,  189;  Donaldson  y.  Donald- 
son, 3  Ch.  D.  743;  Bostockx.  Blakeney,  2  Bro.  C.  C.  653;  Dunne  y. 
Dunne,  3  Sm.  «fc  G.  22;  Brunskill  v.  Caird,  16  L.  R.  Eq.  493,  over- 
ruling In  re  Lord  Hot  ham's  Estate,  12  L.  R.  Eq.  76);  save  in  such 
repairs  or  expenditure  as  are  essential  to  the  preservation  of  the 
trust  estates:  In  re  Leigh's  Estate,  6  L.  R.  Ch.  App.  887;  In  re  Al- 
dred's  Estate,  21  Ch.  D.  228;  In  re  Jackson,  Jackson  v.  Talbot,  21 
Ch.  D.  786. 

And  an  addition  to  a  house  already  erected  will  be  considered  in 
effect  as  a  new  building,  because  by  making  it  you  are  not  merely 
repairing  but  doing  that  from  which  a  permanent  increase  of  rent 
may  be  expected:  In  re  Speer's  Trusts,  3  Ch.  D.  262,  264. 

But  in  Di  re  Venour's  Settled  Estate,  2  Ch.  D.  522,  the  Court  re- 
fused to  order  money  to  be  laid  out  in  making  roads  and  sewers  on 
building  land,  part  of  a  settled  estate,  though  such  money  was 
directed  to  be  laid  out  in  the  purchase  of  land  to  be  settled  to  the 
same  uses. 

But  in  a  recent  case  Bacon,  V.-C,  allowed  money  laid  out  in 
draining  upon  which  the  tenants  paid  5Z.  per  cent,  as  well  as  money 
expended  in  erecting  new  buildings,  and  his  Lordship  observed, 
that  in  the  ordinary  case,  the  test  is.  Is  the  thing  in  respect  of  which 
the  expenditure  has  been  incurred,  an  addition  to  or  merely  an  im- 
provement of  the  existing  estate  ?  In  re  Lewie's  Settlement  Trusts, 
2  Ch.  D.  185,  189.  And  still  more  recently  Kay,  J.,  ordered  money 
to  be  raised  by  mortgage  of  an  infant's  estate  fo^  the  purpose  of 
paying  the  costs  of  repairs  which  the  chief  clerk  certified  to  be  ab- 
solutely necessary,  but  his  Lordship  expressed  an  opinion  that  this 
jurisdiction  "should  be  jealously  exercised,  and  only  in  cases  which 
amounted  to  absolute  salvage:"  In  re  Jackson,  Jackson  v.  Talbot, 
21  Ch.  D.  786. 

"Whether  the  laying  out  of  money  in  re-erecting  old  buildings 

can  be  looked  upon  in  the  same  light  as  erecting  new  ones  seems  to 

be  very  doubtful;  thus  although   money  paid  into  Court  from  the 

sale  of  glebe  land  has  been  allowed  to  be  expended  in  rebuilding 

420 


FLETCHER  V.  ASHBURNER.  *  984 

parsonages  (see  In  re  Incumbent  of  Whitfield,  1  J.  &  H.  610;  Ex 
parte  Rector  of  Shipton,  19  W.  E.  (L.  C.)  549;  Ex  parte  Rector  of 
Welbourn,  17  L.  R.  Eq.  157,  cited),  doubt  has  been  thrown  npon 
these  cases  (in  In  re  Nether  Stowey  Vicarage,  17  L.  R.  Eq.  156); 
and  in  Williams  y.  Aylesbury  and  Buckingham  Railway  Co.,  9  L.  R. 
Ch.  App.  684,^  the  Court  refused  to  recoup  a  rector  for  re- 
building a  rectory,  although  *that  has  been  done  in  Ex  [  *  984  ] 
parte  Rector  of  Shipton-under-Wychwood,  19  W.  R.  (L.  0.) 
549;  and  see  Ex  parte  Rector  of  Gai^mston,  1  Ch.  D.  478.  Sed  vide 
In  re  Davis*  Estate,  3  De  G.  &  Jo.  144;  In  re  Buckinghamshire 
Railway  Co.,  14  Jur.  1065;  Ex  parte  Rector  of  Claypole,  16  L.  R. 
Eq.  574;  In  re  Louth  and  East  Coast  Railway  Company ,  2  Ch.  D. 
225. 

As  to  the  various  modes  in  which,  under  the  Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  money  in  court  under  the  Lands  Clauses 
and  other  Acts  may  bo  applied,  or  capital  trust  money  may  be  in- 
vested (see  lb.  ss.  21-24,  32)  and  improvements  made  with  capital 
trust  money,  see  ss.  25-30;  and  see  Settled  Land  Act,  1882,  by  Wol- 
stenholme  and  Turner,  2nd  ed.  pp.  35-47,  49. 

As  to  the  conversion  of  land  into  money.] — Upon  the  same  prin- 
ciple that  money  agreed  or  directed  to  be  laid  oijt  in  land  will  be 
considered  in  equity  as  land,  so  land  agreed  or  directed  to  be  sold 
will  be  considered  as  money,  and  as  such  will  not  pass  under  a  de- 
vise of  land  {Elliott  v.  Fisher,  12  Sim.  505);  but  will  pass  under  a 
general  residuary  bequest  of  personal  estate  by  the  cestui  que  timst. 
[The  right  of  creditors  of  the  vendor  will  not  be  affected  by  a  con- 
veffeion:  Leiper's  Exrs.  v.  Irvine,  2  Casey,  54,  and  Leiper's  Ap- 
peal, 11  Casey,  420.]  (Stead  v.  Newdigate,  2  Mer.  521;  Farrar  v. 
Earl  of  Winterton,  5  Beav.  1;  Midland  Counties  Railway  Com- 
pany V.  Oswin,  1  Coll.  74;  Cover  v.  Davis,  29  Beav.  222;  and  see 
Savile  V.  Kinnard,  11  Jur.  (N.  S.)  195,  13  W.  R.  (V.-C.  K.)  308); 
and  in  case  of  intestacy,  will  go  to  his  personal  representatives 
(Gilb.  Lex.  Praetoria,  243;  Ashby  v.  Palmer,  1  Mer.  296;  Bui^ton 
V.  Hodsoll,  2  Sim.  24;  Biggs  v.  Andrews^  5  Sim.  424;  Elliott  v. 
Fisher,  12  Sim.  505;  Griffith  v.  Ricketts,  7  Hare,  299;  Hai^dey  v. 
Haivkshatv,  12  Beav.  552) ;  even  where  conversion  is  not  to  take  place 
until  after  his  death  {Clarke  v.  Franklin,  4  K.  &  J.  257);  and  they 
may  maintain  a  bill,  in  the  case  of  a  contract  to  sell  by  a  vendor, 
against  his  heir-at-law  and  the  purchaser  for  specific  performance: 
Hoddell  V.  Pugh,  33  Beav.  489.  [A  direction  in  the  will  which  post- 
pones the  time  of  sale,  does  not  prevent  a  conversion  from  taking 
place  at  once.  Hocker  v.  Gentry,  3  Metcalfe  (Ky.),  463;  High  v. 
Worley,  33  Ala.  196.] 

A  mere  notice  to  treat  given  by  a  railway  company,  or  other  per- 
sons having  compulsory  powers  to  purchase  lands,  to  an  owner  of 
land  in  fee  (being  sui  juris),  although  it  may  so  far  constitute  an 
obligation  as  to  enable  the  company  to  restrain  the  landowner  from 
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putting  up  the  property  for  sale  by  auction  (The  Metropolitan  Rail- 
way Company  \.  Woodhouse,  11  Jur.  (N.  S.)  296;  13  W.  K.  V.-C.  S. 
516),  will  not  operate  as  a  conversion  of  the  land  into  personalty 
(Haynes  v.  Haynes,  1  Dr.  &  Sim.  426;  sed  vide  Walker^  v.  The  East 
em  Counties  Railway  Company,  6  Hare,  594),  although  the  land- 
owner state  the  price  he  is  willing  to  accept,  if  he  die  before  the 
acceptance  of  his  ofiPer.  [Where  a  conversion  takes  place  by  vir- 
tue of  a  contract  it  is  necessary  that  the  contract  be  binding.  "The 
question  always  is  whether  the  vendor  or  purchaset  at  the  time  of 
his  death  is  absolutely  or  contingently  liable  under  such  an  agree- 
ment as  equity  would  enforce  against  him."  Bispham's  Eq.  Sec. 
313,  and  Dart  on  Vendors  (4th  Ed.),  238.]  Re  Battersea 
[  *  985  ]  Park  Acts,  Ex  parte  Arnold,  32  Beav.  591 ;  2  N.  E.  *  257; 
Richm,ond  v.  North  London  Raihcay  Company,  5  L.  R. 
Eq.  352,  358.  Nor  will  conversion  take  place  where  the  contract 
with  the  landowner  merely  fixes  the  price  "per  acre,  without  men- 
tioning the  quantity  to  be  taken,  and  the  purchase- money  paid  for 
the  land  taken  after  the  owner's  death  will  be  realty:  Ex  parte 
Walker,  Drew.  508. 

It  is  clear,  moreover,  from  the  cases,  that  the  notice  given  by  the 
railway  company  to  the  landowner  cannot  operate  for  an  indefinite 
time,  it  must  be  acted  upon  within  a  reasonable  time,  or  it  must  be 
deemed  to  be  abandoned:  Richmond  v.  North  London  Railway  Co.y 
5  L.  R.  Eq.  358,  3  L.  R.  Ch.  App.  679.  As  to  abandonment,  see 
Hedges  Y.  Metropolitan  Railway  Company,  28  ^esL\.  109;  Ystalyfera 
Iron  Co.  V.  Neath  and  Brecon  Railway  Co.,  17  L.  R.  Eq.  142. 

But  where  a  notice  to  take  lands  by  a  company  under  their  com- 
pulsory powers  is  followed  up  by  the  company  and  landowner  fix- 
ing upon  the  price,  the  contract  is  complete,  and  conversion  will 
take  place:  Ex  parte  Hawkins,  13  Sim.  569.  And  see  The  Regent's 
Canal  Company  v.  Ware,  23  Beav.  575;  Nash  v.  The  Worcester  Im- 
provement Commissioners,  1  Jur.  (N.  S. )  973;  Adams  v.  London 
and  Blackwell  Railway  Company,  2  Mac.  &  G.  118;  Inre  Pigott  and 
the  Great  Western  Railway  Company,  18  Ch.  D.  146,  150. 

The  result  is  the  same  where  the  price  is  ascertained  either  by 
arbitration  (Harding  v.  Metropolitan  Railway  Co.,  7  L.  R.  Ch.  App. 
154),  by  the  valuation  of  two  surveyors  (Watts  v.  Watts,  17  L.  R. 
Eq.  217),  or  the  verdict  of  a  jury:  Haynes  v.  Haynes,  1  Drew.  & 
Sm.  426. 

Where  the  owner  in  fee  of  an  estate,  having  devised  it  to  an  in- 
fant, agreed  with  a  railway  company  under  their  compulsory  powers 
to  sell  a  portion  of  it  to  the  company,  and  afterwards  died  before 
the  completion  of  the  purchase,  without  having  altered  his  will,  it 
was  held  by  Sir  J.  Romilly,  M.  K,  that  the  executors  of  the  land- 
owner, and  not  the  devisee,  were  entitled  to  the  purchase- money, 
and  to  the  compensation  for  severance,  and  that  the  railway  com- 
pany was  bound  to  pay  the  costs  of  the  infant  devisee  (In  re  The 
Manchester  and  Southport  Railivay  Company,  19  Beav.  365).  The 
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infaDt  devisee,  moreover,  is  a  trustee  within  the  meaning  of  the 
Trustee  Act,  1850-1,  and  a  vesting  order  may  be  made  on  a  petition 
under  that  Act:  In  re  Loivry^s  Will,  15  L.  R.  Eq.  78.  [If  the  lands 
of  an  infant  are  sold  by  order  of  the  court,  the  proceeds  remain  real 
estate  so  far  as  the  guardian  or  infant  are  concerned,  until  he  is  of 
age,  but  if  he  dies  after  he  has  attained  his  majority,  the  proceeds 
are  treated  as  personalty:  Fidler  v.  Higgins,  21  N.  J.  Eq.  138; 
Shilmway  v.  Cooper,  16  Barb.  556;  March  v.  Berrier,  16  Ired.  Ea. 
524;  and  Snowhill  v.  Snowhill,  2  Green's  Ch.  20.] 

Where  the  donee  of  a  power  agrees  to  sell  land  to  a  railway  com- 
pany, and  dies  before  the  execution  of  the  power,  a  Court  of  equity 
will  supply  the  defect  in  the  execution  of  the  power,  and  the  per- 
sonal representative  of  the  donee  will  be  entitled  to  the  purchase- 
money  as  personal  estate:  In  re  Dykes'  Estate,  7  L.  R.  Eq. 
337. 

*  As  to  the  money  paid  into  Court  for  land  taken  under  [  *  986  ] 
compulsory  clauses  of  Acts  of  Parliament,  seepos^,  p.  1024. 

Formerly  when  a  person  who  had  entered  into  a  contract  for  the 
purchase  of  land  in  fee  died  before  the  contract  was  completed,  his 
devisee  as  well  as  his  heir-at-law,  whichever  of  the  two  became  en- 
titled to  the  land,  could  compel  payment  of  the  purchase -money  out 
of  the  personal  estate;  but  he  was  bound  to  show  that  there  was  a 
binding  contract  at  the  death  of  the  purchaser,  and  one  which  could 
be  enforced  against  an  unwilling  purchaser:  Garnett  v.  Acton,  28 
Beav.  333;  and  see  Langford  v.  Pitt,  2  P.  Wms.  629,  632;  Broome 
V.  Afonck,  10  Ves.  597,  012,  615. 

Where,  moreover,  the  purchaser  at  the  time  of  his  death  was  under 
a  contract  to  purchase  realty,  which  might  then  have  been  specific- 
ally enforced  against  him,  the  right  of  his  real  representative  was  not 
affected  by  anything  which  took  place  subsequently.  [Where  the 
conversion  is  claimed  to  take  place  by  virtue  of  a  contract,  the  con- 
tract must  be  one  that  is  binding  and  the  rule  is  not  altered  by  any- 
thing happening  after  the  death  of  the  purchaser  by  which  the 
binding  character  of  the  contract  could  be  affected,  nor  by  the  cir- 
cumstance that  the  purchase  is  entirely  at  the  option  of  the  vendee r 
D' Arras  v.  Keysor,  2  Casey,  249;  Dart  on  Vendors,  230;  Kerr  v^ 
Day,  2  Harris  (Pa.),  114.]  Thus,  if  the  contract  ceased  to  be  bind- 
ing on  the  purchaser's  representatives  in  consequence  of  the  felling 
of  ornamental  timber  by  the  vendor  (Dart  V.  &  P.  265,  5th  ed. ), 
or  was  rescinded  by  the  vendor  on  the  ground  of  delay  {Whittaker 
V.  Whittaker,  4  Bro.  C.  C.  31),  or  under  a  power  reserved  to  him  io 
the  contract  (Hudson  v.  Cook,  13  L.  R.  Eq.  417),  the  real  repre- 
sentative of  the  purchaser  was  entitled  to  receive  the  purchase- 
money  out  of  his  personal  estate.  See  also  Curve  v.  Bowyer,  5 
Beav.  6,  n. ;  Ayles  v.  Cox,  16  Beav.  23. 

Where  an  heir-at-law  adopted  a  parol  contract  of  his  ancestor  to 
sell  land,  it  was  considered  to  have  been  converted,  and  the  pro- 
ceeds to  belong  to  the  personal  representatives  of  the  ancestor;  al- 
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though  the  heir-at-law,  if  be  had  repudiated  the  parol  agreement, 
might  have  claimed  the  land:  Frayne  v.  Taylor,  33  L.  J.  Ch.  (N. 
S.)  228. 

It  seems  that  if  the  heir-at-law  in  such  a  case  had  acted  under  a 
mistake,  the  Court  would  have  allowed  the  matter  to  be  rectified: 
lb.  p.  232. 

So  where  a  person  contracted  with  a  builder  to  erect  a  house  on 
a  piece  of  freehold  land  belonging  to  him,  and  died  intestate  before 
the  house  was  finished,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the 
heir-at-law  was  entitled  to  have  the  house  finished  at  the  expense  of 
the  personal  estate  of  the  intestate:  Cooper  v.  Jarman,  3  L.  R.  Eq.  98. 

It  must,  however,  be  remembered,  that  under  30  &  31  Vict.  c.  69, 
amending  Locke  King's  Act  (17  &  18  Vict.  c.  113)  the  devisee  of  a 
purchaser  lost  his  right  to  compel  the  personal  representatives  to 
discharge  the  unpaid  purchase-money  (see  ante,  pp.  392,  762,  and 
see  In  re  Cockroft,  Broadbent  v.  Groves,  24  Ch.  D.  94); 
{  *987]  but  *  the  right  of  the  heir-at-laiv  to  do  so  until  lately  re- 
mained intact  {Harding  \.  Harding,  13  L.  R.  Eq.  493:  see 
also  2  Seton  on  Decrees,  909),  but  was  taken  away  by  a  recent  Act 
40  &  41  Vict.  c.  34).     See  ante  pp.  392,  763. 

None  of  these  Acts  apply  to  a  chattel,  as  it  is  not  an  interest  in 
land  within  their  meaning.  And  it  has  been  held  that  a  share  of 
the  proceeds  to  arise  from  a  sale  of  lands  under  trusts  for  conver- 
sion is  not  an  interest  in  land  within  the  meaning  of  Locke  King's 
Act ;  and  that  a  person  to  whom  such  share  has  been  bequeathed  by 
a  testator  who  had  mortgaged  it,  can  demand  the  payment  of  the 
mortgage  out  of  the  general  personal  estate  :  Lewis  v.  Lewis,  13  L. 
R.  Eq.  218. 

Formerly  the  devisee  or  heir-at-law  of  the  person  who  had  con- 
tracted for  the  sale  of  land,  on  his  death,  were  obliged  to  join  in  the 
conveyance.  Now,  however,  under  the  4th  section  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  which 
commences  from  and  after  the  31st  December,  1881,  it  is  enacted 
that  "  where  at  the  death  of  any  person  there  is  subsisting  a  con- 
tract enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee 
simple  or  other  freehold  interest,  descendible  to  his  heirs  general, 
in  any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
have  power  to  convey  the  land,  for  all  the  estate  and  interest  vested 
in  him  at  his  death,  in  any  manner  proper  for  giving  effect  to  the 
contract.  (2.)  A  conveyance  made  under  this  section  shall  not  af- 
fect the  beneficial  rights  of  any  person  claiming  under  any  testa- 
mentary disposition,  or  as  heir  or  next  of  kin  of  a  testator  or  intes- 
tate. (3).  This  section  applies  only  in  cases  of  death  after  the 
commencement  of  this  Act." 

A  contract  by  a  trustee  for   sale,  for  the  purchase  of  the  trust 

property,  as  it  cannot  be  enforced  inequity,  will  not  be  considered, 

as  between  the  real  and  personal  representatives  of  the  purchaser, 

as  a  conversion  of  the  purchase-money  into  realty.     See  Ingle  v. 
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Richards,  28  Beav.  3G1.     See  further,  on  this  subject,  Dart,  V.  &  P. 
261,  262,  265,  266,  267,  5th  ed. 

Upon  the  principle  of  the  notional  conversion  of  land  into 
money — an  alien,  although  he  could  not,  previously  to  the  natural- 
ization Act,  1870  (33  &  34  Vict.  c.  14)  hold  land  as  against  the 
Crown,  would,  nevertheless,  be  entitled  to  the  proceeds  arising  from 
the  sale  of  land  devised  to  trustees  to  sell  for  his  benefit :  iJu  Hour- 
rnelln  v.  Sheldon,  1  Beav.  79,  affirmed  on  appeal  by  Lord  Cottenham, 
4  My.  &  Cr.  525.      ^ 

Where,  however,  there  was  no  trust  for  absolute  conversion,  and 
the  heir  was  an  alien,  the  Crown  was  entitled  to  the  estate  :  Four- 
drill  V.  Gowdey,  3  My.  &  K.  383.  But  now,  by  the  Nat- 
uralization Act,  1870,  which  is  not  *  retrospective  aliens  [  *  988  ] 
may  hold  or  dispose  of  property  of  every  description  like 
British- born  subjects  :  Sharp  v.  St.  Sauveur,  7  L.  R.  Ch.  App.  343. 
See  also  the  Naturalization  Amendment  Act,  33  &  34  Vict.  c.  102, 
and  35  &  36  Vict.  c.  39. 

The  Court  will  execute  a  trust  of  lands  for  an  alien  (created  prior 
to  the  Naturalization  Act,  1870),  in  favour  of  the  Crown  :  Barrow 
V.  Wadkin,  24  Beav.  1 ';  Sharp  v.  St.  Sauveur,  7  L.  K.  Ch.  App.  343, 
overruling  Rittson  v.  Stordy,  3  Sm.  &  Giff.  230. 

Formerly,  when  a  felon  was  entitled  to  money  arising  from  the 
conversion  of  land,  and  a  sale  took  place  before  he  worked  out  his 
punishment,  the  Crown  became  entitled  thereto :  Re  Thompson's 
Trusts,  22  Beav.  506.  Secus,  where  he  had  worked  out  his  pun- 
ishment before  the  time  of  sale,  as  the  Crown  had  no  equity  to  com- 
pel conversion  :  lb.  But  by  a  recent  Act  (33  &  34  Vict.  c.  23)  for- 
feiture for  felony  has  been  abolished,  s.  1,  and  the  convict's  prop- 
erty will  be  vested  in  administrators  for  the  purposes  mentioned  in 
the  Act.     (Sect.  10.) 

A  bequest  of  money  to  arise  from  the  sale  of  real  estate,  or  a  leg- 
acy from  a  fund  to  be  produced  by  such  a  sale,  is  within  the  Mort- 
main Act  [This  statute  has  not  been  adopted  in  the  United  States: 
2  Kent's  Com.  283.]  (9  Geo.  2,  c.  36)  :  not  because  it  comes  within 
its  express  words,  but  because  it  comes  within  its  meaning,  inas- 
much as  if  such  a  bequest  were  allowed,  the  charity  to  whom  the 
bequest  was  made  might  elect  to  take  the  land  :  Attorney-  General 
V  Lo7^d  Weymouth,  Amb.  20;  Paice  v.  The  Archbishop  of  Canter- 
bury, 14  Ves.  364;  Attorney -General  v.  Harley,  5  Madd.  321; 
Waite  V.  Webb,  6  Madd.  71  ;  Thornber  v.  Wilson,  3  Drew.  245,  4 
Drew.  350;  The  Incorporated  Church  Building  Society  v.  Coles,  5 
De  G.  Mac.  &  G.  331;  Robinson  y.  Robinson,  19  Beav.  201. 

And  even  when  land  has  been  directed  to  be  converted  into  money 
by  a  former  instrument,  a  bequest  of  the  whole  or  part  of  the  pro- 
ceeds thereof  by  a  party  entitled  thereto  will  be  void  under  the 
Mortmain  Act.  See  Attorney -General  v.  Harley,  5  Madd.  321; 
Brook  V.  Badley,  4  L.  R.  Eq.  106,  3  L.  R.  Ch.  App.  672;  Lucas  v. 
Jones,  4  L.  R.  Eq.  73,  overruling  Middleton  v.  Spicer,  1  Bro.  C.  C. 
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20;  ShadboU  v.  Thornton,  17  Sim.  49,  more  fulJy  reported  13  Jur. 
597;  Marsh  v.  Attoimey- General,  2  J.  &  H.  61.  See  Tudor's  Charita- 
ble Trusts,  pp.  69—74,  2nd  ed. 

The  doctrine  of  equitable  conversion  is  not  sufficient  to  give  a 
court  of  probate  jurisdiction  over  a  will  limited  to  real  property. 
See  In  the  Goods  of  Jane  Barden,  1  L.  E.  (P.  &  D.)  325.  [It  is  the 
duty  to  convert  which  created  the  equitable  change:  Thornton  v. 
Hawley,  10  Vesey,  129.]  There  it  was  held  by  Liord  Penzance  that 
a  will  limited  to  the  disposition  of  real  property  only  was  not  en- 
titled to  probate,  although  it  contained  the  appointment 
[  *  989  ]  of  an  executor,  and  the  real  estate  was  *  given  to  such 
executor,  with  directions  to  convert  the  same  into  personal 
estate.     But  see  In  the  Goods  of  Jordan,  ih.  555. 

A  settlement,  moreover,  of  land  held  upon  trusts  for  absolute  con- 
version, although  purchased  for  a  particular  sum,  is  not,  under  the 
Stamp  Act  (13  &  14  Vict.  c.  97,  sched.  "Settlement"),  subject  to  an 
ad  valorem  duty  as  a  definite  and  certain  principal  sum  of  money, 
within  the  meaning  of  the  Act;  Re  Stuckley^s  Settlement,  5  L.  R. 
Ex.  85. 

Conversion  must  be  imperative.'] — The  direction  to  convert  either 
money  into  land  or  land  into  money  must  be  express,  ^nd  impera- 
tive; for  if  conversion  be  merely  optional,  the  property  will  be  con- 
sidered as  real  or  personal,  according  to  the  actual  condition  in 
which  it  is  found.  [A  conveyance  to  trustees  to  pay  an  annuity  of 
the  rents  of  certain  real  estate,  or  to  sell,  was  held  not  to  work  a 
conversion,  because  it  was  not  imperative  on  the  trustees  to  exercise 
the  power:  Bleight  v.  The  Bank,  10  Barr,  131.]  Thus,  in  Curling 
V.  May,  cited  3  Atk.  255,  A.  gave  bOOl.  to  B.,  in  trust  that  B. 
should  lay  out  the  same  upon  a  purchase  of  lands  or  put  the  same 
out  on  good  securities,  for  the  separate  use  of  his  daughter  H.  (the 
plaintiff's  then  wife),  her  heirs,  executors,  and  administrators,  and 
died  in  1729.  In  1731,  H.,  the  daughter,  died  without  issue,  be- 
fore the  money  was  invested  in  a  purchase.  The  husband,  as  ad- 
ministrator, brought  a  bill  for  the  money  against  the  heir  of  H., 
and  the  money  was  decreed  to  the  administrator;  for,  the  wife  not 
having  signified  any  intention  of  a  preference,  the  Court  would 
take  it  as  it  was  found:  if  the  wife  had  signified  any  intention,  it 
should  have  been  observed,  but  it  was  not  reasonable  at  that  time  to 
give  either  her  heir  or  administrator,  or  the  trustee,  liberty  to  elect; 
for  Lord  Talbot  said  it  was  originally  personal  estate,  and  yet  re- 
mained so,  and  nothing  could  be  collected  from  the  will,  as  to  what 
was  the  testator's  principal  intention.  See  also  l7i  re  Ibbitson's 
Estates,  7  L.  R.  Eq.  226. 

So,  likewise,  if  money  is  directed  to  be  laid  out  "in  Government 

or  other  securities  or  in  the  purchase  of  freeholds,"  or  "to  remain 

at  interest, or  "be  laid  out  in  land,"  or  "to  belaid  out  in  freeholds  or 

leaseholds;"  or  if  similar  expressions  are  made  use  of,  leaving  the 
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nature  of  the  investment  optional,  or  which  do  not  sufficiently  indi- 
cate an  intension  that  the  money  should  be  laid  out  in  land  at  all 
events,  no  convertion  will  take  place  until  the  trustees  have  a'ctually 
exercised  their  discretion,  which,  when  clearly  given  to  them,  the 
Court  will  not  control.  See  Van  v.  Barnett,  19  Ves.  102;  Amler 
V.  Amler,  3  Ves.  583;  Walker  \.  Denne,  2  Ves.  Jun.  170;  Wheldale  v. 
Partridge,  5  Ves.  388;  S.  C,  8  Ves.  227;  Polley  y.  Seymour,  2  Y. 
&  C.  Exch.  Ca.  708;  Smithwick  v.  Smithwick,  12  Ir.  Ch.  Kep.  181; 
Atwell  V.  Atwell,  13  L.  R."  Eq.  23;  In  re  Whitty's  Trust,  9  Ir. 
Eq.  41. 

Upon  the  same  principle,  where  *8uch  is  clearly  the  in-  [  *990  ] 
tention  of  the  testator,  the  destination  of  the  property, 
even  under  the  will  itself,  may  depend  upon  the  exercise  by  trustees 
of  their  option  to  sell,  so  that,  for  instance,  if  the  property  remained 
unsold  it  went  to  the  heir-at-law;  if  sold,  to  the  residuary  legatees: 
Broivn\.  Bigg,  1  Yes.  279;  Harding  v.  Trotter,  21  L.  T.  279.  [A 
discretion  in  the  trustees  as  to  whether  a  sale  shall  take  place  or 
not,  prevents  a  conversion  but  if  a  discretion  as  to  the  time  or  man- 
ner of  the  sale  is  allowed  then  it  will  not  hinder  the  conversion :  Taze- 
well V,  Smith,  1  Rand.  313;  Stagg  v.  Jackson,  1  Comstock,  206,  contra; 
Christler  v.  Meddis,  6  B.  Mon.  35.] 

The  vesting  also  of  property  maybe  made,  by  clear  and  unequiv- 
ocal terms,  to  depend  upon  the  time  when  the  option  to  sell  is  ex- 
ercised: Elwiny.  Elwin,  8  Ves.  547;  Faulkener  v.  Hollingsworth, 
lb.  558  cited. 

A  mere  power  to  trustees  of  residuary  real  estates  given  together 
with  residuary  personalty  to  executors  upon  trust,  will  not  have 
the  eftectof  converting  the  real  estate  (Hyett  v.  Mekin,  25  Ch.  D. 
7te),  even  though  it  be  accompanied  by  a  declaration  that  the  tes- 
tator's residuary  estate  shall  for  the  purpose  of  transmission  be  im- 
pressed with  the  quality  of  personal  estate  from  the  time  of  his 
decease:  lb. 

And  where  trustees  have  a  mere  poiver  with  the  consent  of  a  per- 
son in  possession  of  certain  settled  estates  to  lay  out  personal  prop- 
erty in  land  to  be  settled  to  the  same  uses,  no  absolute  conversion 
takes  place:  De  Beauvoir  \.  De  Beauvoir,  3  H.  L.  Cas.  524;  Lucas 
V.  Brandreth,  28  Beav.  273;  EdivardsY.  Tuck,  23  Beav.  268. 

But  although  conversion  is  apparently  optional,  as  where  trus- 
tees are  directed  to  lay  out  personalty,  "either  in  the  purchase  of 
lands  of  inheritance,  or  at  interest."  "in  freeholds,  leaseholds,  or 
copyholds,"  or  "in  land  or  some  other  securities,"  as  they  shall 
think  most  lit  and  proper;  yet  if  the  limitations  are  adapted  only 
to  real  estates,  so  as  to  manifest  the  testator's  intention  that  land 
shall  be  ultimately  purchased,  the  money  must  be  considered  as 
land,  although  it  be  not  actually  so  invested  by  trustees:  Cowley  v. 
Hartstonge,  1  Dow,  361;  Hereford  y.  Ravenhill,  5  Beav.  51;  Cooksoyi 
V.  Reay,  5  Beav.  22;  12  C.  &  F.  120;  Johnson  v.  Arnold,  1  Ves. 
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169;  Simpson  v.  Ashworthy  6  Beav.  412;  Ralph  v.  Carrick^  5  Ch.  D. 
984;  11  Ch.  D.  873.     See  also  Sugd.  Prop.  462. 

In  Earlom  v.  Saunders,  Amb.  241,  W.  P.  devised  lands  to  trus- 
tees and  their  heirs,  to  the  use  of  his  wife  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  Widdrington  Powell  and 
William  Powell,  in  fee,  as  tenants  in  common.  And  he  directed, 
that  400Z.  should  be  raised  by  his  executrix  out  of  his  personal 
estate,  and  paid  by  her  to  his  trustees,  or  one  of  them,  who  should 
lay  out  the  same  in  a  purchase  of  land,  or  any  other  security  or  se- 
curities, as  they  should  think  proper  and  convenient;  and  he  di- 
rected that  the  lands  so  to  be  purchased,  and  the  security 
[  *  991  ]  or  *  securities  on  which  the  400Z.  should  be  so  laid  out, 
should  be  made  to  and  settled  on,  the  trustees,  their  heirs 
and  assigns,  in  trust  and  to  the  use  of  his  wife  for  life,  and  after 
her  decease  to  such  uses,  and  under  such  provisions,  conditions, 
and  limitations,  as  his  lands  before  devised  were  limited.  Lord 
Hardwicke  held,  that  conversion  was  not  at  the  election  of  the 
trustees.  "This  Court,"  said  his  Lordship,  "never  admits  trustees 
to  have  such  election,  to  change  the  right,  unless  it  is  expressly 
given  to  them.  Here  the  money  is  to  be  laid  out  in  land  or  securi- 
ties, for  such  uses  as  the  land  is  before  settled  If  it  is  laid  out  in 
securities  (which  are  personal),  all  the  limitations  might  not  take 
place;  for  if  there  was  a  son  born,  he  would  take  the  whole  money, 
as  being  tenant  in  tail,  and  the  subnequent  limitations  would  be 
defeated.  The  only  way  to  make  the  clause  consistent  is,  that  the 
money  be  laid  out  on  securities  till  lands  are  purchased,  and  the 
interest  and  dividends,  in  the  meantime,  to  go  to  such  persons  as 
would  be  entitled  to  the  land."  See  also  Edwards  v.  Countess  of 
Warivick,  2  P.  Wms.  171;  Bed\ideAticell\.  Aiuell,  13  L.  K.  Eq.  23. 

When  there  is  a  direction  that  money  should  be  laid  out  in  the 
purchase  of  land,  a  mere  temporary  provision,  that  in  the  meantime 
and  until  such  purchase  could  be  found,  the  money  is  to  be  placed 
out  on  securities,  will  not  prevent  immediate  conversion  from  taking 
place:  Edwards  v.  Countess  of  Wai-ivick,  2  P.  Wms.  171.  If  how- 
ever it  appeared  to  be  the  intention  that  in  a  particular  event,  as  for 
instance  the  death  of  a  husband  before  his  wife,  the  investment  in 
securities  was  not  to  be  of  a  merely  temporary,  but  of  a  final  char- 
acter, conversion  will  not  take  place:  Wheldale  v.  Partridge,  5  Ves. 
388,  8  Ves.  227. 

When  there  is  a  trust  to  sell  within  a  particular  time,  it  will  be 
considered  merely  as  directory,  and  conversion  will  take  place,  al- 
though no  sale  takes  place  within  the  time  mentioned.  See  Pearce 
V.  Gardner,  10  Hare,  287;  Cuff  v.  Hall,  1  Jur.  N.  S.  972;  Tily  v. 
Smith,  1  Coll.  434. 

And  conversion  will  also  take  place  immediately,  when  lands  are, 
directed  to  be  sold,  although  the  sale  is  to  take  place  as  soon  as  the 
trustees  should  see  necessary  for  the  benefit  of  the  cestui  que  tmsts. 
See  Doughty  v.  Bull,  2  P.  Wms.  320.     There  the  testator  devised 
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lands  to  trustees  in  fee  in  trust  to  apply  the  profits  until  sale  for  the 
benefit  of  all  his  four  children  and  the  survivors  and  survivor  of 
them  equally,  and  on  further  trust  that  as  soon  as  the  trustees  shall 
see  necessary  for  the  benefit  of  the  children,  they  should  sell  the 
premises  and  apply  the  money  for  their  benefit.  It  was 
held  that  the  land  was  at  *  all  events  to  be  sold  though  the  [  *  992  ] 
t-ime  was  left  to  the  trustees,  and  was  personal  estate.  See 
also  Robinson  v.  Robinson,  19  Beav.  494;  In  re  Raw,  Morris  v.  Grif- 
fiths, 26  Ch.  D.  601. 

Conversion  in  favour  of  a  particular  legatee,  to  whom  the  proceeds 
of  sale  are  bequeathed,  will  not  be  prevented  by  a  devise  of  the  prop- 
erty in  an  alternative  event,  in  terms  applicable  to  its  unconverted 
state,  inasmuch  as  the  testator  may  have  contemplated  the  possibility 
of  the  event  taking  place  before  a  sale  did  so;  moreover  it  may  have 
been  intended  that  as  to  one  legatee,  the  property  might  be  real,  and 
as  to  the  other  legatee,  to  whom  it  was  given  on  an  alternative  event, 
personalty:  Ashby  v.  Palmer,  1  Mer.  296.  See  also  Cowley  y.  Hart- 
stonge,  1  Dow,  881;   Ward  v.  Arch,  15  Sim.  389. 

l3ut  a  trust  for  conversion  will  not  be  prevented  from  being  im- 
perative in  both  alternatives,  because  it  is  less  necessary  for  distribu- 
tion in  one  event  than  the  other:  Wall  v.  Colshead,  2  De  G.  &  J. 
683,  and  see  Wilso7i  v.  Coles,  6  Jur.  N.  S.  1003;  Crabtree  v.  Bramble, 
3  Atk.  680. 

Where  conversion  is  to  take  place  at  the  request  of  certain  per- 
sons, if  the  words  of  request  are  merely  inserted  for  the  purpose  of 
enforcing  the  obligation  to  convert,  although  a  conversion  has  taken 
place  without  consent,  it  will  be  considered  to  have  been  properly 
made.  Thus,  where  the  limitations  are  only  adapted  to  real  estate, 
a  direction  to  lay  out  money  after  the  request  of  persons,  in  the  pur- 
chase of  lands,  will  be  construed  as  imperative,  althousfh  no  request 
may  have  been  made,  and  there  is  a  declaration,  that  until  the  pur- 
chase should  be  made,  the  money  should  be  placed  out  on  securities, 
and  a  disposition  of  the  dividends  and  interest  in  the  meantime,  to 
the  same  persons  to  whom  the  rents  and  profits  of  the  estates  to  be 
purchased  would  go.  In  fact,  as  observed  by  Sir  W.  Grant,  M.  R., 
in  reference  to  the  force  of  the  words  "after  request:"  "Nothing  is 
more  common  than  to  direct  money  to  be  laid  out  upon  request. 
The  object  of  that  is,  only  to  insure  that  the  act  shall  be  done  when 
the  request  is  made — not  to  prevent  it  until  request:"  see  Thornton 
V.  Hawley,  10  Ves.  129.  See  also  the  judgment  of  Hutchings,  Lord 
Commissioner,  in  Symons  v.  Rutter,  2  Vern.  227,  approved  of  by 
Lord  Thurlow,  in  Pulteney  v.  Darlington,  1  Bro.  C.  C.  238;  Lech- 
mere  V.  The  Earl  of  Carlisle,  3  P.  Wms.  219;  CostelloY.  O'Rorke,  3 
I.  R.  Eq.  172;  Wrightson  v.  Macaulay,  4  Hare,  487;  Batteste  v. 
Maunsell,  10  I.  R.  Eq.  97,  314;  sed  vide  Stead  v.  Newdigate,  2  Mer. 
530. 

So  where  real  property  was  vested  in  trustees  upon  trust 
at  the  request  of  A.  and  B.  *  and  the  survivor,  and  after  [  *  993  ] 
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their  deaths  at  discretion,  to  sell  and  hold  the  proceeds  upon  trust 
for  A.  and  B.  successively  for  life,  and  then  for  the  children  equally. 
It  was  held  after  the  deaths  of  A.  and  B.  when  there  were  three 
adult  children  living,  that  the  trust  for  sale  was  not  spent,  the 
children  not  having  elected  to  require  a  conveyance  of  the  land, 
and  that  it  could  be  exercised  by  the  trustees  without  the  concur- 
rence of  the  beneficiaries.  Jn  re  Tiveedie  and  Miles,  27  Ch.  D.  315, 
and  see  Biggs  v.  Peacock,  22  Ch.  D.  284;  Peters  v.  Lewes  and  East 
Grinstead  Railway  Company,  18  Ch.  D.  429. 

Where,  however,  words,  requiring  the  request  or  consent  of 
parties  to  a  sale  are  inserted  for  the  purpose  of  giving  a  discretion 
to  tliem,  if  the  sale  takes  place  without  their  request  or  consent,  the 
proceeds  of  the  sale  will  still  be  considered  as  land.  [The  doctrine 
of  conversion  is  applied  to  all  those  cases  in  wliich  a  general  inten- 
tion of  the  testator  is  sufficiently  manifested  to  give  the  donee  the 
property  in  a  condition  different  from  that  in  which  it  exists  at  the 
time  when  it  goes  into  effect:  Bogert  v.  Hertell,  4  Hill,  4V>2;  Cow- 
ley V.  Hartonge,  1  Dow,  361;  Phelps  v.  Pond,  23  N.  Y.  69;  Taze- 
well V.  Smith,  1  Randolph,  313.]  Thus  in  Davies  v.  Goodheiv,  6 
Sim.  585,  the  sale  was  to  be  "  with  the  joint  consent  and  approba- 
tion of  the  husband  and  wife,  and  not  tcithout;'^  conversion,  there- 
fore, in  that  case,  was  held  to  be  not  imperative,  but  at  the  option 
of  the  husband  and  wife.  See  also  In  re  Taylor'' s  Settlement,  9 
Hare,  596;  Huskisson  v.  Lefevre,  26  Beav.  157;  Sykes  v.  Sheard^  33 
Beav.  114. 

A  person,  however,  whose  consent  or  approbation  to  a  sale  is  re- 
quired, will  not  be  allowed  to  delay  it  to  another  person's  preju- 
dice and  to  his  own  advantage.  Lord  v.  Wightivick,  4  De  G.  Mac. 
&  G.  803;  6  Ho.  Lo.  Ca.  217;  nom.  Wighttvick  v.  Lord. 

Where  there  was  a  mere  discretionary  power  to  convert  real  prop- 
erty into  personalty,  and  to  distribute  it  amongst  a  class,  and  the 
trustees  died  after  having  made  only  a  partial  conversion,  the  dis- 
cretionary power  having  been  extinguished  by  their  deaths,  it  was 
held,  that  the  class,  or  their  representatives,  must  take  the  respective 
estates  as  they  found  them:  Walter  \.  Maiinde,  19  Ves.  424;  Bich 
V.  Whitfield,  2  L.  R.  Eq.  583.  And  see  Shipperdson  v.  Tower,  1  Y. 
&  C.  C.  C.  441;  Polley  v.  Seymour,  2  Y.  &  C.  708;  Cowley  v.  Hart- 
stonge,  1  Dow,  378;  Bourne  v.  Bourne,  2  Hare,  35;  Edwards  v. 
Tuck,  23  Beav.  268;  Lucas  v.  Brandreth,  28  Beav.  273;  Yates  v. 
Yates,  28  Beav.  637;  Re  Beaumonfs  Trusts,  32  Beav.  191;  Re  Ih- 
hitson's  Estate,  7  L.  R.  Eq.  226;  Miller  v.  Miller,  13  L.  R.  Eq.  263; 
Atwell  V.   Ativell,  13  L.  R.  Eq.  23. 

The  result  will  be  different  where  the  power  is  imperative,  and  in 
the  nature  of  a  trust.  [The  imperative  character  may  be  impressed 
upon  the  trust  either  by  the  use  of  direct  words  of  command  or  by 
a  disposition  of  the  property  on  such  limitations  as  necessitates  a 
change:  Bispham's  Eq.  Sec.  311.]  Thus,  in  Grieveson  v.  Kirsopp, 
2  Keen,  653,  where  a  testator  gave  to  his  widow,  "  for  the  benefit 
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and  advantage  of  his  children,"  power  of  selling  his  W.  estate,  and 
by  a  codicil  he  expressed  himself  in  effect  thus:  "I  do  em- 
power my  wife  to  sell  all  my  estates  whatsoever.  *  and  the  [  *  994  ] 
money  arising  from  such  sale,  together  with  my  personal 
estate,  she  my  said  wife  shall  and  may  divide  and  proportion  among 
my  said  children,  as  she  shall  think  fit  and  proper,  or  as  she  shall 
direct  by  will."  The  widow  died  without  having  sold  or  appointed 
the  estate.  It  was  held,  by  Lord  Langdale,  M.  B.,  that  the  power 
was  in  the  nature  of  a  trust  for  the  children,  and  that,  subject  to 
such  appointment  as  the  widow  might  have  made,  the  children  were 
entitled  in  equal  shares;  and  that  the  direction  to  sell,  expressed  as 
it  was,  operated  as  a  conversion  of  the  real  estate,  and  that  the 
children  were  entitled  to  take  the  money  to  arise  from  the  sale  as 
personalty.  See  also  Burrell  v.  Baskerfield,  11  Beav.  525;  Nickis- 
son  V.  Cockhill,S'De  G.  J.  &  S.  622;  lie  Cooke's  Contract,  4  Ch.  D. 
454;  -Ralph  v.  Carrick,  5  Ch.  D.  984:  11  Ch.  D.  873. 

A  conversion  of  the  land  into  money  may  be  implied  without  any 
express  words  directing  a  sale.  (See  Moiver  v.  Orr,  1  Hare,  475.) 
But  in  order  to  effect  such  conversion  the  intention  must  be  clear. 
Cornick  v.  Pearce,  lb.  477;  see  also  Ch^eenivay  \.  Greenway,  1  Giff. 
131:  2  D.  &  G.,  F.  &  J.  128;  Affleck  v.  James,  17  Sim.  121;  Mur- 
ton  V.  Markby,  18  Beav.  196;  'Lucas  v.  Brandreth,  28  Beav.  273; 
Tait  V.  Lathbury,  1  L.  R.  Eq.  174.  ["  But  a  mere  declaration  that 
the  property  shall  be  considered  as  converted  is  immaterial,  for  it 
is  not  the  declaration  but  the  duty  to  convert  which  creates  the 
equitable  charge:  Adams  on  Equity,  Sec.  136.] 

A  double  conversion  may  be  directed  leaving  the  notional  character 
of  the  land  unchanged.  Thus,  when  land  is  directed  to  be  sold  and 
this  proceeds  invested  in  the  purchase  of  land,  it  will  be  regarded 
as  real  estate  though  no  sale  has  actually  taken  place.  Sperling 
V.  Toll,  1  Ves.  70;  Pearson  v.  Lane,  17  Ves.  101. 

And  if  part  of  such  land  be  sold,  and  the  money  not  yet  re-in- 
vested, the  money  w^U  not  pass  under  a  devise  of  all  the  testator's 
interest  in  the  land,  if  there  is  any  part  of  the  land  unsold  which 
would  answer  the  description.  Re  Pedder^s  Settlement,  5  De  G. 
Mac.  &  G.  890. 

Under  the  General  Stamp  Act  (55  Geo.  3,  c.  184,  Sched.  part  3), 
"  money  to  arise  from  the  sale,  mortgage,  or  other  disposition,  of 
any  real  or  heritable  estate  directed  to  be  sold,  mortgaged,  or  other- 
wise disposed  of,"  is  liable  to  the  payment  of  legacy  duty.  The 
question  often,  then,  arises,  whether  the  direction  for  conversion  is 
absolute  and  imperative,  or  merely  optional;  for  in  the  former  case, 
the  real  estate  is  liable  to  the  payment  of  legacy  duty,  even  though 
it  be  not  sold,  in  consequence  of  the  person  absolutely  entitled, 
electing  to  take  it,  instead  of  the  proceeds  to  arise  from  a  sale 
(Attorney -General  v.  Holford,  1  Price,  426;  Advocate  General  v. 
Ramsay's  Trustee^,  2  Cr.  M.  &  R.  224,  n.;  Williamson  v.  The 
Advocate- General,  10  C.    &  F.  1);  while  in  the  latter  case,  if  the 
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[  *  995  ]  trustees,  in  the  exercise  of  their  *  discretion,  leave  the 
land  unsold,  the  legacy  duty  will  not  attach :  even  although 
there  be  a  declaration  in  the  will  that  the  land  is  to  be  considered 
personalty.  But  it  has  been  held,  that  it  will  do  so  if  the  trustees, 
in  the  exercise  of  such  discretion,  sell:  Attorney -Generals.  Mangles, 
5  M.  &  W.  120;  and  see  Attorney -General  v.  Simcox,  1  Exch.  Rep.« 
749.  However,  notwithstanding  those  cases,  it  seems  doubtful 
whether  the  liability  to  the  duty  should  depend  upon  any  act  of 
the  trustees:  In  re  Evans^  2  Or.  M.  &  R.  20t5;  and  see  cases  cited, 
10  C.  &  F.  14;  The  Advocate- General  v.  Smith,  and  1  Macq.  H.  L. 
Cas.  76.  Now  see  the  16  &  17  Vict.  c.  51  (The  Succession  Duty 
Act),  s.  29. 

Although  there  is  a  power  to  sell,  and  a  sale  takes  plnce,  if  it  is 
effected,  not  under  the  power,  but  under  the  jurisdiction  of  the 
Court  of  Chancery,  legacy  duty  will  not  be  payable.  Thus  when  a 
will-  empowered  trustees,  with  the  consent  of  A.,  to  sell  real  estate,  and 
to  invest  a  sufficient  sum  to  answer  to  annuities;  the  rents  being 
deficient  to  pay  the  annuities,  the  Court  ordered  a  sale,  and  out  of 
the  produce,  20,000Z.  consols  were  purchased  to  provide  for  the  an- 
nuities. Legacy  duty  being  claimed,  on  the  corpus  of  the  consols, 
it  was  held  by  Sir  J.  Romilly,  M.  K,  that  the  validity  of  the  claim 
depended  on  the  determination  of  the  question,  whether  the  sale 
had  taken  place  under  the  general  jurisdiction  of  the  Court,  or  un- 
der the  power  in  the  will,  and  his  Honor  being  of  opinion  that  it 
took  place  under  the  jurisdiction  of  the  Court,  that  no  legacy  duty 
was  payable:  Hobson  v.  Neale,  17  Beav.  11^\  Harding  v.  Harding,  2 
GifP.  597. 

And  where  powers  of  sale  are  given  to  trustees  for  variation  of 
securities  {Mules  y.  Jennings,  S  Exch.  830)  for  raising  moneys  for 
payment  of  debts,  legacies,  or  other  prior  charges:  Advocate -General 
V.  Smith  (1  Macq.  Ho.  Lo.  S.  Ca.  760)  for  investment  of  the  pro- 
ceeds "in  the  purchase  or  on  mortgao^e"  of  other  lands  (Mules  v. 
Jennings,  8  Exch.  830),  and  h  fortiori,  where  they  are  simply  di- 
rected to  invest  the  proceeds  in  the  purchase  of  real  estate 
{Heal  V.  Knight,  8  Exch.  839,  n.),  the  legacy  duty  will  not  attach, 
although  a  sale  may  have  taken  place,  and  the  person  beneficially 
entitled  has  elected  to  take  the  money  in  preference  to  its  being  in- 
vested in  the  purchase  of  land.  "The  Crown,"  observed  Alderson, 
B.,  "has  no  claim  except  where  the  money  is  handed  over  to  a  party 
by  force  of  the  ivill  of  the  testator,  not  where  the  money  is  handed 
over  under  am  arrangement  in  which  the  will  of  the  devisee  and  the 
testator  oo-operate."     Mules  v.  Jennings,  8  Exch.  838. 

It  was  laid  down  by  a  writer  having  great  experience  on  the  sub- 
ject, that  it  was  clear  that  the  proceeds  of  real  estate  which 
[  *  996  J  a  *  testator  by  his  will  directs  to  be  sold  and  distributed 
as  personalty  will  not  be  liable  to  probate   duty  upon  tbe 
death  of  the  testator  although  made  expressly  liable  to  legacy  duty. 
Hanson  on  Prob.  Leg.  and  Succ.  Duty  Acts,  p.  147,  3rd  ed. 
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And  the  result  was  also  held  to  be  the  same  where  the  direction 
to  sell  is  contained,  not  in  a  will,  but  in  a  previous  deed,  if  the  di- 
rection is  capable  of  being  revoked  or  varied,  and  is  not  in  fact  car- 
ried into  execution  until  after  the  owner's  death.  Thus,  in  Matson 
V.  Su'ift,  8  Beav.  368,  J.  Swift  conveyed  fee  simple  estates  to  trus- 
tees upon  trust  by  mortgage,  sale,  lease,  or  other  disposition  of  the 
estates  to  pay  certain  debts,  and  the  residue  to  himself,  his  execu- 
tors, administrators,  and  assigns,  and  that  without  any  claim  or 
equity  thereon,  by  or  in  favour  of  his  heir  or  real  representatives,  not- 
withstanding the  estates,  or  any  part  thereof,  might  remain  uncon- 
verted at  the  time  of  his  death.  J.  Swift  died  leaving  a  will.  The 
estate  was  sold  after  his  death.  It  was  held  by  Lord  Langdale,  M. 
K.,  that  no  part  of  the  produce  was  liable  to  probate  duty.  "In  the 
present  case,"  said  his  Lordship,  "an  actual  conversion  was  re- 
quired, and  has,  accordingly,  been  made  since  the  testator's  death, 
and  I  am  of  opinion  that  the  Crown  is  not  entitled  to  any  benefit 
from  the  conversion  so  made,  and  that  the  interest  of  the  deceased 
in  the  property  was  not  subject  to  the  probate  duty,  because,  in  fact, 
the  interest  of  the  deceased  existed  in  the  form  of  an  equitable  in- 
terest in  land  of  inheritance  and  not  in  the  form  of  personal  estate. 
in  which  form  alone  the  administration  of  it  could  be  granted  by  the 
probate. 

A.nd  it  has  been  held  that  the  proceeds  of  real  property  sold  un- 
der the  Settled  Estates  Acts  and  not  yet  actually  converted  into 
realty,  have  not  become  personal  property  in  respect  of  which  ad- 
ministration can  be  granted:  In  re  The  Goods  of  Mary  Finances 
Lloyd,  deceased,  9  P.  D.  05. 

It  has,  however,  been  decided  that  land  directed  by  a  testator  to 
be  ^solutely  converted  into  money  results  to  the  heir-at-law  in  con- 
sequence of  a  failure  of  some  of  the  trusts  as  personalty  although 
there  may  have  been  no  actual  conversion,  it  will  as  personalty  be 
liable  to  probate  and  legacy  duty  upon  the  death  of  the  heir-at-law. 
The  Attorney -General  V.  Lomas,  9  L.  R.  Exch.  29. 

And  where  a  testator  enters  into  a  binding  contract  to  sell  land, 
and  dies  without  receiving  all  the  purchase  money,  such  part  of  it 
as  is  received  by  his  executors  is  liable  to  probate  duty,  because  it 
was  received  by  them  as  part  of  the  testator's  personal  estate.  The 
Attorney ■  General  Y.  Brunning,  8  Ho.  Lo.  Ca.  243,  reversing  the  de- 
cision of  the  Court  of  Exchequer,  reported  4  Hurls.  &  N.  94. 

*  And  where  a  testator  by  will  disposes  of  freehold  pro-  [  *  997  ] 
perty  absolutely  converted  into  personalty  by  h.  former 
settlement,  it  is  clear  that  it  will  be  considered  as  personalty,  and 
be  liable  to  probate  and  legacy  duty,  and  that  the  will  disposing 
thereof  will  be  entitled  to  probate :  In  the  Goods  of  Gunn,  deceased^ 
9  P.  D.  242,  and  see  Brourigg  v.  Pike,  7  P.  D.  6L 

And  it  seems  the  result  would  be  the  same  where  the  conversion 
arises  from  the  directions  in  the  will  alone:  The  Attorney -General 
V.  Lomas,  9  L.  R.  Exch.  29. 
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It  seems  that  Lord  Penzance^  in  In  the  goods  of  Jane  Barden,  1 
L.  R.  P.  &  M.  325,  altogether  refused  to  recognise  the  doctrine  of 
equitable  conversion  in  his  Court.  With  reference  to  this  case  Sir 
J.  Hannen  (President)  observed,  "It  seems  to  me  that  a  very  great 
change  has  been  worked. now  by  the  fusion  of  all  the  Courts  into 
one.  There  is  no  difference  between  the  law  to  be  administered  in 
this  division  and  elsewhere,  but  eac)i  Coart  is  to  ascertain  what  the 
law  is,  whether  legal  or  equitable,  and  I  think  therefore,  it  is  open 
to  me  to  establish  a  different  basis  to  that  which  existed  in  the  Pro- 
bate Court.  I  am  of  opinion  that  where  freehold  property  has  had 
impressed  upon  it  a  changed  character  by  reason  of  the  doctrine  of 
equitable  conversion  it  is  to  be  treated  as  personalty,  and  probate 
duty  is  payable,  and  it  therefore  follows  that  probate  must  be 
granted:"  In  the  Goods  of  Gunn,  9  P.  D.  244 

Legacy  and  probate  duty,  moreover,  as  has  been  before  shown, 
are,  it  seems,  now  payable  on  real  estate  notionally  converted  into 
personalty  in  equity,  in  consequence  of  its  having  been  purchased 
with  partnership  capital,  and  used  for  partnership  purposes  in  trade. 
See  Forbes  v.  Steven,  10  L.  R.  Eq.  178;  Attorney  -  General  v.  Hub- 
buck,  10  Q.  B.  D.  488;  13  Q.  B.  D.  275,  oveiTuling  what  was  sup- 
posed to  be  decided  in  distance  v.  Bradshaic,  4  Hare,  315,  and  ob- 
servations ante,  p.  233. 

The  question  as  to  whether  land  is  converted  so  as  to  be  liable  to 
legacy  duty  is  not  now  of  so  much  importance  as  it  was  formerly, 
as  real  estate  is  now  liable  to  succession  duty:  IG  <t  17  Vict.  c.  51. 

Of  the  2^6^^iod  from  which  conversion  xvill  be  considered  to  com- 
merice.  ]^- Where  absolute  conversion  is  directed  to  be  made  by  deed, 
if  no  time  for  it  to  be  pointed  out,  it  will  take  place  from  the  de- 
livery of  the  deed  {Griffiths  v.  Ricketts,  7  Hare,  299;  Clarke  v. 
Frankling,  4  K.  &  J.  257). 

In  the  case  of  a  xvill  it  will  take  place  from  the  death  of  testator 
(Beanclerk  \.  Mead,  2  Atk.  167;  see  Ward  v.  Arch,  15  Sim.  389, 
Hutchin  v.  Mannington,  1  Ves.  jun.  330),  even  although  there  may 
be  a  direction  that  a  sale  should  take  place  "whenever  it 
[  *  998  ]  should  appear  advantageous"  (Robinson  v.  Robinson,  *  19 
Beav,  495);  unless  it  be  directed  to  take  place  at  another 
time,  as  for  instance  upon  the  death  of  a  person  entitled  for  life  in- 
dependently of  the  will:  Fitzgerald  v.  Jervoise,  5  Madd.  25. 

Until  conversion  actually  takes  place,  the  person  to  whom  the 
interest  of  the  proceeds  of  the  estate  directed  to  be  sold  is  given, 
will  be  entitled,  in  lieu  thereof,  to  the  rents  of  the  estate.  Thus,  if 
an  estate  be  devised  to  trustees  upon  trust  for  sale  after  the  tes- 
tator's death,  or  after  the  death  of  A.,  and  to  pay  the  interest  of  the 
proceeds  to  B.,  for  life;  B.  will  be  entitled  to  the  rents  and  profits 
of  this  estate  in  the  first  instance  from  the  death  of  the  testa4:or;  in 
the  second  from  the  death  of  A.,  until  the  sale  of  the  estate  takes 
place:  Pearson  v.  Lane,  17  Ves.  101;  Casamajor  v.  Strode,  19  Ves. 
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330  n. ;  Fitzgerald  v.  Jervoise,  5  Madd.  25,  where  tlie  marginal  note 
is  inaccurate;  Miller  v.  Miller,  13  L.  R.  Eq.  263. 

When  lands  are  directed  to  be  sold  and  the  proceeds  to  be  invest- 
ed in  the  purchase  of  other  lands  to  be  settled  to  the  use  of  a  person 
for  life  without  impeachment  of  waste,  although  there  is  a  direction 
that  the  rents  and  profits  of  the  lands  till  sold,  are  to  be  to  the  use  of 
the  same  persons  who  would  be  entitled  to  the  lands  to  be  purchased, 
the  tenant  for  life  cannot  cut  timber  on  the  estate  to  be  sold  be- 
cause if  he  were  allowed  to  do  so  on  that  estate  as  well  as  on  that 
to  be  bou2"ht,  he  would  have  double  waste:  Plymouth  v.  Archer,  1 
Bro.  C.  a  159:  Barges  v.  Lamb,  IG  Ves.  180. 

The  conversion  may  be  made  by  the  owner  to  depend  upon  the 
option  of  third  parties;  as,  for  instance,  trustees. 

And  where  a  mortgage  of  freehold  estate  contains  a  power  of  sale, 
with  a  direction  that  the  surplus  moneys  to  arise  from  the  sale  shall 
bo  paid  to  the  mortgagor,  his  heirs,  executors,  administrators,  or 
assigns,  if  the  estate  be  sold  in  the  lifetime  of  the  mortgagor,  then 
the  surplus  moneys  will  be  the  personal  estate  of  the  mortgagor  ; 
but  if  the  estate  be  unsold  at  the  death  of  the  mortgagor,  the  equity 
of  redemption  devolves  upon  his  heir  or  devisee;  if  a  sale  subse- 
quently takes  place,  the  heir  or  devisee,  as  the  case  may  be,  will  be 
entitled  to  the  surplus  produce.  See  Bourne  v.  Bourne,  2  Hare,  35. 
There  real  estate  was  conveyed  to  a  trustee,  on  trust  to  permit  a 
mortgagor  to  receive  the  rents  and  profits,  and  upon  payment  of  the 
principal  and  interest  of  the  mortgage  debt  as  therein  mentioned, 
to  reconvey  the  estate  to  the  mortgagor,  his  heirs  and  assigns  ;  but 
if  default  should  be  made  in  such  payment,  then  that  the  trustee 
should  enter  into  possessioii  of  the  premises,  and  at  his  discretion 
sell  the  same,  and  pay  over  the  residue  or  surplus  (after 
payment  *  of  the  debt,  interest,  and  costs)  to  the  mort-  ["^^999] 
gagor,  his  heirs,  executors,  administrators  or  assigns.  There 
was  default  in  payment,  but  no  sale  of  the  estate  took  place  until 
after  the  death  of  the  mortgagor,  who  devised  it  to  the  plaintiffs  for 
life,  with  remainder  over  in  tail.  Sir  James  Wigram,  V.-C,  held, 
that  there  was  no  conversion,  but  that  the  surplus  proceeds  passed 
by  the  devise  as  real  estate.  "If,"  said  his  Honor,  "the  trustee  had 
taken  the  property  with  absolute  directions  to  sell  and  convert  it, 
the  circumstance,  that  the  directions  had  not  been  carried  into 
effect  at  the  death  of  the  testator,  might  have  been  immaterial,  and 
it  might  have  been  treated  as  personalty.  But  in  this  case,  there 
was  no  absolute  or  compulsory  direction  for  the  sale  or  conversion 
of  the  estate;  it  is  merely  an  authority,  in  a  certain  event,  to  enter 
into  possession  of  this  estate,  and  at  the  discretion  of  the  trustee  to 
sell  it,  for  the  purpose  of  recovering  payment  of  the  debt  for  the 
mortgagee.  The  direction  to  reconvey  the  estate,  in  case  of  pay- 
ment of  the  mortgage-money,  is  inconsistent  with  the  notion  that 
there  was  any  intention  that  the  property  should  be  absolutely  con- 
verted by  the  effect  of  the  conveyance.     The  event  upon  the  happen- 
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iDg  of  which  the  trustee  might  at  his  discretion  have  sold  the  estate 
— namely,  the  default  in  payment  of  the  mortgage -money — took 
place  in  the  lifetime  of  the  testator;  but  the  discretion  to  sell  had 
not  been  exercised  at  the  time  of  his  death.  The  consequence  is, 
that  the  estate  passed  to  his  devisees  as  realty,  subject  to  the  mort- 
gage, and  the  trustee  must  therefore  account  to  the  devisees  for  the 
surplus  proceeds  of  the  sale."  See  also  TVright  v.  Bose,  2  S.  &  S. 
323;  Clarke  v.  Franklin,  4  K.  «&  J.  260;  Be  Coopers  Trusts,  4  De 
G.  Mac.  &  G.  768. 

Where,  however,  the  sale  of  the  mortgaged  estate  takes  place; 
(although  after  the  death  of  the  mortgagor )  under  a  trust  for  sale, 
on  default,  and  the  trusts  of  the  purchase-money  after  payment  of 
principal,  interest,  and  costs,  are  declared  in  favour  of  the  mort- 
gagor, his  executors,  administrators  or  assigns,  the  personal  repre- 
sentatives of  the  mortgagor  will  be  entitled  to  the  surplus.  See/n 
re  Underwood,  3  K.  &  J.  745. 

And  the  result  will  be  the  same  where  the  ultimate  trust  of  the 
surplus  is  in  favour  of  the  mortgagor  ^"  his  heirs,  executors,  admin- 
istrators or  assigns:"     Jones  v.  Davies,  8  Ch.  D.  205. 

So,  likewise,  conversion  may  be  made  to  depend  upon  the 
option  to  purchase  at  a  future  time,  which  when  exercised  after 
the  death  of  the  owner  of  the  6stat6,  will,  at  any  rate  as  between 
his  real  and  personal  representatives,  have  a  retrospective  op- 
eration, to  the  time  when  the  agreement  giving  the  op- 
[*1000]  tion  was  entered  *into.  Thus  in  Lawes  y.  Bennett,  1 
Cox,  167,  Witterwronge,  in  1758,  demised  a  farm  to 
Douglas,  his  executors,  administrators  and  assigns,  for  seven 
years,  and  there  was  an  agreement'  endorsed  upon  the  lease, 
that  if  Douglas  should,  before  the  29th  of  September,  1765, 
give  notice  in  writing  of  his  wish  to  purchase  the  inheritance 
of  the  premises  for  3000Z.,  Witterwronge  agreed  to  sell  and  to 
execute  to  him  a  proper  conveyance  thereof.  Witterwronge  died 
in  1763,  having  by  his  will  devised  all  his  real  estates  to  the 
defendant  Bennett,  and  all  his  personal  estate  to  the  defendant 
Bennett,,  and  to  the  plaintiff  Mary,  the  sister  of  the  defendant 
Bennett,  equally  as  tenants  in  common.  In  1762,  Douglas  assigned 
the  lease,  and  the  benefit  of  the  agreement  to  Waller,  and  on  the 
2nd  of  February,  1765,  AValler  called  upon  Bennett  to  perform  the 
contract  entered  into  by  W^itterwronge,  for  the  sale  of  the  premises 
for  3000 Z.,  and  he  accordingly  executed  a  conveyance  to  Waller  in 
fee.  Bennett  having  died,  a  bill  was  filed  by  Lawes,  the  husband 
of  Bennett's  sister,  against  the  personal  representative  of  Bennett, 
claiming  a  moiety  of  the  3000Z.  and  interest,  and  Sir  Lloyd  Kenyon, 
M.  R.,  decreed  accordingly.  "It  is  very  clear,"  observed  his  Honor, 
"that  if  a  man  seised  of  a  real  estate  contract  to  sell  it,  and  die  be- 
fore the  contract  is  carried  into  execution,  it  is  personal  property  of 
him.  Then  the  only  possible  difficulty  in  this  case  is,  that  it  is  left 
to  the  election  of  Douglas  whether  it  shall  be  real  or  personal.  It 
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seems  to  me  to  make  no  distinction  at  all.  Suppose  a  man  should 
bargain  for  the  sale  of  timber,  provided  the  buyer  should  give 
proper  security  for  the  payment  of  the  money.  This  when  cut 
down  would  be  part  of  the  personal  estate,  although  it  depends 
upon  the  buyer  whether  he  gives  security  or  not;  when  the  party 
who  has  the  power  of  making  the  election  has  elected,  the  whole  is 
to  be  referred  back  to  the  original  agreement,  and  the  only  differ- 
ence is,  that  the  real  estate  is  converted  into  personal  at  a  future 
period.  ...  I  must,  therefore,  declare  this  3000Z.  to  be  part  of  the 
personal  estate  of  the  testator,  and  that  the  plaintiffs  are  entitled  to 
one  moiety  thereof." 

And  where  a  lessee  has  the  option  to  purchase  for  a  fixed  sum, 
the  termination  of  the  lease  by  the  happening  of  a  certain  event 
will  not  prevent  the  exercise  of  the  option:  Edwards  v.  West^  7 
Ch.  D.  858,  860. 

It  seems,  however,  that  the  doctrine  laid  down  in  Lawes  v.  Ben- 
nett (1  Cox,  167)  will  not  be  extended,  and  that  where  an  option  is 
given  to  a  lessee  to  purchase,  conversion  as  between  vendor  and"pur- 
chaser  will  only  take  place  from  the  time  when  the  op- 
tion has  been  exercised.  *  See  Edwards  v.  West,  7  Ch.  [  *  1001  ] 
D.  858.  There,  under  the  terms  of  a  lease  the  landlord 
covenanted  to  insure  for  14,000Z.,  and  the  tenant  had  the  option  at 
a  fixed  time  to  purchase  for  15,200Z.  There  was  no  stipulation 
whatever  (except  in  a  contingency  which  did  not  happen),  with  re- 
gard to  the  insurance  moneys.  Before  the  time  for  exercising  the 
option,  the  buildings  demised  were  burnt,  and  the  landlord  received 
from  the  insurance  offices  nearly  12,000Z.  for  the  damage  done. 
The  tenant  then  exercised  his  option  to  purchase,  and  claimed  the 
insurance  money  as  part  of  his  purchase,  on  the  ground  that  the 
option  to  purchase  when  exercised  related  back  to  the  time  of  the 
contract  giving  the  option,  since  which  it  was  argued  the  property 
had  been  partially  converted  into  personalty  by  the  tire  and  the 
receipt  of  the  insurance  money,  and  that  the  purchaser  was  entitled 
to  it  in  that  shape.  It  was  held,  however,  by  Fry,  J.,  that  the  pur- 
chaser had  no  claim  to  the  insurance  money.  His  Lordship  being 
of  opinion  that  conversion  according  to  general  principles  cannot 
relate  back  to  an  earlier  date  than  that  of  the  contract  constituted 
by  the  exercise  of  the  option,  that  although  he  should  follow  Laiues 
V.  Bennett  (1  Cox,  167)  in  a  case  between  real  and  personal  repre- 
sentatives of  the  person  who  granted  the  option,  nevertheless,  as 
that  case,  according  to  the  language  of  Lord  Eldon  in  Townley  v. 
Bedwell  (14  Ves.  591),  and  of  Kindersley,  V.-C,  in  Collingwood  v. 
Row  (3  Jur.  N.  S.  785  >,  was  not  consistent  with  the  general  princi- 
ples applicable  to  cases  of  conversion,  he  did  not  think  that  he  was 
at  liberty  to  extend  the  doctrine  laid  down  in  Lawes  y.  Bennett,  so 
as  to  imply  that  there  was  a  conversion  from  the  date  of  the  con- 
tract giving  the  option  as  between  vendor  and  purchaser.  "In  the 
events  which  have  happened,"  added  his  Lordship,  "the  parties  have 
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maintained  absolute  silence  as  to  what  was  to  be  done  with  the  money. 
It  is  said  that  I  am  therefore  to  infer  that  there  was  a  contract  that 
the  money  should  be  held  for  the  benefit  of  the  possible  purchaser. 
I  do  not  think  that  I  can  draw  any  inference  from  that  silence,  and 
I  think  that  when  wo  look  at  the  nature  of  the  option  we  sec  that 
there  is  no  hardship  whatever  in  not  drawing  such  an  iDfereoce. 
In  the  events  which  have  happened,  the  purchaser  has  this  ques- 
tion to  ask  himself:  Is  it  worth  my  while  to  buy  the  premises,  or 
is  it  not  worth  my  while?  If  it  is  worth  his  while  to  buy  them  at 
the  price  fixed  upon,  he  buys  them;  if  it  is  not  wor£h  his  while, he 
leaves  them." 

In  Reynard  v.  Arnold,  10  L.  R.  Ch.  App.  380,  under  the  terms  of 
a  lease  the  tenant  was  bound  to  insure  against  fire,  and  it  was  agreed 
that  all  moneys  recovered  under  the  insurance  should  be 
[  *1002  ]  *  applied  in  reinstatiog  the  premises,  also  that  the  tenant 
should  have  an  option  of  purchasing  the  property.  He 
insured  in  a  sufficient  sum.  The  premises  were  damaged  by  fire, 
and  it  then  appeared  that  the  landlord  had  a  policy  on  Iho  premises 
in  another  office,  of  which  the  tenant  had  no  notice.  The  two  offices 
apportioned  the  amount  of  loss  between  the  two  policies,  and  the 
landlord  received  what  was  thus  payable  under  the  policy  affected 
by  him.  The  tenant  shortly  after  the  fire  gave  notice  to  exercise 
his  option  of  purchase,  and  proposed  that  the  insurance  moneys 
under  both  policies  should  go  in  part  payment  of  the  purchase-money. 
The  landlord  claimed  to  retain  for  his  own  benefit  the  money  re- 
ceived under  the  policy  affected  by  him,  and  insisted  on  the  money 
under  the  other  policy  being  applied  in  reinstating  the  premises, 
and  on  the  tenant  declining  to  do  this  brought  ejectment  against 
him.  It  was  held  by  the  Lords  Justices,  affirming  the  decision  of 
Malins,  V.-C,  that  the  landlord  was  not  entitled  to  retain  for  his 
own  benefit  the  moneys  received  under  the  policy  effected  by  him, 
nor  to  insist  on  the  moneys  being  applied  in  reinstating  the  property, 
after  the  tenant  had  exercised  his  option  of  purchase. 

With  regard  to  this  case  it  is  obvious  that  the  money  which  the 
lessor  had  received  from  the  insurance  office  was  the  measure  of  the 
injury  which  he  had  done  to  the  lessee  by  diminishing  his  rights  to 
receive  under  his  policy.  See  observations  of  Fry,  J.,  in  Edivards 
v.  West,  7  Ch.  D.  864. 

Until,  however,  in  such  a  case  the  option  to  purchase  is  exercised, 
the  rents  and  profits  will  go  to  the  persons  who  were  entitled  to  the 
property  up  to  that  time,  as  real  estate.  Thus  in  Townley  v.  Bed- 
well,  14  Ves.  591,  the  testator  in  the  cause  granted  a  lease  to  Town- 
ley  for  thirty-three  years,  with  a  proviso  that  "if  Townley,  his  exe- 
cutors, administrators,  or  assigns  should  be  desirous  to  purchase 
the  premises  within  six  years,  he,  his  executors,  administrators,  or 
assigns,  should  pay  to  the  testator,  his  heirs  or  assigns,  600/.  for 
the  purchase,  upon  having  a  good  title  made  to  him,  Townley,  his 
executors,  administrators,  or  assigns."  The  testator  died  without 
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having  devised  the  premises;  and  before  the  expiration  of  the  lease, 
Townley  declared  his  option  to  purchase  according  to  the  proviso. 
It  was  held  by  Lord  Eldon,  C.  (though  evidently  v^ith  some  reluc- 
tance), upon  the  authority  of  Lawes  v.  Bennett,  that  from  the  time 
of  the  option,  Townley  was  entitled  to  the  premises,  and  that  he 
should  pay  interest  upon  the  purchase- money,  which  money  and  in- 
terest ho  held  to  bo  personal  estate  of  the  testator,  and  which  ought 
to  go  to  his  next  of  kin,  but  that  the  rents  of  the  premises, 
until  the  '•'•  option,  belonged  to  the  heir.  So  in  Ex  j^arte  [  *  1003  ] 
Hardy,  30  Beav.  206,  a  testator  gave  to  his  children  in 
succession  the  option  of  purchasing  his  real  estate,  and  in  the 
meanwhile  the  rents  were  to  be  equally  divided  between  them. 
Before  an  option  had  been  exercised,  and  while  some  of  the  children 
were  still  infants,  a  corporation  purchased  part  of  the  property  for 
public  improvements  under  compulsory  parliamentary  powers.  It 
was  held  by  Sir  John  Romilly,  M.  R.,  that  the  shares  of  the  children 
who  had  died  infants  remained  real  estate,  until  the  option  had  been 
exercised,  and  that,  in  the  meanwhile,  the  income  of  the  purchase- 
money  belonged  to  their  heir-at-]aw.  See  also  Collingwood  v.  Row, 
3  Jur.  N.  S.  785,  20  L.  J.  (Ch.)  049,  5  W.  li.  484,  V.-C.  K;  Goold 
V.  Teague,  7  W.  R.  (V.-C.  W.)  84;  Weeding  v.  Weeding,  1  J.  &  H. 
424;  Woods  v.  H^jdc,  10  W.  R.  (V.-C.  W.)  339. 

A  specific  devise,  however,  by  name  of  the  property,  subject  to 
the  option,  has  been  held  to  carry  to  the  devisee  the  purchase- 
money  also  when  the  option  was  exercised:  Grant  y.  Vause,  1  Y.  & 
C.  C.  C.  580;  and  EmussY,  Smith,  2  De  G.  &  Sm.  722.  So  likewise 
when,  in  the  instrument  by  which  the  option  is  given,  there  is  a 
,  direction  that  the  purchase  money  is  to  be  paid  to  the  person  who  is 
then  owner  of  the  estate,  he  alone  will  be  entitled  to  it.  See  In  re 
Graves  Minors,  15  Ir.  Ch.  Rep.  357,  and  the  remarks  of  the  Master 
of  the  Rolls  in  In  re  Crofton,  1  Ir.  Eq.  Rep.  204,  and  of  Lord  Ro- 
milly, M.  R.,  in  Bowen  v.  Barlow,  11  L.  R.  Eq.  454. 

The  question  may  arise,  which  was  suggested  arguendo  in  Lawes 
V.  Bennett  (ICox,  170),  if  the  person  having  the  option  to  purchase 
should  release  such  option  to  the  heir  or  devisee,  whether  a  court 
of  equity  could  afford  any  relief.  There  does  not  appear  to  bo  any 
express  decision  upon  the  point,  but  Sir  Lloyd  Kenyan,  M.  R.,  in 
his  judgment,  said  he  thought  that  a  court  of  equity  would  give 
relief,  "if  it  appeared  to  be  done  collusiveJy  to  oust  the  legatee  of 
his  personal  estate." 

Where  a  person  has  an  option  given  to  him  of  purchasing  land 
at  a  fixed  price,  and  the  land  is  purchased  for  a  larger  sum  by  a 
company  under  parliamentary  powers  before  the  time  for  exercising 
the  option  arrives,  the  person  having  the  option  will  be  entitled  to 
the  difference  between  the  price  fixed  for  him  and  the  sum  given 
by  the  railway  company.  In  Re  Canfs  Estate,,4:T>e  G.  &  Jo.  503, 
reversing  S.  C,  1  Giff.  12.     See  also  Ex  parte  Hardy,  30  Beav.  206. 

An  option  to  purchase  the  fee  simple  of  the  premises  given  by  a 
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covenant  of  the  lessor  to  the  lessee  of  a  term  of  years,  his  execu- 
tors, and  administrators,  is  attached  to  the  lease,  and  will  pass  with 

it  to  the  personal  representative  of  the  lessee.  ^QQlnre 
[  *  1004  ]  Adams  and  The  *  Kensington  Vestry,  27  Ch.  D.  394;  there 

on  the  death  intestate  of  the  lessee,  his  heir-at  law,  who 
was  also  his  administrator,  nearly  twenty  years  afterwards  called 
on  the  devisee  of  the  lessor  to  convey  the  fee  simple  to  him,  and  a 
conveyance  was  executed  accordingly,  and  the  heir  afterwards  con- 
tracted to  sell  part  of  the  property  thus  conveyed  to  him.  It  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  Pear^son,  J. 
(reported  24  Ch.  D.  199),  that  the  option  to  purchase  was  attached 
to  the  lease  and  passed  with  it,  that  it  consequently  passed  as  part 
of  the  lessee's  personal  estate  to  administrator,  and  that  the  ad- 
ministrator could  not  make  a  good  titje  to  the  purchaser,  unless  the 
next  of  kin  of  the  lessee  would  concur  in  the  sale. 

If  the  lease  in  such  a  case  had  been  simply  assigned  by  the  les- 
see without  anymore  words,  the  option  would  have  passed  with  it 
to  the  assignee.  In  re  Adams  and  The  Kensington  Vestry,  24  Ch. 
D.  206,  per  Pearson,  J. 

Election  to  take  property  unconverted — v:ho  may  elect.'] — Although 
land  absolutely  directed  or  agreed  to  be  converted  into  money,  and 
money  directed  or  agreed  to  be  converted  into  land,  will  immedi- 
ately be  impressed  with  the  character  of  the  property  into  which 
each  is  respectively  to  be  converted,  still  this  notional  conversion 
may  be  put  an  end  to  by  an  absolute  owner,  who,  being  sui  juris,  is 
competent  to  do  so,  electing  to  take  the  property  in  its  actual  state; 
and  the  Court  will  not  direct  a  conversion  against  this  election,  be- 
cause, when  converted,  he  might  immediately  reconvert  it;  for,  as 
is  quaintly  observed  by  Lord  Cowper,  in  Seeley  v.  Jago,  1  P.  Wms. 
389,  "Equity,  like  nature,  will  do  nothing  in  vain.  [A  reconversion 
is  where  the  directions  to  convert  is  countermanded  by  the  parties 
entitled  to  the  property,  or  by  act  of  law.  Reconversion  may  take 
place  by  act  of  the  party,  or,  as  it  is  termed,  by  election.] 

Upon  the  same  principle,  where  trustees  have  a  power  to  sell  land 
comprised  in  a  will  or  settlement,  the  cestui  que  trusts  where  the 
property  has  become  vested  in  them  absolutely,  and  they  are  sui 
juris,  may  by  electing  to  take  the  property  as  it  stands,  put  an 
entire  end  to  the  trusts.  [Where  land  is  to  be  converted  into 
money,  or  money  is  to  be  converted  into  land,  the  notional  conver- 
sion will  subsist  only  until  some  cestui  que  trust,  who  is  competent 
to  elect,  intimates  his  intention  to  take  the  property  in  its  original 
character. 

The  court  wjll  not  compel  a  conversion  against  the  will  of  the 
absolute  owner;  for  should  the  conversion  be  made,  he  would  im- 
mediately reconvert  it:  Lewin  on  Trusts,  1159  (Text  Book  Series).] 
(In  re  Cotton'' s  Trustees  and  The  School  Board  for  London,  19  Ch.  D. 
624),  but  if  they  do  not  make  such  election  the  trustees  may  exer- 
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cise  the  power,  provided  it  be  not  obnoxious  to  the  rule  against  per- 
petuities, if  on  the  construction  of  the  will  or  settlement  it  appears  to 
have  been  the  intention  of  the  testator  or  settlor  that  it  should  be 
then  exercised.     lb. 

An  infant  cannot  ordinarily  elect  (Carr  v.  Ellison,  2  Bro.  C.  C. 
56;  Van  v.  Barnett,  19  Ves.  102;  Spencer  v.  Harrison,  b  C.  P.  D. 
97) ;  but  where  the  property  is  the  subject-matter  of  a  suit,  upon  the 
certificate  of  the  chief  clerk,  finding  that  it  is  for  the  benefit  of  the 
infant  to  do  so,  the  Court  may  elect  for  him:  Robinson  v.  Robinson, 
19  Beav.  494.  [With  regard  to  election  by  infants  the  usual  prac- 
tice is  to  direct  an  inquiry  what  would  be  most  beneficial  to  the  in- 
fant.    See  Seton  on  Decrees,  933—936.] 

*  A  lunatic  cannot  elect:  Ashby  v.  Palmer,  1  Mer.  296;  [  *1005  ] 
In  re  Whai^ton,  5  De  Gex,  Mac.  &  G.  33. 

A  feme  covert  cannot,  except  as  to  her  separate  property  (Sharp 
V.  St.  Sauveur,  7  L.  R.  Ch.  App.  343;  In  re  Davidson,  11  Ch.  D. 
341)  elect,  by  a  contract  or  ordinary  deed  {Oldham,  v.  Hughes,  2 
Atk.  452;  Frank  v.  Frank,  3  My.  &  Cr.  171;  Spencer  v.  Harrison, 
5  C.  P.  D.  97).  But  although,  as  observed  by  Lord  Hardwicke,  in 
Oldham  v.  Hughes,  2  Atk.  453,  "  a  feme  covert  cannot  alter  the 
nature  of  money  to  be  laid  out  in  land,  barely  by  a  contract  or 
deed;  for,  to  alter  the  property  of  it,  or  course  of  descent,  this 
money  must  be  invested  in  land  (and  sometimes  sham  purchases 
have  been  made  for  that  purpose,  and  she  may  then  levy  a  fine  of 
the  land,  and  give  it  to  her  husband,  or  anybody  else:  there  is  away, 
also,  of  doing  this,  without  laying  the  money  out  in  land,  and  that 
is  by  coming  into  this  Court,  whereby  the  wife  may  consent  to  take 
this  money  as  personal  estate:  and  upon  her  being  present  in  court, 
and  being  examined  (as  a  feme  covert  upon  a  fine  is),  as  to  such 
consent,  it  binds  this  money  articled  to  belaid  out  in  land,  as  much 
as  a  fine  at  law  would  the  land,  and  she  may  dispose  of  it  to  the 
husband,  or  anybody  else;  and  the  reason  of  it  is  this,  that  at  law 
money  so  articled  to  be  laid  out  in  land,  is  considered  barely  as  money, 
till  an  actual  investiture,  and  the  equity  of  this  Court  alone  views  it  in 
the  light  of  a  real  estate;  and,  therefore,  this  Court  can  act  upon 
its  own  creature,  and  do  what  a  fine  at  common  law  can  upon  land; 
and  if  the  wife  has  craved  aid  of  this  Court,  in  the  manner  I  have 
mentioned,  she  might  have  changed  the  nature  of  this  money  which 
is  realised,  but  she  cannot  do  it  by  deed."  See  also  Henley  v.  IVebb, 
5  Madd.  407;  Sisson  v.  Giles,  3  De  G.  J.  &  S.  614. 

The  necessity  of  making  the  sham  purchases,  alluded  to  by  Lord 
Hardwicke,  caused  much  inconvenience,  which  was  attempted  to  be 
remedied  by  39  &  40  Geo.  3,  c.  56,  and  subsequently  by  7  Geo.  4, 
c.  45;  but  these  statutes  have  been  repealed  by  the  Fines  and  Re- 
coveries Act  (3  &  4  Will.  4,  c.  74),  whereby  a  married  woman,  with 
the  concurrence  of  her  husband,  can,  by  deed  executed  in  compli- 
ance with   its   provisions,  make   her   election  to  take  or  dispose  of 
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money  to  be  laid  out  in  land.  See  Sects.  40,  71,  77,  and  1  Hayes* 
Intro.  4th  ed.  186;  see  also  Forbes  \.  Adams,  9  Sim.  462. 

So,  likewise,  a  married  woman  may  by  a  similar  deed,  as  eho  for- 
merly could  by  joining  with  her  husband  in  a  tine,  elect  to  take  real 
estate  directed  to  be  converted  into  money.  (May  v.  Boper,  4  Sim. 
360;  and  Briggs  v.  Chamberlain,  11  Hare,  69;  Franks  v.  Bollans, 
3  L.  R.  Ch.  App.  717;  Boivyer  v.  Woodman,  3  L.  R.  Eq. 
[  *  1006  ]  •••313;  sed  vide  Habby  v.  Collins,  4  De  Gex  &  Sm.  289), 
even  though  her  interest  be  reversionary:  [Tuer  v.  Tur^ner, 
20  Beav.  560);  and  the  husband,  it  seems,  would  not  be  precluded 
from  concurring  in  a  deed,  by  his  having  previously  executed  a 
deed  in  favour  of  creditors,  or  have  been  made  bankrupt  and  ob- 
tained his  discharge.     7n  re  Jakeman^s  Trusts,  23  Ch.  D.  344. 

If  there  be  a  fund  in  Court  impressed  with  the  character  of 
realty,  a  married  woman,  upon  being  separately  examined,  may  elect 
to  have  it  paid  out  to  her  husband  as  personalty.  Slandering  v. 
Hall,  11  Ch.  D.  652. 

A  married  woman  may,  under  the  7th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  18),  dispose  of  her  reversionary  in- 
terest in  real  property  to  a  railway  company,  so  as  to  convert  the 
proceeds  into  personalty:  Cooper  v.  Gostling,  4  GifF.  449. 

As  to  the  right  of  a  jointress  to  insist  after  a  sale  of  the  land  on 
which  it  is  secured,  on  reconversion:  see  Walrond  v.  Eosslyn,  11  Ch. 
D.  640. 

A  person  entitled  (subject  to  a  charge)  to  real  property  vested  in 
trustees  upon  trust  for  sale,  may  elect  to  take  it  as  realty,  and  if  he 
do  so,  and  the  trustees  sell  after  the  decease  of  the  person  so  elect- 
ing, his  heir  will  be  entitled  to  the  residue  of  the  payment  of  the 
charge.  In  re  Gardner'' s  Trust,  1  Eq.  Rep.  57;  Mutlow  v.  Bigg,  1 
Ch.  D.  385;  Meek  v.  Devenish,  6  Ch.  D.  560.  [This  election  may 
take  place  either  by  express  declaration  or  by  some  act  indicating 
a  preference  to  enjov  the  land  in  its  actual  state:  Bailey  v.  The 
Allegheny  National  Bank,  104  Pa.  St.  425.] 

The  power  to  reconvert  or  elect  to  retain  property  in  its  actual 
state  may  bo  delegated  by  the  settlor  to  trustees  or  other?:,  but,  it 
seems  that  they  cannot  exercise  the  power  after  the  estate  has  be- 
come vested  in  persons  absolutely  entitled  thereto.  See  Doncasler 
V.  Doncaster,  3  K.  &  J.  26.  There,  upon  the  marriage  of  the  set- 
tlor, property  w^as  vested  in  trustees  upon  trust  for  conversion,  with 
a  power  to  the  trustees  to  reconvert  the  same,  or  retain  in  its  actual 
state  with  the  consent  of  the  tenants  for  life,  or  the  survivor.  It 
was  held  by  }Vood,  V.-C,  that  the  power  ceased  as  soon  as  the 
property  actually  vested  in  the  children,  although  one  of  the  tenants 
for  life  was  then  Hving.     See  also  Bichy.  Whitfield,  2  L.  R.  Eq.  583. 

AVhere   an   estate  is  directed   to   be  sold,  and  the  money  arising 

from  the  sale  to  be  divided  among  several  persons,  all  of  them  must 

concur  in  electing  to  take  the  estate  unconverted,  for  none  of  them, 

as  is   laid  down  in  the  principal  case,  has  a  right  to  say  that  any 
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part  shall  not  be  sold,  and  elect  to  take  bis  share  in  land;  for,  to 
allow  election  in  such  a  case,  would  be  injurious  to  the  sale  of  the 
entirdTy:  Deeth  v.  Hale,  2  Moll.  317;  Smith  v.  Claxton,  4  Madd. 
484,  494;  Chalmer  v.  Bradley.  1  J.  <&  W.  59;  Trowerx. 
Knightley,  6  Madd.  134;  Elliott  *  v.  Fisher,  12  Sim.  505;  [  *  1007  ] 
Holloicay  v.  i^adcZ/^e,  23  Beav.  103,  171;  Inre  Davidson, 
11  Ch.  D.  341,318. 

But  if  money  be  directed  to  be  laid  out  in  land,  to  the  use  of  sev- 
eral persons  as  tenants  in  common,  any  one  of  them  may  elect  to 
take  his  share  of  the  money,  for  the  residue  of  the  money  may  be 
quite  as  advantageously  invested  in  the  purchase  of  land  as  the 
whole:  Seeley  v.  Jago,  1  P.  Wms.  389;  Walker  v.  Denne,  2  Ves.  jun. 
182. 

And  it  has  been  recently  held  that  a  person  contingently  entitled 
to  the  proceeds  of  real  estate  directed  to  be  sold  may,  pending  the 
contingency,  elect  to  take  the  estate  as  realty,  and  such  election  will 
become  operative  upon  the  contingency  happening  before  or  upon 
his  death:  Meek  v.  Devenish,  6  Ch.  D.  5GG. 

The  question,  how  far  a  remainderman  can  elect  does  not  appear 
to  bo  very  clearly  Fettled.  [A  remainderman  cannot  elect  so  as  to 
effect  the  owners  of  prior  estates:  2  Spence's  Eq.  271;  Snell's  Eq. 
162.]  If,  however,  in  the  case  of  money  impressed  with  the  char- 
acter of  land  a  remainderman  were  to  elect  to  take  it  as  money  his 
election  would  be  defeated  upon  the  tenant  for  life  electing  to  call 
for  an  investment  in  land,  and  if  the  remainderman  died  intestate, 
his  heir-at-law  would  be  entitled  upon  the  death  of  the  tenant  for 
life;  Sisson  v.  Giles,  3  Do  G.  Jo.  &  Sm.  614. 

It  might,  however,  be  supposed  that  if  in  such  case  the  tenant  for 
life  died  without  having  elected,  the  next  of  kin  of  the  remainder- 
man would  be  entitled;  it  seems,  however,  to  have  been  laid  down 
in  a  recent  case  that  a  person  in  the  position  of  a  remainderman, 
whoso  interest  in  the  nature  of  the  property  is  uncertain,  as  being 
dependent  upon  the  option  of  the  tenant  for  life,  cannot  elect  in  such 
a  manner  as  to  cbange  its  nature:  see  Sisson  v.  Giles,  3  De.  G.  Jo. 
&  Sm.  614, — where  Lord  Westbury,  C,  distinctly  lays  down  the  fol- 
lowing very  important  proposition:  that,  "in  order  to  effect  a  recon- 
version, the  parties  directing  it  must  be  abso]u<-ely  interested  in  the 
property  in  question.  If  they  had  only  a  limited  or  defeasible  in- 
terest, there  could  bo  no  conversion." 

A  remainderman  may,  however,  by  act  inter  vivos,  or  by  will,  dis- 
pose of  property,  either  as  real  or  personal,  so  that  he  describes  it 
in  such  a  manner  as  to  show  what  he  meant  to  pass:  Lingen  v.  Sow- 
ray,  1  P.  AVms.  172;  Hewitt  \.  Wright,  1  Bro.  C.  C.  86;  Triquet  v. 
Thomion,  13  Ves.  345;  Harcourt  v.  Seymour,  2  Sim.  N.  S.  12;  Be 
Skeggs,  2  Do  G.  J.  &  Sm.  533;  Stead  v.  Newdigate,  2  Mer.  531; 
Gillies  V.  Lovgland,  4  De  G.  &  Sm.  379;  Re  Stewart,  1  Sm.  &  G.  32; 
In  re  Pedder's  Settlement,  5  De  G.  M.  &  G.  890. 

[An  election  must  bo  clear  and  unequivocal  and  of  such  a  char- 
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acter  as  to  leave  no  doubt  of  the  intent:  Beatiy  v.  Bvers,  6  Harris 
(Pa.),  105;  Jones  v.  Caldwell,  97  Pa.  St.  442.] 

A  tenant  in  tail  of  money  to  be  invested  in  land  might,  as  against 
his  issue,  whom  he  might  bar  by  fine,  elect  to  take  it  in  its 
[  *  1008]  *  actual  state,  and  upon  his  election  immediate  payment 
would  be  made  to  him  by  the  Court  (see  Benson  v.  Benson, 
1  P.  \Vms.  130;  Short  v.  Wood,  1  P.  Wms.  470;  Edwards  v.  Count- 
ess of  Warwick,  2  P.  AVms.  173,  and  Cunningham  v.  Moody,  1  Vea. 
176,  overruling  the  decision  of  Lord  Chancellor  King  in  Eyre's  Case, 
3  P.  Wms.  13;  and  Onslow'' s  Case,  lb.  note  (g))- 

But  where  there  were  remainders  over,  payment  would  not  be  made 
to  the  tenant  in  tail  except  by  the  consent  of  the  remainderman,  who 
could  only  be  barred  by  a  recovery:  Trafford  v.  Boehm,  3  Atk.  440. 
"Upon  a  bill  by  tenant  in  fee,"  says  Lord  Hardw^cke,  "the  Court 
would  decree  it  to  be  paid  in  money,  because  he  might  immediately 
sell  the  land  and  turn  it  into  money,  and  the  old  rule  was,  that  the 
Court  would  also  decree  it  so  upon  a  bill  by  tenant  in  tail,  with  re- 
mainders over.  And  thus  it  stood,  till  the  case  of  Colwell  v.  Sliad- 
well,  1  P.  Wms.  471,  485,  where  Lord  Cowper  held  the  remainder- 
man should  have  his  chance,  as  it  could  not  be  barred  but  by  recov- 
ery, which  required  time,  and  would  not  direct  it  to  be  paid  in  money; 
and  the  accident  of  the  death  of  tenant  in  tail  in  that  case,  before  a 
recovery,  showed  the  remainderman's  interest  in  so  glaring  a  light, 
that  it  has  established  the  precedent  ever  since.  But  where  the  re- 
mainder can  be  barred  by  fine,  the  Court  will  decree  it  in  money:" 
Cunningham  v.  Moody,  1  Ves.  176. 

It  is  not  essential  that  the  election  by  a  tenant  in  tail  alone,  or  a 
tenant  in  tail  and  the  remainderman,  should  be  made  in  a  suit,  for 
if  the  tenant  in  tail  with  remainder  to  himself  received  the  money 
to  be  laid  out  in  land  from  the  trustees,  or  if  the  tenant  in  tail  with 
remainder  to  a  stranger,  with  the  concurrence  of  the  remainderman, 
received  it  from  the  trustee,  the  election  will  be  effectually  made: 
Trafford  v.  Boehm,  3  Atk.  448;  Earl  of  Bath  \.  Earl  of  Bradford,  2 
Ves.  590,  overruling  dicta  in  Pulteney  v.  Darlington,  1  Bro.  C.  C. 
236;  Pearson  v.  Lane,  17  Ves.  100. 

By  the  Act  for  the  Abolition  of  Fines  and  Recoveries  (3  &  4  Will. 
4,  c.  74,  s.  71 )  it  is  enacted,  "that  money  to  be  invested  in  the  pur- 
chase of  lands,  to  be  settled  so  that  any  person,  if  the  lands  were 
purchased,  would  have  an  estate  tail  therein,  shall,  for  all  the  pur- 
poses of  this  Act,  be  treated  as  the  lands  to  be  purchased,  and  be 
considered  subject  to  the  same  estates  as  the  lands  to  be  purchased, 
would,  if  purchased,  have  been  actually  subject  to:  and  all  the  pre- 
vious clauses  in  this  Act,  so  far  as  circumstances  wall  admit,  shall 
apply  to  such  money,  in  the  same  manner  as  if  such  money  were 
directed  to  be  laid  out  in  the  purchase  of  freehold  lands,  and  such 

lands  were  actually  purchased  and  settled." 
[*1009]       *  When   money  has   been  paid  into   Court  under  the 
Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18,  s.  69),  or 
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r.nder  tho  Leases  and  Sales  of  Settled  Estates  Acts  (see  ante,  p. 
1)82),  for  the  purchase  of  lands  of  which  a  person  is  tenant  in  tail, 
it  has  been  held  in  some  cases  that  the  tenant  in  tail  may  obtain 
payment  of  the  money  out  of  court  without  executing  a  disentailing 
deed  {In  re  The  South  Eastern  Railway  Company,  30  Beav.  2)5;  Re 
Holden,  1  H.  &  M.  445;  Re  Holden's  Estate,  10  Jur.  (N.  S.)  308; 
Re  Watson's  Trust,  10  Jur.  (N.  S.)  1011;  In  re  Row,  17  L.  R.  Eq. 
300;  In  re  Wood's  Settled  Estates,  20  L.  R.  Eq.  372;  Ex  parte  Maun- 
sell,  2  Jr.  Rep.  Eq.  32)  the  practice  being  in  the  Registrar's  Office 
to  have  the  petitions  stamped  as  disentailing  deeds  :  lyi  re  Row,  17 
L.  R.  Eq.  301. 

In  other  cases  the  order  for  payment  has  been  only  made  condi- 
tionally upon  the  production  to  the  Registrar  of  a  properly  exe- 
cuted disentailing  deed  :  {In  re  The  Great  Southern  and  Western 
Railway  Company  ;  Ex  parte  The  Duke  of  Leinster,  9  I.  Eq.  Rep. 
482;  Re  Tylden's  Trust,  11  W.  R.  (V.-C.  K.)  869;  In  re  Butler's 
Will,  16  L.  R.  Eq.  479;  In  re  Broadwood' s  Settled  Estates,  1  Ch.  D. 
438;  Re  Limerick  and  Ennis  Railway  Company,  10  I.  R.  E.  66); 
and  this  appears  now  to  be  the  settled  practice  :  In  re  Reynolds,  3 
Ch.  D.  61. 

How  election  may  he  made.] — Supposing  the  person  competent  to 
elect,  election  may  be  made  either  by  1.  express  declaration,  or  2. 
by  acts  from  which  the  Court  will  presume  an  election  to  have  been 
made.     [Hall  v.  Hall,  2  McCord,  Ch.  269,  306.] 

1.  An  express  declaration  to  elect,  though  but  slight  {Wheldale 
V.  Partridge,  8  Ves.  236),  if  it  be  unequivocal  {Stead  v.  Newdigate, 
2  Mer.  531;  Re  Tedder's  Settlement,  5  Pe  G.  Mac.  &  G.  890),  may 
be  made  by  parol  {Edwards  v.  Countess  of  Warwick,  2  P.  Wms. 
174);  ChalonerY.  Butcher  (cited  3  Atk.  685);  Pulteneyx.  Lord  Dar- 
lington, 1  Bro.  C.  C.  237;  Wheldale  y.  Partridge,  8  Ves.  236,  over- 
ruling  the  dictum  of  Lord  Hardicicke  in  Bradishw.  Gee,  Amb.  229. 

Where  a  person  entitled  absolutely,  or  subject  to  a  preceding  life 
interest,  [The  doctrine  of  election  is  applicable  to  remote  and  con- 
tingent interests,  as  well  as  to  those  which  are  immediate  and  cer- 
tain :  McQueen  v.  McQueen,  2  Jones'  Eq.  16.]  to  a  fund  to  be  in- 
vested in  the  purchase  of  land,  bequeaths  it  by  the  description  of 
so  much  money  agreed  to  be  laid  out  in  land,  this  bequest  will  shew 
a  sufficient  intention  to  elect  to  take  the  fund  as  personalty  ;  and, 
therefore,  being  divested  of  the  real  uses,  it  would,  previous  to  the 
late  Wills  Act,  1  Vict.  c.  26,  have  passed  to  the  legatee,  although 
the  will  was  unattested  ;  but  without  such  a  particular  interposition 
of  the  testator  manifesting  his  intention,  it  would  remain  as  land, 
and  would  consequently  belong  to  the  devisee  or  repre- 
sentative of  the  real,  not  of  the  personal  estate.  *  See  [  *  1010  ] 
Pulteney  v.  Darlington,  1  Bro.  C.  C.  235,  236;  3  P.  Wms. 
note  (c),  and  cases  there  cited. 

So  likewise  a  person  absolutely  entitled  to  land  notionally  con- 

445 


^•1011  FLETCHER  V.   ASHBURNER. 

verted  into  money,  will  be  held  to  have  ejected  to  take  it  in  its  pres- 
ent state,  by  a  devise  thereof  as  all  his  landed  property  at  a  par- 
ticular place.  {Sharp  v.  St.  Sauveiir^  7  L.  R.  Ch.  App.  343)  espe- 
cially if  the  devise  thereof  be  to  uses  in  strict  settlement  {Meek  v. 
Devenish,  G  Ch.  D.  573)  and  this  a  married  woman  may  do  with  re- 
gard to  property  settled  to  her  separate  use  :  Sharp  v.  St.  Sauveur, 
7  L.  R.  Ch.  App.  343.  And  see  In  re  Davidson,  Martin  v.  Trimmer^ 
11  Ch.  D.  341. 

2.  The  presumption  that  a  person  has  made  an  election  will  arise 
from  very  slight  circumstances  :  Pulteney  v.  Darlington,  1  Bro.  C. 

C.  238;  Van  v.  Barnett,  19  Ves.  109;  Cookson  v.  Cookson,  12  C.  & 
F.  121;  Dixon  v.  Gayfere,  17  Beav.  433.  Thus,  if  a  person  keeps 
land  for  some  length  of  time  unsold,  a  presumption  will  arise  that 
he  elected  to  take  it  as  land  :  {Ashby  v.  Palmer,  1  Mer.  301 ;  Crab- 
tree  V.  Bramble.,  2  Atk.  688;  Imcoodw.  Ticyne,  2  Eden,  148;  Dixon  y. 
Gay  fere,  17  Beav.  433;  Griesbachx.  Fremantle,  17  Beav.  314;  In  re 
Gordon,  G  Ch.  D.  531;  In  re  Davidson,  Martin  v.  Trimmer,  11  Ch. 

D.  341);  even  when  legacies  to  bo  payable  out  of  the  proceeds  of 
the  realty  are  unpaid,  if  the  assent  of  the  unpaid  legatees  to  the 
election  be  expressed,  or  can  from  their  conduct  be  inferred  {Mutlow 
V.  Bigg,  1  Ch.  D.  385);  and  a  fortiori  where  ho  has  actually  paid  off  a 
charge  on  such  estate:  In  re  Davidson,  Martin  v.  Trimmer,  11  Ch.  D. 
341.  [Caston  v.  Caston,  2  liich.  Eq.  1;  Fulton  v.  Moore,  1  Casey, 
4G8  ;  Clay  v.  Hart,  7  Dana,  1;  Stark  v.  Huuton,  Saxt.  Ch.  216.] 

But  the  presumption  will  not  arise  when  a  person  has  been  in 
possession  for  a  short  time  only,  more  especially  in  the  case  where 
several  are  interested  in  common.  In  Kirkman  v.  Miles,  13  Ves. 
338,  where  the  persons  entitled  to  tho  proceeds  to  arise  from  the 
sale  of  land  had  entered  upon  and  occupied  it  for  two  years,  and 
neither  they  nor  the  trustees  had  taken  any  steps  to  sell  the  estate, 
nor  had  they  made  any  requisition  to  the  trustees  for  that  purpose, 
Sir  William  Grant,  M.  R.,  held,  "  that  only  two  years  was  too  short 
to  presume  an  election."  See  also  Cookson  v.  Cookson,  12  C.  &  F. 
121 ;  Brown  v.  Broivn,  33  Beav.  3**9;  sed  vide Inwood  v.  Tuyne,  2  Ed. 
148;  Crabtree  v.  Bramble,  3  Atk.  688;  Re  Davidsooi,  11  Ch.  D.  341. 
Nor  will  the  presumption  of  election  to  take  as  realty  arise,  even 
where  a  person  has  been  long  in  possession  if  he  dies  during  the  ex- 
istence of  a  term,  at  the  expiration  of  which  the  tenant  had  tho  op- 
tion of  purchasing  the  fee  :  In  re  Leuns,  Foxwell  v.  Lewis,  30  Ch. 
D.  654. 

But  the  presumption  will   be  sufficient  where  the  person  entitled 

to  the  money  to   arise  from  lands  to  be  converted,  not  only  enters 

into  the  possession  of  the  lands,  but  also  takes  into  his  custody  the 

deeds  without  which  the  trustees  could  neither  recover  tho  estate, 

nor  sell  it :  thus  in  Davies  v.  Ashford  (15  Sim.  44),  real  estates 

were,  by  marriage  settlement,  conveyed  to  trustees,  in 

[  *1011  ]  trust  to  sell,  and  to  hold  the  proceeds  in  trust  *for  the 

husband  and  wife  for  their  lives  successively,  remain- 
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der  iQ  trust  for  their  children,  remainder  in  trust  for  the  survivor  of 
the  husband  and  wife  absolutely  ;  there  was  no  child  of  the  marri- 
age. The  husband  survived  his  wife,  and  after  the  death  consulted 
his  solicitors  upon  his  rights  under  the  settlement :  and  they  having 
advised  him  that  ho  was  entitled  to  the  whole  beneticial  interest  in 
the  estate,  he  got  possession  of  tho  settlement  and  of  the  title-deeds, 
and  remained  in  possession  of  them,  and  also  of  the  estates,  until 
his  death.  It  was  held  by  Sir  L.  Shadwell,  V.-C,  that  he  thereby 
had  elected  to  take  the  estates  as  land.  "I  admit,"  said  his  Honor, 
"that  tho  settlement  contained  a  clear  trust  for  sale,  which  must 
have  been  exercised  unless  the  husband  did  some  act  which  shewed 
that  ho  meant  the  trust  to  be  at  an  end,  and  to  take  the  estates  as 
land.  It  does  not  distinctly  appear  in  whose  custody  the  title  deeds 
originally  were  ;  but  it  is  clear  that  there  was  a  change  in  the  pos- 
session of  them,  and  that  the  husband  got  them  into  his  custody. 
Now,  was  not  that,  of  necessity,  a  destruction  of  the  trust ;  for  the 
trustees  could  not  have  compelled  the  husband  to  deliver  up  the 
deeds,  and  without  doing  so,  they  could  not  have  made  any 
effectual  sale  of  the  estates.  Therefore,  it  seems  to  me,  that,  by 
consulting  upon  his  rights  under  tho  settlement,  and  then  taking 
the  deeds  into  his  possession  (from  whom  or  by  what  means  he  ob- 
tained them  is  immaterial),  he  made  a  clear  election  to  take  the  es- 
tates as  land."  See  also  Padhury  v.  Clark,  2  Mac.  &  G.  298; 
Brown  v.  Brown.  33  Beav.  399;  Sisson  v.  Giles,  3  De  G.  Jo.  &  Sm. 
014 

Although  a  person  entitled  to  an  immediate  interest  in  lands  di- 
rected by  a  will  to  bo  sold  has,  by  his  acts,  shewn  his  intention  to 
reconvert  and  take  them  in  their  actual  state,  this  doctrine  will  not 
bo  applicable  to  lands  devised  by  the  same  will,  if  the  direction  to 
convert  only  comes  into  operation  after  a  life  interest  still  in  exist- 
ence, for  he  would  not  by  his  acts,  with  reference  to  the  lands  in 
possession,  have  shewn  his  intention  to  reconvert  those  to  which  he 
was  only  entitled  in  remainder.     See  Meredith  v.  Vick,  23  Beav.  559. 

Where  securities  for  monies  were  assigned  to  trustees,  to  be  in- 
vested in  land  to  be  settled  upon  a  man  and  his  wife  for  life,  with 
an  ultimate  limitation  to  the  man's  right  heirs;  and  the  husband 
died  after  some  of  the  money  had  been  put  out  upon  other  securities 
in  trust  for  him,  "/i/s  executors  and  administrators,^^  Lord  Keeper 
Harcourt  held,  that  the  husband  had  elected  to  take  tho  securities 
as  personal  estate,  upon  the  ground  that  the  placing  the  money  out 
upon  different  trusts  was  an  alteration  of  the  nature  of 
it,  since  *  tho  testator's  declaring  the  trust  to  his  executors  [  *  1012  ] 
and  administrators,  seemed  tantamount  with  his  having 
declared  that  it  should  not  go  to  his  heirs:  Lingen  v,  Sowray,  1  P. 
Wms.  172.  See  alse  Cookson  v.  Cookson,  12  C.  <Sc  F.  121;  Harcourt 
V.  Seymour,  2  Sim.  N.  S.  12. 

Upon  the  same  principle,  in  the  case  of  land  to  be  converted  into 
money,  Lord  Hardwicke  held,  that  a  grant  of  a  lease,  reserving  rent 
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to  the  grantor,  her  heirs  and  assigns,  was  strong  evidence  of  the  in- 
tention of  the  grantor  to  elect  that  it  should  continue  as  land.  His 
Lordship  observed  that  the  grantor  had  reserved  rents  to  herself, 
her  heirs  and  assigns,  and  that  it  was  said  by  the  plaintiff's  counsel 
that  she  could  not  do  otherwise,  and  that  it  was  very  true  that  she 
could  not;  yet,  though  she  could  not  reserve  otherwise,  there  was 
equal  reason  in  the  present  case  to  hold  it  as  her  intent  that  it  should 
go  to  her  heir,  as  in  Lingen  v.  Soicray  (IP.  Wms.  172),  to  the  ex- 
ecutors, and  that  would  be  sufficient  to  determine  the  question  be- 
tween the  representative  of  the  personal  estate  and  the  heir:  Crab- 
tree  V.  Bramble,  3  Atk.  680,  689;  Mutlow  v.  Bigg,  1  Ch.  D.  385. 
See  also  Griesbach  v.  Fremantle,  17  Beav.  314. 

Upon  the  same  principle  it  has  been  held  that  a  new  letting  to  a 
tenant  from  year  to  year,  by  a  lessor  entitled  to  the  proceeds  of  land 
directed  to  be  sold,  will  amount  to  an  election,  upon  the  ground 
that  he  would  have  been  liable  to  an  action  by  the  tenant  if  the 
trustees  had  afterwards  exercised  the  trust  for  sale,  supposing  that 
thev  had  sold  the  estate  and  that  the  tenant  had  been  evicted.  In 
re  Gordon,  6  Ch.  D.  531,  537. 

Election  may  be  presumed  from  many  circumstances  taken  together. 
[A  bare  acquiescence,  without  a  deliberate  and  intelligent  choice 
made  under  a  full  knowledge  of  all  the  circumstances,  and  of  the 
party's  rights,  will  not  be  an  election:  Anderson's  Appeal,  12  Casey, 
476;  Cox  v.  Rogers,  27  P.  F.  Smith,  167;  Snellgrove  v.  Snellgrove, 
4  Dessaus,  274.]  In  one  case  the  fact  that  the  person  absolutely 
entitled  to  a  sum  of  money  to  be  invested  in  land  (subject  to  a  pro- 
vision for  his  wife  in  bar  of  dower),  had  included  such  sum  in  a 
statement  of  his  personal  property  found  among  his  papers  after 
his  death,  was  held  to  be  of  coosiderable  weight:  Harcourt  v.  Sey- 
mour, 2  Sim.  N.  S.  12;  and  in  another  case  the  execution  of  a  deed 
by  the  parties  interested  in  such  sum,  describing  it  as  monies  they 
were  entitled  to  deceive,  and  trusts  for  investment  in  securities  were 
declared,  it  was  held  to  be  a  sufficient  indication  of  their  intention, 
to  elect  to  take  the  sum  of  money  in  its  unconverted  state,  although 
the  trusts  of  the  monies  and  securities  were  declared  ^ by  reference 
to  trusts  of  an  instrument  which  assumed  the  conversion  of  the 
money  into  land:  Cookson  v.  Reay,  5  Beav.  22,  nom.  Cookson  v. 
Cookson,  12  C.  &  F.  125. 

Where  the  person  absolutely  entitled  to  money  to  be 
[  *  1013  ]  laid  out  in  land  receives  the  money  from  the  *  trustees, 
he  elects  to  take  it  as  money:  (Pulteney  v.  Lord  Darling 
ton,  1  Bro.  C.  C.  238;  Trafford  v.  Boehm,  3  Atk.  440;  Rook  v.  Worth, 
1  VeF.  461 ;)  but  not  where  he  receives  the  income,  although  for  a 
considerable  time:  Gillies  v.  Longlands,  4  De  G.  <fe  Sm.  372;  Be 
Pedder's  Settlement,  5  De  G.  Mac.  &  G.  890. 

If  trustees  resist  the  demand  of  persons  absolutely  entitled  to 
property  to  elect  to  take  it  unconverted,  they  may  get  an  injunc- 
tion to  prevent  the  trustees  selling  the  property,  provided  the  neces- 
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eary  provisions  be  made  for  charges  thereon:  Meek   v.  Devenish,  6 
Ch.  D.  571. 

As  to  conversion  in  certain  cases  by  the  Court  or  third  parties  in- 
dependently of  contract  or  tvilL] — With  regard  to  the  real  estate  of 
a  bankrupt,  vested  in  his  assignees  for  payment  of  his  creditors,  it 
is  clear  that  if  any  of  it  remain  unsold  before  the  death  of  tho 
bankrupt,  and  the  creditors  have  been  fully  satisfied,  it  ■will  go,  in 
case  of  intestacy,  to  his  heir  at-law.     Bromley  y.  Goodere,!  Atk.  75. 

The  result  will  be  the  same  in  the  case  of  real  estate  conveyed  to 
trustees  for  the  benefit  of  creditors,  and  which  remaiDs  unsold  after 
they  have  been  satisfied:  Clissold  v.  Cork,  27  L.  T.  R  (N.  S.)  143; 
20  W.  R  (V.-C.W.)  796;  nom.  Clissold  v.  Cook. 

Should  the  real  estate  of  the  bankrupt  be  sold  or  contracted  to 
be  sold  in  his  lifetime,  it  will  be  considered  as  converted,  and  upon 
his  death  intestate  his  heir-at-law  will  not  be  entitled  to  it,  though 
he  will  be  so  if  the  sale  or  contract  for  sale  be  entered  into  after  the 
death  of  the  bankrupt:  Banks  v.  Scott,  5  Madd.  493. 

Where  conversion  is  rightfully  made,  whether  by  a  court  of  com 
petent  jurisdiction  or  a  trustee,  all  the  consequences  of  a  conver- 
sion must  follow;  and  there  is  no  equity  in  favour  of  the  heir  or 
any  one  else  to  take  the  property  in  any  other  form  than  that  in 
which  it  is  found:  per  Sir  G.  Jessel^M.  R,  in  Steed  v.  Preece,  18  L. 
R.  Eq.  197. 

A  wrongful  conversion  of  property  by  trustees  will  not  afPect  the 
interests  of  the  cestui  que  trusts.  Thus,  if  real  property  be  wrong- 
fully converted  into  personalty,  or  personalty  into  realty,  each  pro- 
perty so  converted  will  be  considered  to  retain  its  original  character. 

When,  however,  conversion  takes  place  by  the  direction  of  a  court 
of  competent  jurisdiction  in  Lunacy  or  Chancery  (which  must  be 
presumed  to  have  acted  rightfully  and  lawfully,  In  re  Mary  Smith, 
a  lunatic,  10  L.  R.  Ch.  App.  84),  the  result,  as  will  be  hereafter 
seen,  is  different  from  the  case  where  conversion  is  wrongfully  made 
by  a  trustee;  and  as  there  are  no  equities  between  the  heir- 
at-law  and  the  next  of  kin,  they  will  take  the  *  properties  [  *  1014  ] 
to  which  they  are  respectively  entitled  according  to  the 
character  in  which  they  find  them. 

In  the  case  of  a  lunatic,  the  Court  will  not  in  general  alter  the 
state  of  a  lunatic's  property  so  as  to  affect  his  successors;  it  will 
however  do  so  when  it  is  for  the  benefit  of  the  lunatic  himself ;  and 
in  dealing  with  the  property  of  a  lunatic  this  principle  is  continually 
borne  in  mind  by  the  Court. 

This  is  well  laid  down  by  Lord  Loughborough,  in  the  leading  case 
of  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  72.  "In  the  series  of 
orders,"  says  his  Lordship,  "made  by  persons  charged  with  the  cus- 
tody of  lunatics  there  is  one  general  principle,  though  I  do  not  say 
it  is  without  some  possible  deviation,  that  the  general  object  of  the 
attention  of  the  administrator  is  solely  and  entirely  the  interest  of 
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ttm  lunatic  himself^  and  with  regard  to  the  management  of  the  es- 
tate, solely  and  entirely  the  interest  of  the  owner  without  looking 
to  the  interests  of  those  who,  upon  his  death,  may  have  an  eventual 
right  of  succession,  and  nothing  could  be  more  dangerous  or  mis- 
chievious  than  for  him  to  consider  how  it  would  affect  the  succes- 
sors. There  will  al.ways  be  among  them  an  ^emulation  of  each 
other;  arid  their  speculations,  if  the  administrator  was  to  engage  in 
them,  would  mislead  his  attention  and  confine  his  observation  as  to 
the  interest  of  the  only  person  he  is  bound  to  take  care  of.  The 
next  of  kin  would  contend  for  a  short  allowance.  The  heir  would 
have  no  interest  to  contend  for  a  short  allowance  out  of  the  rents 
and  profits,  but  might  have  an  emulation  against  the  next  of  kin: 
and,  therefore,  where  the  next  of  kin  would  contend  for  a  narrow 
allowance,  the  heir  would  insist  on  a  large  oue.  Therefore  the 
Courts  have  always  shut  out  of  their  view  all  consideration  of 
eventual  interests,  and  consider  only  the  immediate  interest  of  the 
person  under  their  care.  If  the  interest  of  succession  were  to  be 
respected  by  the  Courts,  I  should  expect  not  only  precedents,  but  a 
continued  course  of  accounting,  that  would  manifest  it  to  be  the  ob- 
ject of  the  attention  of  the  Chancellor.  There  would  be  a  contin- 
ued running  account  between  the  personal  and  real  estate." 

Acting  upon  this  principle,  if  an  application  were  made  to  sell  a 
part  of  the  real  estate  of  a  lunatic  for  the  payment  of  debts,  if  the 
Courts  found  that  the  maintenance  of  the  lunatic  would  be  better 
provided  for,  and  his  advantage  promoted,  by  disposing  of  a  real 
estate,  inconvenient  and  ill-conditioned,  and  that  it  would  be  for 
the  benefit  of  the  lunatic  so  to  pay  the  debts,  and  keep  together  the 
personal  estate,  the  Court  would  have  no  difficulty  in 
[  *  1015  ]  making  an  order  upon  such  an  application:  *  per  Lord 
Eldoriy  in  Ex  parte  Phillips,  19  Ves.  124. 

So  a  case  has  occurred  of  a  lunatic,  seised  ex  parte  paterna  of 
estate  A.,  and  ex  parte  materna  of  estate  B.,  the  latter  being  sub- 
ject to  a  mortgage;  and  timber  rut  upon  A.  having  been  applied  in 
discharge  of  the  mortgage  upon  B.,  it  was  on  a  question  between 
the  heirs  held  that  A.  was  not  to  be  recouped:  per  Lord  Eldon,  C, 
in  Ex  parte  Phillips,  19  Ves.  123,  124.  See,  however,  Be  Leemingy 
7  Jur.  N.  S.  115;  3  De  G.  F.  &  Jo.  43. 

So  timber  may  be  ordered  to  be  cut  on  a  lunatic^s  estate,  and  ap- 
plied in  payment  of  debts  or  redemption  of  the  land  tax:  Ex  parte 
Bromfield,  1  Ves.  jun.  455,  457;  Bevari's  Case,  cited  1  Ves.  jun.  455, 
457;  Ex  parte  Phillips,  19  Ves.  118. 

And  the  produce  of  timber  cut  and  sold  by  the  order  of  the 
Court  on  a  lunatic's  estate,  although  it  may  not  be  wanted  for  any 
particular  purpose,  will  be  considered  on  his  death  as  part  of  his 
personal  assets:  Ex  parte  Bromfield,  1  Ves.  jun.  453;  S.  C,  3  Bro. 
C.  C.  510;  Oxenden  v.  Compton,  2  Ves.  jun.  69;  S.  C,  4  Bro.  C.  C. 
231;  Ex  parte  Phillips,  19  Ves.  118,  overruling  the  dictum  of  Lord 
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Hardwicke  in  Marquis  of  Anandale  v.  Marchioness  of  Anandale,  2 
Ves.  384 

Where  it  is  for  his  benefit,  the  personal  estate  of  a  lunatic  will  be 
laid  out  by  the  Court  on  necessary  expenses  of  his  real  estate,  such 
as  for  repairs  (Sergeson  v.  Sealey,  2  Atk.  414;  Ex  parte  Grimstone, 
Arab.  708;  S.  C,  cited  4  Bro.  C.  C.  235,  n.,  2,  Ves.  jun.  74;  In  re 
Badcocky  4  My.  &  Cr.  440),  for  renewals  of  leaseholds,  or  admis- 
sions to  copyholds  (Ex  parte  Grimstone,  2  Ves.  jun.  75,  n. ;  but  see 
Degge's  Case,  cited  4  Bro.  C.  0.  235  n.),  in  an  action  of  trespass 
relative  to  real  estate  (Oxenden  v.  Ijord  Compton,  2  Ves.  jun.  72),  or 
in  improvements  (Ex  parte  Grimstone,  cited  2  Ves.  juu.  75,  n.),  or 
in  such  an  outlay  as  the  erection  of  a  fire  engine  in  a  colliery  (Ox- 
enden V.  Compton,  2  Ves.  jun.  73). 

In  some  cases  it  has  been  held  that  where  a  mortgage  on  the 
lunatic's  real  estate  has  been  paid  out  of  his  personal  estate,  the 
next  of  kin  had  no  claim  as  against  the  real  estate  for  the  amount 
expended  in  its  exoneration  (Ex  parte  Grimstone,  Arab.  796;  S.  C, 
4  Bro.  C.  C.  235,  cited);  in  more  recent  cases  the  claim  of  the  next 
of  kin  has  been  upheld.  See  Weld  v.  Tew,  Beatt.  272;  Re  Leeming, 
3  De  G.  F.  &  Jo.  43;  7  Jur.  N.  S.  115. 

The  Court,  however,  in  the  exercise  of  its  discretion  in  the  man- 
agement of  a  lunatic's  estate,  will  not  lightly,  or  when  it  is  uncalled 
for,  and  even  it  is  said  only  upon  pressing  occasions,  change  one 
species  of  property  into  another:  Ex  parte  Bromfield,  1 
Ves.  *  jun.  463,  3'  Bro.  C.  C.  515;  Oxenden  v.  Compton^  [  *  1016  ] 
2  Ves.  jun.  76,  4  Bro.  C.  C.  234;  Ex  parte  Grimstone, 
cited  4  Bro.  C.  C.  235,  u.;  Sergeson  \.  Sealey,  2  Atk.  414. 

In  the  case  of  the  sale,  mortgage,  change,  or  other  disposition  of 
a  lunatic's  land,  under  the  Lunacy  Regulation  Act,  1853  (16  &  17 
Vict.  c.  70),  after  answering  the  purposes  for  which  the  moneys  have 
been  raised,  the  surplus  moneys  are  to  be  of  the  same  nature  and 
character  as  the  estate  sold,  mortgaged,  or  otherwise  disposed  of. 
(Sect  119.) 

The  124th  section  moreover  gives  power  to  the  Court  to  direct 
the  committee  to  sell  or  join  in  the  sale  or  partition  of  the  lunatic's 
land,  and  the  legislature  provides  by  the  135th  section  that  the  pro- 
ceeds of  such  sale  shall  be  held  as  real  estate.  See  In  re  Mary  Smith 
(a  lunatic),  10  L.  R.  Ch.  App.  79,  in  which  case  both  money  arising 
from  the  sale  of  part  of  a  lunatic's  estate,  and  also  money  being  a 
gross  sum  payable  by  instalments  for  the  right  to  take  minerals  for 
a  certain  term  of  years  on  another  part  of  such  estate  (and  which 
was  considered  equivalent  to  a  sale  and  not  a  lease),  were,  after  a 
confirmation  of  the  transaction  by  the  Court,  held  under  the  Lunacy 
Regulation  Act  to  go  as  real  estate  to  the  heir-at-law  of  the  lunatic. 
Secus,  as  to  the  proceeds  of  such  sales,  as  the  lunatic  had  concurred 
in  while  of  sound  mind.     16. 

In  a  recent  case,  an  order  made  in  a  partition  suit,  a  share  of  reai 
estate  belonging  to  a  lunatic  was  sold,  and  the  proceeds  paid  into 
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Court  to  the  credit  of  the  matter  of  the  lunacy,  but  they  were  not 
carried  to  a  real  estate  account.  The  lunatic  died  intestate,  and 
his  administrator  claimed  the  money  as  part  of  the  trustee's  per- 
sonal estate.  It  was  held,  however,  by  the  Court  of  Appeal  that  the 
money  retained  the  character  of  real  estate,  and  passed  to  the  luna- 
tic's heir  at-law:  In  Be  Barker,  11  Ch.  D.  241. 

And  under  the  corresponding  provision  in  11  Geo.  4  and  1  Will. 
4,  c.  65,  there  having  been  no  election  to  take  them  as  personalty 
the  surplus  produce  of  a  lunatic's  real  estate  continued  impressed 
with  the  character  of  realty :  Jn  re  Wharton,  5  De  G.  Mac.  &  G.  33. 
The  surplus  proceeds  of  mines  opened  and  demised  under  the 
powers  of  16  &  17  Vict.  c.  70  (the  Lunacy  Regulation,  1854),  s. 
131,  not  necessary  for  the  lunatic's  maintenance,  are  as  between  his 
real  and  personal  represenatives  to  be  considered  as  real  estate  (s. 
132).  Surrenders  may  bo  accepted  and  new  leases  granted  (s.  134), 
and  all  fines,  premiums  and  sums  of  money  received  upon  renewal, 
and  remaining  unapplied  for  the  lunatic's  benefit  will,  as  between 
his  real  and  personal  representatives,  be  considered  as  real '  estate, 
unless  the  lunatic  be  tenant  for  life  only,  and  then  the 
[  *  1017  ]  *  same  will  be  considered  as  personal  estate  (s.  135).  2 
Seton  on  Decrees,  741. 
Inasmuch  as  the  119th  section  of  the  Lunacy  Regulation  Act, 
1856  (16  &  17  Vict.  c.  70),  is  restricted  to  land,  as  defined  there  in 
the  interpretation  clause,  therefore,  on  a  conversion  by  order  in 
lunacy  of  a  lunatic's  personal  estate,  iho  surplus  moneys  will  ac- 
cording to  the  old  law  retain  their  converted  character:  2  Seton  on 
Decrees,  741,  4th  Ed.  ^ 

In  a  recent  case  where  the  Court  had  directed  the  sale  of  shares 
(not  coming  within  the  definition  of  land),  belonging  to  a  lunatic, 
and  invested  the  proceeds  in  a  different  manner,  a  bequest  of  the 
shares  made  by  the  lunatic  before  he  was  of  unsound  mind  was  held 
to  be  adeemed,  and  that  they  fell  into  the  residue,  as  the  Court  in 
the  order  for  the  sale  of  the  shares  had  not  directed  that  the  pro- 
ceeds were  to  go  to  the  same  person  as  would  have  been  entitled  to 
the  shares,  and  as  the  provisions  of  the  Lunacy  Regulation  Act  ( 16 
&  17  Vict.  c.  70),  extended  only  to  land  as  defined  in  the  interpre- 
tation clause  to  the  Act :  Jones  v.  Green,  5  L.  R.  Eq.  555.  The 
Lunacy  Regulation  Act,  1853,  does  not  enable  the  Court  to  charge 
land  of  which  the  lunatic  is  tenant  in  tail  with  the  expenditure  in- 
curred on  another  estate  of  which  he  is  only  tenant  for  life,  nor 
does  it  enable  the  Court  to  charge  with  that  expenditure  the  inher- 
itance of  the  latter  estate:  In  re  Vavassour  (a  Lunatic),  29  Ch.  D. 
806. 

Committees  of  lunatics  ought  not  to  exercise  their  statutory  pow- 
ers of  sale  without  the  consent  of  the  Lord  Cbancellor.  In  Be 
Wade,  1  H.  &  Tw."202;  In  Be  Taylor,  1  H.  &  Tw.  432.  Under 
the  124th  section  of  the  Lunacy  Regulation  Act,  1853,  which  en- 
ables the  committee  with  the  sanction  of  the  Court,  when  a  lunatic 
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is  entitled  with  another  person  to  a  share  of  land,  to  concur  with 
such  other  person  iu  a  sale  as  the  Court  may  direct,  the  Court  hari 
no  jurisdiction  to  authorise  a  sale  to  the  owner  of  the  other  shares: 
In  re  Weld^  a  Lunatic^  28  Ch.  D.  514;  In  re  A.  M.  Woolhoitse,  a 
Lunatic  J  lb.  515,  note. 

If,  however,  the  committees  of  a  lunatic  took  upon  themselves 
without  leave  of  the  Coui-t  for  their  own  advantage  to  change  the 
property  of  the  lunatic,  they  would  not  be  allowed  to  take  advantage 
of  their  own  fraud.  Thus  in  Ex  parte  Ludlow,  2  Atk.  407,  the 
committee3  of  a  lunatic's  estate,  luko  were  entitled  to  it  themselves 
after  his  death,  laid  out  25/.  in  buying  timber  for  the  repairs  of 
barns,  rather  than  take  it  from  the  estate,  notwithstanding  there 
was  timber  upon  it  proper  for  that  purpose.  Lord  Hardwicke,  C, 
held  the  committees  liable  to  refund  the  25Z.  to  the  personal  estate. 
**I  am  of  opinion,"  said  his  Lordship,  "that  committees  of  the  real 
estate  of  a  lunatic  may  exercise  the  same  power  over  it  in  regard  to 
cutting  timber  for  repairs,  as  any  discreet  person  who  was  the  ab- 
solute owner  might  do.  And,  therefore,  the  committees  of  this  estate 
must  make  good  this  sum  of  25Z.  to  the  personal  estate,  for  they  ap- 
pear tome  to  have  done  this  merely  with  regard  to  their  own  interest,as 
the  reversion  of  tfie  real  estate  belongs  to  them^  And  see  Ex  parte 
Bromfield,  1  Ves.  462;  Anon.  2  Freem.  114;  Awdley  v.  Aivdley,  2 
Vern.  192;  so  in  the  case  of  In  re  Badcock,  4  My.  &  Cr.  440,  Lord 
Cottenham  said — "that  if  money  belonging  to  a  lunatic  were  laid 
out  in  the  purchase  of  land,  or  what  would  amount  to  the  same 
thing,  in  building  a  farmhouse,  it  would  be  right  that 
the^um  so  laid  out  *should  retain  its  character  of  per-  [  *  1018  ] 
sonalty." 

And  in  a  recent  case  the  amount  necessary  for  the  repairs  and 
improvements  upon  an  estate  of  which  a  lunatic  was  tenant  in  tail 
was  ordered  to  be  raised  by  a  mortgage  thereof,  although  the  sum 
necessary  for  the  repairs  and  improvements  of  an  estate  of  which 
he  was  owner  in  fee  simple  was  ordered  to  be  paid  out  of  his  per- 
sonalty: Ini^e  Gist  (a  person  of  unsound  mind),  5  Ch.  D.  881. 

An  estate  tail,  however,  of  a  lunatic  Will  not  be  barred  in  such  a 
case  further  than  is  necessary  for  the  purpose:  In  re  Phres,  2  Ch. 
D.  61;  12  Ch.  D.  333. 

It  seems,  however,  that  if  timber  has  been  cut  down  on  a  lunatic's 
estate  by  a  stranger  tortiously,  inasmuch  as  there  has  been  no  abuse 
of  confidence,  and  the  heir  has  no  equity  against  the  personal  rep- 
resentatives, the  timber  or  its  proceeds  will  not  be  restored  to  the 
heir-at-law;  Ex  parte  Bromfield,  1  Ves.  jun  463,  3  Bro.  C.  C.  515. 

As  to  the  jurisdiction  of  the  Lord  Chancellor  to  order  the  sale  of 
the  property  of  a  lunatic  not  found  such  by  inquisition,  when  it 
does  not  exceed  lOOOZ.  in  value  or  the  income  thereof,  50Z.  a  year, 
see  25  &  26  Vict.  c.  86,  ss.  12  and  13. 

With  regard  to  the  conversion  of  the  property  of  infants  Lord 
Thurlow  in  one  case  said  that  "he  could  not  distinguish  between 
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lunatics  and  infants:"  Ex  parte  Bromfield,  1  Ves.  jun.  461,  3  Bro. 
C.  C.  515. 

However,  until  the  passing  of  the  late  "Wills  Act  (1  Vict.  c.  26), 
this  distinction  existed  between  an  adult  lunatic  and  an  infant,  an 
adult  lunatic  on  his  recovery  always  had,  though  by  different  modes, 
the  same  power  of  disposition  both  over  his  real  and  personal  prop 
erty;  to  convert,  therefore,  ODe  species  of  property  into  another, 
would  not  injure  the  lunatic.  An  infant,  however,  before  the  pass- 
ing of  the  late  Wills  Act,  might  dispose  of  personal  estate  before 
he  attained  the  age  of  twenty -one,  but  he  could  not  devise  real  estate 
until  he  attained  that  age.  The  Court,  therefore,  would  not  con- 
vert his  personalty  into  realty,  because  that  would  deprive  him  of  a 
power  of  disposition  which  the  law  gave  to  him  over  pereonaltyj 
nor  would  it  convert  realty  into  personalty,  because  by  so  doing  a 
power  would  have  been  conferred  upon  him  contrary  to  the  policy 
of  the  law:  Ex  parte  Phillips,  19  Ves.  122;  and  see  Witter  \.  Wittery 
3  P.  Wms.  99;  Rook  v.  WoHh,  1  Ves.  461;  Sergeson  v.  Sealey,  2 
Atk.  413;  Ashburton  v.  Ashburton,  6  Ves.  6;  Ware  v.  Polhill,  11 
Ves.  278;  sed  vide  Earl  of  Winchilsea  v.  Norcliffe,  1  Vern.  435; 
Inwood  V.   Twyne,  2  Eden,  152. 

Accordingly,  it  has  been  held  that  except  in  the  case 
[  *  1019  ]  of  necessary  expenses,  such  as  for  repairs  {Ex  *parte 
Grimstone,  4  Bro.  C.  C.  note,  235),  keeping  up  a  house 
(Ex parte  Grimstone,  Amb.  708),  paying  for  an  estate  devised  to  an 
infant  in  consideration  of  his  paying  the  purchase  money  ( Vernon 
V.  Vernon,  ciiQdi  1  Ves.  j.un.  456),  for  which  purposes  the  infant's 
personalty  has  been  held  to  be  applicable,  no  conversion  of  his 
property  from  one  species  to  another  would  be  allowed. 

Thus  the  proceeds  of  timber  cut  on  the  estate  of  an  infant  would, 
it  seems,  be  considered  as  part  of  the  realty,  and  descend  to  the  heir: 
Tullit  V.  Tullit,  Amb.  370,  1  Dick.  322;  Ex  parte  Phillips,  19  Ves. 
124;  sed  vide  Ex  parte  Bromfield,  3  Bro.  C.  C.  516. 

A  distinction  was  taken  in  the  case  of  Mason  v.  Mason,  cited  Amb. 
371,  between  the  case  of  timber  cut  on  the  estate  of  an  infant  seised 
in  tail,  and  an  infant  seised  io  fee,  inasmuch  as  in  the  latter  case  the 
timber  being  taken  as  realty  went  to  the  infant  absolutely,  whereas, 
in  the  former  case,  if  it  were  taken  as  realty,  it  might  go  to  the  re- 
mainderman, and  it  ought  therefore  to  be  taken  as  personalty.  And 
Sir  Thomas  Clarke,  M.  R.,  in  a  subsequent  case,  allowed  of  the  dis- 
tinction as  taken  in  Mason  v.  Mason.     See  Tulht  v.  Tullit,  Amb.  371. 

Moreover,  where  the  personal  estate  of  the  infant  has  been  ap- 
plied in  paying  off  a  charge  or  redeeming  a  mortgage,  it  has  been 
ordered  that  it  shall  be  considered  as  personal  estate  for  the  benefit 
of  the  infant.  See  Ex  parte  Bromfield,  3  Bro.  C.  C.  516;  Seys  v. 
Price,  9  Mod.  220;  Tullet  v.  Tullet,  1  Dick.  328;  sed  vide  Ex  parte 
Grimstone,  Amb.  708;  Zoach  v.  Lloyd,  cited  2  Vern.  192;  Dennis  y. 
Badd,  cited  lb.  193 ;  and  see  Earl  of  Winchilsea  v.  Norcliffe,  1  Vern. 
436.  Lord  Eldon,  in  a  well-known  case,  says,  "I  have  uniformly 
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made  it  a  rule,  since  I  have  sat  here,  where  property  of  one  nature 
has  been  applied  for  the  benefit  of  an  infant  to  property  of  another 
nature,  to  have  an  express  prosrision,  that  if  he  shall  not  attain  the 
age  at  which  he  shall  have  a  disposable  power,  the  representative 
shall  not  be  prejudiced  in  any  degree  by  the  act  done  by  the  Court 
in  contemplation  of  the  infant's  benefit,  in  all  the  circumstances  sur- 
prise or  accident  can  throw  round  it:   Ware  v.  Polhill,  11  Ves.  278, 

Even  if  the  Court  forgets  to  make  such  declaration  the  law  is  the 
same,  and  it  is  a  matter  of  course  to  reform  the  order,  because,  says 
Lord  Eldon,  "The  order  does  not  create  the  right,  but  is  a  declara- 
tion of  a  pre-existing  right  so  to  have  the  property  secured:"  Ware 
V.  Polhill,  11  Ves.  278.  In  a  case,  however,  where  during  the  minor- 
ity of  a  tenant  for  life,  of  land,  part  of  the  income  had  been 
expended  under  the  order  of  the  Court  in  *  improving  [  *  1020  ] 
the  property,  Lord  Romilly,  M.  R.,  held  that  the  Court 
had  no  power  to  declare  the  sum  so  expended  a  charge  on  the  prop- 
erty, even  though  the  tenant  for  life  died  an  infant  and  the  order 
had  been  made  in  the  presence  of  the  remainderman:  Floyer  v. 
Bankes,  8  L.  R.  Eq.  115. 

In  the  case  of  descendible  freeholds  of  an  infant  the  line  of  descent 
may  be  altered,  by  the  act  of  a  guardian  of  the  infant,  as  by  the  re- 
newal of  a  lease  for  lives  of  which  the  infant  is  seised  ex  parte  ma- 
terna,  for  the  new  lease  being  considered  as  a  new  acquisition,  and 
vesting  in  the  infant  as  a  purchaser,  will  descend  to  the  heirs  ex 
parte  paternfi,  as  it  is  immaterial  to  the  infant  which  of  the  heirs 
takes  it.  And  it  was  said  by  Lord  Hardwicke,  C,  "to  be  not  like 
the  case  of  an  infant's  personal  estate  turned  into  real;  for  the  rea- 
son of  that  being  still  considered  as  personal  estate,  is,  because  of 
the  difi*erent  ages  at  which  the  infant  might  dispose  of  his  personal 
and  his  real  estate,  and  not  out  of  favour  to  any  one  representative 
more  than  another:"  Pierson  v.  Shore,  1  Atk.  480;  Mason  v.  Day, 
Prec.  Ch.  319. 

By  the  Wills  Act,  1  Vict.  c.  26,  an  infant  has  no  more  power  by 
will  over  personal  estate  than  over  real  estate;  the  reason,  therefore, 
for  the  distinction,  running  through  the  decisions,  between  the  con- 
version of  the  property  of  infants  and  lunatics,  no  longer  exists;  and 
it  would  seem,  therefore,  that  where  the  Court  for  the  benefit  of  an 
infant  converts  property  of  one  description  into  property  of  another 
description,  that,  as  in  case  of  the  property  of  lunatics  similarly  con- 
verted, it  ought  to  go  to  the  heir-at-law  or  next  of  kin,  according  to 
its  character  at  the  death  of  the  infant. 

In  the  well-known  case  of  Dyer  v.  Dyer,  34  Beav.  504,  timber  which 
was  deteriorating  was  cut  by  order  of  the  Court,  and  for  the  benefit 
of  the  estate,  on  the  property  of  an  infant,  who  was  equitable  tenant 
in  fee  subject  to  an  executory  devise  over  in  the  event  of  his  dying 
under  twenty-one  without  issue.  He  afterwards  died  under  twenty- 
one  without  issue.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that 
the  proceeds  of  the  sale  of  the  timber  were  the  personal  estate  of  the 
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infant.  "If,"  said  his  Honor,  "the  Court  in  administering  the  real 
estate  of  an  infant,  finds  that  it  would  be  for  his  benefit  to  cut  the 
timber,  the  produce  belongs  to  him  as  personal  estate,  and  the  Court 
does  not  consider  whether,  if  he  dies  in  his  infancy,  his  heir-at-law 
or  next  of  kin  would  take  it;  but  it  simply  directs  the  timber  to  be 
felled  for  the  benefit  of  the  person  who  is  then  the  owner  of  the  fee 
simple.  Thereby  so  much  of  the  realty  is  converted  into  personalty : 
not  when  the  order  is  made,  but  at  the  time  when  the  tim- 
[  *  1021  ]  ber  is  severed.  In  my  *  opinion  the  fact  of  this  young 
man  having  died  before  he  attained  twenty-one,  no  more 
alters  the  character  of  the  timber  or  of  the  money  derived  from  it, 
than  if  he  had  died  two  or  three  days  after  attaining  twenty-one; 
nor  does  the  fact  that  there  is  an  executory  devise  over,  in  the  event 
of  his  dying  under  twenty-one  without  issue  make  any  difference. 
Now  let  us  see  if  the  cases  are  not  consistent  with  this.  In  Oxenden 
v.  Lord  Compton  (2  Ves.  jun.  69),  the  Court  in  dealing  with  the  estate 
of  a  lunatic,  cut  timber  during  his  life.  When  it  was  severed  it  be- 
came personalty,  and  on  the  death  of  the  lunatic  as  personalty  went 
to  his  next  of  kin,  and  not  to  his  heir-at-law." 

In  this  case  it  will  be  observed  that  the  Master  of  the  Eolls  makes 
no  distinction  between  timber  felled  by  the  order  of  the  Court  on 
the  estate  of  an  infant,  and  timber  felled  on  the  estate  of  a  lunatic. 
This  point,  however,  does  not,  according  to  the  reports  referred  to, 
appear  to  have  been  argued  before  him. 

Where,  however,  during  the  life  of  a  person  having  a  limited  in- 
fterest,  timber  is  directed  to  be  cut  on  a  settled  estate,  the  proceeds 
of  the  timber  will  be  considered  as  reaClty  until  some  person  abso- 
lutely entitled  thereto  elects  to  take  them  as  personalty:  Field  v. 
Brown,  27  Beav.  90. 

Secus,  if  the  order  be  made  upon  the  application  of  the  remain- 
dermen entitled  in  fee  simple  subject  to  the  prior  estate:  Phillips 
V.  Day  cock,  W.  N.,  1867,  p.  54 

The  question  has  been  recently  much  discussed,  whether  when 
realty  has  been  converted  by  the  Court  or  trustees  for  a  particular 
purpose  which  does  not  exhaust  the  whole  proceeds  of  the  sale,  the 
surplus  is  to  be  considered  realty  or  personalty.  Flanagan  v.  Flan- 
agan (ante,  p.  972)  is  in  favour  of  the  surplus  being  taken  as  per- 
sonalty. The  decision  of  Vice-Chancellor  Shadwell  in  Jermy  v. 
Preston,  13  Sim.  356,  appears  to  be  the  other  way.  And  in  a  sub- 
sequent case,  where  under  a  decree  of  the  Court  more  real  estate 
had  been  sold  than  was  necessary  for  payment  of  mortgage  or  other 
debts  (which  was  the  only  object  of  the  sale),  the  surplus  was  still 
held  to  retain  the  character  of  realty.  See  Cooke  v.  Dealey,  22 
Beav.  196.  See  also  Lancaster  v.  Evors,  1  Ph.  349;  Johnson  v. 
Webster,  4  De  G.  Mac.  &  G.  484;  Dyer  v.  Dyer,  34  Beav.  504. 

More  recently,  however,  the  case  of  Flanagan  v.  Flanagan,  has 
been  followed,  and  the  cases  of  Jermy  v.  Preston,  (13  Sim.  356)  and 
Cooke  V.  Dealey  (22  Beav.   196)  questioned.     See  Steed  v.  Preece, 
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18  L.  R.  Eq.  192 ;  there  two  persons,  one  an  infant,  the  other  adult, 
were  entitled  in  Equity  to  real  estate  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them.  A  suit  was 
instituted  by  trustees  for  administration  *  of  the  trusts  [  *  1022  ] 
of  the  instrument  under  which  these  persons  were  en- 
titled, and  also  asking  for  partition,  and  a  decree  was  made  by  which 
(the  Court  being  of  opinion  that  a  sale  would  be  for  the  benefit  of 
the  infant  defendant,  and  the  adult  defendant  consenting)  a  sale 
was  ordered.  A  sale  was  made  under  the  decree,  and  the  purchase- 
money  paid  into  Court,  and  upon  further  consideration  the  adult's 
share  was  paid  to  him,  and  the  infant's  share  carried  to  his  separate 
account.  The  infant  afterwards  died  without  having  attained  twenty- 
one.  Sir  G.  Jessel,  M.  R.,  after  reviewing  the  authorities,  held  that 
the  fund  in  Court  belonged  to  his  legal  personal  representatives, 
and  was  not  to  be  treated  as  realty.  "The  estate,"  said  his  Honor, 
"has  been  properly  converted  into  money;  and  as  between  volun- 
teers— which  both  administrators  and  remaindermen  are — it  has 
been  laid  down  ( Oxenden  v.  Lord  Compton,  2  Ves.  69,  70)  that  they 
must  take  the  estate  as  they  found  it.  .  .  .  But  then,  it  is  said, 
that  the  decree  was  partially  wrong.  Now,  as  to  that,  the  case  of 
Flanagan  v.  Flanagan  (ante  p.  972)  appears  to  me  unanswerable. 
I  am  aware  that  the  decision  of  Sir  L.  Shadwell  in  Jermy  v.  Preston 
(13  Sim.  356),  and  the  decision  of  Lord  Bomilly,  in  Cooke  v.  Dealey 
(22  Beav.  196),  appear  at  first  sight  to  be  antagonistic  to  this.  In 
Jermy  v.  Preston  the  report  does  not  state  the  trusts  of  the  term, 
the  estate  subject  to  which  had  been  sold;  but  counsel  on  both  sides 
appear  to  have  said  that  the  Court  had  sold  more  than  was  necessary. 
How  that  could  be  is  difficult  to  understand,  for  it  appears  from  the 
report  that  the  decree  ordered  a  sale  or  mortgage,  with  the  Master's 
approbation,  of  a  sufficient  part  of  the  estates  comprised  in  the  term, 
and  that  the  Master  made  a  report  approving  of  the  sale,  by  which  he 
must  have  found  that  a  sufficient  part  was  sold. 

"Again,  the  judgment  in  Cooke  v.  Dealey  (22  Beav.  196)  is  based 
on  a  general  principle  assumed  to  have  been  laid  down  in  Ackroyd 
V.  Smithson  (1  Bro.  C.  C.  503),  viz.,  that  the  conversion  of  real  estate 
into  personalty  only  takes  eftect  to  the  extent  of  the  object  requir- 
ed, and  that  beyond  this  the  rights  of  the  parties  remain  the  same 
as  if  no  conversion  had  taken  place.  But  all  that  Ackroyd  v.  Smith- 
son  decided  was,  that  a  conversion  directed  by  a  testator  is  a  con- 
version only  for  the  purposes  of  the  will,  and  that  all  that  is  not 
wanted  for  these  purposes  must  go  to  the  person  who  would  have 
been  entitled  but  for  the  will.  It  does  not  decide  that  if  the  Court 
or  a  trustee  sell  more  than  is  necessary,  there  is  any  equity  to  re- 
convert the  surplus  for  the  benefit  of  the  heir-at-law  of 
the  person  entitled  *  at  the  time  of  the  sale.  As  I  have  [  *  1023  ] 
already  remarked,  it  is  not  necessary  to  decide  that  ques- 
tion now:  but  it  seems  to  me  that  if  a  conversion  is  rightfully  made, 
whether  by  the  Court  or  a  trustee,  all  the  consequences  of  a  con- 
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version  must  follow;  and  that  there  is  no  equity  in  favour  of  the 
heir  or  any  one  else  to  take  the  property  in  any  other  form  than 
that  in  which  it  is  found:  and  that  the  sole  question  to  be  consider- 
ed in  all  these  cases  is,  whether  the  estate  has  been  rightfully  or 
wrongfully  sold."  And  see  Batteste  v,  Maunsell,  10  I.  R.  Eq.  97, 
314. 

And  where  the  Court  in  an  action  for  administration  in  the  exer- 
cise of  its  jurisdiction  makes  an  order  for  the  sale  of  real  estate, 
the  order  itself  even  in  the  case  of  an  estate  belonging  to  au  infant 
operates  as  an  immediate  conversioo,  and  before  any  sale  has  actu- 
ally taken  place:  Hyett  v.  Mekin,  25  Ch.  D.  735. 

But  where  a  decree  ordering  real  estate  devised  in  strict  settle- 
ment to  be  sold  for  payment  of  debts,  directed  that  if  more  were 
sold  than  was  sufficient  for  that  purpose,  the  surplus  should  be  laid 
out  in  land  to  be  settled  to  the  same  uses  as  the  devised  estate,  the 
heir-at-law  of  the  person  entitled  in  fee  to  the  devised  estate  under 
the  ultimate  limitation,  was  held  entitled  to  the  surplus  as  real  es- 
tate: Fellow  V.  Jermyn,  W.  N.,  28  April,  1877,  p.  95. 

But  in  the  case  of  persons  under  disability,  so  dying,  an  equity 
for  reconversion  arises  by  force  of  the  Partition  Act,  1868,  s.  8, 
which  incorporates  the  Settled  Estates  Act,  ss.  23-25  (now  Settled 
Estates  Act,  1877,  ss.  34-36).  See  Foster  v.  Foster,  1  Ch.  D.  588 ;  there 
real  estate,  to  a  share  of  which  infants  were  entitled,  was  sold  un- 
der the  decree  in  a  partition  suit.  It  was  held  by  Sir  G.  Jessel, 
M.  R.,  that  the  proceeds  of  the  sale  must  be  treated  as  realty.  "All 
I  decided  in  Steed  v.  Preece^^  (19  L.  R.  Eq.  113),  said  his  Lordship, 
"was  that  if  conversion  is  rightfully  made,  whether  by  the  Court  or 
a  trustee,  the  consequences  of  conversion  must  follow,  if  there  be 
no  equity  in  favour  of  the  heir  or  of  any  one  else  for  reconversion. 
In  the  present  case  I-think  there  is  such  an  equity  in  the  provisions 
of  ss.  23  to  25  inclusive  of  the  Leases  and  Sales  of  Settled  Estates 
Act  (19  &  20  Vict.  c.  120)  which  must  read  as  part  of  the  Parti- 
tion Act,  1868." 

The  same  result  will  follow  in  the  case  of  the  share  of  a  person 
of  unsound  mind:  Grimwood  v.  Battels,  25  W.  R.  843;  In  re  Barker, 
17  Ch.  D.  241,  244. 

_As  also  of  the  share  of  a  married  woman  who  has  died  without 

electing  to  treat  the  property  as  converted  {Foivler\.  Scott,  19  W. 

R.  972)  or  without  having  done  any  act  to  affect  her  equity  to 

a  reconversion  under  the  Settled  Estates  or  Settled  Land 

[*1024]  *Act:    Mildmay  v.  Quicke,  46  L.  J.  Ch.  667;  6  Ch.  D. 

553. 

On  the  death,  intestate,  of  the  person  entitled  to  the  proceeds  of 
the  sale  in  its  reconverted  estate,  the  heir-at-law  will  be  entitled 
thereto,  as  money  and  not  as  realty:  see  Mordaunt  v.  Bemvell^  19 
Ch.  D.  302;  there  a  decree  for  the  sale  of  real  estate  having  been 
made  in  a  partition  suit,  the  property  was  sold  and  the  proceeds 
paid  into  court.  Three  of  the  persons  entitled  to  the  shares  in  the 
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property  died  intestate  before  the  money  was  distributed,  leaving 
their  father  their  heir-at-law  and  sole  next  of  kin.  He  took  out 
administration  to  each  of  them,  and  then  died  intestate.  It  was 
held  that  the  father  took  his  children's  shares  of  the  money  as  their 
heir-at-law,  but  that  he  took  them  as  money,  and  that  on  his  death 
they  passed  to  his  personal  representative  and  not  to  his  heir-at-law. 

Where,  however,  in  a  partition  action,  an  order  for  sale  of  a  mar- 
ried woman's  share  of  real  estate  is  made  ivith  her  consent  under 
sect.  6  of  the  Partition  Act,  1876  (39  &  40  Vict.  c.  17)  it  operates 
as  a  conversion  of  such  share  into  personal  estate  (  Wallace  v.  Green- 
ivood,  16  Ch.  D.  362),  and  if  the  proceeds  of  her  share  be  under  200Z. 
the  Court  will  order  the  same  to  be  paid  out  to  her  upon  her  separate 
receipt  and  upon  an  affidavit  of  no  settlement,  and  will  dispense  with 
her  separate  examination  as  to  her  election  to  take  the  money  as 
personal  estate  {ih.)  not  following:  In  re  Shaw,  49  L.  J.  (Ch. )  213. 

Where  money  is  paid  into  court,  the  produce  of  real  estate  con- 
verted by  compulsory  powers  under  acts  of  parliament,  as  under 
the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  it  in  gen- 
eral remains  in  court  subject  to  the  rights  of  the  parties  interested 
in  it  to  have  it  reinvested  in  land,  and  it  is  to  be  considered  as  money 
or  personal  estate  in  court,  subject  to  a  trust  to  be  invested  in  land, 
and  therefore  impressed  with  the  quality  of  real  estate  (In  re  Stewart, 
1  !Sm.  &  G.  32,  39;  The  Midland  Counties  Railway  Company  \.  Os- 
win,  1  Coll.  80;  In  re  Taylor^ s  Settlement,  Q  Hare,  596),  until  some 
act  is  done  by  the  owner  showing  his  election  to  take  it  as  person- 
alty: In  re  Homer* s  Estate,  5  De  G.  &  Sm.  483;  In  re  Stewart,  1 
Sm.  &  GifiF.  39. 

And  it  is  not  essential  to  the  reconversion  of  the  money  paid  into 
court  under  the  69th  section,  that  the  property  should  be  in  settle- 
ment, because  the  directions  therein  that  such  money  is  to  be  in- 
vested in  the  purchase  of  lands  to  be  conveyed  in  the  same  manner 
as  the  lands  taken  "stood  settled"  means  "stood  limited,"  words 
applicable  to  an  estate  in  fee  of  a  person  under  disability:  see  Kel- 
land  v.  Fulford,  6  Ch.  D.  491 ;  there,  lands  of  which  an 
infant  was  seised  in  fee,  and  whose  estate  *was  being  [*  1025  ] 
administered  by  the  Court,  were  taken  by  a  railway 
company,  and  the  purchase- money  paid  into  court,  under  the  69th 
sect,  of  the  Lands  Clausies  Consolidation  Act,  and  invested  in  con- 
sols. The  infant  having  died,  intestate,  it  was  held  by  Sir  G.  Jes- 
sel,  M.  R.,  that  the  fund  continued  impressed  with  the  character  of 
real  estate,  and  accordingly  passed  to  the  heir-at-law. 

Where,  however,  land  had  been  taken  by  a  company  under  the 
Lands  Clauses  Consolidation  Act,  from  a  person  who  was,  and  con- 
tinued until  his  death,  in  a  state  of  mental  imbecility,  but  ivas  not 
the  subject  of  a  commission  of  lunacy,  and  the  money  was  paid  into 
court,  it  was  held  by  Lord  Cranivorth,  V. -C,  after  the  death  of  the 
landowner,  that  the  money  was  not  to  be  reinvested  in  or  considered 
as  land,  but  to  be  paid  to  his  personal  representatives :  his  Lordship 
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being  of  opinion,  that  the  money  ought  to  be  treated  "as  being  paid 
in  by  a  party  seised  in  fee  and  competent  to  sell."  JSee  Ex  parte 
Flamank,  TSim.  N.  S.  260. 

In  the  recent  case  however  of  In  re  Tugivell,  27  Gh.  D.  309,  Pear- 
son, J.,  under  similar  circumstances,  the  money  being  in  court  and 
the  heir  of  the  lunatic  being  willing  to  confirm  the  sale,  held  that 
he  was  entitled  to  have  the  money,  and  that  it  ought  not  to  be  paid 
to  the  personal  representative,  who  could  make  no  title  to  the  land, 
and  his  Lordship  said  that  he  must  decline  to  follow  the  case  of  Ex 
parte  Flamank,  in  which  case  he  was  utterly  unable  to  follow  Lord 
Cranworth's  reasons. 

As  to  the  question  of  conversion  arising  upon  the  construction  of 
local  Acts;  see  Shard  \.  Shard,  14  Ves.  348;  Cramer^ s  Case,  1  Sm. 
&  G.  32;  In  re  Taylor^ s  Settlement,  9  Hare,  596;  Midland  Counties 
Railivay  Company  v.  Oswin,  1  Coll.  80;  In  re  Harrop,  3  Drew.  726; 
In  re  Robertson,  3  Jur.  N.  S.  784;  Dixie  v.  Wright,  32  Beav.  662; 
Re  Skegg^s  Settlement,  2  De  G,  Jo.  &  Sm.  533;  Cadman  v.  Cadman, 
13  L.  R.  (Eq.)  470. 

By  the  Irish  Church  Act,  1869  (32  &  33  Vict.  c.  42),  every  ad- 
vowson,  with  perpetual  right  of  presentation  to  a  living  in  the  Es- 
tablished Church  in  Ireland,  was  converted  into  personalty,  viz.,  the 
right  to  receive  the  compensation  which  should  be  assessed  by  the 
Commissioners:  see  Freiven  v.  Frewen,  10  L.  R.  Ch.  App.  610, 
where  it  was  held  that  the  executors  of  a  testator  and  not  the  de- 
visees of  his  livings  were  entitled  to  the  compensation  under  the  act. 

Questions  have  arisen  with  regard  to  moneys  arising  from  insur- 
ance against  fire  of  settled  property,  whether  they  were  to  be  con- 
sidered as  the  personalty  of  the  party  who  had  kept  up  the  insur- 
ance or  as  real  estate  for  the  benefit  of  the  parties  en- 
[  *  1026  ]  titled  to* the  estate:  see  Wamvicker  v.  Bretnall,  23  Ch. 
D.  188.  There,  during  the  infancy  of  a  tenant  in  tail  of 
freehold  estates  devised  in  strict  settlement,  part  of  which  consisted 
of  a  corn  mill  let  on  lease,  the  rents  were  received  by  his  mother  on 
his  behalf,  and  she  thereout  paid  the  premiums  necessary  for  keep- 
ing up  a  policy  which  had  been  affected  in  her  name  for  insuring 
the  mill  against  fire.  The  will  contained  no  provision  for  fire  in- 
surance. The  mill  having  been  burnt  down,  and  it  not  being  con- 
sidered for  the  benefit  of  any  person  interested  in  the  settled  estates 
that  it  should  bo  rebuilt.  It  was  held  that  the  insurance  moneys 
belonged  to  the  infant  tenant  in  tail  as  his  personal  estate  and  were 
not  treated  as  real  estate  for  the  benefit  of  all  persons  interested  in 
the  settled  estate.  See  also  Seymour  v.  Vernon,  18  Jur.  189;  sed 
vide  Parry  v.  Ashley,  3  Sim.  97,  100,  and  the  remarks  thereon  in 
Warwicker  v.  Bretnall,  23  Ch.  D.  194. 

The  result  was  held  to  be  otherwise  where  money  was  collect^ed 

on  "briefs"  and  given  to  the  guardian  of  the  infant  for  the  special 

purpose  of  rebuilding  on  the  property  (Rook  v.  Warth,  1  Ves.  460), 

and  where  a   person   absolutely  entitled   to  the  insurance  money 
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abandoned  all  claim  to  it,  and  in  effect  made  a  gift  of  it  to  the  re- 
mainderman: Norris  v.  Harrison,  2  Madd.  268. 

[^Doctrineof  Conversion  Restated.— The  general  principle  on  which 
the  doctrine  of  conversion  is  based  is  that  in  equity  when  money  is 
directed  or  agreed  to  be  turned  into  land,  or  land  is  directed  or 
agreed  to  be  turned  into  money,  equity  treats  that  which  was  agreed 
to  be  done  or  ought  to  be  done  as  having  been  done,  and  puts  upon 
the  property  the  character  of  the  property  into  which  it  will  ulti- 
mately be  converted:  Parkinson's  Appeal,  8  Casey,  455;  Kane  v. 
Gott,*24  Wendell,  641;  Ellison  v.  Wilson,  13  S.  &  R.  330. 

Where  the  conversion  is  absolutely  directed  by  deed  it  takes  place 
from  the  date  of  the  deed,  or  rather  from  the  date  of  the  delivery  of 
the  deed,  where  it  is  directed  by  will  it  takes  place  from  the  date 
of  the  testator's  death. 

The  rule  of  conversion  in  respect  to  trusts,  is  that  if  an  imperative 
trust  is  created,  either  for  employing  money  in  the  purchase  of  land, 
or  for  selling  land  and  turning  it  into  money,  of  which  a  conversion 
is  directed,  it  will  be  dealt  with  in  equity  during  the  continuance  of 
the  trust,  and  for  objects  within  the  scope  of  the  trust,  as  if  the  pur- 
chase or  sale  has  been  actually  made.  If  there  is  an  absolute  di- 
rection to  sell,  it  is  not  material  that  the  time  of  sale  if  fixed,  is 
postponed.  If,  however,  the  power  of  sale  is  discretionary,  there  is 
no  conversion  until  it  is  actually  exercised. 

Under  this  rule  the  points  which  require  notice  are  that  the  con- 
verting trust  shall  be  imperative  and  the  limitation  of  the  continu- 
ance and  purposes  of  the  conversion  so  as  to  coincide  with  the  con- 
tinuance and  purposes  of  the  trust. 

If  a  settlor  conveys  real  estate  upon  trusts  for  sale  and  directs 
the  proceeds  to  be  applied  to  certain  purposes,  some  of  which  fail, 
whether  the  sale  is  directed  in  the  lifetime  of  the  settlor  or  after 
his  decease,  the  property  will  to  the  extent  to  which  the  purposes 
fail,  result  to  the  settlor  as  personal  estate. 

The  rule  of  conversion  in  respect  to  contracts  is,  that  if  a  binding 
contract  be  made  for  the  sale  of  land,  such  contract,  though  in  point 
of  fact  unexecuted  is  considered  in  equity  as  performed,  so  that  the 
land  becomes  the  property  of  the  vendee,  and  the  purchase  money 
that  of  the  vendor.  If  either  of  the  parties  die  before  the  transaction 
has  been  completed  the  equitable  right  to  the  land  or  purchase 
money  will  devolve  as  real  or  personal  estate.  It  is  essential  that 
the  contract  be  a  binding  one  and  such  as  the  Court  will  specifi- 
cally execute;  and  also  that  the  object  for  which  conversion  is  as- 
sumed shall  be  within  the  scope  of  the  contract. 

When  a  conversion  is  rightly  made  either  by  a  court  or  the  trustee, 
all  the  consequences  of  conversion  must  follow:  Hocker  v.  Gentry,  3 
Metcalfe  (Ky.),  463;  Peters  U.Beverly,  10  Peters,  532;  ExparteMc- 
Bee,  63  N.  C.  332.  "Unless  there  is  an  equity  in  favor  of  reconversion : 
Snell's  Eq.  160;  Bailey  v.  Alleghany  Nat.  Bank,  104  Pa.  St.  425.] 
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Lincoln'' s  Inn  Hall^  Wi  Marc7i,llS0. 

[eEPORTED   1   BRO.  c.  c.  503.] 

Resulting  Trust  on  failure  of  the  purposes  for  which  Conver- 
sion HAS  been  directed.] — Testatov  gave  several  legaxiies,  and 
ordered  his  real  and  personal  estate  to  be  sold,  his  debts  and  lega- 
cies to  be  paid  out  of  the  proceeds  arising  from  the  sale,  and  the 
residue  thereof  he  gave  to  certain  legatees,  in  the  proportion  of 
their  legacies.  Two  of  the  residuary  legatees  died,  living  the  tes- 
tator. These  shares  are  lapsed ;  and  so  far  as  they  are  constitu- 
ted of  personal  estate,  shall  go  to  the  next  of  kin,  and  so  far  as 
they  are  constituted  of  real  estate,  to  the  heir-at-  law. 

Christopher  Holdsworth,  by  his  will  gave  (int.  al.)  to  the  defend- 
ants, SmithsoQ  and  Ibbetson,  their  executors  and  administrators, 
200Z.,  in  trust  to  put  the  same  out  at  interest,  and  to  apply  the  in- 
terest in  bringing  up  the  defendant  Mary  Bracklebank,  then  an  in- 
fant, till  twenty-one,  the  principal  to  be  paid  to  her  at  twenty-one, 
and,  if  she  died  before  twenty-one,  then  to  be  paid  to  her  represen- 
tative: and  bequeathed  to  the  Rev.  Thomas  Whittaker,  lOOZ.,  to 
James  Roberts  and  William  Roberts  100?.  each;  to  Grace  Ogle  200Z. ; 
to  George,  Ann,  and  Phoebe  Ogle,  her  children,  lOOZ.  each;  to 
Joseph  Scurr,  2001,;  to  Benjamin  Wright,  200Z. ;  to  Mrs.  Molyneux, 
400?.;  to  Hannah  Close,  150Z.;  to  William  Hawkeswell,  lOOZ.;  to 
Mary  Ross,  200Z;  to  Joseph  Marshall,  200Z. — all  which  legacies, 
together  with  other  legacies  given  by  his  will,  he  directed  to  be  paid 
at  the  end  of  six  months  after  his  decease;  and  the  said  testator 

thereby  gave  all  his  messuages,  cottages,  lands,  tene- 
[  *  1028  ]  ments,  and  hereditaments,  *  situate  at  the  Bank,  in  the 

township  of  Leeds,  with  their  appurtenances,  and  all  his 

real  estate  not  thereinbefore  devised,  and  all  his  household  goods 

and  furniture,  plate,  linen,  stock  in  trade,  and  all  his  personal  es- 

(o)  This  report  was  copied  by  Mr.  Brown  from  the  notes  of  Lord  Eldon — 
From  Lord  Redesdale's  MSS. 
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tate,  whatsoever,  unto  the  defendants,  Smithson  and  Ibbetson,  their 
heirs,  executors,  administrators,  and  assigns,  to  hold  the  same  to 
them,  their  heirs,  executors,  administrators,  and  assigns  for  ever,  in 
trust  that  they  should,  as  soon  as  convenient  after  his  decease,  sell 
all  his  said  messuages,  &c.,  for  such  price  or  prices  as  could  he  got 
for  the  same,  and  thereby  to  convert  such  real  and  personal  estate  so 
to  them  devised,  and  every  part  thereof,  into  ready-money,  and  by 
and  out  of  the  money  arising  by  such  sale  to  pay  all  his  debts, 
legacies,  and  funeral  expenses,  and  charges  of  proving  his  will ;  and 
after  payment  thereof,  and  retaining  to  themselves  50Z.  each,  which 
he  thereby  gave  them  for  their  trouble,  in  trust  out  of  such  monies 
to  arise  as  aforesaid,  to  pay  all  legacies  and  annuities  thereby  be- 
queathed, at  the  time  and  in  the  manner  thereby  directed;  and  if 
after  such  payments  made,  and  putting  out  of  the  funds,  as  thereby 
directed,  for  raising  the  annuities  thereby  given,  and  indemnifying 
his  trustees  from  all  charges,  expenses,  and  loss  which  might  at- 
tend the  carrying  the  trusts  of  his  will  into  execution,  there  should 
remain  an  overplus  in  the  hands  of  the  trustees,  which  he  appre- 
hended there  would  be  to  a  considerable  amount,  he  directed  that 
they  and  the  survivors  of  them  should,  within  six  months  after  the 
same  should  be  ascertained,  pay  the  same  unto  his  said  legatees, 
Thomas  Whittaker,  James  Roberts,  William  Roberts,  Grace  Ogle, 
George  Ogle,  Ann  and  Phoebe  Ogle,  Joseph  Scurr,  Benjamin  Wright, 
Mrs.  Molyneux,  H.  Close,  William  Hawkeswell,  Mary  Bracklebank, 
Mary  Ross,  and  Joseph  Marshall,  in  proportion  to  their  several  and 
respective  legacies  therein  to  them  bequeathed;  and  the  testator 
thereby  willed  and  devised  that  two  several  sums  of  250Z.  each, 
which  he  had  therein  directed  to  be  put  out  on  securities  in  the 
names  of  his  trustees,  and  the  interest  arising  therefrom 
to  be  respectively  paid  to  M.  Thackeray  *  and  R.  Gaunt  [  *  1029  ] 
their  respective  lives,  should,  upon  the  several  deaths  of 
them,  the  said  M.  Thackeray  and  R.  Gaunt,  be  paid  in  the  like  pro- 
portions unto  them  his  said  several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  life-time  of 
the  testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator  against  the 
surviving  legatees  and  the  heir-at-law  claiming  the  legacies  given 
to  the  deceased  legatees,  their  shares  in  the  overplus,  and  in  the  two 
sums  of  250Z.  as  lapsed  and  become  part  of  the  personal  estate  of 
the  testator. 
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The  cause  came  on  at  the  "Rolls,  10th  July,  1778,  when  his  Honor 
(Sir  Thomas  Sewell),  being  of  opinion  that  the  surviving  legatees 
took  the  whole  residue,  in  proportion  to  their  several  legacies,  dis-  ■ 
missed  the  bill  without  costs. 

From  this  decree  the  plaintiffs  appealed  to  the  Lord  Chancellor 
Thurlow,  and,  the  cause  coming  on  to  be  heard  before  his  Lordship. 

Mr.  Kenyon  attempted  to  support  the  decree. 

But  Lord  Chancellor  Thurlow  being  clear  (without  hearing  much 
argument)  that  this  was  a  tenancy  in  common  in  the  residue,  and 
that,  therefore,  the  shares  of  the  legatees  who  died  in  the  testator's 
lifetime  were  undisposed  of,  said  the  only  question  was,  whether 
such  shares  belonged  wholly  to  the  next  of  kin  or  to  the  heir-at-law. 

The  Attorney -General  I  {p)^  Mr.  Madocks,  and  Mr.  Selivyn  (for  the 
plaintiffs,  next  of  kin),  contended,  that  the  testator  had  converted 
his  real  estate  into  money  out  and  out  ;  that  he  had  mixed  two  funds, 
and  made  all  personal  estate  ;  that  the  cases,  therefore,  of  Malla- 
bar  v.  Mallabar  (Cas.  temp.  Talb.  79),  and  Durour  v.  Mottaux  (1 
Ves.  320),  must  govern  the  decision  here,  and  that  the  blending  the 
funds  distinguished  this  case  from  that  of  Digby  v.  Legard  (cited  1 
Bro.  C.  C.  501).  Mr.  Selwyn  mentioned  the  cases  of  Flan- 
[  *  1030  ]  agan  v.  Flanagan  (cited  1  Bro.  C.  C.  500),  Fletcher  *  v. 
Ashburner  (1  Bro.  C.  C.  497),  and  Ogle  v.  Cook  (cited  1 
Bro.  C.  C.  501). 

Lord  Chancellor  Thurlow  thought  the  two  former  cases  did  not 
apply,  but  being  in  general  of  opinion  with  the  counsel  for  the  next 
of  kin,  asked  the  counsel  for  the  heir- at  law  upon  what  grounds 
they  could  support  his  claim. 

Mr.  Scott  (q),  for  the  heir-at-law,  said,  they  claimed  on  his  be- 
half  siich  interest  in  the  monies  produced  by  the  sale  of  the  testa- 
tor's real  estates,  as  the  deceased  residuary  legatee  would  have  been 
entitled  to,  if  they  had  survived  the  testator ;  or  so  much  of  their 
shares  of  the  overplus,  now  in  the  events  which  have  happened, 
undisposed  of,  as  is  constituted  by  the  produce  of  the  testator's  real 
estate.  That  the  heir-at-law  is  entitled  to  every  interest  in  land  not 
disposed  of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls  for 
no  reasoning  to  support  it.  It  is  not  necessary  for  the  heir-at-law 
to  deny  that  the  intention  of  the  testator  has  designed  him  nothing; 
his  intention  has  certainly  been  equally  unpropitious  to  his  next  of 

(p)  Alexander  Wedderburne,  Esq.,  afterwards  Earl  of  Rosslyn. 

{q)  Afterwards  Earl  of  Eldon,  from  whose  notes  this  argument  is  taken. 
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kin  ;  but  it  is  not  enough  that  the  testator  did  not  intend  that  his 
heir  should  take  :  he  must  make  a  disposition  in  favour  of  another; 
if  he  has  not  actually  disposed  of  all  his  real  estate,  if  he  has  not 
made  an  universal  heir,  the  law  will  give  such  part  of  his  real  estate 
as  he  has  not  actually  and  eventually  disposed  of,  even  against  his 
intention,  and  h  fortiori  in  a  case  where  he  has  expressed  no  inten- 
tion, to  the  hseres  natus.  If  the  interest  of  the  deceased  legatees 
had  been  an  interest  in  the  produce  of  mere  real  estate,  not  blended 
with  the  produce  of  personal  estate,  it  has  been  admitted,  upon  both 
hearings  that  the  benefit  of  lapsed  devises  would,  according  to  the  case 
of  Dighy  v.  Legard,  and  the  principle  of  the  case  of  Emblyn  v.  Free- 
man, Prec.  Ch.  541,  and  of  many  others,  have  accrued  to  the  heir- 
at  law.  It  is  admitted,  and  cannot  be  denied,  that  where  a  testator 
directs  real  estate  to  be  sold  for  special  purposes,  if  any  of  those 
purposes  become  incapable  of  taking  effect,  the  heir-at- 
law  shall  take  ;  because  there  is  an  end  of  the  *  disposi-  [  *  1031  ] 
tion  when  there  is  an  end  of  the]purposes  for  which  it  was 
made  ;  but  it  is  contended  here,  the  testator  had  not  a  special  inten- 
tion, but  that  he  meant  the  produce  of  his  real  estate  should  be  con- 
sidered as  personal  estate;  that  he  intended  to  convert  it  out  and  out; 
that  he  has  not  kept  the  funds  distinct,  but  that  he  has  blended  them 
so  as  to  be  incapable  of  being  distinguished,  and  that  the  cases, 
therefore,  of  Durour  v.  Motteuoo,  and  Mallabar  v.  Mallabar,  are  au- 
thorities in  point,  that  the  whole  fund  is  personal.  We  admit  that 
a  person  may  decide  what  shall  be  the  nature  of  his  property  after 
his  death,  so  as  to  preclude  all  questions  between  real  and  per- 
sonal representatives.  But  we  insist,  that  if  he  has  not  actually 
and  eventually  so  decided,  they,  upon  whom  the  law  casts  the  title 
to  personal  estate,  can  no  more  claim  in  a  court  of  equity  money 
arising  from  the  sale  of  land,  than  the  heir  can  claim  property  ad- 
mitted to  be  of  a  personal  nature.  As  to  the  question  of  fact,  whether 
he  meant  that,  in  some  event  only,  or  that,  in  all  events,  the  pro- 
duce of  his  real  estates  should  be  considered  as  personalty,  we  ad- 
mit that,  in  favour  of  his  residuary  legatees,  he  meant  to  convert 
the  whole  into  personalty,  in  case  all  Lis  residuary  legatees  should 
eventually  take  the  whole  ;  but  we  contend,  that  he  has  intimated 
no  intention  as  to  that  part  of  the  produce,  as  to  which  his  disposi- 
tion in  the  event  which  has  happened,  has  failed  of  effect.  He  con- 
verts it  out  and  out,  indeed,  if  you  speak  of  his  intention  as  to  the 
qualities  of   the  property,  which  his  legatees  were  to  take  ;  but,  as 
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to  such  part  of  the  property  as,  in  the  event,  they  have  not  taken, 
he  has  not  determined  upon  its  nature  ;  he  never  meant  to  deter- 
mine upon  its  nature,  as  between  his  heir  at-law  and  his  personal 
representative  or  next  of  kin,  because  he  appears  not  to  have  ad- 
verted to  the  possibility  of  any  events  taking  place,  which  would 
give  the  one  or  the  other  an  interest  in  his  property,  and  he  de- 
signed no  part'  of  his  property  for  either.  In  the  event,  the  one  or 
other  must  take  some  part  of  it  ;  but,  to  say  he  has  made  it  all  per- 
sonal property,  and  that  therefore  the  law  must  give  it 
[  *  1032  ]  *  to  the  next  of  kin,  is  to  apply  an  argument  deduced 
from  what  was  the  testator's  intention  in  case  events  had 
taken  place  which  had  not  occurred,  for  the  sake  of  proving  a  simi- 
lar intention,  if  circumstances  happened  directly  contrary  to  those 
with  relation  to  which  only  the  testator  framed  his  intention.  To 
argue  from  what  the  testator  intended  with  respect  to  residuary  leg- 
atees, by  way  of  proving  that  he  intended  the  same  in  favour  of  his 
next  of  kin,  is  to  reason  from  a  case  in  which  intention  is  expressed, 
to  prove  a  like  intention  in  a  case  which  supposes  the  absence  of  in- 
tention ;  though  the  testator,  therefore,  intended  that  his  legatees, 
if  they  had  lived,  should  take  their  respective  shares  of  such  part 
of  the  general  surplus  as  was  produced  by  the  sale  of  the  real  es- 
tates as  money,  he  has  not  declared  any  intention  relative  to  its  na- 
ture, in  case  that  particular  intent  of  his  should  be  disappointed. 
In  the  event,  therefore,  which  has  happened,  it  is  so  much  money 
undisposed  of,  arising  from  the  sale  of  lands.  Such  money  in  this 
Court  is  land,  and  as  such  the  heir  claims  it.  Suppose  all  the  fifteen 
legatees  had  died  in  the  lifetime  of  the  testator,  would  it  not  have 
been  competent  to  the  heir-at-law  to  have  insisted  in  equity,  that 
no  sale  should  be  made  of  the  real  estate?  Would  it  have  been 
possible  to  contend  that,  because  the  testator  had  blended  the  funds, 
in  order  to  make  a  disposition  which  never  took  effect,  and  without 
a  view  to  any  other  given  circumstances,  that  he  had  therefore 
blended  them,  if,  in  the  event,  he  had  made  no  disposition  ;  that, 
because  he  had  made  the  real  estate  personal,  to  give  it  to  his  re- 
siduary legatees,  and  to  disappoint  his  heir,  he  nleant  also  to  disap- 
point his  heir,  whether  his  residuary  legatees  did  or  did  not,  in  the 
event,* take  the  benefit  of  that  disposition?  The  fact  of  his  having 
blended  the  funds  proves  not  a  mere  inattention,  not  mere  indiffer- 
ence to  the  interest  both  of  his  next  of  kin  and  his  heir-at-law,  but 
it  proves  a  purpose  hostile  to  both.  Can  that  fact,  then,  be  a 
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ground  from  whence  to  infer  that,  in  a  change  of  circumstances,  he 
had  a  purpose  of  kindness  and  bounty  to  the  next  of  kin, 
and  *  adverse  to  the  interest  of  the  heir  only  ?  The  [  *  1033  ] 
reason  of  the  intention  ceasing,  the  intention  should  be 
taken  to  have  ceased.  The  testator  meant  to  change  the  legal  qual- 
ities of  his  property,  when  he  meant  to  alter  the  disposition  which 
the  law  would  make  of  his  property ;  but  if,  in  the  event,  the  law 
was  to  make  the  disposition  of  any  part  of  the  property,  he  meant, 
for  aught  that  appears  to  the  contrary  (and  something  must  appear 
to  the  contrary,  to  defeat  the  claim  of  the  heir),  that  the  law  which 
made  the  disposition  should  decide  on  the  qualities  of  the  property 
of  which  it  was  to  dispose.  If,  then,  in  case  all  the  residuary  leg- 
atees had  died,  the  heir  could  have  prevented  a  sale,  is  it  to  be  said, 
that,  because  a  sale  must  be  made,  he  shall  not  have  that  part  of  its 
produce  which  the  objects  of  the  testator's  bounty  cannot  take  ?  It  is  not 
true,  that  where  it  is  necessary  that  a  sale  should  be  made,  to  effect- 
uate the  testator's  purposes  which  are  capable  of  taking  effect,  that 
such  sale  will  convert  the  nature  of  that  part  of  its  produce  which 
cannot  be  applied  according  to  the  testator's  intention.  In  the  case 
of  Emhlyn  v.  Freeman  (Prec.  Ch.  541),  the  heir  was  held  entitled  to 
200Z.  arising  from  the  sale  of  real  estate,  which  the  testator  had  made 
liable  to  an  appointment  by  note,  concerning  which  he  made  no  ap- 
pointment ;  and  there  a  sale  was  necessary.  In  the  case  of  Dighy 
V.  Legard,  where  the  heir  was  held  entitled  to  the  benefit  of  the 
devise,  lapsed  by  the  death,  of  one  of  five  tenats  in  common,  of 
money  to  be  raised  by  sale  of  real  estates  in  the  lifetime  of  the 
testator,  the  heir  could  not  possibly  prevent  a  sale  ;  as  to  the  cases 
of  Mallabar  v.  Mallabar,  and  Durour  v.  Motteux^  they  can  be  con- 
sidered as  authorities  only  by  those  who  do  noi  attend  to  the  distinc- 
tion submitted  above  ;  they  are  so  far  from  deciding  the  case,  that 
they  establish  no  principle  which  applies  to  it.  In  Mallabar  v. 
Mallabar,  the  real  and  personal  estate  are  not  blended  by  the  terms 
of  the  devise  in  the  beginning  of  the  will,  which  is  a  devise  of  real 
estate  only,  upon  trust  to  sell,  and  that  out  of  the  monies  arising 
therefrom,  the  testator's  debts  should  be  paid  ;  and  after 
payment  *  thereof  he  devised,  out  of  the  remainder  of  [  *  1034  ] 
the  money,  500Z.  to  his  sister,  Mary  Bainbridge  ;  500Z.  to 
his  sister's  two  children  that  should  be  living  at  the  time  of  his  de- 
cease, equally  to  be  divided  between  them  :  500Z,  to  his  nephew, 
Nicholas,  who  was  his  heir  at  law  :  500Z.  to  be  divided  amongst  the 
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children  of  his  late  brother,  James  Mallabar,  living  at  his  decease. 
Then  follows  the  clause  which  was  held  to  blend  the  funds  : — 
*'  Item,  after  all  my  debts  and  legacies  paid,  I  give  and  bequeath  all  the 
rest  and  residue  of  my  personal  estate  unto  my  sister  Esther  Mallabar, 
and  appoint  her  executrix."  The  question  was,  whether  there  was 
a  resulting  trust  for  the  heir,  as  to  the  money  arising  from  the  sale 
of  the  real  estate,  after  payment  of  the  debts  and  the  several  sums  of 
bOOl.  The  Court  held,  that  the  testator  had  made  all  his  property 
personal  ;  or  rather,  it  inferred,  from  the  purpose  of  the  testator, 
as  far  as  that  could  be  collected,  from  the  will,  that  the  testator  meant 
by  the  residuary  clause,  to  describe  not  only  money  strictly  personal 
estate,  but  the  money  claimed  by  the  heir  likewise  :  the  Court  in- 
ferred this  from  the  circumstance  of  the  heir's  having  a  legacy  of 
500/.  out  of  that  very  money,  and  because,  if  a  different  construction 
was  made,  the  sister,  his  executrix,  to  whom  the  testator  clearly  in- 
tended to  give  a  beneficial  interest,  would  have  taken  nothing  but  a 
troublesome  office  :  for  if  the  words,  "  the  residue  of  the  personal 
estate,"  did  not  include  this  money,  the  personal  estate  must  have 
been  first  applied  to  pay  the  debts  and  legacies,  in  exoneration  of 
the  real  estates  charged  therewith  by  the  will,  and  the  executrix 
would  have  had  an  office  of  trouble,  without  the  benefit  intended 
her.  But,  though  the  Court  considered  the  surplus  of  the  money 
as  personalty,  as  between  her  (whom  it  held  to  be  a  residuary  lega- 
tee) and  the  heir,  to  effectuate  the  testator's  intention,  c-oes  it  fol 
low  that,  if  the  testator  had  died  intestate  as  to  the  surplus,  as 
the  testator  here  did  as  to  a  part  of  it,  that  the  Court  would 
have  determined  against  the  heir,  in  favour  of  the  next  of  kin,  in 

whose   favour  no   such  argument  as  to  intention  could 
[  *  1035  ]   *  have  been  urged  ?     If  the  residuary  legatee  had  died  in 

the  testator's  lifetime,  the  will  must  have  had  the  same 
construction  as  if  the  residuary  clause  had  not  been  inserted;  for, 
where  the  residuary  clause  has  no  operation  to  any  substantial  pur- 
pose, it  cannot  be  considered  as  a  part  of  the  will;  if  it  had  not  been 
inserted,  the  devise  of  the  real  estate  would  have  been  a  devise  to 
pay  debts  and  legacies  merely.  In  such  case,  then,  it  is  clear  that, 
as  to  the  surplus,  there  would  have  been  a  resulting  trust  for  the 
heir;  the  debts  and  the  sums  of  500Z.  being  paid,  the  testator's  in- 
tention would  have  been  satisfied  to  the  extent  in  which  it  could  take 
effect;  there  would  then  have  been  an  end  of  the  disposition.  There 
is  no  difference  between  such  a  case  and  the  present  case,  except 
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that,  in  that  case,  there  is  no  residuary  legatee  as  to  any  part  of  the 
surplus;  here,  there  is  none  as  to  some  part  of  it:  there,  there  is  a 
general  intestacy  as  to  the  surplus — here,  a  partial  intestacy:  but 
the  effect  of  a  partial  intestacy  must  be  the  same  as  to  the  part,  as 
the  effect  of  a  general  intestacy  is  to  the  whole.  The  case  of  Dur- 
our  V.  Motteux  is  also  a  case  between  residuary  legatees  and  the  heir- 
at-law.  There  the  testator  gave  all  his  real  estates,  to  sell  and  dis- 
pose of  the  whole  with  his  personal  estate,  blending  them  for  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses,  and  performance 
of  his  will;  he  gave  several  legacies,  and  among  the  rest  1200 Z.,  or 
thereabouts,  whereof  part  was  to  be  laid  out  in  the  purchase  of  free- 
hold lands  for  charitable  uses,  some  of  which  were  confessedly  within 
the  Mortmain  Act  (9  Geo.  2,  c.  36),  and  the  rest  determined  to  be  so; 
the  question  was  whether  the  1200Z.  should  go  to  the  heir-at-law,  or 
to  the  residuary  legatees.  Lord  Hardwicke  said,  that  he  was  of 
opinion  that  the  money  which  should  arise  by  the  sale  of  the  real  es- 
tate was  turned  into  personal,  and  so  intended  by  the  testator,  it 
plainly  appearing  that,  by  the  description  of  all  his  personal  estate 
he  meant  to  include  the  whole  in  the  residue,  so  that  it  is  to  be  con- 
sidered now  as  personal  estate;  then  it  comes  to  this:  a  will  is  made 
in  which  there  are  several  legacies,  and  the  residue  of  the 
*  personal  estate  is  given  away;  one  of  the  personal  leg-  [  *  1036  ] 
acies  is  void  by  law;  the  Court  cannot  say,  for  that  rea- 
son, that  he  intended  to  die  intestate,  for  giving  the  residue  over  in- 
cludes everything,  let  it  fall  in  by  reason  of  the  legacies  being  void, 
or  lapsing  in  the  life  of  the  testator.  Nowhere  the  reasoning  of  the 
Court  is  grounded  upon  the  testator's  intention  to  give  his  residuary 
legatees  everything  which  was  not  otherwise  effectually  disposed  of. 
And  the  testator  was  held  to  have  converted  his  real  estate  out  and 
out  into  personal  eslate,  to  effectuate  that  intention;  for  the  resid- 
uary legatees  could  not  otherwise  take  the  1200Z.  But  if  the  resid- 
uary legatees  had  died  in  the  lifetime  of  the  testator,  and  the  next 
of  kin  had  been  called  upon  to  sustain  the  question  against  the  heir, 
the  reasoning  of  the  Court  would  not  apply;  arguments  from  inten- 
tion in  their  favour  could  not  be  resorted  to,  and  the  Court  might 
have  said,  and  must  have  said,  that  the  testator  meant  to  die  intes- 
tate as  to  the  surplus,  if  there  was  no  residuary  legatee  named  in 
his  will  living  at  his  death.  It  could  not  in  that  case  have  been 
said  that  the  testator  meant,  by  the  description  of  all  his  personal 
estate  to  include  the  whole  in  the  residue,  and   therefore   the   void 
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legacy  of  1200Z.  among  the  rest,  because  the  will,  in  that  case,  must 
be  considered  as  if  nothing  concerning  the  residue  had  been  inserted 
in  it.     Here  he  meant  to  make  one  fund  of  the  whole,  to  effectuate 
his  intended  disposition  of  the  whole;  but  if  subsequent  events  de- 
feated that  disposition,  his  intention  in  case  it  took  effect,  is  no  proof 
that  he  had  the  same  intention  in  case  it  did  not  take  effect.     If  there 
had  been  no  residuary  clause,  and  if  the  residuary  legatees  had  been 
dead,  it  could  have  no  effect,  and  therefore  could  not  have  been  at- 
tended to.     In  Durour  v.  Motteux  it  would  have  been  nothing  more 
than  a  devise  of  real  and  personal  estate  for  payment  of  debts,  valid 
legacies,  and  funeral  expense^:  it  would  have  been  then  a  disposi- 
tion with  a  special  intention:  that  intention   being  satisfied,  there 
would  have  been  a  resulting  trust  as  to  the  surplus.     It  is   said, 
if    this    way    of    reasoning    was    good,   it    would    have 
[  *  1037  ]   *  entitled  the  heir  to  the  1200/.  in  the  case  of  Durour  v. 
Motteux:  for  it  was  the  testator's  intention  there,  that  the 
same  sum  should  be  considered  as  money  only  in  case  the  charity 
took  it;  that  the  testator  never  adverted  to  the  event  which  hap*- 
pened — viz.  the  residuary  legatees  taking  it — an  event  which  he  as 
little  thought  of  as  he  did  of  the  next  of  kin's  taking  the  residue. 
The  answer  is,  the  rule  of  law  would  not  suffer,  in  that  case,  what 
no  rule  forbids  in  this;  the  law  says,  where  there  is  a  residuary  leg- 
atee, the  testator  shall  be  presumed  lo   mean   that  he  should  take 
whatever  lapses,  either  by  the  death  of  the  legatees,  or  whatever  is 
not  given  according  to  law  (r).     So  long  as  there  is  any  person  to 
take,  who  is  declared  by  the  testator  to  be  preferred  by  him  to  those 
whom  the  law  appoints  to  succeed  him,  the  heir  can  have  no  claim. 
If  the  testator  spoke  for  himself  he  would  say.  If  my  special  inten- 
tion of  kindness  to  the  charity  fails,  my  general  intention  of  bounty 
to  my  residuary  legatee  shall  take  place;  but  where  the  residuary 
legatee  is  removed,  there  is  nothing  like  a  declaration  by  the  testa- 
tor in  favour  of  the  next  of  kin,  to  entitle  them  to  succeed  the  resid- 
uary legatees,  as  there  is  where  there  is  a  general  residuary  clause 
in  a  will  in  favour  of  the  persons  named  in  it,  to  succeed  the  partic- 
ular legatees;  and  to  money  arising  by  the  sale  of  land,  there  can 
be  no  claim  in  the  next  of  his  kin  but  what  arises  from  the  declara- 
tion of  the  testator;  for,  unless  he  directs  or  expresses  that  it  shall 
be  considered  as  personalty,  the  heir  must  take  it.     We  admit  the 
heir,  then,  to  be  excluded  whilst  there  are  any  persons  who  can  take 
(r)  See  Cambridge  v.  Kous,  8  Ves.  23;  Slackford  v.  Long,  7  Ir.  Ch.  Rep.  87. 
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the  produce  of  the  real  estate  under  the  will, — the  declaration  of  the 
testator's  intention:  we  deny  that  he  is  excluded  by  any  who  make 
their  claim  not  under  the  will,  but  in  defect  of  the  will:  or  that  the 
intention  in  the  will  can  affect  those  who  claim,  upon  the  ground 
that  there  is  no  will  which  relates  to  the  subject.     The  case  of  Cruse 
V.  Barley  and  Banson,  before  Sir  Joseph  Jekyll  (3  P.   Wms.   20), 
seems  to  establish  those  principles,  for  it  shows  that  where  any  part 
of  the  produce  of  the  real  estate  is  so  given  as  to  prove 
that  it  was  not  the  *  testator's  intention,  in  case  that  part   [  *  1038  ] 
should  lapse,  that  it  should  go  to  the  residuary  legatees, 
but  that  he  has  given  them  the  residue  exclusive  of  that  part,  it  shall 
not  go  as  undisposed  personalty  to  the  next  of  kin.     Why  should 
the  next  of  kin  take,  in  preference  to  the  heir,  what  the  residuary 
legatees  cannot  take  for  another  reason — namely,  removal  by  death  ? 
The  case  was:  William  Banson,  seised  in  fee  of  freehold  and  copy- 
hold lands,  which  he  had  surrendered  to  the  use  of  his  will,  and  be- 
ing much  indebted  by  mortgages,  and  having  a  wife  and  five  chil- 
dren, devised  all  his  freehold  and  copyhold  lands  to  the  defendant 
Barley  and  his  heirs,  in  trust  to  sell  for  the  best  price,  and   in   the 
first  place  to  pay  off  all  his  incumbrances  and  his  debts.     He  also 
devised  his  personal  estate  tc  the  same  trustee,  in  trust  to  sell,  and 
after  the  testator's  debts  paid,  to  apply  the  money  arising  by  sale  of 
the  personal  estate,  and  also  the  money  to  be  produced  by  sale  of  the 
real  estate,  among  his  five  children,  in  manner  therein  after  men- 
tioned: to  his  eldest  son  200^.  at  his  age  of  twenty-one,  all  the  rest 
and  residue  thereof  among  his  four  younger  children  at  twenty-one, 
and  with  benefit  of  survivorship.     The  eldest  son  died  under  twenty- 
one;  the  question  was,  what  was  to  become  of  the  200Z?     The  Mas- 
ter of  the  Rolls  thought  it  would  not  go  to  the  younger  children, 
who  were  only  to  have  the  residue,  but  to  the  heir.     It  was  objected, 
that  all  is  made  personal  estate;  the  surplus  of  the  money   arising 
from  the  sale  of  the  real  and  personal  estate,  is  to  go  to  the  hseredes 
facti.     There  could  be  no  doubt,  it  was  urged,  if  the  eldest  son  had 
died  in  the  testator's  life,  it  would  have  been  a  lapsed  residuum :  but 
his  Honor,  after  looking  into  precedents,  declared  for  the  heir,  that 
it  was  the  same  as  if  so  much  land  as  was  of  the  value  of  200Z.  had 
not  been  to  be  sold,  but  suffered  to  descend.     As  to  the  case  of  Flan- 
agan V.  Flanagan,  it  is  perfectly  different   from   this;  that   was  a 
question  between  the  real  and  personal  representative  of  a  person 
entitled  under  the  will  of  the  testator.     The  land  was  sold  under  a 
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decree  of  the  Court,  in  a  cause  in  which  the  person, 
[  *  1039  ]  through  whom  both  claimed,  w^s  party;  *  and  the  decree 
had  ordered  the  surplus,  if  there  should  be  any,  to  be  paid 
to  James  Flanagan,  the  father,  and  James  Flanagan,  the  son, 
equally.  The  sale  was  made  under  the  decree;  and,  the  question 
arising  between  the  real  and  personal  representative  of  Flanagan,  the 
father,  the  Court  determined  the  surplus  should  have  the  same  na- 
ture with  I'espect  to  them  as  the  decree  had  given  it  with  respect  to 
Flanagan  the  father.  In  that  case,  too,  the  testator  had,  foreseeing 
that  a  sale  could  not  be  made  which  would  produce  the  exact  sum 
and  no  more,  directed  his  trustees  to  convey  the  residue  of  the  real 
estate  which  should  remain  unsold,  or  pay  the  produce  of  such  part 
as  should  be  sold,  and  all  other  the  residue  of  his  real  estates  be- 
tween the  father  and  the  son. 

Scudamore  Y.  Scudermore  (Prec.  Ch.  513)  is  not  to  this  point:  it 
determines,  that  the  representatives  of  a  persori  entitled  under  a 
will,  shall  take  money,  as  money  or  as  land  according  as  the  person 
whose  representatives  they  are  would  have  taken  it;  but  it  decides 
nothing  between  the  heir  and  personal  representative  of  the  testa- 
tor himself.  There  is  no  case  in  which  the  next  of  kin  have  been 
considered  as  entitled  against  the  heir,  in  the  event  of  a  lapse  of  the 
whole  or  a  part  of  the  residue,  except  the  case  of  Ogle  v.  Cooke  (s), 
heard  19th  February,  1748,  which  so  far  as  it  relates  to  this  subject 
was  this:  Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate 
to  trustees  to  sell  and  vest  the  money  in  stock,  and  pay  the  interest 
to  his  wife  during  her  widowhood,  and,  after  her  death  or  marriage, 
the  principal  to  his  two  daughters  equally,  except  that  the  eldest 
was  to  have  lOOOZ.  more  than  the  other:  he  gave  the  residue  of  his 
personal  estate  in  the  same  way.  He  afterwards  executed  a  convey- 
ance, in  trust  to  sell  for  payment  of  his  debts,  which  was  held  a  re- 
vocation pro  tanto  only,  and  part  was  sold.  One  of  the  daughters 
died  in  Mr.  Ogle's  life.  The  bill  was  brought  by  the  widow  and  the 
eldest  daughter,  against  the  son,  the  heir,  and  the  trustees,  to  have 
the  residue  of  the  estate  sold,  and  claiming  the  share  of  the  de- 
ceased daughter  as  personal  estate  of  Mr.  Ogle,  to  be  di- 
[*1040]  vided  *  between  them  and  the  son.  The  son  insisted  that 
her  share  was  to  be  coQsidered  as  real  estate:  the  Court  de- 

(s)  See  Collins  v.  Wakeman,  2  Ves  jun.  686,  where  Lord  Loughborough  says, 
that  he  had  caused  the  Reg.  lAh.  to  be  examined,  and  it  was  found  that  the 
point  supposed  to  have  been  decided  by  Ogle  v.  Cooke,  was  in  reality  left  un- 
decided.    It  is,  therefore,  no  longer  an  authority, 
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creed  the  residue  of  the  estate  to  be  sold,  and  that  the  produce 
should  be  considered  as  Mr.  Ogle's  personal  estate.  Here  it  cannot 
be  denied,  that  the  intention  of  the  testator  to  convert  this  estate 
into  money  for  the  sake  of  his  daughters,  was  taken  to  be  a  suffi- 
cient ground  for  the  Court's  considering  the  moiety,  which'  in  the 
event  was  undisposed,  as  personal  estate:  but  the  case  of  Dighy  v. 
Legard  is  a  later  authority,  and  contradicts  the  doctrine  of  that 
case.  The  cases  are  not  in  any  respect  different,  except  in  the  num- 
ber of  the  persons  interested  in  the  produce.  The  daughters,  in 
the  case  of  Ogle  v.  Cooke,  indeed,  had  an  interest  in  the  personal 
as  well  as  real  estate,  which  was  not  given  in  that  of  Dighy  v.  Le- 
gard; but  the  funds  are  kept  separate,  and  not  blended,  in  Ogle 
v.  Cooke.  The  determination  in  the  latter  case,  we  submit,  is 
neither  justified  by  principle  nor  by  authority.  The  case  of  Ogle 
V.  Cooke,  admits  the  deceased  daughter's  moiety,  in  both  the 
real  and  personal  funds,  to  be  undisposed,  but  it  supposes  that  the 
conversion,  which  the  testator  made  with  a  view  to  a  disposition,  is 
to  take  effect,  though  the  disposition  does  not  take  effect.  Upon 
the  whole,  we  contend  that,  if  the  shares  of  the  deceased  legatees 
in  the  overplus  are  undisposed,  parts  of  those  shares  being  consti- 
tuted by  money  arising  from  the  sale  of  real  estate,  the  heir  is  en- 
titled to  such  part;  that  the  intention  of  the  testator,  in  the  events 
that  have  happened,  does  not  destroy  his  claim;  and  that  this  is  a 
case  to  which  the  principles  of  the  adjudications  cited  by  the  coun- 
sel for  the  next  of  kin,  do  not  apply. 

Lord  Chantjellor  Thdrlow  reversed  the  decree,  and  directed  anac-j 
count  to  be  taken  of  the  personal  estate,  and  the  money  arising  from 
the  sale  of  the  real  estate,  and  that  the  share  of  the  deceased  lega- 
tees in  the  overplus  should  be  divided  between  the  next  of  kin  and  the 
heir;  that  is,  so  much  of  those  shares  as  was  constituted 
of  the  personal  estate,  to  the  next  of  kin,  and  so* much  [*1041  ] 
as  was  made  up  of  the  produce  of  the  real  estate,  to  the 
heir. 

He  said,  that  he  fully  approved  the  'determination  in  Dighy  v, 
Legard.  That  he  used  to  think,  when  it  was  necessary  for  any  pur- 
poses of  the  testator's  disposition,  to  convert  the  land  into  money, 
that  the  undisposed  money  would  be  personalty;  but  the  cases  fully 
proved  the  contrary.  It  would  be  too  much  to  say,  that  if  all  the 
legatees  had  died,  the   heir  could,  as   he  certainly  might,  he  said, 
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prevent  a  sale,  and  yet  to  say  that,  because  a  sale  was  necessary, 
the  heir  should  not  take  the  undisposed  part  of  the  produce.  The 
heir  must  stand  in  the  place  of  the  residuary  legatees  who  died,  as  to 
the  produce  of  the  real  estate.  He  said,  he  approved  the  distinction 
made  on  behalf  of  the  heir,  and  decreed  as  before. 


Since  the  case  of  Ackroyd  v.  Smithson,  so  celebrated  for  the  elab- 
orate argument  of  Lord  Eldon,  then  Mr.  Scott,  it  has  never  been 
doubted,  that,  where  a  testator  directs  real  estate  to  be  sold,  and 
the  produce  of  the  sale  to  be  applied  for  a  purpose  which  either 
wholly  or  partially  fails,  the  undisposed-of  beneficial  interest  will 
result  to  his  heir-at-law,  and  will  not  go  to  his  next  of  kin,  although 
the  land  may  have  been  actually  converted  into  money.  See  2  Se- 
ton's  Decrees,  911,  4th  ed.  [In  the  United  States  the  rule  under 
consideration  has  not  received  a  construction  so  favorable  to  the 
heir.  In  Craig  v.  Leslie,  3  Wheaton,  563,  it  was  said  to  be  settled 
that  if  the  intent  of  the  testator  appears  to  have  been  to  stamp 
upon  the  proceeds  of  the  land  described  to  be  sold,  the  quality  of 
personalty,  not  only  to  subserve  the  particular  purposes  of  the  will, 
but  to  all  intents,  the  claim  of  the  heir-at-law  to  a  resulting  trust  is 
defeated,  and  the  estate  is  considered  to  be  personal.] 

Resulting  trusts  on  failure  of  disposition  of  money  to  arise  from 
sale  of  land.^^ — In  Ackroyd  v.  Smithson,  it  will  be  observed  that  the 
disposition  of  the  money  to  arise  from  the  sale  of  the  real  estate 
was  originally  complete,  but  a  lapse  by  the  death  of  two  of  the 
residuary  legatees  in  the  lifetime  of  the  testator,  caused  the  failure 
of  the  disposition  as  to  their  two  shares,  which,  although  actually 
converted  into  money,  resulted  to  the  heir-at-law  as  undisposed-of 
real  estate. 

So  likewise  where  money  impressed  with  the  character  of  realty, 
passes  under  a  generel  devise,  although  there  be  a  trust  for  sale,  it 
will  operate  merely  as  a  conversion  for  the  purposes  of  the  will,  and 
upon  a  lapse  of  a  share  taking  place  on  the  death  of  one  of  the 
devisees,  it  will  result  for  the  benefit  of  the  heir-at-law,  and  not  the 
next  of  kin  of  the  testator.  In  re  Taylor^ s  Settlement,  9  Hare,  596, 
604.  See  also  Salt  v.  Chattaivay,  3  Beav.  576.  [See  Thomas  v. 
"Wood,  1  Md.  Ch.  296;  Parkinson's  Appeal,  8  Casey,  455;  Ellison  v. 
Wilson,  13  S.  &  R.  330;  Arnold  v.  Gilbert,  5  Barb.  190;  Kane  v. 
Gott,  24  Wendell,  641.] 

Upon  the  same  principle,  where  a  partial  disposition 

[  *  1042  ]  only  is  originally  made  of  the  money  to  arise  *from  the 

sale  of    land,  the  portion  undisposed  of    will  result  to 

the  heir-at-law:    Robinson    v.    Taylor,  2    Bro.  C.   C.   589;  Berry  v. 

Usher,  11  Ves.    87;    Wilson  v.  Major,  11  Ves.  205;  Watson  y.  Hayes, 
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5  My.  &  Cr.  125.  [In  the  United  States  the  heir  has  no  claim  to 
assert  unless  the  will  contains  no  residuary  clause. 

If  the  subject  matter  of  the  bequest  that  fails,  is  personal  prop- 
erty, the  residuary  legatee  will  take  all  that  results,  for  a  general 
residuary  bequest  always  carries  every  interest,  whether  undisposed 
of  in  the  will,  or  undisposed  of  in  anv  event:  Vick.  v.  McDaniel,  3 
How.  (Miss.)  337;  Marsh  v.  AVheeler,  2  Edw.  Ch.  156;  Swintona 
Egleston,  3  Eich.  Eq.  201;  Pool  v.  Harrison,  18  Ala.  515.] 

The  same  result  follows  where  money  arising  from  land  directed 
to  be  sold  is  given  over  on  an  event  which  does  not  happen.  Thus, 
in  Jessop  v.  Watson,  1  My.  &  K.  665,  a  testator  directed  a  mixed 
fund,  composed  of  the  produce  of  his  real  and  personal  estate,  to  be 
applied  to  certain  specified  purposes,  and  the  residue  to  be  divided 
equally  among  his  children,  or  child,  at  twenty-one,  if  sons,  and 
twenty- one  qf  marriage,  if  daughters,  and  if  there  was  no  child  who 
should  become  entitled  under  the  trust  to  such  person  as  he  should 
by  his  codicil  appoint.  The  testator  died  without  having  made  a 
codicil,  leaving  an  only  daughter,  his  heiress-at-law,  who  died  under 
twenty-one,  intestate  and  unmarried.  Sir  J.  Leach,  M.  E.,  held, 
that  so  much  of  the  residuary  fund  as  was  constituted  of  real  estate 
descended  to  the  heiress,  and  that  so  much  as  was  constituted  of 
personal  property  went  to  the  next  of  kin.  See,  also,  Fitdi  v. 
Weber,  6  Hare,  145;  Roberts  w.  Walker,  1  Euss.  &  My.  752. 

So,  also,  where  land  is  directed  to  be  converted  into  money,  and 
the  whole,  or  part,  is  given  for  a  purpose  which  fails  on  account  of 
illegality,  the  whole  or  part  which,  on  this  account,  remains  undis- 
posed of,  results  to  the  heir-at-law.  [If  the  residuum  is  itself  given 
upon  a  trust  that  fails,  it  then  results  to  the  next  of  kin  or  heirs. 
Perry  on  trusts.  Sec.  160;  Frazier  v.  Frazier,  2  Leigh.  642;  Wool- 
mer's  Estate,  3  Wharton,  477;  Floyd  v.  Barker,  1  Paige,  480.]  As, 
for  instance,  where  money,  to  arise  from  the  sale  of  land,  is  given 
to  a  charity,  and  the  gift  is  void  according  to  the  Statute  of  Mort- 
main (9  Geo.  2,  c.  36)  Attorney -General  \.  Lord  Weymouth,  Amb. 
20;  Jones  v.  Mitchell,  1  S.  &  S.  294;  Hopkinson  v.  Ellis,  10  Beav. 
169;  and  see  Brook  v.  Badley,  2  L.  E.  Ch.  App.  672);  or  under  The 
Act  for  the  more  effectual  application  of  charitable  donations  and 
bequests  in  Ireland  (7  &  8  Vict.  c.  97,  s.  16)  by  reason  of  the  de- 
visor dying  within  three  calendar  months  from  the  execution  of  the 
will  {Hamilton  v.  Foot,  6  I.  E.  Eq.  572);  or  is  limited  so  that  the 
bequest  is  void,  as  violating  the  rule  against  perpetuities  (Barley  v. 
Evelyn,  16  Sim.  290;  Buchanan  v.  Harrison,  1  J.  &  H.  662).  So, 
where  as  in  Eyres.  Marsden,  2  Kee.  564,  accumulations  are  directed 
to  be  made  out  of  the  income  of  land  to  be  converted  into  money, 
for  more  than  twenty-one  years  from  the  death  of  the  testator,  and 
therefore  void  under  the  Thellusson  Act  (39  &  40  Geo.  3,  c.  98), 
as  to  the  excess  of  the  accumulatien  over  the  twenty-one  years, 
such  void  accumulations  will  result  to  the  heir-at-law,  and  not  to 
the  next  of  kin.     'Tt  happens,"  observed  Lord  Langdale,  M.  E.,  in 
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EyreY.  Marsden,  "that  there  is  a  failure  of  the  testator's 
[  *  1043  ]  intent.  *The  income  of  the  money  arising  from  the  sale 
of  the  real  estates  cannot  be  allowed  to  accumulate,  and 
applied  as  the  testator  meant.  The  purposes  of  the  will,  as  far  as 
they  can  be  lawfully  carried  into  effect,  do  not  exhaust  the  whole 
beneficial  interest  arising  out  of  the  real  estate,  and  I  think  that 
the  heir  is  entitled  to  the  unexhausted  interest.  See  S.  C,  4  My. 
&  C.  231.  [Where  a  gift  is  void  ab  initia  because  it  violates  some 
statutory  provision,  as  the  statutes  against  excessive  accumulations, 
or  for  some  illegal  purpose,  the  interest  which  is  thus  attempted  of 
be  illegally  created  results  for  the  benefit  of  the  heir  or  the  next  to 
kin:  Lusk  v.  Lewis,  32  Miss.  297;  Drew u.  Wakefield,  54  Me.  291. 
Ford  V.  Dangerfield,  8  Eich.  Eq.  95.] 

The  principle  upon  which  these  cases  proceed  has  been  thus  laid 
down  by  Lord  Eldon:  "Where,"  says  his  Lordship,  "a  testator 
means,  with  regard  to  a  particular  purpose,  to  convert  his  real  es- 
tate into  personal,  if  that  purpose  cannot  be  served,  the  Court  will 
not  infer  an  intention  to  convert  the  estate  for  any  other  purpose 
not  expressed:"  Hill  v.  Cock,  1  V.  &  B.  175;  and  see  Bective  v. 
Hodgson,  10  Ho.  Lo.  Ca.  656;  S.  C.  nom.  Hodgson  v.  Bective,  1 
Hem.  &  Mill.  376. 

Where,  however,  a  testator  by  his  will  disposes  of  an  existing 
charge  upon  real  estate,  directing  it  to  be  laid  out  in  land,  and  ac- 
cumulations to  be  made  out  of  the  income  thereof,  so  as  to  be  par- 
tially good  under  the  Thellusson  Act,  the  excess  of  accumulations 
over  the  twenty-one  years  will  go  to  the  next  of  kin  of  the  testator 
and  not  the  heir  at  law:  Simmons  v.  Pitt,  8  L.  R.  Ch.  App.  978.  In 
this  case  (which,  it  will  be  observed,  is  the  converse  of  Eyre  v. 
Marsden,  1  Keen.  456)  the  charge  was  disposed  of  as  personal  es- 
tate, and  was  personal  estate  before  it  was  appointed,  and  therefore 
the  accumulations  so  far  as  they  were  void,  went,  notwithstanding 
the  direction  to  convert  into  land,  to  the  next  of  kin  as  personal  estate. 

In  Ackroyd  v.  Smithson,  it  was  argued,  for  the  next  of  kin,  that 
the  fact  of  the  testator  having  blended  the  real  with  the  personal 
estate,  showed  an  intention  on  his  part  to  convert  the  real  into  per- 
sonal estate  out  and  out,  for  all  intents  and  purposes,  and  not  merely 
for  the  purposes  of  the  will.  This  argument,  however,  was  most 
successfully  refuted  by  Lord  Eldon,  who,  admitting  that  it  was  the 
testator's  intention  to  convert  the  real  into  personal  estate,  out  and 
out,  for  the  purposes  of  the  will,  that  is  to  say,  for  the  residuary 
legatees,  contended,  that  it  was  impossible  to  infer  from  such  in- 
tention in  favour  of  the  residuary  legatees,  a  similar  intention  in 
favour  of  the  next  of  kin,  whom  the  testator  never  had  in  contem- 
plation; and  that  to  argue  from  what  the  testator  intended  with 
respect  to  residuary  legatees,  by  way  of  proving  that  he  intended 
the  same  in  favour  of  the  next  of  kin,  was  to  reason  from  a  case  in 
which  intention  was  expressed,  to  prove  a  like  intention  in  a  case 
which  supposed  the  absence  of  intention. 
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It  was  decided,  also,  in  Jessop  v.  Watson  (1  My.  &  Kee.  667 ),( 
upon  the  authority  of  the  principal  case,  that  the  blend- 
ing of  the  proceeds  *of  real  with  personal  estate  for  an  [  *  1044  ] 
express  purpose  which  fails,  will  not  operate  so  as  to  con- 
vert the  real  into  personal  estate  for  a  purpose  not  expressed,  viz., 
so  as  to  give  it  to  the  next  kin.     The  case  of  Ogle  v.  Cooke,  cited 
in  the  principal  case,  was  for  a  long  time  considered  an  exception 
from  the  general  rule;  but  in  Collins  v.  Wakeman,  2  Ves.  jun.  686, 
Lord  Loughborough  observes,  that  he  had  caused  the  Reg.  Lib.  to  be 
searched,   and  it  was  found  that  the   point    had  been  left  unde- 
cided Ogle  V.   Cooke ^  therefore,  is  no  authority  whatever  on  this 
subject. 

Upon  the  same  principle,  even  an  express  direction  that  the  pro- 
ceeds of  the  sale  of  real  estate  shall  be  deemed  personalty  will  not 
prevent  the  operation  of  the  rule  in  favour  of  the  heir-at  law;  for 
however  absolute  such  direction  for  conversion  may  be,  it  will  be 
construed  to  extend  to  the  purposes  of  the  will  only.  See  Collins 
V.  Wakeman,  2  Ves.  jun.  683;  Countess  of  Bristol  v.  Hungerford, 
2  Vern.  645.  See,  however,  the  report  of  that  case,  Prec.  Ch.  81, 
and  the  note  to  Rogers  v.  Rogers,  3  P.  Wms.  193,  where  it  is  stated, 
that  the  Court  held,  that  the  executors  were  trustees  for  the  next 
of  kin  of  the  testator,  but  they  happened  also  to  be  his  co-heirs. 
This  case,  therefore,  can  be  considered  as  of  no  authority  either 
way.  Phillips  v.  Phillips,  1  My.  &  Kee,  649,  is,  indeed,  a  decision 
against  the  claims  of  the  heir;  but  it  must  be  considered  as  over- 
ruled by  subsequent  cases.  See  Williams  v.  Williams,  5  L.  J.  N. 
S.  Ch.  84;  Roberts  v.  Walker,  1  Russ.  &  My.  752;  Henchman  n.  The 
Attorney-  General,  3  My.  &  Kee.  485 ;  Amphlett  v.  Parke,  2  Russ.  & 
My.  221;  Johnson  v.  Woods,  2  Beav.  409;  Shallcross  v.  Wright,  12 
Beav.  505;  Hopkinson  v.  Ellis,  10  Beav.  169;  Gordon  v.  Atkinson, 
1  De  Gex  &  S.  478;  Taylor  v.  Taylor,  3  De  G.  M.  &  G.  190;  Robin- 
son V.  Governors  of  the  London  Hospital,  10  Hare,  19;  Ellis  v.  Bar- 
tritm,  25  Beav.  110;  Barrs  v.  Fewkes,  2  Hem.  &  Mill.  60;  Bedford 
V.  Bedford,  35  Beav.  584. 

And  although  a  direction  that  the  proceeds  of  real  estate  shall 
be  deemed  personalty  be  followed  by  an  express  declaration  that 
the  heir-at-law  shall  not  take  in  case  of  lapse,  he  will  not,  unless 
there  be  a  disposition  thereof,  be  excluded  from  what  the  law  in  the 
absence  of  such  disposition  would  give  to  him.  Thus,  in  Fitch  v. 
Weber  (6  Hare,  145),  a  testatrix  devised  and  bequeathed  her  real  and 
personal  estate,  in  trust  as  to  the  real  estate  for  sale  as  soon  after 
her  decease  as  conveniently  could  be,  and  declared  that  the  trustees 
should  stand  possessed  of  the  proceeds  of  the  sale,  as  a  fund  of 
personal  and  not  real  estate;  for  which  purpose  she  declared  such 
proceeds  or  any  part  thereof,  should  not  in  any  event  lapse  or  result 
for  the  benefit  of  her  heir-at-laiv :  and,  after  giving  lega 
cies,  *the  testatrix  directed  her  trustees  to  pay  and  apply  [  *  1045  ] 
the  residue  of  her  estate  and  effects  as  she  should  by  any 
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codicil  to  that  her  will,  direct  or  appoint.  The  testatrix  made  no  codi- 
cil. Sir  James  Wigram,  V.-C,  after  an  elaborate  examination  of  the 
authorities,  held,  that  the  heir-at-law  was  entitled  to  the  proceeds  of 
the  real  estate  undisposed  of  by  the  will.  And  see  Flint  v.  War- 
ren, 14  Sim.  554,  16  Sim.  124;  Bromleij  v.  Wright,  7  Hare,  334,  344; 
Johnson  v.  Johnson,  4  Beav.  318;  and  Sykes  v.  Sykes,  4  L.  R.  Eq. 
200;  and  the  observations  of  Jesse},  M.  R.,  in  Court  v.  Buckland, 
1  Ch.  D.  610;  In  re  Cameron,  Nixon  v.  Cameron,  26  Ch.  D.  19;  and 
note  to  Cruse  v.  Barley,  3  P.  Wms.  22.  [In  the  United  States, 
there  is  considerable  variety  in  the  decisions,  if  not  uncertainty  in 
the  law;  where  it  is  not  determined  by  statute  as  to  whether  real 
estate  and  personal  property  are  governed  by  the  same  rules:  See, 
4  Kent's  Com.  541;  Hayden  v.  Stoughton,  5  Pick.  528;  Brighamu. 
Shattuck,  10  Pick.  306;  Clapp  v.  Stoughton,  5  Pick.  463;  and  a 
very  learned  discussion  in  Van  Kluckr.  Dutch  Reformed  Church,  6 
Paige,  600,  20  Wend.  458.] 

Where  land  was  devised  to  trustees  upon  trust  to  convert  into 
money  for  purposes,  which  either  failed  or  never  took  effect,  and 
the  testator  died,without  heirs,  the  lord  could  not  claim  by  escheat, 
as  there  were  tenants  in  possession,  nor  had  the  Crown  any  right  to 
come  into  equity,  to  ask  that  the  land  should  be  converted,  in  order 
that  it  might  take  the  money  as  bona  vacantia,  nor  even  if  the  land 
had  been  unnecessarily  converted,  could  the  Crown  make  good  any 
claim,  as  the  money  would  be  the  absolute  property  of  the  trustees. 
Taj/lor  V.  Haggarth,14:  Sim.  8;  Walker  \.  Denne,2  Ves.  jun.  185; 
Cradock  v.  Owen,  2  Sm.  &  G.  241;  1  Jarman  on  AVills,  624,  4th  ed. 
See  now,  however,  the  Intestates'  Estates  Act,  1884  (47  &  48  Vict), 
sect.  4. 

Whether  real  property  directed  to  be  sold  results  to  the  heir  as  real 
or  personal  estate.l^ — This  question  sometimes  arises  between  the 
real  and  personal  representatives  of  the  heir.  The  following  rules 
for  deciding  this  question,  where  conversion  is  directed  by  will,  may 
be  laid  down  as  the  general  result  of  the  cases. 

First,  where  it  is  necessary  to  sell  the  land  for  the  purposes  of 
the  trust,  and  there  is  only  a  partial  disposition  of  the  produce  of 
the  sale,  there  the  surplus  belongs  to  the  heir  as  money,  and  not  as 
land,  and  will,  therefore,  go  to  his  personal  representative,  even 
though  the  land  may  not  have  been  sold  during  his  lifetime;  and, 
previous  to  the  late  Wills  Act  (1  Vict.  c.  26)  coming  into  operation, 
it  would  have  passed  by  an  unattested  will  of  the  heir  as  personalty. 
See  Wright  v.  Wright,  16  Ves.  188;  Smith  v.  Claxton,  4  Madd.  484; 
Dixon  v.  Daivson,  2  S.  &  S.  327;  Jessop  v.  Watson,  1  My.  &  K.  665; 
Hatfield  v.  Pryme,  2  Coll.  204;  Wilson  v.  Coles,  28  Beav.  215;  \Vall 
V.  Colshead,  2  De  G.  &  Jo.  683;  Attorney -General  v.  Lomas,  9  L. 
R.  Exch.  29;  Hamilton  v.  Foot,  6  I.  R.  Eq.  572,  578.  [If  the  pro- 
ceeds of  realty  and  personalty  are  blended  together  so  as  to  form  a 
common  fand  it  will  be  considered  an  absolute  conversion:  Craig  v. 
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Leslie,  2  Wheat,  563;  Morron  v.  Brenzier,  2   Rawle,  185;  Burr  v. 
Sim,  1  Wharton,  252.J 

Secondly,  where  a  sale  is  unnecessary,  by  reason  of  a  total  fail- 
ure of  the  purposes  for  which  the  conversion  was  directed, 
the  *  heir  will  take  the  estate  as  realty,  descendible  to  [  *1046] 
bis  heir,  and  devisable  only  by  a  will,  attested  so  as  to 
pass  real  estate  (Chitty  v.  Parker,  2  Ves.  jun.  271.  See  remarks  on 
this  case  in  Attorney -General  v.  Lomas,  9  L.  K.  Exch.  35;  Bagster 
V.  Fackerell,  26  Beav.  469;  Buchanan  v.  Harrison,  1  J.  &  H.  662); 
and  a  sale  unnecessarily  made  by  trustees  will  not  vary  the  rights  of 
the  parties,  as  the  proceeds  will  in  that  case  be  considered  as  the 
real  estate  of  the  heir  {Davenport  v.  Coltman,  12  Sim.  610;  and  see 
Cooke  V.  Dealey,  22  Beav.  196);  and  if  the  testator  were  seised  ex 
parte  maternd^  his  heir  in  the  maternal  line  will  be  entitled  thereto; 
Hutchison  v.  Hammond,  3  Bro.  C.  C.  128;  Wood  v.  Skelton,  6  Sim. 
176;  Buchanan  v.  Harrison  y  1  J.  &  H.  673. 

This  doctrine  has  been  very  clearly  illustrated  by  Sir  John  Leach, 
M.  R.,  in  Smith  v.  Claxton,  4  Madd.  492.  "Where  a  devisor,"  ob- 
serves his  Honor,  "  directs  his  lands  to  be  sold,  and  the  produce  di- 
vided between  A.  and  B.,  the  obvious  purpose  of  the  testator  is, 
that  there  shall l)o  a  sale,  for  the  convenience  of  division;  and  A. 
and  B.  take  their  several  interests  as  money,  and  not  land.  So,  if 
A.  dies  in  the  lifetime  of  the  devisor,  and  the  heir  stands  in  his 
place,  the  purpose  of  the  devisor,  that  there  shall  be  a  sale  for  the 
convenience  of  division,  still  applies  to  the  case;  and  the  heir  will 
take  the  share  of  A.  as  A.  would  have  taken  it — as  money,  and  not 
laud.  But  in  the  case  put,  let  it  be  supposed  that  A.  and  B.  both 
died  in  the  lifetime  of  the  devisor,  and  the  whole  interest  in  the 
land  descends  to  the  heir;  the  question  would  then  be,  whether  the 
devisor  can  be  considered  as  having  expressed  any  purpose  of  sale 
applicable  to  that  event,  so  as  to  give  the  interest  of  the  heir  the 
quality  of  money.  The  obvious  purpose  of  the  devisor  being,  that 
there  should  be  a  sale  for  the  convenience  of  division  between  his 
devisees,  that  purpose  could  have  no  application  to  a  case  in  which 
the  devisees  wholly  failed;  and  the  heir  would,  therefore,  take  the 
whole  interest  as  land."  See  also  Bagster  v.  Fackerell,  26  Beav. 
469;  Wall  v.  Colshead,  2  De  G.  &  Jo.  683. 

There  is  a  material  distinction  as  to  the  application  of  the  doc- 
trine of  resulting  trusts  between  those  cases  where  conversion  wholly 
or  partially  fails  when  it  is  directed  by  a  will,  and  when  it  is  di- 
rected by  a  deed.  [The  reason  of  the  distinction, between  conver- 
sion under  wills  and  those  under  settlements  or  other  instruments 
inter  vivos  is,  because,  in  the  latter  cases,  the  instrument  takes  ef- 
fect upon  its  delivery  and  in  the  case  of  wills  does  not  take  effect 
until  the  death  of  the  testator.  See  Bispham's  Equity,  Sec.  319.] 
In  the  case  of  conversion  of  land  directed  by  will,  it  has  been  al- 
ready shown  that  the  devisor^s  heir  takes  what  is  undisposed  of  ac- 
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cording  to  the  circumstances  of  the  case,  either  as  realty  or  per- 
sonalty. 

Where  conversion,  however,  is  directed  by  a  deed,  there,  as  the 
deed  operates  not  as  a  will  from  the  time  of  the  devisor's  death,  but 
from  the  time  of  the  delivery  of  the  deed,  whatever  is  un- 
[  *  1047]  *  disposed  of  results  to  the  settlor  and  not  to  his  heir; 
whether  it  results  as  personal  estate,  or  as  realty,  de- 
pends upon  the  circumstance  whether  the  objects  for  which  con- 
version was  directed  wholly  or  partially  failed. 

Where  there  is  a  trust  by  deed  for  the  conversion  of  real  into  per- 
sonal estate  for  certain  specified  purposes,  some  only  of  ichich  fail, 
there,  whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the 
settlor  or  not  until  after  his  decease,  the  property  is  impressed  im- 
mediately upon  the  execution  of  the  deed  with  the  character  of  per- 
sonalty, and  so  much  as  is  undisposed  of  results  to  the  grantor  as 
personalty:  Hewitt  v.  Wright^  1  Bro.  C.  C.  86.  See  also  Van  v. 
Barnett,  19  Yes.  102;  Biggs  v.  Andrews^  5  Sim.  424;  Griffith  v. 
Ricketts,  7  Hare,  299,  311;  Clarke  y.  Franklin,  4  K.  &  J.  257,  over- 
ruling Emblyn  v.  Freeman,  Prec.  Ch.  541. 

Where,  however,  the  whole  purpose  for  which  conversion  of  real 
property  is  directed  fails  from  the  moment  of  the  delivery  of  the 
deed,  such  property  results  to  the  settlor  as  real  estate  :  Ripley  v. 
Watcrworth,  7  Ves.  435.  And  see  the  remarks  of  Wood,  V.-C,  in 
Clarke  v.  Franklin,  4  K.  &  J.  265. 

Resulting  trusts  when  money  is  directed  to  he  laid  out  in  land  upon 
uses  luhich  wholly  or  partially  failJ] — The  principle  upon  which 
Ackroyd  v.  Smithson  was  decided,  applies  also  to  the  converse  case 
of  money  directed  to  be  laid  out  in  the  purchase  of  real  estate,  de- 
vised to  uses  which  partially  fail,  as  well  as  those  which  wholly  fail 
to  take  effect;  for  the  undisposed-of  interest  in  the  money  or  the 
estate,  if  purchased  with  the  money,  will  result  for  the  benefit  of 
the  next  of  kin  of  the  testator,  and  will  not  go  to  the  heir-at-law. 
[An  important  qualification  of  the  general  effect  of  a  conversion  is 
that  the  conversion  is  limited  to  the  purpose  of  the  donor,  and  that 
if  there  is  a  failure  of  the  purpose,  the  property  will  devolve  accord- 
ing to  its  original  character:  Rizer  v.  Perry,  58  Md.  112;  Common- 
wealth V.  Martin,  5  Munf.  117;  Morrow  v.  Brenzier,  2  Kawle,  185.] 
The  case  of  Fletcher  v.  Chapman,  3  Bro.  P.  C,  Toml.  ed.,  1,  and  a 
dictum  of  Lord  RedesdaWs  in  Tregonwell  v.  Sydenham,  3  Dow, 
207,  seemed  to  lay  down  a  contrary  doctrine.  But  Lord  Cottenham, 
while  Master  of  the  Rolls,  in  the  leading  case  of  Cogan  v.  Stevens, 
1  Beav.  482  n.,  reported  more  fully  in  the  Appendix  to  Lewin  on 
Trustees,  p.  911,  3rd  ed.,  after  examining  all  the  authorities  upon 
this  subject,  which  are  somewhat  conflicting,  put  an  end  to  the 
anomaly  which  previously  was  supposed  to  exist  in  the  law  of  con- 
version by  deciding  in  favour  of  the  claims  of  the  next  of  kin.  In 
Cogan  v.  Stevens,  the  testator  ordered  that  30,000Z.  should  be  laid 
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out  immediately  by  his  executors  in  the  purchase  of  an  estate  or 
estates  in  the  county  of  Devon  or  Cornwall,  the  income  of  whici* 
should  belong  to  his  widow  during  her  life,  and  after  her  decease 
to  certain  persons  (all  of  whom  died  during  the  life  of  his  widow, 
without  issue),  in  tail,  with  remainder  to  a  charity.  The 
money  was  not  laid  *  out,  and  the  gift  to  the  charity  [  *  1048  ] 
being  void  under  the  Statute  of  Mortmain,  it  was  held  by 
Lord  Cottenham^  that  the  next  of  kin,  and  not  the  heir-at-law  of  the 
testator,  was  entitled  to  the  fund.  [When  a  conversion  is  directed 
either  by  will  or  settlement  or  other  instrument  inter  vivos,  if  the 
objects  and  purposes  of  that  conversion  have  totally  failed  before 
the  instrument  directing  the  conversion  comes  into  operation,  no 
conversion  will  take  place,  but  the  property  will  remain  in  its 
original  state  and  will  result  to  the  settlor  or  testator  on  its  original 
form.  Snell  Eq.  149,  but  Evan's  Appeal,  13  P.  F.  Smith,  183,  is 
at  variance  with  this  doctrine,  but  it  was  followed  in  Davis'  Appeal, 
2  Norris,  348.] 

"The  result  of  the  whole  authorities,"  said  his  Lordship,  "seems 
to  be,  that,  before  Ackroyd  v.  Smithson,  no  distinction  was  recog- 
nised between  the  doctrine  as  applicable  to  a  conversion  of  money 
into  land,  or  land  into  money:  that,  as  to  both,  an  opinion  prevail- 
ed, that  when  a  conversion  was  necessary,  and  part  of  the  object 
failed,  the  unappropriated  proceeds  belonged  to  that  representative 
on  whom  the  law  cast  that  description  of  property  in  which  such 
proceeds  were  found  to  exist.  This,  as  to  land  converted  into  money, 
was  corrected  in  Ackroyd  v.  Smithson;  but  no  case  has  occurred  in 
which  the  point  has  been  argued  and  determined  as  to  money  con- 
verted into  land.  I  say,  argued  and  determined,  because,  if  deter- 
mined in  Leslie  v.  The  Duke  of  Devonshire,  2  Bro.  C.  C.  187,  and 
Fletcher  v.  Chapman,  3  Bro.  P.  C,  Toml.  ed.,  1,  it  certainly  was 
not  argued;  but  there  are  undoubtedly  dicta  of  very  eminent  judges, 
since  that  time,  which  seem  to  show  an  impression  on  their  mind, 
that  the  principle  of  Ackroyd  v.  Smithson  was  not  to  be  applied  to 
a  conversion  of  money  into  land.  Those  learned  judges  had  not 
the  bfenefit,  which  I  have  had,  of  hearing  the  point  fully  and  most 
ably  argued;  and  having,  after  the  fullest  consideration,  come  to 
the  conclusion  that  that  principle  does  apply  to  the  present  case  ; 
and,  as  I  am  not  bound  by  any  of  the  authorities  to  maintain  a  dis- 
tinction which  was  not  originally  supposed  to  exist,  and  which  can- 
not be  maintained  in  reason,  and  which,  therefore,  if  maintained, 
would  be  a  reproach  to  the  law  as  it  stands,  I  feel  myself  fully  justi- 
fied in  preserving  the  uniformity  of  the  rule,  as  applicable  to  the 
two  cases,  by  deciding  against  the  claim  of  the  plaintiff;  and  I  may 
be  allowed  to  express  some  satisfaction  in  finding  I  am  not  compell- 
ed by  authority  to  hold  that  any  heir  should  take,  as  such,  what 
had  no  inheritable  quality,  but  was  pure  personal  estate,  at  the 
time  of  the  ancestor's  death,  or  that,  as  devisee,  he  should  take  that 
which  was  never  destined  for  him,  but  was  in  most  unquestionable 
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terms  given  to  another."     See  also  Hereford  v.  Ravenhill,  1  Beav. 
481. 

Where  the  next  of  kin  of  a  testator  become  entitled  to  land  aris- 
ing from  the  conversion  of  personal  estate,  upon  trusts  which  have 
failed,  they  will  take  it  as  real  estate,  and  their  personal  represen- 
tatives have  no  equity  to  have  it  converted,  but  it  will  go  to  the 
heirs  or  devisees  of  the  next  of  kin,  according  as  they  died  testate 
or  intestate:  Curteis  v.  Wormald,  10  Ch.  D.  172,  overruling  Rey- 
nolds y.  Godlee,  Johns.  536 — 582. 
[  *  1049]  *  Distinction  hetweeyi  a  smn  charged  upon,  and  a  sum 
excepted  from,  a  devise  with  regard  to  their  respective 
destinations  on  failure  by  lapse  or  othenvise.] — It  may  not,  perhaps, 
be  out  of  place  here,  to  notice  the  distinction  that  has  been  taken 
between  the  cases  where  property  is  devised,  charged  with  the  pay- 
ment of  a  sum  of  money,  and  those  cases  where  there  is  an  excep- 
tion from  the  devise.  If  the  original  destination  of  such  sums  has 
failed,  by  lapse  or  otherwise,  the  question  then  arises  whether  such 
sums  result  to  the  heir-at-law  of  the  testator,  or  sink  into  the  land 
for  the  benefit  of  the  devisee. 

If  a  devise  to  a  particular  person,  or  for  a  particular  purpose,  be 
intended  by  the  testator  to  be  an  exception  from  the  gift  to  the  resi- 
duary devisee,  the  heir  takes  the  benefit  of  the  failure:  Arnold  v. 
Chapman,  1  Ves.  108;  Gravenor  v.  Hallum,  Amb.  643.  [Where 
there  is  a  partial  failure  there  will  be  a  resulting  trust  for  the  heir 
and  not  for  the  personal  respresentatives  of  the  testator.] 

Where,  on  the  other  hand,  it  is  intended  to  be  ac/targreouly  upon 
the  estate  devised,  and  not  an  exception  from  the  gift,  the  devisee 
will  be  entitled  to  the  benefit  of  the  failure:  Cooke  v.  The  Station- 
ers^ Company,  3  My.  &  K.  264,  where,  for  instance,  land  is  devised 
to  A.  charged  with  a  legacy  to  B.,  provided  B.  attain  the  age  of 
twenty-one.  Lord  Eldon,  C,  has  observed,  "the  devise  is  absolute 
as  to  A.  unless  B.  attains  the  age  of  twenty-one;  if  he  does,  then 
he  is  to  have  the  legacy;  but  his  attaining  twenty-one  is  a  condi- 
tion upon  which  alone  he  is  to  have  it.  And  if  he  does  not  attain 
that  age,  then  the  will  is  to  be  read  as  if  no  such  legacy  had  been 
given,  and  the  heir- at  law  does  not  come  in,  because  the  whole  is 
absolutely  given  to  the  devisee:"  Tregonwell  v.  Sydenham,  3  Dow, 
210;  but  see  and  consider  Attorney -General  v.  Milner,  3  Atk.  112; 
Croft  V,  Slee,  4  Ves.  60.  So  in  Cooke  v.  The  Stationers'  Company, 
3  My.  &  K.  266,  the  testator  gave  and  devised  to  his  executors  all 
his  freehold  and  leasehold  estates  in  trust,  that  by  sale  of  his  per- 
sonal property,  and  of  so  much  of  his  real  estates,  as  might  be 
necessary,  they  should  raise  a  sufficient  sum  to  purchase  10,700Z.  in 
the  3Z.  per  cent.  Consols,  and  he  directed  this  sum  of  stock  to  be 
apportioned  between  certain  legatees,  and  among  other  objects  of 
his  bounty,  to  charities,  and  he  then  gave  to  his  wife  the  rest  and 
residue  of  his  estate  and  effects  of  whatever  kind,  on  condition  that 
all  the  legacies  were  paid.  The  charitable  legacies  failing  so  far 
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as  they  affected  the  real  estate,  it  was  held  by  Sir  John  Leach,  M. 
K.,  that  as  the  charitable  legacies  were  to  be  considered  not  as  an 
exception  from  the  gift  to  the  testator's  wife  but  as  a  charge  upon 
that  gift,  the  wife  was  entitled  to  the  benefit  of  the  failure  of  the 
charitable  legacies.  See  also  Noel  v.  Lord  Henley,  7  Price, 
241;  S.  a,  *  Dan.  211,  322,  338;  overruling  Bland  y.  [*1050] 
Wilkins,  1  Bro.  C.  C.  61. 

The  same  result  follows  where  a  legacy  charged.on  devised  lands 
lapses  by  reason  of  the  death  of  the  legatee  in  the  lifetime  of  the 
testator  (Sutcliffe  v.  Cole,  3  Drew.  185)  or  is  void  under  the  Mort- 
main Act  {Wright  v.  Row,  1  Bro.  C.  C.  61;  Barrington  v.  Hereford, 
1  Bro.  C.  C.  61;  4  Ves.  811,  3  P.  Wms.  20;  Jackson  y.  Hurlock,  2 
Eden,  263;  Henchman  v.  Attorney- General,  3  My.  &  K.  493;  or 
where  a  testator  devises  lands,  charged  with  a  sum,  to  be  appointed 
by  him,  and  he  either  neglects  to  exercise  the  power,  or  exercises  it 
in  an  illegal  manner,  for  in  all  these  cases  the  charge  sinks  into  the 
estate  for  the  benefit  of  the  devisee:  Jackson  v.  Hurlock,  2  Ed.  263, 
274;  Tregonwell  v.  Sydenham,  3  Dow.  213;  Cooke  v.  The  Stationers^ 
Co.,  3  M.  &  K.  262;  Tucker  v.  Kayess,  4  K  &  J.  339. 

And  a  devise  of  an  estat^  "after  raising"  a  certain  sum  will  be 
construed  to  mean  no  more  than  the  law- would  attribute  to  a  gift  of 
an  estate  subject  to  a  charge.  See  Re  Cooper'' s  Trusts,  4  De  G. 
Mac.  &  G.  757,  afl&rmingthe  decision  of  Sir  W.  Page  Wood,  V.-C. 
(23  L.  J.  Ch.  29  n.,  1  W.  R  231),  dubitante  Turner,  L.  J.  See  also 
Jackson  v.  Hurlock,  Amb.  487;  2  Eden,  263;  Baker  v.  Hall,  12  Ves, 
497 ;  Ridgway  v.  Woodhouse,  7  Beav.  437 ;  Sutcliffe  v.  Cole,  3  Drew. 
135;  Tucker  v.  Kayess,  4  K.  &  J.  339:  Heptinstall  v.  Gott,  2  J.  & 
H.  449. 

Where,  moreover,  a  term  is  created  for  a  particular  purpose,  and 
that  purpose  has  been  satisfied,  if  the  instrument  by  which  it  was 
created  does  not  provide  for  the  cesser  of  the  term  when  that  pur- 
pose is  satisfied,  and  the  term  remains  without  any  object  to  which 
it  is  to  be  applied,  the  beneficial  interest  in  it  being  a  creature  of 
equity,  will  be  disposed  of  and  moulded  according  to  the  interests 
of  all  persons  having  claims  upon  the  inheritance.  Hence,  where 
an  estate  was  devised  to  the  use  of  trustees  for  a  term  of  years,  for 
the  payment  of  certain  specified  debts,  and  after  the  expiration  or 
other  determination  of  that  term,  and  subject  thereto,  to  uses  in 
strictsettlementupon  the  payment  of  the  debts,  the  residue  of  the 
term  was  held  to  result  to  the  devisees  entitled  to  the  estate  under 
the  will,  and  not  to  the  heir-at-law.  Davidson  v.  Foley,  2  Bro.  C.  C. 
203;  Maundrell  v.  Maundrell,  10  Ves.  259;  Lord  Southampton  v. 
Marquis  of  Hertford,  2  V.  &  B.  54;  Marshall  v.  Holloway,  2 
Swanst.  432. 

And  the  construction  will  be  the  same  if,  before  the  devise  in 
strict  settlement,  the  words  "subject  thereto,"  i.  e.,  to  the  term,  are 
omitted,  inasmuch  as  they  will  be  implied  by  the  Court.     Thus  in 
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Sidney  v.  Shelley,  19  Ves.  352,  there  was  a  devise  to  trns- 
f*1051]  tees  for  *  ninety-niDe  years  upon  the  trusts  thereinafter 
expressed;  and  from  and  after  the  expiration  or  other 
sooner  determination  of  the  said  term,  to  uses  in  strict  settlement, 
no  trust#of  the  term  being  declared;  it  was  held  by  Lord  Eldon,  C, 
it  being  the  apparent  intention  to  devise  immediate  estates,  subject 
io  the  term,  and  not  future  estates  expectant  on  its  determination, 
that  there  was  no  resutling  trust  of  the  beneficial  interests  in  the 
term  for  the  heir-at-law,  but  that  it  ought  to  be  assigned  to  a  trus- 
tee for  the  devisees  under  the  will.  S.  C.  nom.  Sidney  v.  Miller, 
Geo.  Coop.  206. 

Where  a  testator  charges  a  sum  of  money  upon  a  devised  estate, 
and  in  consequence  of  the  failure  of  the  object  for  which  it  was 
given  the  sum,  if  not  raised  during  the  life  of  the  devisee,  will  sink 
for  the  benefit  of  the  devisee,  who  will  take  it  as  real  estate.  Re 
Cooper's  Trusts,  4  De  G.  Mac.  &  G.  757;  23  L.  J.  N.  S.  Ch.  29  n., 
1  W.  R.  231. 

But  where  the  amount  charged  has  been  raised  during  the  life  of 
the  devisee,  and  subsequently  the  trusts  affecting  it  fail,  so  that  it 
reverts  to  the  devisee  of  the  estate,  subject  to  the  charge,  he  will 
take  it  as  personal  estate.  Thus  in  In  re  Newbury's  Trusts,  5  Ch.  D. 
746,  real  estate  was  by  will  appointed  to  A.,  subject^  to  a  term  of 
years  in  trustees  to  raise  a  sum  for  certain  persons  as  tenants  for 
life,  with  remainder  to  their  children.  The  money  was  raised  and 
the  interest  paid  to  the  tenants  for  life,  one  of  whom  having  sur- 
vived the  devisee  died  without  issue.  It  was  held  that  the  capital  of 
the  fund  released  by  the  death  without  issue  of  such  tenant  for  life, 
was  personal  estate,  and  went  to  the  personal  representative  of  the 
devisee  who  died  intestate,  and  not  to  his  heir-at-law:  Hall,  V.-C, 
observing  **that  the  fund  must  be  taken  as  it  was  found,  that  al- 
though it  came  to  the  appointee  as  part  of  the  appointed  estate,  it 
came  to  him  as  money,  and  formed  part  of  his  estate  as  money." 

Where  a  testator  appoints  by  his  will  an  already  existent  charge 
on  an  estate,  upon  a  partial  failure  of  the  purposes  for  which  it  was 
given,  it  will  not  to  the  extent  of  such  failure  sink  into  the  estate: 
Simmons  v.  Pitt,  8  L.  R.  Ch.  App.  978. 

Where  real  property  is  devised  upon  condition  to  transfer  a  part 
to  a  charity,  the  condition  in  favor  of  the  charity  being  void  under 
9  Geo.  3,  c.  36  (the  Mortmain  Act),  the  devisee  will  be  entitled  to 
the  whole  of  the  property  discharged  of  the  condition.  Poor  v. 
Mial,  6  Madd.  32;  and  see  Henchman  v.  The  Attorney  General,  3 
My.  &  K.485. 

When  a  residuary  devise  or  bequest  comprehends  prop- 

[  *  1052  ]  erty  which  would  otherwise  have  resulted  to  the  *heir  or 

next  of  kin.] — In  the  cases  we  have  before  considered, 

the  competition  has  been  between  the  heir-at-law  and  the  next  of 

kin,  where  there  has  been  a  resulting  trust  for  one  of  them;  but 
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whaiever  may  result  to  either  the  heir-at-law  or  next  of  kin,  may, 
by  appropriate  words,  be  given  to  others;  for  instance,  if  in  the 
principal  case  the  testator  had  directed  that  if  any  of  the  legacies 
should  fail,  by  reason  of  lapse  or  otherwise,  the  same  should  be 
paid  to  a  particular  person,  it  is  clear  that  he  would  be  entitled  to 
such  of  the  legacies  as  failed  by  lapse  or  otherwise.  Amphlett  v. 
Parke,  2  Russ.  &  My.  232.  Difficulties  however  have  often  arisen 
in  determining  between  the  conflicting  claims  of  the  heir-at-law  and 
the  residuary  legatee  or  devisee,  whether  that  which  has  wholly  or 
partially  failed  to  take  effect  in  favour  of  those  for  whom  it  was 
originally  destined,  was  intended  by  the  testator  to  be  comprised 
in  such  an  event,  in  a  residuary  bequest  or  devise. 

First,  with  regard  to  that  class  of  cases  in  which  the  competition 
has  been  between  the  heir-at-law  and  the  residuary  legatee;  viz., 
when  the  question  arises  whether  the  direction  to  convert  realty 
into  personalty  is  not  so  absolute  as  to  pass  the  realty  directed  to 
be  converted  under  a  general  residuary  bequest  of  personalty.  It 
seems,  however,  clear  upon  the  principles  laid  down  in  the  cases 
before  examined,  that  a  mere  direction  to  sell  land  for  a  particular 
purpose  is  not  considered  such  an  indication  of  a  testator's  inten- 
tion to  convert  real  into  personal  property,  to  all  intents,  so  that 
the  undisposed-of  proceeds  should  pass  under  a  residuary  bequest 
of  personalty.  Thus,  in  Maugham  v.  Mason^  1  V.  &  B.  410,  a  tes- 
tator devised  freehold  chambers  to  trustees  and  their  heirs,  upon 
trust  to  sell,  and  to  apply  the  money  arising  by  such  sale  toward 
payment  of  legacies,  and  the  rents,  until  sold,  to  be  applied  to  the 
same  uses;  and,  after  giving  some  pecuniary  and  specific  legacies, 
as  to  the  rest,  residue,  and  remainder  of  his  personal  estate,  after 
payment  of  his  debts,  legacies,  and  funeral  expenses,  he  bequeathed 
the  same  to  his  trustees,  their  executors,  administrators,  and  assigns, 
upon  trust  to  convert  all  the  said  residue  into  ready  money,  and  to 
lay  out  the  same  in  the  purchase  of  freehold  propeity,  to  be  settled 
as  therein  mentioned.  The  executors  paid  all  the  debts,  funeral 
expenses,  and  legacies,  out  of  the  personal  estate,  not  making  sale 
of  the  real  estate.  Sir  W.  Grant,  M.  R.,  held,  that  the  real  estate, 
after  payment  of  legacies,  which  were  a  primary  charge  upon  the 
personalty,  resulted  to  the  heir-at-law,  and  did  not  pass  under  the 
residuary  bequest.  "The  observation,"  said  his  Honor,  "is  perhaps 
minute,  that  the  money,  produced  by  the  sale  of  the  yeal 
*estate,  could  not  with  propriety  be  spoken  of  as  per-  [  *  1053  ] 
sonal  property  to  be  converted  into  money;  at  most,  how- 
ever, this  is  a  general  bequest  of  the  residue  of  his  personal  estate; 
and  the  question  is,  what  was  meant  to  be  included  under  that  de- 
scription. Properly  speaking,  nothing  is  the  personal  estate  of  a 
testator  that  was  not  so  at  his  death.  He  may  certainly  so  express 
himself  as  to  show  that  something  else  was  intended;  but  where 
there  is  nothing  but  a  direction  to  sell  land,  with  application  of 
the  money  to  a  particular  purpose,  and  a  subsequent  bequest  of  the 
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test  and  residue  of  the  persoDal  estate,  I  know  of  no  case  in  wliich 
it  has  been  held  that  the  surplus,  after  the.  particular  purpose  is 
answered,  forms  part  of  the  personal  estate,  so  as  to  pass  by  the 
residuary  bequest.  The  mere  disposition  of  the  residue  of  personal 
estate  can  never  solve  the  question,  what  is  personal  estate.  The 
clause  may  be  so  conceived  as  to  show  the  sense  in  which  those 
words  are  used;  but  here  is  nothing  more  than  those  words,  unac- 
companied with  anything  explanatory  of  the  sense  in  which  they 
were  used."  See  also,  Wilson  y.  Major,  11  Ves.  20b;  Berry  \.  Usher y 
11  Ves.  87:  Gibbs  v.  Bumsey,  2  V.  &B.  294;  Kelletx.  Kellet,  3  Dow, 
248 ;  Dixon  v.  Dawson,  2  S.  &  S.  327 ;  Collis  v.  Bobins,  1  De  G.  & 
Sm.  131;  Hamilton  Y.  Foot,  6  I.  R.  Eq.  572;  Watson  v.  Arundel, 
10  I.  R.  Eq.  299. 

Where,  however,  a  testator  expressly  declares,  that  the  money 
arising  from  the  sale  of  real  estate  shall  be  considered  as  part  of 
the  personalty,  it  will  pass  under  a  general  residuary  bequest  of 
personalty  in  the  same  will  {Kidney  v.  Coussmaker,  1  Ves.  jun. 
436;  Collins  v.  Wakeman,  2  Ves.  Jun.  683;  Bobinson  v.  The  Gov- 
ernors of  the  London  Hospital,  10  Hare,  19,  27),  and  it  is  liable  to 
the  trusts  which  attach  to  such  residuary  personal  estate,  and  to  the 
legal  incidents  affecting  it:  Bright  v.  Larcher,  3  De  G.  &  Jo.  156; 
Field  V.  Pickett,  29  Beav.  568. 

So,  also,  the  intention  that  the  proceeds  of  the  sale  of  real  estate 
should  pass  under  a  residuary  bequest  of  personal  estate,  may  be 
inferred  from  expressions  in  the  will  irresistibly  leading  to  such  a 
conclusion:  and  the  blending  of  the  real  with  the  personal  estate 
has  been  considered  as  furnishing  an  indication  of  such  intention: 
Byam  v.  Munton,  1  Russ.  &  My.  503;  Mallabar  v.  Mallabar,  Gas. 
temp.  Talb.  78;  Kellett  v.  Kellett,  3  Dow,  248;  Brown  v.  Bigg,  7 
Ves.  280;  Griffiths  v.  Pruen,  11  Sim.  202;  Brmrdey  v.  Wright,  7 
Hare,  334;  Spencer  v.  WiUon,  16  L.  R.  Eq.  501,  506;  Court  y. 
Buckland,  1  Ch.  D.  605;  Watson  v.  Arundell,  11  I.  R.  Eq.  53; 
Singleton  v.  Tomlinson,  3  App.  Ca.  404. 

The  next  class  of  cases  to  be  examined  is  that  in  which 
[  *  1054  ]  the  competition  lies  between  the  heir-at-law  *  and  the 
residuary  devisee.  And  here  it  must  be  remembered,  that 
although  it  has  always  been  held  that  a  will  as  to  personalty  speaks 
at  the  time  of  death  of  the  testator,  and  the  residuary  legatee  there- 
fore takes  not  9nly  what  is  undisposed  of  by  the  expressions  of  the 
will,  but  that  which  becomes  undisposed  of  at  the  death,  by  disap- 
pointment of  the  intentions  of  the  will;  yet  previous  to  the  Wills 
Act  (1  Vict,  c,  26)  it  was  otherwise  as  to  the  residuary  devisee  of 
real  estate,  or  of  the  price  of  real  estate.  As  to  him.  the  will  spoke 
only  at  the  time  of  making  it,  and  he  could  take  nothing  but  what 
was  at  that  time  intended  for  him. 

Thus,  in  a  case  previous  to  the  Wills  Act,  where  a  sum  was  ex- 
pressly excepted  out  of  the  produce  of  real  estate  devised  to  be  sold, 
and  was  not  disposed  of,  it  is  clear  that  it  belonged  to  the  heir-at- 
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law,  and  not  to  the  residuary  devisee:  see   Collins  v.  Wakeman,  2 
Ves.  jim.  683. 

Upon  the  same  principle,  under  the  old  law  (although  the  au- 
thorities are  somewhat  conflicting),  the  better  opinion  seems  to  be, 
that  where  part  of  the  produce  arising  from  land  devised  to  be  sold, 
was  directed  to  be  applied  to  purposes  which  failed,  either  by  lapse 
or  on  account  of  illegality,  the  heir-at-law,  and  not  the  residuary 
devisee  of  the  produce,  would  be  entitled  to  the  benefit  of  the  fail- 
ure. Thus,  in  Jones  v.  Mitchell,  1  S.  &  S.  290,  the  testatrix  by  will 
gave  800Z.  out  of  the  money  to  be  produced  by  the  sale  of  her  real 
estates,  to  trustees,  for  the  benefit  of  certain  charitable  institutions : 
and  she  gave  the  residue  of  the  money  to  J.  E.  The  gift  of  the 
SOOZ.  being  void.  Sir  J.  Leach,  V.-C,  held  that  the  heir  of  the  tes- 
tatrix, and  not  J.  R.,  was  entitled  to  it.  "  The  devisor,"  said  his 
Honor,  "  at  the  time  of  making  the  will,  intended  that  the  residu- 
ary devisee  of  the  price  of  the  land  should  take  such  residue,  sub- 
ject to  the  deduction  of  the  SOOZ.,  and  not  the  800Z.,  which  is  there- 
fore undisposed  of,  and  results  to  the  heir."  See,  also,  Hutche- 
son  V.  Hammond,  3  Bro.  C.  C.  128;  Collins  v.  Wakeman,  2  Ves. 
jun.  683;  Gibbs  v.  Ramsey,  2  V.  &  B.  294;  sed  vide  contra.  Page  v. 
Leapingivell,  18  Ves.  463;  Noel  v.  Lord  Henley,  7  Price,  240;  S.  C, 
1  Dan.  211,  322. 

The  fact,  however,  of  the  testator  having  blended  the  produce  of 
his  real  with  his  personal  estate,  has  in  many  cases  been  considered 
a  sufficient  reason  for  excluding  the  heir,  in  favour  of  the  residuary 
legatee,  of  the  produce  of  the  real  and  personal  estate  by  applying 
to  the  mixed  fund  the  rule  applicable  to  personalty,  such  rule  being, 
even  under  the  old  law,  as  laid  down  by  Sir  John  Leach  in  Jones  v. 
Mitchell,  1  S.  &  S.  290,  that  the  residuary  legatee  of  personalty  takes 
what  is  not  effectually  disposed  of.  See  Durour  v. 
Motteux,  *  1  Ves.  320;  1  S.  &  S.  292,  n.,  the  dictum  of  [  *  1055  ] 
Lord  Thurlotv  in  Hutcheson  v.  Hammond,  3  Bro.  C.  C. 
148;  Kennel  v.  Abbot,  4  Ves.  802;  Amphlett  v.  Parke,  1  Sim.  275; 
4  Buss.  75,  per  Sir  John  Leach;  Green  v.  Jackson,  5  Russ.  35;  S. 
C,  2  Russ.  &My.  238;  Cooke  v.  The  Stationers'  Company,  3  My.  & 
K  262. 

A  fortiori  where  the  real  property  is  directed  to  be  sold,  and  the 
proceeds  arising  therefrom,  and  from  the  personal  estate,  are  di- 
rected to  be  applied  to  certain  purposes,  and  the  surplus  is  given 
away  from  the  heir,  there  will  be  no  resulting  trust  in  his  favour: 
Norreys  v.  Frank,  9  I.  R.  Eq.  18. 

The  cases,  however,  of  Collins  v.  Wakeman,  2  Ves.  jun.  683;  Gibbs 
V.  Ramsey,  2  V.  &  B.  294,  and  Amphlett  v.  Parke,  2  Russ.  &  My. 
221  (overruling  the  decision  of  Sir  John  Leach  in  that  case),  decide 
that,  although  real  and  personal  estate  are  blended  together,  a  re- 
siduary devise  or  bequest  of  the  proceeds  to  arise  from  the  sale  of 
the  real  and  personal  estate,  will  not  carry  to  the  residuary  devisee  or 
legatee  of  such  proceeds,  lapsed  or  void  legacies,  arising  from  the 
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sale  of  the  real  estate,  for  such  lapsed  or- void  legacies,  so  far  as 
they  arise  from  the  sale  of  the  real  estate,  will  result  to  the  heir-at- 
law.  In  the  case  of  Amphlett  v.  Parke,  2  Russ.  &  My.  221,  a  lead- 
ing authority  upon  this  subject,  a  testatrix  gave  her  real  estates 
upon  trust  to  be  sold,  and  directed  the  moneys  to  arise  from  such 
sale,  to  be  considered  and  taken  as  part  of  her  personal  estate;  she 
then  directed,  that,  out  of  the  moneys  to  arise  from  such  sale,  and 
out  of  all  other  her  personal  estate,  certain  pecuniary  legacies 
should  be  paid;  and  bequeathed  all  the  residue  of  her  personal  es- 
tate, and  of  the  moneys  arising  from  the  sale  of  her  real  estates, 
upon  trust  for  two  persons  and  their  children.  Some  of  the  pecu- 
niary legatees  having  died  in  the  testatrix's  lifetime,  it  was  held  by 
Lord  Brougham  (reversing  the  decision  of  Sir  John  Leach),  that 
the  conversion  of  the  real  estate  into  personal,  directed  by  the  will 
was  not  absolute,  but  partial  only,  for  the  purpose  of  making  good 
the  pecuniary  legacies,  and  that  such  of  those  legacies  as  had 
lapsed,  in  so  far  as  they  were  payable  out  of  the  produce  of  real 
estate,  had  lapsed  for  the  benefit  of  the  heir-at-law.  Lord  Brougliam, 
in  his  learned  judgment  in  this  case,  thus  ably  sums  up  the 
doctrine  applicable  to  this  class  of  cases:  "The  rule,"  observes  his 
Lordship,  "which  I  have  stated  to  be  extracted  from  all  the  cases 
is,  that  you  must  clearly  prove  that  the  heir-at-law  is  excluded;  that 
the  words  prevent  the  possibility  of  considering  anything  to  be  left 
as  a  resulting  trust  for  him;  and  that  the  burden  of  such  proof  lies 

upon  those  who  claim  in  opposition  to  him.  It  is  not  at 
[  *  1056  ]   all  inconsistent  with  that  rule,  but  rather  *  flows  from  it, 

and  I  agree  in  holding,  that  a  testator  may  provide,  not 
only  that  the  undisposed  residue,  which  is  strictly  personal,  shall 
go  to  the  residuary  legatee,  but  that  all  lapsed  legacies,  of  what- 
ever nature,  shall  also  go  to  him;  and  that,  if  it  is  clear,  therefore, 
from  express  words,  that  he  gave  him  the  lapsed  legacies  that  were  to 
be  raised  by  the  sale  of  real  property,  and  failed  in  consequence  of 
lapse,  mortmain,  or  any  other  cause;  if  he  says,  for  instance,  'I 
give  all  the  lapsed  legacies  as  parcel  of  my  residue,  to  the  residu- 
ary legatee,'  cadit  quaestio;  there  is  no  doubt  he  may;  and  if  he  can 
do  it  by  express  words,  he  can  do  it  by  plain  and  obvious  intention 
to  be  gathered  from  the  whole  instrument.  If  you  once  arrive  at 
the  conclusion,  that  the  testator  has  displaced  the  heir,  then,  of 
course,  the  lapsed  fund  falls  into  the  residue  by  express  intention." 
See  also.  Salt  v.  Chattatvay,  3  Beav.  576;  Taylor  v.  Taylor,  3  De 
G.  Mac.  &  G.  190. 

As  to  wills  coming  within  the  operation  of  the  new  Wills  Act  (1 
Vict.  c.  26),  it  must  be  remembered  that  the  25th  section  enacts, 
"that  unless  a  contrary  intention  shall  appear  by  the  will,  such  real 
estate  or  interest  therein,  as  shall  be  comprised,  or  intended  to  be 
comprised,  in  any  devise  in  such  will  contained  which  shall  fail,  or 
be  void,  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being  contrary  to  law,  or  other- 
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wise  incapable  of  taking  effect,  shall  be  included  in  the  residuary- 
devise  (if  any)  contained  in  such  will."  See  Carter  v.  Haswell^  3 
Jur.  N.  S.  788. 

By  the  same  Act,  moreover,  it  is  enacted  that  devises  or  bequests 
to  a  child  or  other  issue  of  the  testator  who  shall  die  leaving  issue 
living  at  the  testator's  death  shall  not  lapse.     See  sect.  33. 

Where  there  is  a  resulting  trust  of  personal  estate,  whether  as 
being  originally  undisposed  of  by  the  will,  or  undisposed  of  in  con- 
sequence of  a  subsequent  event,  as  failure  from  lapse,  or  being  void 
from  illegality,  not  being  effectually  disposed  of  by  the  will,  it  will 
be  comprehended  in  a  general  bequest  of  the  residuary  personal 
estates,  the  next  of  kin  not  being  entitled  to  anything.  Dawson  v. 
Clarke,  15  Ves.  417;  Oke  v.  Heath,  1  Ves.  141;  Brown  v.  Higgs,  4 
Ves.  708;  Shanley  v.  Baker,  4  Ves.  732;  Cambridge  v.  Rous,  8  Ves. 
25;  Cooke  v.  Stationers^  Company,  3  My.  &  K.  264. 

A  testator  may,  however,  show  his  intention  to  except  part  of  his 
personal  estate  from  his  residue,  and  in  such  case,  if  otherwise  un- 
disposed of,  it  will  go  to  his  next  of  kin.  See  Davers  v.  Dewes,  3 
P.  Wms.  40,  there  A.  by  will  declared  his  intention  to  dispose  of 
his  household  goods  by  his  codicil,  and  he  gave  the  rest 
of  his  personal  estate  not  before  *  disposed  of  nor  re-  [  *  1057] 
served  to  be  disposed  of  by  his  codicil  to  his  wife.  A. 
afterwards  made  two  codicils  without  disposing  of  his  furniture 
thereby.  It  was  held  by  King,  L.  C,  that  the  household  goods 
should  not  go  to  the  residuary  legatee,  but  to  the  next  of  kin.  See 
also  Attorney-  General  v.  Johnstone,  Amb.  577. 

If  in  the  cases  before  considered  the  author  of  the  resulting 
trusts  should  die  intestate  as  to  the  resulting  interest,  and  without 
heirs  or  next  of  kin,  if  such  interest  were  real  estate,  it  would  sink 
inco  the  land  for  the  benefit  of  the  person  legally  entitled  thereto 
(see  Henchman  v.  Attorney -Genera  I,  3  My.  &  K.  485;  Cox  v.  Par- 
ker, 22  Beav.  168;  Davall  v.  Neiv  River  Company,  3  De  G.  &  Sm. 
394;  Taylor  v.  Haygarth,  14  Sim.  8.  If  it  were  personal  estate  it 
would  go  to  the  Crown  under  the  head  of  bona  vacantia  :  Middleton 
V.  Spicer,  1  Bro.  C.  C.  201;  Barclay  v.  Russel,  3  Ves.  424;  Taylor 
V.  Haygarth,  14  Sim.  9;  Powell  v.  Merritt,  1  Sm.  &  G.  381;  Cra- 
dock  V.  Owen,  2  Sm.  &  G.  241. 

As  to  the  exception  to  resulting  trusts  in  the  case  of  gifts  to  char- 
ities, see  Tudor's  Charitable  Trusts,  2nd  Ed. 

[Doctrine  of  Resulting  Trusts  Restated. — The  case  of  Ackroyd  v. 
Smithson,  decided  that  a  conversion  directed  by  a  testator  is  a  con- 
version only  for  the  purposes  of  the  will,  and  that  all  that  is  not 
wanted  for  these  purposes  must  go  to  the  person  who  would  have 
been  entitled  to  them  but  for  the  will.  The  case  did  not  decide  that 
if  the  Court  or  a  trustee  sells  more  than  is  necessary,  there  is  any 
equity  to  reconvert  the  surplus  for  the  benefit  of  the  heir-at-law  or 
the  persons  entitled  at  the  time  of  the  sale. 
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In  England  the  heir  and  the  next  of  kin  or  legal  representatives 
are  not  the  same  persons,  that  is,  they  have  not  the  same  interests 
and  rights. 

If  the  property  is  real  estate  then  the  trust  results  to  the  heir, 
and  if  it  is  personal  property  then  it  results  to  the  next  of  kin  under 
the  statute  of  distribution,  or  to  the  legal  representatives. 

Kesulting  Trusts  under  this  class  are  not  important  in  the  United 
States,  because  in  almost  all  the  States  the  same  persons  take  both 
real  and  personal  estate  of  an  ancestor  in  the  same  proportion  and 
with  the  same  rights  and  it  is  not  important  whether  the  trust  re- 
sults to  them  as  real  or  personal  property. 

The  only  question  which  is  of  any  importance  in  the  United  States 
is  whether  the  trust  results  to  the  heirs-at-law  or  to  the  residuary 
legatee,  and  all  cases  that  can  arise  depends  upon  the  intention  of 
the  settlor  or  donor,  and  upon  the  construction  of  each  particular 
will. 

It  is  only  where  the  will  contains  no  residuary  clause  that  the 
heirs-at-law  can  assert  any  claim.] 


[  *  1058  ]  *  WARD  7).  TURNER. 


July  20th,  1752. 
[beported  2  VES.  431.]  • 

[>Sf.  a  1  Dick.  170.] 

Donatio  Mortis  Causa..] — Delivery  necessary  to  donations  mortis 
causd  ;  hut  the  delivery  of  receipts  for  South-Sea  Annuities  is  not 
sufficient,  though  strong  evidence  of  the  intent. 

The  end  of  the  bill  was  to  have  a  transfer  of  600Z.  New  South- Sea 
Annuities  made  to  the  plaintiff,  as  executor  of  John  Mosely,  and  to 
have  certain  specific  parts  of  the  personal  estate  of  William  Fly, 
dead,  intestate,  delivered  or  made  over  to  the  plaintiff.  Another 
prayer  of  the  bill  was  to  have  an  account  of  what  was  due  to  Mosely 
for  services  performed  to  Fly,  against  whose  estate  this  demand  was 
made. 
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The  case  the  plaintiff  made  was  this  :  he  was  executor  of  Mosely, 
who  was  related  to  Fly  by  affinity,  having  married  his  aunt ;  that 
Fly  had  great  obligations  to  Mosely,  who  took  care  of  him  in  his  in- 
fancy ;  and  to  his  house  Fly  used  to  come  from  school  when  it  broke 
up  ;  and  afterwards,  Mosely,  who,  in  the  latter  part  of  his  life,  ap- 
peared to  be  in  very  mean  circumstances,  lived  with  Fly  as  his  ser- 
vant, until  Fly's  death,  had  his  victuals  there,  performed  services  to 
him,  and  had  now  and  then  a  shilling  given  him.  From  thence  Fly 
made  profession  of  a  strong  intent  to  do  for  him  at  his  death,  and 
had  great  kindness  for  him  ;  in  pursuance  of  which,  as  Fly  drew 
near  his  end,  being  in  a  very  bad  state  of  health,  during  that  time 
he  made  Mosely  several  donations  mortis  causfi,,  in  prospect  of  death. 
Four  times  were  fixed  on  by  the  witnesses,  of  which  several  were 
examined  in  the  cause,  speaking  of  actual  gifts,  and  decla- 
rations *  supporting  them.  First,  18th  January,  1746,  [*  1059] 
which  was  spoken  to  by  the  porter  of  FurnivaPs  Inn.  The 
second,  6th  February,  1746,  which  was  the  principal  proof  relied  on 
by  the  plaintiff  to  support  the  gifts  of  these  annuities,  and  was 
proved  by  Fly's  barber,  who,  being  sent  for  by  Fly,  found  Mosely 
with  him,  and  no  other,  and  swore  to  the  particular  words  used, 
and  declarations  made  :  that  Fly  said  to  him,  viz  :  "I  intended  to 
give  him  (speaking  of  Mosely)  Longford  estate  for  his  life  :  but  I 
have  considered  of  it ;  and  that  which  is  worth  40Z.  a  year  to  an- 
other, is  not  worth  so  much  to  him  ;  for  if  the  tenants  wanted  an 
abatement  for  repairs,  he  would  allow  it  ;  and,  therefore,  I  will  do 
better  for  him."  That  thereupon  Fly  went  to  his  escritoire,  and, 
taking  three  papers,  said,  "  I  give  you,  Mosely,  these  papers,  which 
are  receipts  for  South- Sea  Annuities,  and  will  serve  you  after  I  am 
dead."  The  third,  23rd  February,  which  was  proved  by  one  who 
swore  that  in  his  presence  Fly  said,  "  Mosely,  I  give  you  all  the 
goods  and  plate  in  this  house."  Fourthly,  3rd  March,  by  the  said 
barber,  who  swore  that  Fly  declared  to  him,  and  to  another  person, 
who  only  were  present,  that  he  gave  to  Mosely  all  his  household 
goods,  money,  arrears  of  rent,  and  everything  that  should  be  found 
in  his  house,  except  his  sword,  gun,  and  books,  and  that  this,  to- 
gether with  those  three  receipts,  would  make  2000Z. :  that  he  wished 
a  gentleman  of  his  acquaintance  had  his  sword  a^d  gun,  but  all  the 
rest  he  gave  to  Mosely.     He  died  in  April  following. 

Argument  for  the  plaintiff.'} — These  were  argued  to  be  so  many 
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declarations  oc  bounty,  supported  by  so  may  witnesses  at  different 
times.  Two  questions  arose:  first,  Whether  in  fact  these  things 
were  given?  secondly,  Whether  properly  given  in  point  of  law? 
Donations  mortis  causa  are  derived  from  the  civil  law.  Justinian's 
Inst.,  lib.  2,  tit.  7,  shows  the  nature  of  them;  and  that,  in  general, 
anything  is  properly  the  subject  matter  of  such  donations,  that 
may   be  the  subject  matter  of  a  legacy  or  donation  inter  vivos. 

Either  rights  in  possession  or  reversion  are  capable  of 
[  *  1060  ]   *  being  so  given.     It  is   not  necessary  that  the  donor 

should  have  a  legal  interest;  an  equity  will  do,  when  by 
no  act  he  can  pass  the  legal  property:  consequently  the  formalities 
accompanying  such  donation  must  be  according  to  the  subject  of  the 
gift.  Livery,  then,  cannot  be  always  necessary,  as,  in  a  chose  in 
action  or  simple  contract  debt,  which  lie  not  in  livery,  chose  in  action 
were  not  assignable,  but  now  are  in  this  Court  as  much  as  things 
in  possession,  by  the  rules  of  law;  and,  therefore,  this  Coui*t  will 
carry  into  execution  a  voluntary  gift  of  a  chose  in  action.  In  Law- 
son  V.  Lawson,  1  P.  Wms.  441,  such  a  gift  of  a  note  drawn  on  a 
goldsmith,  which  in  point  of  law  passed  nothing,  wias  held  good  ; 
Jones  V.  Selby,  Prec.  Ch.  300;  Gold  v.  Rutland,  1  Eq.  Ca.  Ab.  347. 
In  Snellgrove  v.  Bailey,  March  11,  1744  (t),  Mrs.  Baily,  going  out 
of  town  in  a  bad  state  of  health,  gave  her  maid  a  bond,  executed  to 
her  by  a  third  person,  saying,  "If  I  die,  it  is  yours."  She  died  in- 
testate; the  plaintiff  was  her  administrator:  thus  it  stood  in  the  de- 
fendant's answer.  A  Bill  being  brought  for  discovery  and  delivery 
of  the  effects  of  the  intestate  in  the  hands  of  the  defendant,  the 
question  was,  whether  the  nature  of  the  property  was  capable  of 
being  so  given  ?  His  lordship  held,  it  might,  as  well  as  a  specific 
chattel;  though  no  legal  property  passed  thereby,  nothing  but  the 
paper,  a  bond  being  evidence  of  a  debt,  and  the  intent  being  to  give 
the  debt,  not  the  paper,  the  Court  held  it  a  good  donation  mortis 
causa,  comparing  it  to  the  property  which  passes  by  assignment  of 
a  bond,  which  passes  nothing  in  point  of  law,  and  the  assignee 
must  make  use  of  the  other's  name  for  recovery  on  it.  That  case 
rested  singly  on  the  averment  in  the  answer;  in  this  is  strong  evi- 
dence. The  Court  there  put  this  case:  that,  if  a  chattel  in  pos- 
session had  been  fought  by  the  intestate,  and  a  bill  of  sale  made  to 
a  trustee,  for  her  use,  the  property  would  have  been  in  the  trustee, 
and  the  equitable  interest  in  the  cestui  que  trust,  who,  if  she  had 
(0  3  Atk.  214;  Ridg.  Ca.  t.  Hard.  202. 
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given  tbis  chattel  so  circumstanced  to  the  defendant,  it  would  have 
been  good.  [Lord  Chancellor  Hardwicke. — That  is  a  case 
pat  upon  an  equitable  iterest.  There  the  chattel  *  itself  [  *  1061  ] 
must  have  been  delivered.]  Though  these  donations 
differ  in  some  respects  from  testamentary  dispositions,  yet  they 
participate  in  a  great  degree;  for  like  that,  it  is  a  declaration  of  his 
mind,  what  he  will  have  done  with  his  property  when  he  is  no  more; 
he  does  not  part  with  the  property,  or  even  the  use  of  the  thing,  in 
his  life:  for  that  would  prevent  any  such  disposition  from  being 
ever  made.  Where  the  thing  lies  in  livery,  the  livery  is  not  made 
to  complete,  it  is  only  evidence  of  the  gift;  and  if,  the  moment 
after  possession  delivered  (with  a  declaration  that  he  intended,  if 
he  died,  it  should  be  the  donee's  absolutely),  the  thing  was  restored 
by  the  donee,  that  would  not  tend  to  defeat  the  gifi  [Lord 
Chancellor. — I  apprehend  it  would:  and  that  such  an  instantaneous 
gift  and  taking  back  would  not  do,  which  it  would  be  dangerous  to 
admit]  But,  where  livery  cannot  be  the  best  evidence  the  nature 
of  the  transaction  will  admit  of,  being  only  to  show  the  mind  of  the 
donor,  will  do.  Here  is  such  a  delivery  over,  as  is  sufficient  evid- 
ence of  the  gift  of  these  annuities.  They  certainly  lie  not  in 
livery,  there  being  other  ways  of  passing  them.  There  is  no  evi- 
dence of  them  but  one's  name  being  placed  in  the  book.  The  de- 
livery, then,  with  strong  words  of  gift  of  these  receipts,  which  were 
the  only  symbol  of  his  property,  was  as  much  as  he  could  possibly 
do  towards  giving  it,  except  a  mere  transfer  in  the  books,  which  was 
not  necessary,  nor  could  he  conveniently  do  that:  and  it  was  giving 
with  a  prospect  of  not  recovering  of  that  particular  illness,  for  that 
of  itself  would  be  a  revocation;  but  he  died  of  it,  and  within  two 
months  of  the  gift.  In  cases  of  livery  of  seisin  it  is  not  necessary 
to  deliver  the  thing  itself,  or  any  part;  for,  coming  upon  the  land, 
and  delivering  a  gold  ring  thereon,  is  enough  (1  Inst.  44),  though 
not  participating  of  land;  but  there  ought  to  be  clear  proof  of  the 
intent,  which  there  is  here.  Next  as  to  the  specific  things,  it  is 
said,  there  was  not  sufficient  possession  delivered;  but  in  such  a 
number  of  things,  it  is  not  necessary  every  one  should  be  delivered. 
The  subject  of  the  gift  is  what  was  then  in  the  house. 
If  a  *  delivery  is  absolutely  necessary,  the  plaintiff  has  [  *  1062  ] 
not  indeed  proved  it;  but  Mosely  was  actually  in  the 
house  with  him,  and  was  then  as  much  in  possession  as  if  actually 
delivered  to  him,  which  is  not  necessary  if  he  is  in  possession.     If 
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one  is  recited  to  be  in  possession  of  a  house,  livery  is  not  necessary. 
If  one  does  as  much  as  he  can  towards  possession,  it  is  all  that  is 
required;  as  delivery  of  the  key  of  a  warehouse;  so  of  a  piece  of 
parchment,  delivery  of  a  ship  and  of  the  actual  possession  of  it  to 
the  mortgagee,  as  determined  by  your  Lordship  in  Browne.  Williams 
(1  Atk.  160).  No  more  could  be  done  here;  for  he  could  not  carry 
the  goods  out  of  the  house:  and  he  was  then  in  possession.  How- 
ever, as  this  is  a  bill  for  discovery  of  assets,  if  the  plaintiff  is  not 
entitled  to  these  gifts,  he  is  at  least  to  a  reasonable  satisfaction  for 
his  services. 

Argument  for  the  defendant'] — On  the  part  of  the  defendant,  ad- 
ministrator of  Fly,  there  was  no  evidence  to  impeach  the  evidence 
of  the  gift,  but  to  invalidate  it  to  a  certain  degree,  principally  from 
the  behaviour  of  Mosely  after  the  death  of  Fly,  as  not  like  one  who 
thought  he  had  a  right  to  these  donations  from  him:  for  it  was  sworn, 
that  being  at  the  house  of  Fly  at  his  death,  he  continued  there  until 
Midsummer;  he  did  not  say  these  goods  were  his  own,  upon  appli- 
cation made  to  buy  them,  but  that  they  were  Turner's,  the  adminis- 
trator, and  next  of  kin;  sent  to  Turner  desiring  him  to  take  them 
away;  and  they  were  sent  away,  and  Mosely  assisted  in  packing  them 
up,  and  declared  he  would  not  go  into  mourning,  for  that  Fly  had 
given  him  nothing  that  he  could  help.  A  donation  mortis  causft 
(though  there  is,  indeed,  such  a  thing  in  the  law)  is  of  a  very  deli- 
cate nature,  and,  from  its  import,  merely  voluntary.  [Lord  Chan- 
cellor.— Such  donations  are  subject  to  debts.]  If  there  is  no  dis- 
tinction between  testamentary  dispositions  and  such  a  donation,  and 
there  is  a  former  will,  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  will  be 
overturned,  which  relates  to  all  wills  of  personal  estate;  therefore, 
since  the  statute,  no  nuncupative  will  or  codicil  can  be  set 
[  *  1063]  up  where  a  will  was  made  before.  This  statute  has  *  ex- 
pressed an  anxiety  as  to  nuncupative  wills,  not  taking 
them  away  absolutely  for  fear  of  breaking  in  upon  the  real  intent, 
but,  seeing  them  liable  to  uncertainty,  litigation,  and  perjury,  has 
put  several  restrictions  on  them;  whereas,  if  the  said  distinction  is 
not  observed,  a  nuncupative  will  may  take  place,  proved  at  any  time, 
and  that  by  a  single  witness,  where  more  than  one  would  not  be 
ventured,  for  fear  of  contradiction,  and  that  at  any  distance  of  time, 
nor  confined  to  30?.,  as  the  statute  required.  A  testamentary  dis- 
position is  a  gift  in  case  of,  and  only  has  operation  after,  death.  A 
donation,  then,  cannot  be  in  general  in  case  of  death,  but  must  have 
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something  peculiar,  differing  from  legacies.  The  characteristic  of 
it  is  this: — It  is  not  on  a  general  apprehension  of  approaching  mor- 
tality, but  where  the  particular  recovery  of  the  donor  is  annexed  by 
way  of  defeasance  to  the  gift,  which  would  be  otherwise  absolute.  It 
may  be  confined  to  an  immediate  illness;  but  the  Roman  law  puts 
the  case  of  a  man's  going  a  journey,  which  was  formerly  more  hazar- 
dous than  now:  so,  if  going  to  battle,  and  in  case  he  is  killed,  and 
makes  that  gift;  so,  if  under  a  bad  state  of  health,  he  makes  a  com- 
plete gift,  if  he  does  not  recover:  that  must  mean  some  circumscribed 
time  or  illness,  and  there  must  be  some  sort  of  defeasance,  arising 
from  the  recovery  or  return  home,  to  these  donations,  otherwise  it  ia 
an  absolute  gift.  But,  though  liable  to  be  defeasanced,  it  must  be  a 
complete  gift  before  inter  vivos;  and  that  is  the  reason  the  Eccle- 
siastical Court  has  no  probate  or  jurisdiction  over  it,  as  it  would  if 
testamentary.  Next,  to  consider  what  is  meant  by  delivery,  in  the 
Roman  and  civil  law  books,  as  far  as  admitted  in  this  country;  for, 
as  it  is  in  all  the  books,  it  will  not  hold  here.  Where  delivery  is 
necessary  to  make  that  complete  inter  vivos,  if  a  man  said,  "  I  give 
it,"  and  there  is  no  delivery,  it  would  be  nudum  pactum:  there  could 
be  no  title  or  action.  Then  delivery  is  there  put  only  to  show  that 
the  gift  must  be  complete.  In  that  new  species  of  property  the  ac- 
tual delivery  is  supplied  by  that  which  is  equivalent  to  delivery;  as 
in  case  of  a  ship,  delivered  by  bill  of  sale,  which  is  defeas- 
anced in  case  of  *  recovery;  that  is  enough;  but  it  must  [*  1064  ] 
be  complete  according  to  the  nature  of  the  thing,  other- 
wise it  cannot  be  distinguished  from  a  legacy.  A  delivery  is  neces- 
sary, according  to  Swinburne,  in  each  of  three  instances  he  puts,  of 
a  donation  mortis  causa.  Lawson  v.  Lawson  (u)  turned  upon  it, 
and  could  not  be  admitted  but  on  that  foundation.-  There  cannot, 
indeed,  be  such  a  donation  by  parol,  of  a  book  or  simple  contract 
debt,  or  of  arrears  of  rent,  because  there  can  be  no  delivery,  and  no 
inconvenience,  because  it  may  be  easily  done  another  way.  Taking 
it  in  case  of  a  specific  thing,  as  a  horse,  &c.,  possession  is  altered  (as 
Swinburne  supposes),  and  then  the  donee  shall  enjoy  it;  otherwise 
there  is  no  difference  between  this  and  a  testamentary  disposition. 
This  donation,  therefore,  takes  effect;  but  still  liable  to  that  con- 
tingency. There  is  no  case  that  the  donor  must  keep  possession  in 
his  life;  how,  then,  can  he  have  the  use  or  benefit  of  it,  taking  it  to 
be  a  specific  thing?  As  to  a  chose  in  action  being  allowed  to  be 
(m)  1  P.  Wms.  441. 
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given,  that  was  a  new  case  before  your  Lordship;  for  Snellgrove  v. 
Baily  (v),  which  was  of  a  bond,  was  the  first  ever  determined  upon 
anything  of  a  chose  in  action.  The  reason  the  Court  went  on  there 
was,  that  it  was  as  complete  a  gift  as  could  be  made  of  a  bond;  for, 
writing  not  being  necessary  to  the  assignment  of  a  bond,  if  all  was 
delivered  that  could  be,  all  that  was  required  was  done.  It  was  a 
substantial  gift  of  the  paper  and  seal,  without  which  there  could  be 
no  recovery  on  it.  A  bend  carries  the  debt  itself,  not  only  evidence 
or  security  of  it,  therefore  is  considered  as  bona  notabilia,  and  not 
only  where  the  party  dies,  like  other  choses  in  action :  and  a  court 
of  equity  does  not  say,  a  bond  must  be  delivered  by  deed  m  writ- 
ing. In  Richards  v.  Syms  (w),  on  a  gift  of  a  mortgage  to  the  mort- 
gagor, by  giving  him  the  deeds,  your  Lordship  held,  that  if  that  fact 
was  proved,  it  was  a  gift  of  all  the  money  on  the  securities,  and  not 
within  the  Statute  of  Frauds  (29  Car.  2,  c.  3).  So  that  the  bond 
there  is  as  completely  given  as  can  be,  supposing  that  parol  evidence 
is  sufficient,  and  writing  not  necessary.  If  that  was  not 
[  *  1065  ]  the  ground  Of  that  *  determination,  and  no  delivery  re- 
quisite, but  that  it  is  to  remain  with  the  donor  until  his 
death,  and  only  a  formal  delivery  it  will  not  differ  from  the  incon- 
veniences intended  to  be  guarded  against  by  the  Statute  of  Frauds 
(29  Car.  2,  c.  3) ;  for  then  every  loose  declaration  will  be  set  up, 
notwithstanding  solemn  wills  before  executed.  It  is  dangerous  to 
support  parol  declarations  upon  gifts  of  this  kind,  not  accompanied 
with  a  visible  act  to  give  notice  to  all  the  world,  as  delivery.  And 
the  statute  has  thought  it  better,  that  some  of  these  true  gifts  should 
fail  (as  has  frequently  happened  for  want  of  the  solemnities  thereby 
required),  than  there  should  be  a  public  inconvenience.  If  a  com- 
mon chose  in  action  cannot  be  delivered,  how  can  this,  which  is 
stronger,  as  it  is  capable  of  being  assigned  by  a  proper  transfer? 
If,  indeed,  one  goes  as  far  as  he  can,  the  Court  will  perhaps  supply 
it;  as  in  those  cases  on  the  stat.  Jac.  1,  in  Ryall  v.  Bowles  (cc);  but 
that  is  not  the  case  here.  Fly  was  a  man  of  business,  an  attorney, 
yet  waits  near  two  months  without  doing  that  which  would  effectuate 
it.  That  argument  of  the  testator's  having  time  to  make  a  perfect 
gift,  is  often  used  in  Doctors'  Commons  on  imperfect  wills.  This 
Court  will  never  support  that  as  a  donation,  which  may  be  a  gift  by 
will;  for  there  must  be  a  difference  between  them. 

Iv)  3  Atk.  214.  "~" 

(w)  Barnad.  Ch.  Rep.  90. 
(x)  1  Ves.  348. 
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Lord  Chancellor  Hardwlcke^  in  the  outset,  laid  Iho  other  goods 
out  of  tbo  case,  of  which  there  was  no  pretence  of  any  delivery, 
which  would  bo  very  dangerous;  and  that  it  was  impossible  to  mako 
such  a  complex  donation  mortis  causa,  as  a  general  bequest  of  all 
one's  personal  estate,  or  of  a  residue,  without  some  proof  of  de- 
livery; for  that  would  be  the  same  as  a  nuncupative  will:  and  it 
was  a  pity  the  Statute  of  Frauds  did  not  set  aside  all  these  kinds  of 
gifts.  But  what  weighed  with  him  was,  whether  the  stock  without 
delivery  was  a  good  donation  mortis  causft;  which  question,  consid- 
ering the  vast  proportion  of  property  in  such  funds,  was  of  infinitely 
greater  consequence  than  the  value  of  it:  therefore  he 
should  not  determine  it  hastily.  If  courts  of  justice  *were  [  *  1066  "j 
compellable  by  rules  of  law  to  suffer  such  gifts  without 
any  transfer,  to  prevail,  it  could  not  be  helped;  but  then  the  Statute 
of  Frauds  relative  to  nuncupative  wills  would  be  so  far  nugatory 
and  vain. 

Having  taken  time  to  cpnsider,  his  Lordship  now  delivered  his 
opinion. 

LoBD  Chancellor  Hardwicke. — There  are  two  general  questions. 
What  is  the  weight  and  strength* of  the  evidence  in  point  of  fact? 
Next,  the  result  of  that  evidence  in  point  of  law,  or  the  law  arising 
on  this  fact? 

As  to  the  first,  and  as  to  the  conviction  arising  therefrom,  there 
is,  to  be  sure,  very  strong  evidence  on  the  part  of  the  plaintiff,  of 
Fly's  general  intention  of  bounty,  which  is  not  to  be  disputed;  but 
as  to  the  evidence  of  the  particular  gifts,  I  cannot  help  taking  no- 
tice, that  the  declarations  relied  on  by  the  plaintiff  to  prove  them, 
are  all  made  to  persons  of  extreme  low  degree,  his  porter,  barber, 
&c.  It  is  observable,  also,  that  Fly  was  bred  an  attorney :  had  some 
property;  some  real  estate;  was  a  man  of  business;  and  must  be 
presumed,  from  his  profession  and  education,  to  know  something 
of  w^hat  the  law  required  to  make  a  will;  and  certainly  it  would  be 
more  easy  for  him  to  have  made  a  will  in  writing,  than  to  have 
taken  all  these  several  steps,  to  give  away  these  parts  of  his  estate. 
It  is  likewise  bbservable,  that  the  behaviour  of  Mosely,  and  his  de- 
clarations after  the  death  of  Fly,  are  some  impeachment  and  weak- 
ening of  the  plaintiff's  evidence;  for  it  is  extraordinary,  that,  if  ho 
thought  himself  entitled,  he  should  not  insist  upon  these  goods  be- 
ing his  own,  instead  of  sufPering  them  to  be  taken  away,  and  assist 
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ing  therein.  At  the  same  time,  if  I  was  to  ground  my  opinion  upon 
any  objection  to  the  evidence  in  point  of  fact,  I  should  not  deter- 
mine it,  but  send  it  to  be  tried;  for  this  is  as  proper  a  case  to  be 
tried  as  any  other. 

It  is  not  insisted  upon  by  the  plaintiff  as  a  testamentary  cause; 
for  if  he  was  to  insist  on  that,  it  would  overturn  his  demand,  as  he 
has  no  probate;  but  it  is  insisted  on  as  a  donation  mortis 
[*1067]  causa.  Trover  might  be  brought  for  it;  *••  for  it  would 
transfer  the  property:  but  though  I  have  searched  for  it, 
I  do  not  find  a  case  of  that  kind  in  the  books,  of  such  an  action  at 
law:  but  it  might  be  tried  at  law,  was  there  a  foundation  for  it; 
and  if  I  was  to  ground  my  opinion  upon  the  evidence  in  point  of 
fact,  I  would  direct  a  trial. 

But  according  to  my  opinion,  there  is  no  reason  to  give  the  parties 
that  trouble:  for  next,  supposing  the  fact  well  proved,  the  consider- 
ation is  the  result  in  point  of  law. 

The  relief  sought,  is  founded  upon  these  gifts  being  good  dona- 
tions mortis  causa. 

First,  as  to  any  specific  parts  (if  they  may  be  so  called),  except 
the  annuities.  They  are  clearly  not  good,  (as  I  declared  at  the 
hearing,)  there  being  no  pretence  of  any  delivery  in  any  shape 
whatever.  They  are  ^o  general,  as,  in  my  opinion,  if  they  prove 
anvthing,  to  prove  an  intent  to  make  a  nuncupative  will  of  all  his 
personal  estate,  (this  is  exclusive  of  annuities,)  sayir)g,  "Mosely, 
I  give  you  all  the  plate  and  goods  in  this  house,"  or,  "If  I  die,  all 
are  yours;"  but  nothing  was  delivered.  It  is  said,  he  had  pos- 
session by  living  in  the  house,  and  did  not  want  delivery,  but  he 
lived  as  a  servant,  who  had  no  posession;  so  that,  if  a  servant  had 
them  in  custody,  it  would  be  a  possession  for  his  master.  The  other 
declarations  are  not  only  of  the  goods,  but  of  all  money  and  arrears 
of  rent,  and  extend  almost  to  everything;  consequently,  there  are 
no  grounds  to  carry  it  so  far:  and  it  is  impossijole  to  support  any 
of  these  gifts  in  prospect  of  death,  as  I  have  declared  already. 

Next,  as  to  the  gift  of  this  annuity.  If  the  witnesses  deserve 
credit,  it  is  strong  evidence  of  a  general  intent  of  bounty;  but 
it  rather  turns  against  the  plaintiff,  for  it  shows  a  general  in- 
tent to  give  the  whole  to  Mosely,  by  making  a  nuncupative  will  or 
wills  at  different  times.  If  that  was  to  be  admitted  to  support 
these  several  gifts  as  so  many  donations  mortis  causa,  it  would 
overturn  not  only  the  letter  but  the  whole  spirit  and  intent  of  the 
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Statute  of  Frauds.  But,  ootwithstanding,  suppose  this 
*  gift  of  the  annuities  was  just,  as  if  it  was  a  distinct  [  *  1068  ] 
and  independent  donation  from  the  other  matters  insisted 
on  as  gifts,  the  question  is,  whether  it  is  such  a  gift  as  the  law  of 
England  allows,  as  a  donation  mortis  causa?  First,  the  fact  of  the 
gift  is  proved  only  by  one  witness:  whereas  the  civil  law,  from 
which  this  doctrine  is  taken,  requires  five  witnesses  thereto;  for 
Justinian,  when  he  allowed  these  gifts,  was  apprehensive  of  fraud 
arising  from  them,  and  takes  notice  in  that  very  chapter  relied  on  for 
the  plaintiff,  that  he  had  made  a  constitution  to  regulate  it,  that  it 
should  be  in  the  presence  of  five,  limited  in  point  of  value,  &c., 
which  shows  how  jealous  he  was  of  it.  Besides,  the  witness 
swears  to  this  in  very  formal  words;  and,  though  it  is  pretty  hard 
to  object  to  a  witness  as  loose  and  uncertain  on  one  hand,  and 
the  contrary  on  the  other,  yet  this  argues  either  a  very  strong 
memory  or  a  pretty  strong  assurance  in  swearing.  But  the  express 
gift,  as  he  swears,  is  only  of  the  three  receipts.  That  is  the  form 
of  the  gift.  Taking  it,  therefore,  according  to  the  substance  of  the 
gift,  that  this  amounted  to  a  declaration  that  Fly,  by  giving  these 
receipts,  intended  to  give  the  annuities,  upon  this  the  principal 
point  arises,  whether  delivery  of  the  thing  given  by  way  of  donation 
mortis  causa  is  necessary:  and,  if  necessary,  whether  this  delivery 
of  the  receipts  is  suflScient  delivery  of  the  thing  given  by  way  of 
donation  mortis  causa?  I  am  of  opinion,  that  delivery  is  necessary 
to  make  good  such  a  gift,  and  that  the  delivery  of  these  receipts  for 
the  consideration-money  of  the  purchase  of  them  was  no  sufficient 
delivery  to  validate  this  act.  To  clear  this,  it  is  proper  tc  consider 
the  notion  of  a  donation  mortis  causa,  according  to  the  civil  and 
Roman  law,  and  the  lav^  of  England. 

According  to  the  civil  and  Roman  law  there  is  a  great  variety, 
and  several  passages  therein  are  pretty  difficult  to  reconcile.  Digest 
lib.  39,  tit.  6,  Law  38,  requires,  that  both  donor  and  donee  should 
be  present  at  the  time  of  the  gift,  "quo  prsesens  prsesenti  dat;" 
which  looks  as  if  the  delivery  was  intended  at  the  time.  It  is  "quo" 
there,  and  in  several  editions:  bub  in  the  Lyons  edition 
of  Gothofredus'  *  Corpus,  it  is  "quod;"  which  makes  it  [  *  1069  ] 
sense.  Next,  in  Digest,  same  tit^  parag.  1,  it  speaks  of  it 
throughout  as  a  restoring  of  the  same  thing,  if  the  donor  should 
recover:  as  if  a  restitution  was  to  be.  It  is  proper  to  take  notice,  that 
in  the  Roman  law  there  were  three  kinds  of  donations  mortis  causa. 
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A-nd  in  Voet  on  the  Pandect,  lib.  39,  tit.  G,  parag.  3,  in  his  2nd  vol. 
p.  710,  the  division  is  agreeable  to  that  made  of  these  donations  by 
Swinburne.  The  first  is  a  donation  by  one  in  no  present  danger, 
but  in  consideration  of  mortality  if  be  died;  and  this  is  strictly 
compared  to  a  legacy;  for  the  property  was  to  pass  at  the  death, 
not  at  the  time.  The  second  kind  is,  where  the  property  pasf^ed  at 
the  time,  defeasible  in  case  of  an  escape  from  that  danger  in  view, 
or  of  recovery  from  that  illness.  The  third  was,  where  though  he 
was  moved  with  the  danger,  yet  not  thinking  it  so  immediate  as  to 
vest  the  property  immediately  in  the  person,  but  put  in  possession 
of  the  person  as  an  inchoat  gift,  to  take  effect  in  case  he  t-hould  die. 
Vinius's  Comment,  on  this  place  of  Justinian  is  more  particular — 
puts  the  remedy  by  action  the  donor  might  have,  in  case  he  repented 
or  revoked.  That  is,  on  the  last  kind  of  donation  mortis  causa,  where 
ho  did  not  part  with  the  property  immediately,  he  should  have  a 
real  action;  but  where  he  actually  parted  with  the  property,  but 
the  gift  was  to  be  defeated  by  his  revocation  or  recovery,  or  escape 
from  that  danger  he  was  in,  conditionem  habeat  (which  is  a  per- 
sonal action)  to  make  the  irritancy,  or  to  recover  damages  frr  the 
thing:  fo  that  it  differed  not  but  in  the  nature  of  the  action.  And 
in  Calvin's  Lexicon,  &c.,  that  is  the  distinction.  Swinburne,  on 
the  text  I  have  quoted,  implies  there  should  be  a  delivery;  saying 
that  legacies  differ  from  su<;h  donations,  for  that  legacies  are 
not  delivered  by  the  testator,  but  to  be  paid  or  delivered  by  the 
administrator;  putting  the  distinction  upon  the  one  being  delivered 
in  life,  the  other  after  death.  But,  notwithstanding  this,  several 
books  in  the  civil  law  import  the  contrary;  particularly  Vinius,  in 

his  Comment.,  lib.  2,  tit.  7,  sec.  1,  numero  2;  Covarru- 
[*1070]  vias,   vol.    1,  rub.   3,  and  *"' Voet  on  the  Pandect,  same 

chapter,  num.  3  and  num.  6,  which  passages  show  the 
different  expression  and  opinions,  some  importing  a  delivery^ 
others  not.  I  have  mentioned  them  to  come  at  that  which  seems 
the  distinction,  reconciling  them  all  according  to  what  is  laid  down 
by  Voet,  num.  G,  that  they  did  not  require  an  absolute  delivery  of 
possession  to  the  first  or  third  kind  of  gift  I  have  mentioned;  but, 
in  the  other  case,  where  the  property  was  to  pass  immediately,  it 
was  required;  which  is  the  meaning  of  the  expression  in  Voet, 
*'in  mortis  causa  donatione  dominium  non  transit  sine  traditione" 
and  of  that  other  expression  in  Voet.  With  this  distinction,  those 
passages  in  the  civil  law  are  properly  reconciled. 
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Though  I  know  these  donations  mortis  causa  could  never  come 
directly  in  question  in  the  Ecclesiastical  Court,  they  might  collater- 
'ally,  and  on  these  two  heads  I  enquired  whether  there  have  been 
any  cases  there  upon  this,  viz.,  in  suits  against  an  administrator  on 
account  of  assets  by  the  next  of  kin,  where  the  administrator  had 
insisted  he  could  not  administer  such  a  part,  because  it  was  given 
mortis  causa;  orf  if  there  is  a  will,  in  which  there  are  specific  lega- 
cies, and  one  of  those  legacies  he  had  given  in  his  life  by  way  of 
donation  mortis  causa,  there  it  might  come  in  question  in  the  Ec- 
clesiastical Court;  but  I  cannot  find  it  has.  The  nearest  case  to  it 
is  Ousley  v.  Carrol  (y),  June,  1722,  in  the  Prerogative  Court,  before 
Dr.  Bettesworth.  There  was  left  a  writing  in  the  presence  of  three 
witnesses,  not  in  the  form  of  a  will  but  a  deed,  viz.:  '"I  have  given 
and  granted,  and  give  and  grant,  to  my  five  sisters,  and  children  of 
the  sixth,  their  heirs,  executors,  and  administrators,  in  case  they 
survive  me,  all  my  goods  and  chattels,  and  real  and  personal  estate, 
and  all  which  I  may  claim  in  right  of  my  own,  whether  alive  or 
dead."  The  dispute  was  by  a  person  claiming  as  his  wife,  and  who 
had  been  so,  but  divorced,  who  insisted  this  was  no  will,  but  a  deed 
of  gift  mortis  causa  (and  a  gift  mortis  causa  may  be  made  in 
writing  as  well  as  otherwise,  and  so  it  might  by  the 
*  Roman  and  civil  law);  but  the  Ecclesiastical  Judge  [  *  1071  ] 
was  of  an  opinion  this  was  testamentary,  proved  it  as 
such,  as  a  testamentary  act,  and  probate  was  granted,  from  which 
there  was  no  appeal ;  but  a  case  was  there  cited  of  Shargold  v. 
Shargold,  upon  a  deed  of  gift  by  Dr.  Pope,  not  to  take  place 
until  his  death  and  sixpence  delivered  by  way  of  symbol,  to  put 
the  grantee  in  possession;  that  was  pronounced  for  as  a  will,  not  as 
a  donation  mortis  causa;  which  I  paention  to  show  how  far  the 
Ecclesiastical  Court  has  considered  these  things  as  testamentary. 

Having  considered  these  donations,  the  different  species,  and  how 
far  delivery  is  necessary  by  the  Roman  and  civil  law,  I  will  consider 
it  according  to  the  law  of  England.  They  are  undoubtedly  taken 
from  the  civil  law;  but  not  to  be  allowed  of  here  farther  than  the 
civil  law  on  that  head  has  been  received  and  allowed.  Taking  the 
law  of  England  to  consist  (as  Hob.  says)  of  rules  of  law  and  equity, 
it  might  have  come  in  question  in  cases  of  action  of  trover  and  de- 
tinue; but  I  have  never  found  any  action  on  that  head.     Consider 

(v)  See  Thorold  v.  Thorold,  1  Phillim.  1;  Attorney -General  v.'  Jones,  3 
Price,  a68. 
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it,  therefore,  as  in  this  Court,  the  civil  law  not  binding  here,  but  as 
far  as  received  and  allowed;  which  must  be  from  adjudged  cases 
and  authorities,  proving  that  the  civil  law  has  been  received  in 
England,  in  respect  of  such  donations,  only  so  far  as  attended  with 
delivery,  or  what  the  civil  law  calls  tradition,  for  which  see  Swin- 
burne (who,  being  an  English  writer  on  the  civil  law,  what  he  lays 
down  is  some  evidence  of  what  has  been  received  here),  Part.  1,  sec. 
7;  but,  in  other  places,  sec.  6,  in  tit.  Definition  of  Legacy,  he  is  still 
more  express.  In  both  places,  in  one  directly,  in  the  other  collat- 
erally, he  lays  down  that  delivery  is  necessary. 

Next,  consider  it  on  the  resolutions  of  this  Court;  the  same  thing 
results  from  them.  There  are  not  many  cases  on  this  head,  and 
they  are  somewhat  loose.  The  first  is  Drury  v.  Smith,  1  P.  Wms. 
404,  where  Lord  Covoper  founded  himself  on  this,  and  the  posses- 
sion transmitted  and  changed:  next  Laivson  v.  Lawson,  1  P.  Wms. 

441.     All  that  I  can  recollect  from  thence  is,  that  the 
[  *  1072  ]  [gift  of  the]  *  purse  was  held  good,  because  delivered  to 

the  wife  herself.  As  to  the  other  legacy  of  100/.  bill,  I 
cannot  say  on  what  it  depended.  It  is  a  kind  of  compound  gift;  so 
many  collateral  circumstances  are  taken  into  it,  that  nothing  can  be 
inferred  from  it;  but,  being  a  draught  on  his  goldsmith,  that  draught 
was  delivered;  so  that  it  does  not  contradict  what  I  lay  down;  and 
there  was  delivery,  so  far  as  it  was  capable.  In  Jones  v.  Selhy, 
Prec.  Ch.  300,  the  result  is,  that  the  opinion  of  the  Master  of  the 
Rolls  was  founded  plainly  on  this,  of  the  delivery  of  possession, 
holding,  that  the  gift  of  the  tally,  as  contained  in  the  hair  trunk, 
was  a  good  donation  mortis  causa;  and  that  Lord  Coivper  avoided 
determining  that,  on  the  foundation  of  the  subsequent  point  of  a 
satisfaction  or  ademption,  on  .which  he  grounded  his  determination. 
In  all  the  instances,  it  is  absolutely  necessary  to  be  the  person's 
after  the  party's  death ;  though,  in  some  cases,  it  vest  the  property 
in  others  not.  But,  to  explain  more  fully  Lord  Cowper^s  opinion 
there,  I  will  refer  you  back  to  Drury  v.  Smith,  and  to  Hedges  v. 
Hedges,  Prec.  Ch.  269,  which  turnod  on  another  point;  but  there 
Lord  Cowper  laid  down  a  necessity  of  delivery  very  strongly;  where 
he  says,  testator  "gives  with  his  own  hands."  Snellgrove  v.  Baily  (z), 
determined  by  me,  11th  March,  1744,  was  urged,  where  a  bond  was 
given  in  prospect  of  death;  the  manner  of  gift  was  admitted;  the 
bond  was  delivered;  and  I  held  it  a  good  donation  mortis  causa. 

{z)  3  Atk.  214. 
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It  wrt  argued,  that  there  was  no  want  of  actual  delivery  there,  or 
possession,  the  bond  being  but  a  chose  in  action;  and,  therefore, 
there  was  no  delivery  but  of  the  paper.  If  I  went  too  far  in  that 
case,  it  is  not  a  reason  I  should  go  further,  and  I  choose  to  stop 
there.  But  I  am  of  opinion  that  decree  was  right,  and  differs  from 
this  case;  for,  though  it  is  true  that  a  bond,  which  is  specialty,  is  a 
chose  in  action,  and  its  principal  value  consists  in  the  thing  in  action, 
yet  some  property  is  conveyed  by  the  delivery;  for  the  property  is 
vested,  and  to  this  degree,  that  the  law  books  say,  the  person  to  whom 
this  specialty  is  given,  may  cancel,  burn,  and  destroy  it; 
the  consequence  of  which  is,  that  it  *  puts  it  in  his  power  [  *  1073  ] 
to  destroy  the  obligee's  power  of  bringing  an  action,  be- 
cause no  one  can  bring  an  action  on  a  bond  without  a  profert  in 
curiam  (a).  Another  thing  made  it  amount  to  a  delivery,  that  the 
law  allows  it  a  locality;  and,  therefore,  a  bond  is  bona  notabilia, 
so  as  to  require  a  prerogative  administration,  where  a  bond  is  in  one 
diocese  and  goods  in  another.  Not  that  this  is  conclusive;  this 
reasoning  I  have  gone  upon,  is  agreeable  to  Jenk.  Cent.  109,  case  9, 
relating  to  delivery  to  effectuate  gifts.  How  Jenkins  applied  that 
rule  of  law  he  mentions  there,  I  know  not;  but  rather  apprehend 
he  applied  it  to  a  donation  mortis  causa;  for  if  to  a  donation  inter 
vivos,  I  doubt  he  went  too  far. 

Another  case  is  Miller  v.  Miller,  3  P.  Wms.  356;  which  is  a  very 
strong«case,  so  far  as  that  opinion  goes,  to  require  delivery;  which 
case,  I  believe,  was  hinted  at  as  inconsistent  with  my  decree;  but 
there  is  a  great  difference  between  delivery  of  a  bond  (which  is  a 
specialty,  is  itself  the  foundation  of  the  action,  and  the  destruction 
of  which  destroys  the  demand,)  and  the  delivery  of  a  note  payable 
to  bearer,  which  is  only  evidence  of  the  contract.  Therefore,  from 
the  authority  of  Swineburne,  aod  all  these  cases,  the  consequence 
is,  that  by  the  civil  law,  as  received  and  allowed  in  England,  and 
consequently  by  the  law  of  England,  tradition  or  delivery  is  neces- 
sary to  make  a  good  donation  mortis  causa;  which  brings  it  to  the 
question  whether  delivery  of  the  three  receipts  was  a  sufficient 
delivery  of  the  thing  given,  to  effectuate  the  gift.  I  am  of  opin- 
ion it  was  not. 

It  is  argued,  that  though  some  delivery  is  necessary,  yet  delivery 
of  the  thing  is  not  necessary,  but  delivery  of  anything  by  way  of 

(rt)  An  action  may,  however,  now  be  brought  without  profert.  See  Duffield 
V.  Elwes,  1  Bligh,  N.  S.  543. 
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symbol  is  suffioieat;  but  I  cannot  agree  to  that;  nor  do  J  find  any 
authority  for  that  in  the  civil  law,  which  required  delivery  to  some 
gifts,  or  in  the  law  of  England,  which  required  delivery  through- 
out. Where  the  civil  law  requires  it,  they  require  actual  tradition, 
delivery  over  of  the  thing.  So  in  all. the  cases  in  this  court,  de- 
livery of  the  thing  given  is  relied  on,  and  not  in  the  name 
[  *  1074  ]  of  the  thing,  as  in  the  delivery  of  sixpence,  in  -  Shar- 
gold  v.  Shargold;  if  it  was  allowed  any  effect,  that  would 
have  been  a  gift  mortis  causa,  not  as  a  will,  but  that  was  allowed 
as  testamentary,  proved  as  a  will,  and  stood.  The  only  case 
wherein  such  a  symbol  seems  to  have  been  held  gootl,  is  Jones  v. 
Selby;  but  I  am  of  opinion  that  amounted  to  the  same  thing  as 
delivery  of  possession  of  the  tally,  provided  it  was  in  the  trunk  at 
the  time.  Therefore,  it  was  rightly  compared  to  the  cases  upon 
21  Jac.  1,  as  Ryall  v.  Bowles  (6),  and  others.  It  never  was  im- 
agined, on  that  statute,  that  delivery  of  a  mere  symbol  in  the  name 
of  the  thing,  would  be  sufficient  to  take  it  out  of  that  statute;  yet> 
notwithstanding  delivery  of  the  key  of  bulky  goods,  where  wines, 
&c.,  are,  has  been  allowed  as  delivery  of  the  possession,  because  it 
is  the  way  of  coming  at  the  possession,  or  to  make  use  of  the  thing: 
and,  therefore,  the  key  is  not  a  symbol,  which  would  not  do.  If  so, 
then  delivery  of  these  receipts  amounts  to  so  much  waste  paper;  for 
if  one  purchases  stock  or  annuities,  what  avail  are  they  after  ac- 
ceptance of  the  stock?  It  is  true,  they  are  of  some  avail  as  to  the 
identity  of  the  person  coming  to  receive;  but  after  that  is  over,  they 
are  nothing  but  waste  paper,  and  are  seldom  taken  care  of  after- 
wards. Suppose  Fly,  instead  of  delivering  over  these  receipts  to 
Mosely,  had  delivered  over  the  broker's  note,  whom  he  had  em- 
ployed, that  had  not  been  a  good  delivery  of  the  possession.  There 
is  no  colour  for  it;  it  is  no  evidence  of  the  thing,  or  part  of  the  title 
to  it;  for  suppose  it  had  been  in  a  mortgage  in  question,  and  a  sepa- 
rate receipt  had  been  taken  for  the  mortgage  money,  not  on  the  back 
of  the  deed  (which  was  a  very  common  way  formerly,  and  is  fre- 
quently seen  in  the  evidence  of  ancient  titles),  and  the  mortgagee 
had  delivered  over  this  separate  receipt  for  the  consideration- money, 
that  would  not  have  been  a  good  delivery  of  the  possession,  nor 
given  the  mortgage,  mortis  can^a,  by  force  of  that  act  (c\     Nor 

(6)  1  Ves.  348. 

(c)  That  reasoning  is  quite  idle  unless  Lord  Hardwick  meant  to  say  that  de- 
livery of  the  deed  Avith  a  receipt  upon  the  back  cf  it,  not  by  force  of  the  de- 
livery of  the  receipt  upon  the  back  of  it,  but  by  force  of  the  delivery  of  the 
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doMs  it  appear  to  mp,  by  proof,  ILat  *  possession  of  ['"lOTS] 
these  three  receipts  continued  with  Moselyfrom  the  time 
they  were  given,  in  February,  to  the  time  of  Fly's  death;  for  there 
is  a  witness  who  speaks,  thdt,  in  some  short  time  before  his  death, 
Fly  showed  him  these  receipts,  and  said,  he  intended  them  for  his 
uncle  Mosely.  Therefore,  I  am  of  opinion,  it  would  be  most  dan- 
gerous to  allow  this  donation  mortis  causa,  from  parol  proof  of  de- 
livery of  such  receipts,  which  are  not  regarded  or  taken  care  of  after 
acceptance;  and  if  these  annuities  are  called  choses  in  action,  there 
is  less  reason  to  allow  of  it  in  this  case  than  in  any  other  chose  in 
action,  because  stocks  and  annuities  are  capable  of  a  transfer  of  the 
legal  property  by  Act  of  Parliament,  which  might  be  done  easily; 
and  if  the  intestate  had  such  an  aversion  to  make  a  will  as  sup- 
posed, he  might  have  transferred  to  Mosely;  consequently,  this  is 
merely  legatory,  and  amounts  to  a  nuncupative  will,  and  contrary 
to  the  Statute  of  Frauds,  and  would  introduce  a  greater  breach  on 
that  law  than  was  ever  yet  made;  for  if  you  take  away  the  neces- 
sity of  delivery  of  the  thing  given,  it  remains  merely  nuncupative. 
To  this  purpose,  consider  the  clauses  in  the  Statute  of  Frauds(<i) 
relating  to  this;  which  seems  to  me  to  be  applied  directly  to  pre- 
vent a  mischief  of  this  sort.  The  clauses  are  in  sections  19,  20,  21, 
22  (e),  which  have  very  anxioi^s  provisions  against  dispositions  of 
this  kind,  requiring  three  witnesses,  solemn  declaration  of  the  testa- 
tor, fixing  the  place  of  making,  and  to  be  reduced  into  writing  in 
six  days  after  making.  These  are  in  cases  where  no  will  was  made. 
Next,  comes  another  requisite,  where  a  will  has  been  made.  If 
what  the  plaintiff  insists  on  is  right  in  point  of  law,  that  this  gift 
of  the  annuities  by  delivery  of  the  receipts  was  good,  yet,  though 
Fly  had  made  a  will  before,  it  had  been  equally  good,  notwithstand- 
ing that  will,  because  this  relates  to  revocation  of  a  will  in  writ- 
ing by  anything  amounting  to  a  testamentary  act.  It  will  be  good 
against  the  will,  as  appears  from  the  cases.  Would  not  that  bo 
quite  contrary  to  the  plain  provision  of  this  clause,  taking  away 
delivery  of  the  thing?  Here  is,  then,  a  revocation  of  a 
will  by  words  only':  viz.:     *  "This  is  yours  when  I  die;''  [  *  1076] 

deed,  would  be  a  good  donatio  mortis  causa.  Per  Lord  Eldon  in  Duffield  v. 
Elwes,  1  Bligh,  N.  S.  543. 

{d)  29  Car.  2,  c.  3. 

{e)  These  sections  are  repealed  by  1  Vict.  c.  2(5,  s.  2;  but  as  to  the  wills  of 
soldiers  on  service,  or  mariners,  and  as  to  the  wills  of  petty  officers,  seamen, 
non-commissioned  officers  of  marines,  and  marines,  so  far  ;is  relates  to  money 
arising  from  service  see  ss.  11  &  12,  and  11  Geo.  4  &  1  Will.  4,  c.  20. 
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all  these  clauses,  therefore,  will  be  overturned,  if  such  evidence 
is  admitted.  But  it  is  said,  if  this  is  not  allowed,  it  will  be  im- 
possible" to  make  a  donation  mortis  causa,  of  stock  or  annuities, 
because  in  their  nature  they  are  not  capable  of  actual  delivery.  I 
am  of  opinion,  it  cannot,  without  a  transfer,  or  something  amount- 
ing to  that:  and  there  is  no  harm  in  it,  considering  how  much  of 
the  personal  estate  of  this  kingdom,  vastly  the  greatest  proportion 
of  it,  subsists  now  in  stock  and  funds;  and  all  the  anxious  provi- 
sions of  the  Statute  of  Frauds  will  signify  nothing,  if  a  donation 
of  stock,  attended  only  by  delivery  of  the  paper,  is  allowed.  It 
might  be  supported  to  the  extent  of  any  given  value,  and  would 
leave  these  things  under  the  greatest  degree  of  uncertainty,  and 
amount  to  a  repeal  of  that  useful  law  as  to  all  this  part  of  the 
property  of  the  subjects  of  this  kingdom.  Therefore,  notwithstand- 
ing the  strong  evidence  of  the  intent,  this  gift  of  annuities  is  not 
sufficiently  made  within  the  rules  of  the  authorities;  and  I  am  of 
opinion  not  to  carry  it  further.  If  any  doubt  remains  in  any  one's 
mind,  I  will  add  (what  I  very  seldom  do,  though  it  has  been  done 
by  my  predecessors),  that  I  should  be  very  glad  to  have  this  point 
settled  by  the  supreme  authority;  for  it  highly  ought  to  be  settled 
if  there  is  a  doubt,  considering  so  large  a  property  of  this  kind. 

The  bill  ought  to  be  dismissed  therefore,  without  costs,  as  to  the 
demand  of  these  annuities,  or  any  other  part  of  the  intestate's  es- 
tate by  way  of  donation  mortis  causa. 

But  as  there  was  a  plain  intent  of  bounty  and  kindness  to  this 
old  man,  who  lived  with  him  as  a  servant,  and  it  seems,  in  expecta- 
tion of  what  should  be  given  at  his  death,  therefore,  on  the  other 
part  of  the  bill  an  enquiry  should  be,  what  Mosely  deserved  over 
and  above  his  maintenance,  for  services  performed  during  the  life 
of  Fly.  The  account  should  be  taken  from  a  reasonable  time,  if  the 
plaintiff  thinks  fit  to  pay  it. 


[  *  1077  ]  *  In  Ward  v.  Tu'nier,  which  is  a  leading  case  on  the 
doctrine  of  donations  mortis  causa,  Lord  Havdwicke, 
with  great  learning,  discusses  the  authorities  upon  the  civil  law, 
from  which  it  has  been  imported  into  the  law  of  England.  See 
Duffield  V.  Elwes,  1  Bligh,  N.  S.  536;  1  Dow  &  C.  10;  2  Seton  De- 
crees, 952,  4th  ed. 

In  the  subsequent  case  of  Tate  v.  Hilbert,  2  Ves.  jun.  Ill,  Ward 
V.  Turner  was  commented  on,  and  the  civil  law  more  fully  explained, 
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by  Lord  Rosslyn,  Id  his  very  able  judgment.  *'A11  the  passages  in 
Swinburne,"  said  his  Lordship,  "are  only  references  to  different 
texts  of  the  civil  law;  and  where  he  defines  donatio  mortis  causa 
he  is  coupling  the  description  of  a  legacy  with  a  very  short  text  of 
the  civil  law,  there  is  a  perplexity  in  it.  He  takes  it  from  a  part 
of  the  civil  law  compiled  at  a  time  when  the  subject  itself  rested  in 
a  degree  of  contradiction,  and  it  was  the  common  topic  of  debate, 
whether  gifts  under  such  circumstances  resembled  a  gift  or  a 
leo-acy.  .  .  .  The  two  first  species  of  which  he  makes  mention,  are 
clearly  mere  donations.  Swinburne  has  there  taken  an  authority 
from  the  Digest,  which  he  refers  to,  and  has  copied.  It  does  state 
these  donations,  and  rates  them  all  under  the  general  title,  Donatio 
mortis  causa. 

"That  is  the  time  when  it  was  in  dispute.  *Julianus,  libro  17, 
Digestorum,  tres  esse  species  mortis  causa  donationum  ait;  unam, 
cum  quis  nullo  prsesentis  periculi  metu  conterritus;  sed  sola  cogi- 
tatione  mortalitatis,  donat.  Aliam  esse  speciem  mortis  causa  dona- 
tionum ait,  cum  quis  imminente  periculo  commotus  ita  donat,  ut 
statim  fiat  accipientis.  Tertium  genus  esse  donationis  ait,  si  quis 
periculo  motus  non  sic  det,  ut  statim  faciat  accipientis,  sed  tunc  de- 
mum,  cum  mors  faerit  insequta.* 

"If  he  had  looked  a  little  further  under  the  same  title,  he  would 
have  found  there  an  opposite,  but  a  much  more  correct  opinion, 
which  finally  prevailed,  aod  was  established  as  legal.  It  is  the 
twenty-seventh  law:  'Ubi  ita  donatur  mortis  causa,  ut  nullo  casu 
revocetur,  "?iiors,"  (that  must  be  supplied)  causa  donandi  magis 
est,  quam  mortis  causa  donatio:  et  ideo  perinde  haberi  debet  atque 
alia  qusevis  inter  vivos  donatio;  ideoque  inter  viros  et  uxores  non 
valet;  et  ideo  nee  Falcidia  locum  habet  quasi  in  mortis  causa  dona- 
tione.'  In  the  Institutions,  in  the  time  of  Justinian,  tit.  7,  DeDo- 
nationibus,  there  is  a  history  given  of  these  contests  that  had  pre- 
vailed: and  a  definition  is  strictly  given  of  what  shall  be  donatio 
mortis  causa.  'Mortis  causa  donatio  est,  quce  propter  mortis  jit  sus- 
picionem,  cum  quis  ita  donat,  ut  si  quid  humanitiis  ei  contigisset, 
haberet  is  qui  accepit,  sin  autem  supervixisset,  is,  qui 
donavit,  reciperet:  vel  si  eum  *  donationis  poenituisset,  aut  [  *  1078  ] 
prior  decesserit  is,  cui  donatum  sit.  Hse  mortis  causa  do- 
nationes  ad  exemplum  legatorum  redactse  sunt  per  omnia:  nam  cum 
prudentibus  ambiguum  fuerat  utrum  donationis  an  legati  instar 
earn  obtinere  operteret,  et  utriusque  causae  qusedam  habebat  insig- 
nia et  alii  ad  aliud  genus  eam  retrahebant;  a  nobis  constitutum 
est;  ut  per  omnia  fere  legatis  connumeretur,  et  sic  procedat  que- 
madmodum  nostra  constitutio  eam  formavit.  Et  in  sumnia  mortis 
causa  donatio  est,  cum  magis  se  quis  velit  habere  quam  eum,  cui 
donat,  raagisque  eum  cui  donat,  quam  haeredem  suum.'  Just.  Inst., 
tit.  7,  De  Donationibus.  There  it  is  clearly  and  correctly  defined, 
that  it  had  in  effect  the  nature  of  a  legacy,  and  was  liable  to  debts, 
and  that  it  was  only  a  gift  upon  survivorship:  and   the  danger  of 
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suffering  these  gifts  to  be  taken  loosely  occasioned,  at  the  same 
time,  with  the  passage  I  have  read,  an  ordinance  of  the  emperor, 
that  it  should  be  in  writing,  with  live  witnesses.  In  the  case  before 
Lord  Hardivicke  (Ward  v.  Turner),  in  which  all  the  cases  were  very 
fully  considered,  he  takes  notice  of  this  perplexity  in  the  reasoning 
before  it  was  properly  defined;  but  considers  clearly,  that  by  the  law 
of  England,  it  cannot  be  a  present,  absolute  gift,  but  to  take  effect 
on  the  death  of  the  party." — Per  Lord  Rosslyn,  in  Tate  v.  Hilbert, 
2  Ves.  jun.  118;  and  see  Staniland  v.  Wilot,Z  Mac.  «&  G.  674 
[There  are  three  classes  of  gifts  which  are  similar  in  their  nature, 
but  which  differ  in  the  incidents  flowing  from  the  methods  of  giv- 
ing title.  They  are,  (1)  legacies;  (2)  Gifts  inter  vivos;  (3)  Donatio 
mortis  causd. 

A  legacy  is  a  gift  of  personal  property  by  will,  becoming  com- 
plete upon  the  execution  of  the  will  in  accordance  with  the  neces- 
sary formalities  and  legal  requirements  and  the  death  of  the  testa- 
tor. In  this  case  no  delivery  by  the  donor  is  necessary  to  establish 
the  gift,  because  the  legacy  does  not  take  effect  until  the  testator  is 
dead.  A  legacy  resembles  a  donatio  mortis  causd  in  that  it  may  be 
revoked  any  time  before  the  death  of  the  testator,  and  if  the  donee 
dies  first  it  becomes  revoked.  If  the  executor  or  administrator  of 
the  donee  has  received  th  >  subject  of  the  gift  and  converted  it,  the 
donee  may  maintain  an  action  of  assujiipsit  a ffainst  him:  Westerlo 
V.  De  Witt,  30  N.  Y.  340;  Michener  v.  Dale,  23  Pa.  St.  59.  A  do- 
natio  mortis  causd  differs  from  a  legacy  in  that  it  does  not  require  pro- 
bate and  does  not  pass  to  the  executor  or  administrator,  but  is  taken 
against  him  and  not  from  him:  Gass  v.  Simpson,  4  Cold.  288:  Bas- 
ket V.  Hassell,  107  U.  S.  002;  Marshall  v.  Berry,  13  Allen,  43; 
Gaunt  V.  Tucker,  18  Ala.  27. 

The  gift  mortis  causd  resembles  a  gift  inter  vivos  because  it  is 
made  between  the  parties  in  the  lifetime  of  each  and  requires  con- 
sent and  delivery  to  complete  the  gift.  It  differs  from  a  gift  inter 
vivos  because  it  may  be  made  directly  from  a  husband  to  his  wife 
and  is  subject  to  his  debts  if  there  is  a  deficiency  of  assets:  Smith's 
Eq.  Sec.  221.  In  the  case  of  a  delivery  to  an  agent  in  a  gift  inter 
vivos,  the  authority  of  the  agent  is  revoked  by  the  death  of  the 
donor,  but  in  the  case  of  a  gift  causd  mortis  the  authority  to  deliver 
survives  the  death  of  the  donor:  Sessions  v.  Moseley,  4  Cusb.  87. 

A  gift  causd  mortis  is  again  distinguishable  from  a  gift  inter 
vivos  and  resembles  a  legacy  inasmuch  as  it  is  revocable  during  the 
life  of  the  donor,  while  a  gift  inter  vivos  is  irrevocable  after  deliv- 
ery: Doty  V.  Wilson,  47  N.  Y.  580;  Johnson  v.  Spies,  5  Hun.  468; 
Bloomer  v.  Bloomer,  2  Bradf.  339;  Sessions  v.  Moseley,  4  Cush.  92; 
McCarty  v.  Kearnon,  80  111.  291. 

A  gift  donatio  mortis  causd  is  different  from  the  above  two  classes 
of  gifts  because  it  must  be  made  under  the  apprehension  of  the 
near  approach  of  death,  while  no  such  necessity  exists  in  either  of 
the  other  classes  of  gifts. 
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The  English  law  on  the  subject  of  gifts,  donationes  mortis  causdf 
is  derived  mainly  from  the  civil  law,  by  which  law  they  were  re- 
duced to  the  similitude  of  legacies  and  made  liable  for  the  debts 
of  the  donor  and  were  to  be  returned  if  the  donee  died  before  the 
donor:  2  Kent's  Com.  444.  In  the  time  of  Justinian,  the  Ro- 
man law  was  so  strict  that  they  were  required  to  be  executed  in 
the  presence  of  five  witnesses:  see  Grymes  v.  Hone,  49  N.  Y.  23; 
Hatch  V.  Atkinson,  56  Me.  32(5.  This  kind  of  a  gift  has  been  so 
often  recognized,  that  their  validity  cannot  now  be  questioned,  and 
unless  there  is  some  statute  to  the  contrary  they  constitute  a  part 
of  the  law  of  the  difi'erent  states.  In  Pennsylvania  they  are  held 
to  be  void  under  the  statute  of  wills  in  that  state:  Headly  v.  Kirby, 
6  Harris,  320.] 

Requisites  to  a  Donatio  Mortis  Causd.^ — The  following  circum- 
stances are  requisite  in  order  to  constitute  a  good  donatio  mortis 
causa: — 

1.  Contemplation  of  death. — The  gift  must  be  made  by  the  donor 
in  contemplation  of  the  conceived  approach  of  death:  (Diiffield  v. 
Elwes,  1  Bligh,  N.  S.  530;  Edwards  v.  Jones,  1  My.  &  Cr.  233, 
230);  otherwise  it  will  not  be  a  good  donatio  mortis  causa  {Hedges 
V.  Hedges,  Free.  Ch.  209;  Walter  v.  Hodge,  2  Swanst.  9J,  100); 
[Champney  v.  Blanchard,  39  N.  Y.  Ill;  Knot  v.  Hogan,  4  Metcalfe 
(Ky.),  99.  The  gift  must  be  made  while  the  donor  is  under  the 
fear,  apprehension,  suspicion  or  expectation  of  death,  near  at  hand: 
Weston  V.  Hight,  17  Me.  287;  Thompson  v,  Thompson,  12  Texas, 
327;  Gourley  v.  Linsenbigler,  51  Pa.  St.  345;  Irish  v.  Mutting,  47 
Barb.  370.  That  the  donor  be  "moved  by  the  general  considerations 
of  a  man's  mortality,"  as  is  usual,  incentive  which  induces  men  to 
make  wills;  but  he  must  be  under  some  special  or  peculiar  danger 
at  the  time:  Smith  v.  Dorsey,  38  Ind.  451;  Desheimer  u  Gautier, 
34  How.  (N.  Y.)  472.]  but  a  gift  will  be  presumed  to  be  in  contem- 
plation of  death,  where  the  donor  is  "in  his  last  sicknes?,"  or  "lan- 
guishing on  his  death- bed:"  Miller  v.  Miller,  3  P.  Wms.  350;  Laiv- 
son  V.  Lawson,  1  P.  Wms.  441;  Walter  v.  Hodge,  2  Swanst.  100; 
but  see  the  dictum  of  Chief  Baron  Eyre  in  Blount  v.  Burrow,  1  Ves. 
jun.  540.  [The  gift  is  presumed  to  be  in  contemplation  of  death 
when  the  donor  is  "in  his  last  sickness"  or  "languishing  *on  his 
death-bed." 

If  the  gift  is  not  made  to  take  effect  in  futuro  with  view  to  the 
death  of  the  donor,  but  in  prcesenti  and  irrevocably,  it  is  a  gift 
inter  vivos  and  not  causd  mortis:  Tate  v:  Leithead,  Kay, 058;  Mc- 
Carty  v.  Kearnan,  80  111.  291.  It  is  not,  however,  necessary  for  the 
donor  to  explicitly  state  that  he  makes  the  gift  in  contemplation 
of  death,  for  such  an  intention  is  presumed  in  most  cases  from  the 
circumstances  under  which  it  is  given,  bnt  no  such  presumption 
prevails  in  a  case  where  a  man  gave  a  bond  to  his  son  conditioned  to 
pay  him  a  sum  of  money  in  ten  years  without  regard  as  to  whether  he 
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should  be  dead  or  alive.  See  Candor  v.  Henderson,  27  Pa.  St.  119. 
The  gift,  in  order  to  constitute  a  valid  donatio  mortis  causdy  should 
be  made  in  anticipation  of  death  near  at  hand.  See  First  Nat. 
Bank  v.  Balcom,  85  Conn.  351.] 

2.  Effective  only  on  donor's  death. — The  gift  must  be  intended 
to  take  complete  effect  onlv  after  the  donor's  decease:  Edicards  v. 
Jones,  1  My.  &  Cr.  233;  fate  v.  Hilbert,  3  Ves.  jun.  120.  [The  gift 
is  not  complete  until  the  death  of  the  donor  and  it  may  be  resumed 
by  him  at  any  time  until  his  death,  which  must  occur  within  a  rea- 
sonable time  after  delivery:  Dale  v.  Lincoln,  31  Me.  422;  Gratton 
V.  Appleton,  3  Story,  755.  If  the  donor  does  not  die  for  a  consid- 
erable time  after  he  has  delivered  the  article  to  the  donee,  the  gift 
is  not  valid  as  a  gift  causO,  mortis.  In  a  certain  case  the  donor 
lived  eight  months  and  the  gift  was  held  not  good:  Parker  v.  Mars- 
ton,  27  Me.  196;  Jones  v.  Erown,  34  N.  H.  439.  A  gift  by  an  old 
man  who  was  in  feeble  health  was  held  not  good  as  such  a  gift, 
as  there  was  not  sufficient  y)eril  of  death:  Robson  v.  Robson,  3  DeL 
Ch.  51.]  But  it  is  not  absolutely  necessary  that  the  donor  should 
expressly  declare  that  the  gift  is  to  be  returned  to  him  if  he  recover, 
for  if  it  be  made  in  the  extremity  of  sickness,  or  in  contemplation  of 
death,  the  law  implies  a  condition,  that  is  to  be  held  only 
[  *1079]  by  the  donee  ^*'  in  the  event  of  the  donor's  death.  Thus, 
in  Gardner  v.  Parker,  3  Madd.  184,  A.  being  seriously  ill, 
two  days  before  his  death,  in  the  presence  of  a  servant,  gave  B.  a 
bond,  saying  at  the  same  time,  "There,  take  that,  and  keep  it."  Sir 
John  Leach,  V.-C,  held  the  gift  to  be  a  donatio  mortis  causa.  "The 
doubt,"  said  his  Honor,  ''here  is.  that  the  donor  has  not  expressed 
that  the  bond  was  to  be  returned  if  he  recovered.  This  bond  was 
given  in  the  extremity  of  sickness,  and  in  contemplation  of  death; 
and  it  is  to  be  inferred,  that  it  was  the  intention  of  the  donor  that 
it  should  be  held  as  a  gift  only  in  case  of  his  death.  If  a  gift  is 
made  in  expectation  of  death,  there  is  an  implied  condition,  that 
it  is  to  be  held  only  in  the  event  of  death:  The  cases  of  Laivson  v. 
Lawson  (1  P.  Wms.  441);  Miller  v.  Miller  (3  P.  Wms.  358);  Jones 
V.  Selbij  (Prec.  Ch.  300),  furnish,  this  rule."  And  see  Tate  v.  Leit- 
head,  Kay,  658,  662.  [A  gift  made  by  a  soldier  just  starting  to  the 
front  is  good  as  a  causCt  mortis-  Virgin  v.  Gotheir,  42  111.  39;  Goss 
V.  Simpson,  4  Cold.  288.] 

If,  however,  it  appear  from  the  circumstances  of  the  transaction, 
that  the  donor  intended  to  make  an  immediate  or  irrevocable  gift, 
it  will  not  be  a  good  donatio  mortis  causa.  [Where  a  check,  pay- 
able to  bearer  as  given  to  the  donee  by  the  donor  during  his  last 
illness,  accompanied  by  terms  of  present  and  absolute  gift,  it  was 
held  to  be  a  gift  infer  vivos  and  not  causa  mortis:  Rhodes  v.  Child, 
6t  Pa.  St.  18.]  Thus,  in  Edwards  v.  Jones,  1  My.  &  Cr.  226,  M. 
C,  the  obligee  of  a  bond,  five  days  before  her  death,  signed  an  in- 
dorsement, not  under  seal,  upon  the  bond  as  follows:  "I,  M.  C, 
do  hereby  assign  and  transfer  the  within  bond  or  obligation,  and 
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all  my  right,  title,  and  interest  thereto,  nnfo  and  to  the  use  of  my 
niece,  E.  E.,  with  full  power  and  authority  for  the  said  E.  E.  to  sue 
for  and  recover  the  amount  thereof,  and  all  interest  now  due,  or 
liereafter  to  become  due,  thereon."  It  was  argued,  that  if  the  gift 
could  not,  in  consequence  of  its  being  incomplete,  take  effect  as  a 
donatio  inter  vivos,  it  would  take  effect  as  a  donatio  mortis  cansa. 
But  Lord  Cottenham^  held  that  it  could  not  take  effect  as  a  dona-^ 
tio  mortis  causa  as  an  absolute  and  irrevocable  gift  was  intended. 
See  also  Moore  v.  Moore,  18  L.  R.  Eq.  474,  484. 

Although  there  bo  an  actual  legal  transfer  of  property  such  as, 
standing  by  itself  alone,  v/ould  amount  to  a  complete  gift  inter 
vivos  it  will  nevertheless  be  a  donatio  mortis  causa  if  there  be  an- 
nexed to  the  gift  a  condition  either  express  or  implied  that  it  is 
only  to  hike  effect  in  the  event  of  the  death  of  the  giver,  and  upon 
his  recovery  the  donee  will  be  a  mere  trustee:  {Staniland  v.  Wil- 
lott,  3  Mac.  &  G.  604)  unless  there  be  a  confirmation  of  the  gift,  so 
as  to  convert  it  into  or  give  it  the  effect  of,  an  absolute  irrevocable 
gift  inter  vivos  {lb.  081).  [If  the  gift  is  expressed  to  take  effect 
immediately,  but  if  there  is  nothing  said  as  to  whether  it  is  to  take 
eft'ect  absolutely,  immediately  and  irrevocably,  or  only  absolutely  at 
the  donor's  death,  the  presumption  in  most  cases  is,  that  if  the 
donor  was  at  the  time  in  danger  of  death,  it  is  a  gift  causd  mortis 
and  not  inter  vivos.'\ 

3.  Delivery. — There  must  be  a  delivery  or  traditio  of  the  subject 
of  the  gift  to  the  donee  for  his  own  use.  [The  cases  are  remarkable 
for  the  great  strictness  with  which  they  regard  the  necessity  and 
certainty  of  delivery.  There  must  be  a  delivery  consisting  of  the 
manual  tradition  of  that  subject  of  the  gift,  or  something  which  is 
tantamount  to  or  a  substitute  for  such  delivery:  Campbell's  Estate, 
7  Pa.  St.  100;  Cose  v.  Dennison,  6  K  I.  88;  Carr  v.  Silloway,  111 
Maps.  24;  Grymes  v.  Hone,  49  N.  Y.  17;  Blasdel  v.  Locke,  52  N. 
IL  238;  Resch  v.  Senn,  28  Wis.  280.]  (Tate  v.  H'ilbert,  2  Ves.  jun. 
120);  or  upon  trust  for  another  person  (Drury  y.  Smith,  1  P.  Wms. 
405 ;  Farquharson  v.  Cave,  2  Coll.  367 ;  Moore  v.  Darton, 
4  *De  G.  &Sm.  517;  and  see  Bihhy  v.  Coulter,  Ridg.  Ca.  [  *  1080  ] 
t.  Hard.  206  n.;  D  inne\.  Boyd,  8  L  R.  Eq.  009);  or  for  a 
particular  purpose  (see  Blount  \.  Burrow,  4  Bro.  C.  C.  71),  where  the 
donor,  twelve  days  before  his  death,  delivered  to  the  donee  four  India 
bonds,  to  enable  him  to  carry  on  and  maintain  a  law-suit,  which  the 
donor  had  commenced.  Lord  Commissioner  Eyre  held  it  to  be 
good  donatio  mortis  causa,  but  he  directed  an  issue,  to  try  whether 
the  bonds  were  delivered. 

It  was,  indeed,argued  in  Hamhrooke  v.  Simmons,  4  Russ.  25,  that  a 
donatio  mortis  causa  could  not  be  coupled  \^ith  a  condition,  or  made 
subject  to  a  trust;  but  as  an  issue  was  directed,  which  left  the  question 
of  law,  as  well  as  of  fact,  to  the  consideration  of  a  court  of  law,  the 
point  was  not  decided.  However,  in  the  subsequent  case  of  Hills 
V.  Hills,  8  M.  &  W.  401,  where  a  person  on  her  death-bed  gave  a 
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pockot  book,  containing  80Z.  in  cash  and  notes,  to  her  brother,  wish- 
ing that  ho  should  bury  her,  and  that  ho  should  have  all  she  had, 
it  was  held  in  tho  Exchequer,  by  Abinger.C.  B.,  Parke,  B.  Alderson, 
B.,  and  Rolfe,  B.,  that  it  was  a  good  donatio  mortis  causa,  although  . 
coupled  with  a  trust.  "I  cannot  see,"  said  Mr.  Baron  Rolfe,  "how 
tho  annexation  of  a  trust  to  the  gift  can  make  any  difference.  If  it 
be  lawful  so  to  give  the  property  out  and  out  to  the  party  for  his  ow^n 
use,  I  cannotseethat  it  makes 'any  difference,  that  with  it  he  is  to 
pay  for  a  particular  thing.  If  a  man  on  his  death  be.d  gives  another 
lOOOZ.  is  it  any  addition  to  the  evils  attending  this  mode  of  bestow- 
iug  property,  that  he  attaches  a  condition  to  it;  as,  for  instance,  that 
he  stipulates,  that  his  brother  shall  receive  an  outfit  to  India?  The 
case  of  Blount  v.  Burrow,  is  expressly  in  point,  and  disposes  of  the 
question;  and  I  have  no  doubt  that  other  cases  might  be  found." 

These  decisions  rightly  follow  the  civil  law,  according  to  which 
it  is  clear,  that  a  donatio  mortis  causa  might  be  made  tho  subject 
of  a  trust  or  conaition.  "Eorum  quibus  mortis  causa  donatum 
est,  fido  committi  quoquo  tempore  potest;  quod  fidei  comraissum, 
hseredes,  Salva  FalcidijB  ratione,  quam  in  his  quoqne  donationibus 
examplo  legatorum,  locum  habere  placuit,  prsestabunt.  Si  pars 
donationis  tidei  commisso  teneatur,  fidei  commissum  quoquemunere 
Falcidite  fungeter.  Si  tamen  alimenta  prcestari  voluit,  collationis 
totum  onus  in  residuo  donationis  esse  respondendum  erit  ex  dofurcti 
voluntate,  qui  do  majore  pecunia  prsestari  non  dubi6  voluit  in- 
tegi-a."  Dig.  lib.  31,  tit.  1,  I.  77,  s.  1,  cited  4  Buss.  27,  2  Coll.  356. 
"Ab  CO,  qui  neque  legatum  neque  tidei  commissum,  neque  hseredi- 
tatem  vel  mortis  causa  donationem  accepit  nihil  per  tidei 
[  *  1081  ]  commissum  relinqui  potest."  Cod.  lib.  G,  tit.  *42,  1.  9 
cited  4  Buss.  27.  Sed  vide  Bibby  v.  Coulter,  Ridg.  Ca. 
t  Hard.  206  n. 

A  delivery  in  order  to  be  effctual,  must  be  made  either  to  the 
donee  himself  or  to  some  one  for  him.  [It  is  well  settled  that  the 
delivery  need  not  be  to  the  doneo  personally,  but  it  may  be  made  to 
any  person  as  agent  for  the  donee  provided  the  agent  retains  pos- 
session of  the  subject  and  does  not  permit  the  donor  to  recover  pos- 
session again:  Meach  v.  Meach,  24  Vt.  595;  Jones  v.  Beyer,  10  Ala. 
221;  Baymond  V.  Sellick,  10  Conn.  480;  Kilby  v.  Godwin,  2  Del. 
Ch.  61;  Michener  V.  Dale,  23  Pa.  St.  59;  Dale  v.  Lincoln,  31  Me. 
422;  Sessions  v.  Moseley,  4  Cush.  87.]  A  mere  delivery  to  an 
agent,  in  the  character  of  agent  for  the  giver,  will  not  be  sufficient 
[If  tho  person  to  whom  the  thing  is  delivered  is  strictly  an  agent 
of  the  donor,  then  the  delivery  to  him  is  not  sufficient  unless  the 
delivery  is  made  by  the  agent  and  the  thing  accepted  by  the  donee 
before  the  donor's  death.  On  the  other  hand,  if  the  delivery  is  not 
made  to  the  doneo  before  the  death  of  the  donor  the  authoiity  of 
the  agent  to  make  the  delivery  is  revoked  by  the  donor's  death: 
Wilcox  V.  Matteson,  53  Wis.  23.]  {Farquharson  v.  Care,  2  Coll. 
356,  367) ;  the  delivery  also,  when  there  are  any  declarations  made 
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by  the  donor  relative  to  the  subject-matter  of  the  gift,  should  be 
contemporaneous  with  them  (  Thompson  v.  Heffeman,  4  D.  &  War. 
285;  Hawkins  v.  Blewitt,  2  Esp.  664;  Dunne  v.  Boyd,  8  I.  R.  Eq. 
609);  and  even  if  there  be  a  delivery  to  the  donee  or  to  some  one 
for  him,  it  will  not  be  good,  unless  the  donor  (subject  of  course  to 
the  ordinary  condition  making  void  the  gift,  which  is  always  either 
expressed  or  implied  in  case  of  his  recovery)  parts  with  the  dominion 
over  the  thing  given.  [Words  or  expressions  of  the  donor,  no  mat- 
ter how  clearly  they  may  be  expressed  nor  how  perfectly  they  indi- 
cate his  intention  will  not  be  sufficient  without  delivery:  Zimmer- 
man V.  Streeper,  75  Pa.  St  147;  McGrath  v.  Reynolds,  116  Mass. 
566;  Carr  v.  Silloway,  111  Mass.  111.]  Thus,  in  Hawkins  v. 
Blewitt  (2  Esp.  663),  in  an  action  of  trover  for  a  box  containing 
money  aud  wearing  apparel,  by  an  administrator,  the  case  on  the 
part  of  the  plaintifif  was,  that  the  intestate  in  his  last  illness  or- 
dered the  box  to  be  carried  to  the  house  of  the  defendant,  who  was 
his  aunt,  and  to  be  delivered  to  her;  but  he  gave  no  other  direc- 
tions respecting  it,  nor  said  anything  about  giving  it  to  her.  It  was, 
however,  further  given  in  evidence,  that  on  the  next  day,  the  key 
was  brought  to  the  iutestate,  who  desired  it  to  be  taken  back,  say- 
ing that  he  should  want  some  articles  of  clothing  out  of  it.  The 
plaintifiF  had  a  verdict.  Lord  Kenyon,  C  J.,  said,  "In  the  case  of 
a  donatio  mortis  causa,  possession  must  be  immediately  given;  that 
has  been  done  here:  a  delivery  has  taken  place,  but  it  is  also  nec- 
essary that  by  parting  ivith  the  possession,  the  deceased  should  also 
part  with  the  dominion  over  it.  [When  the  donor  makes  a  delivery  of 
the  subject  of  the  gift  he  must  part  with  all  interest  in  it,  for  if  he 
continues  to  exercise  control  over  it,  or  if  after  he  has  once  delivered 
it,  re-obtains  possession  of  it,  although  not  intending  to  revoke  the 
gift,  it  nevertheless  becomes  revoked  unless  it  appears  that  he  acted 
as  the  bailee  or  agent  of  the  donee  or  under  express  or  implied  li- 
cense from  him:  Cutting  v.  Gilman,  47  N.  H.  147;  Hatch  v.  Atkin- 
son, 56  Me.  324;  Phipps  v.  Hope,  16  Ohio,  586;  Trough's  Estate, 
75  Pa.  St.  115.  ^^ 

If  the  donor  delivers  the  subject  of  the  gift  as  bonds  or  notes  but 
reserves  the  right  to  himself  to  collect  the  interest  on  them  during 
his  life,  th«re  is  not  sufficient  parting  with  the  property  as  to  ren- 
der the  notes  or  bonds  valid  gifts  by  causd  mortis  :  Hitch  v.  Davis, 
3  Md.  Ch.  266;  Brown  v.  Brown,  18  Conn.  410;  Hutington  v.  Gil- 
more,  14  Barb.  243;  Curry  v.  Powers,  70  N.  Y.  212.]  That  has  not 
been  done  here.  The  bringing  back  the  key  by  her  the  next  morning 
to  the  intestate,  and  his  declaration  that  he  should  want  one  of  the 
articles  of  his  apparel  contained  in  it,  are  sufficient  to  show  that  he 
had  no  intention  of  making  any  gift  or  disposition  of  the  box.  It 
seems  rather  to  have  been  left  in  the  defendant's  care  for  safe  custody, 
and  was  so  considered  by  herself."  See  also  Reddel  v.  Dobree,  10 
Sim.  244;  Tapley  v.  Kent,  1  Robert,  400;  Warriner  v.  Rogers,  16 
L.  R.  Eq.  340. 
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A  delivery  of  a  thing  by  way  of  symbol,  according  to  the  opinion 
of  Lord  Hardwicke,  in  the  principal  case,  is  not  a  sufficient  delivery. 
[Where  it  is  possible  to  make  an  actual  delivery  a  symbolic  or  con- 
structive delivery  will  not  be  sufficient:  Marshall  v.  Berry,  13  Allen, 
43;  Rockwood  v.  Wiggin,  16  Gray,  402;  Parish  v.  Stone,  14  Pick. 
203;  Hatch  v.  Atkinson,  56  Me.  324.]  Thus,  he  held  that  the  de- 
livery of  the  receipts  for  South  Sea  Stock  was  not  a  sufficient  de- 
livery to  constitute  a  donatio  mortis  causfi  but  he  said  that  an 
actual  transfer,  or  something  amounting  to  that,  would  have  been 
necessary:  ante,  p.  1075. 

The  same  conclusion  has  been  arrived  at  with  regard  to 
[  *1082]  scrip-certificates  *  of  railwav  stock:  Moore  v.  Moore,  18 
L.  R  Eq.  474. 

And  it  has  been  held  that  the  delivery  of  the  book  of  a  depositor 
in  a  savings-bank,  is  not  a  sufficient  delivery  to  constitute  a  dona- 
tion of  the  money  deposited:  M^GonneU  v.  Muin-ay,  3  L  R.  Eq.  460. 
Nor  will  the  delivery  of  a  note  not  payable  to  the  bearer  (Miller  v. 
Miller,  3  P.  Wms.  356);  [In  the  following  cases  the  delivery  of  a 
bank  book  or  certificate  of  deposit  have  been  held  valid  as  gifts 
mortis  causd:  Dean  v.  Dean,  43  Vt.  337;  Hill  v.  Stevenson,  63  Me. 
364;  Camp's  Appeal,  36  Conn.  88;  Pierce  v.  Saving  Bank,  129 
Mass.  425;  Sheedy  v.  Roach,  124  Mass.  472.  But  an  order  upon 
the  bank  is  not  good  as  such  a  gift:  Consler  v.  Snowden,  54  Md. 
175,  nor  the  delivery  of  the  donor's  check  alone:  Meach  r.  Meach, 
24  Vt.  591;  Nicholas  v.  Adams,  2  Wharton,  17.]  nor  in  general  of 
a  cheque  upon  a  banker  (Tate  v.  Hilhert,  2  Ves.  jun.  Ill;  4  Bro.  C. 
C.  289),  unless  it  were  presented  or  negotiated  (Rolls  v.  Pearce,  5 
Ch.  D.  730,  W.  N.  April  28,  1877,  p.  98;  Hewitt  v.  Kaye,  6  L.  R. 
Eq.  198)  before  the  donor's  death,  although  the  pass  book  be  de- 
livered  up  with  the  cheque  (Beak  v.  Beak,  13  L.  R.  Eq.  489),  be  a 
sufficient  delivery.  See  also  Bromley  v.  Brunton,  6  L.  R.  Eq.  275, 
where  the  gift  was  inter  vivos.  The  ground  of  these  decisions  is 
this,  that  a  cheque  has  no  relation  to  the  donor's  death :  it  is  a  gift 
to  take  place  immediately,  and,  being  merely  an  authority  to  rjeceive 
a  sum  of  money,  it  is  effectually  revoked  by  the  death  of  the  donor. 
In  the  recent  case  of  In  re  Mead,  15  Ch.  D.  651,  a  testator  who  held 
a  banker's  deposit  note  for  3700Z.  in  his  last  illness,  two  days  be- 
fore his  death  expressed  a  wish  to  give  500^.,  part  of  the  amount,  to 
his  wife.  At  his  request  a  friend  filled  up  a  seven  days'  notice  to 
the  bank  to  withdraw  the  deposit,  and  the  testator  signed  it;  the 
friend  then  took  the  notice  to  the  bank.  The  testator  afterwards 
signed  a  form  of  cheque,  which  was  on  the  back  of  the  note,  "Pay 
self  or  bearer  500?.;  "the  note  was  then  handed  to  the  wife.  The 
testator  died  before  the  expiration  of  the  seven  days'  notice.  The 
practice  of  the  bank  was,  when  a  customer  withdrew  part  of  a 
sum,  which  he  had  placed  on  deposit,  to  give  him  a  fresh  note  for 
the  balance.  It  was  held  that  there  had  not  been  a  valid  donatio 
mortis  causa  of  the  500?.,  inasmuch  as  the  cheque  for  that  amount 
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was  not  payable  till  after  the  testator's  death.  However,  in  Law 
son  V.  Lawson,  1  P.  Wms.  41,  where  A.,  during  his  last  illness,  drew 
a  bill  upon  a  goldsmith  for  the  payment  of  100/.  to  his  wife,  with  a 
written  indorsement  that  the  money  was  "  to  buy  her  mourning," 
and  A.  delivered  the  note  to  his  wife,  it  was  held  that  she  was  en- 
titled to  the  money.  And  Lord  Rosslyn  in  Tate  v.  Hilbert,  2  Ves* 
jun.  Ill,  notwithstanding  Lord  Hardwicke,  in  the  principal  case, 
throws  some  doubt  upon  it,  considered  the  case  perfectly  well  de- 
cided. "  For,"  he  obsers'ed,  "  taking  the  whole  bill  together,  it  is 
an  appointment  of  the  money  in  the  banker's  hands  to  the  extent  of 
100/.,  for  the  particular  purpose  expressed  in  a  written  appoint- 
ment; which  is  a  purpose  that  iiecessaHly  supposes  his  death,^* 
[Choses  in  action,  such  as  a  check,  bonds,  promissory  notes,  bills  of 
exchange  and  certificates  of  deposit,  may  be  transferred  by  delivery 
merely.  No  indorsement  is  necessary:  Ashbrooke  v.  Ryan,  2  Bush, 
228;  Westerlo  v.  DeWitt,  36  N.  Y.  340;  Contantu.  Schuyler,  1  Paige, 
316;  Borneman  v.  Sidlinger,  15  Me.  429.  This  is  true  whether  the 
paper  is  negotiable  or  not:  Bates  v.  Kerapton,  7  Gray,  382;  Dale  v, 
Lincoln,  31  Me.  422;  Craig  v.  Craig,  3  Barb.  Ch.  76.] 

In  Jones  v.  Selby^  Prec.  Ch.  300,  where  it  was  held  by 
Sir  John  Trevor,  M.  R,  that  the  delivery  *  of  the  key  of  [  *  1083] 
a  trunk,  with  words  of  gift  of  the  trunk  and  its  contents, 
was  a  good  delivery  of  a  tally  upon  government  for  500Z.  contained 
in  the  trunk.  Lord  Hardwicke  observes  that  the  transaction 
*'  amounted  to  the  same  thing  as  a  delivery  of  possession  of  the 
tally,  provided  it  was  in  the  trunk  at  the  time."  [In  Coleman  v. 
Parker,  114  Mass.  30,  the  Court  said:  "We  have  no  doubt  that  a 
trunk  with  its  contents  might  be  effectually  given  and  delivered  in 
such  a  case  by  the  delivery  of  the  key.  If  the  key  in  this  case  had 
been  placed  in  the  hands  of  the  witness,  the  donor  relinquishing 
all  dominion  and  ribntrol  over  it  and  parting  with  it  absolutely,  or  if 
by  the  direction  of  the  donor  the  witness  had  taken  it  into  her 
possession  and  control,  there  would  have  been  a  sufficient  delivery 
to  make  out  a  full  title  in  the  plaintiff*." 

The  cases  cited  by  the  Court  do  not  however  support  the  propo- 
sition there  laid  down,  that  a  delivery  of  the  key  of  a  trunk  is  a 
good  delivery  of  the  trunk  with  its  contents.  The  doctrine  which 
has  been  followed  appears  to  be,  that  the  delivery  of  the  key  of  a 
trunk  or  box  in  which  valuables  are  kept,  which  are  capable  of 
being  taken,  into  the  hand,  and  may  be  delivered  by  being  passed 
from  hand  to  hand,  is  not  a  valid  delivery  of  such  articles:  Hatch 
V.  Atkinson,  56  Me.  324. 

A  constructive  or  symbolic  delivery  will  be  sufficient  if  the  arti- 
cles are  large  or  cumbersome.] 

In  Botitts  V.  Ellis,  4  De  G.  M.  &  G.  249,  a  person  4  days  before 
his  death  said  to  his  wife:  "  I  am  a  dying  man,  you  will  want  money 
before  my  affairs  are  wound  up."  On  the  following  day  he  signed 
and  delivered  to  her  a  crossed  cheque  upon  his  bankers,  for  1000/., 
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and  on  the  next  day  but  one,  remembering  that  the  cheque  was 
crossed,  he  asked  a  friend  who  visited  him  to  take  it;  and  give  the 
wife  another  for  it;  which  the  friend  did,  but  his  cheque  was  post- 
dated. The  donor's  cheque  was  paid  before  his  death  to  his  friend, 
who,  after  that  event,  gave  to  the  widow  a  cheque  not  post-dated  for 
the  other.  It  was  held  by  the  Lords  Justices,  aJBQrming  the  decision 
of  Sir  J.  Romilly,  M.  R.,  (reported  17  Beav.  121),  that  the  transac- 
tion constituted  a  good  donatio  mortis  causa. 

There  may  be  a  donatio  mortis  causa  of  a  bond,  Snellgrove  v. 
Baily  (3  Atk.  214,  Ridg.  Ca.  t.  Hardw.  202)  though  not  of  a  mere 
simplfe  contract  debt,  nor  by  the  delivery  of  a  mere  symbol.  Per 
Sir  John  Leach^  V.-C,  in  Gardner  v.  Parker^  3  Madd.  185;  and  see 
Blount  V.  Burrow,  4  Bro.  C.  C.  71;  Hirst  v.  Beach,  4  Madd.  351, 
356;  Clavering  v.  Yorke,  2  Coll.  363,  n.  ^  So,  likewise,  of  bank  notes 
(Shanley  v.  Harvey,  2  Ed.  Rep.  125;  Ashton  v.  Dawson,  Sel.  Ch. 
Cas.  14);  of  a  deposit-note  given  by  a  bank  to  the  donor  (Witt  v. 
Amis,  1  Best.  &  Sm.  109;  Moore  v.  Moore,  18  L.  R.  Eq.  474;  Dunne 
V.  Boyd,  8  Ir.  Eq.  609);  and,  it  seems,  also,  of  all  other  notes,  or 
bills  payable  to  the  bearer  (Miller  v.  Miller,  3  P.  Wms.  356;  Hilly. 
Chapman,  2  Bro.  C.  C.  612;  and  see  Jones  v.  Selby,  Prec.  Ch.  300; 
Bibby  v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n.),  or  to  order,  though  not 
indorsed  by  the  donor  (Rankin  v.  Weguelin,  27  Beav.  309;  Veal  v. 
Veal,  lb.  303;  In  re  Mead,  15  Ch.  D.  651). 

And  a  cheque  payable  to  the  donor  or  order,  and  (without  being 
indorsed  by  him)  given  by  him  during  his  last  illness  to  the  donee, 
is  on  the  same  footing  as  a  bill  of  exchange  or  promissory  note  pay- 
able to  the  donor  or  order,  and  will  pass  to  the  donee  as  a  donatio 
mortis  causa :  Clement  v.  Cheeseman,  27  Ch.  D.  631. 

[A  gift  of  a  bill  of  exchange  payable  to  self  or  order  is  valid  as  a 
donatio  mortis  causd,  though  unindorsed  and  though  it  does  not  fall 
due  until  after  the  donor's  death:  Waring  v.  Edmonds,  11  Md.  424; 
Brown  v.  Brown,  18  Conn.  410;  Harris  v.  Clark,  2  Barb.  56;  Cald- 
well V.  Renfrew,  33  Vt.  213;  Turpin  v.  Thompson,  2  Metcalfe  (Kv.), 
420;  Brooks V.  Brooks,  12  S.  C.  422;  Gibson u  Hibbard,  13  Mich.  214.] 

The  distinction  between  the  donor's  cheque,  and  the  cheque  of 
another  person  for  which  the  donor  has  given  value,  as  the  subject 
matter  of  a  donatio  mortis  causa,  assuming  neither  to  be  pre- 
sented for  payment  before  the  donor's  death,  are  well 
[  *  1084  ]  stated  by  *  Chitty,  J.  "In  Byles  oh  Bills  (12  Ed.  p.  176) 
it  is  stated  that  a  cheque  drawn  by  the  donor  upon  his  own 
banker,  cannot  be  the  subject  of  a  donatio  mortis  causa  because  the 
death  of  the  drawer  is  a  revocation  of  the  banker's  authority  to  pay. 
But  when  the  owner  is  dealing  with  the  cheque  of  another  man  it 
stands  on  entirely  the  same  footing  as  a  bill  of  exchange  or  promis- 
sory note,  which  according  to  Veal  v.  Veal  (27  Beav.  303)  may  well 
be  the  subject  of  a  donatio  mortis  causa.  [A  gift  of  the  donor's  own 
cheque  if  not  payable  until  after  his  death,  is  not  valid  as  a  donatio 
mortis  causd,  because  in  order  to  constitute  a  valid  gift  of  this  kind 
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there  must  be  a  delivery  of  the  subject  matter  during  the  life  of  the 
donor,  and  the  check  is  not  the  subject  of  the  gift,  but  the  money 
which  it  represents,  and  if  it  is  not  payable  until  the  death  of  the 
donor  there  can  be  no  delivery  during  the  donor's  life:  Baskett  v. 
Hassell,  107  U.  S.  002.]  For  this  purpose  there  is  no  diflPerence  be- 
tween the  cheque  of  another  man,  and  a  bill  of  exchange  or  promis- 
sory note." 

The  delivery  of  a  bond  is  still  sufficient  as  a  donatio  mortis  causft 
of  the  debt  for  which  it  is  a  security,  although  an  action  may,  in  cer- 
tain cases,  be  maintained  at  law  without  profert-  of  the  bond:  Duffield 
V.  Elwes,  1  Bligh.  N.  S.  543. 

So  likewise  a  policy  of  insurance  on  the  life  of  the  donor  will  pass 
by  delivery  as  a  donatio  mortis  caus^:  Witt  v.  Amis,  1  Best  &  Sm. 
109;  Amis  v.  Witt,  33  Beav.  619. 

A  delivery  of  the  mortgage  deeds  of  real  estate  will  constitute  a 
valid  donatio  mortis  causft.  See  Duffield  v.  Ehves,  1  Bligh,  N.  S. 
497 ;  Dow  &  C.  1.  In  that  case,  a  man,  in  contemplation  of  speedily 
approaching  death,  wishing  to  make  a  larger  provision  for  his  daugh- 
ter than  he  had  done  by  will,  delivered,  or  caused  to  be  delivered  to 
her,  certain  deeds,  which  consisted  of,  1.  A  conveyance  in  fee  of  lands 
to  secure  2927^.,  with  the  usual  covenant  for  payment  of  the  money 
lent,  and  a  bond  by  way  of  collateral  security.  2.  An  assignment 
of  a  mortgage  debt  of  30,000^,  and  of  a  judgment  for  that  sum  re- 
covered on  a  bond,  with  the  conveyance  of  the  land,  and  the  usnal 
covenant  for  the  payment  of  the  money.  It  was  held  by  the  House 
of  Lords,  reversing  the  decision  of  Sir  J.  Leach,  V.-C.  (reported  1 
S.  &  S.  239)  that  there  was  a  good  donatio  mortis  causft,  and  that 
the  daughter  was  entitled  to  the  benefit  of  the  securities.  *'If,"  said 
Lord  Eldon,  "the  delivery  of  a  bond  would,  as  it  is  admitted — (not- 
withstanding any  change  in  the  doctrine  about  profert) — if  the  deliv- 
ery of  a  bond  would  give  the  debt  in  that  bond,  so  as  to  secure  to  the 
donee  of  that  bond  the  debt  so  given  by  the  delivery  of  the  bond,  the 
question  is,  whether,  the  person  having  got,  by  the  delivery  of  that 
bond,  a  right  to 'call  upon  the  executor  to  make  his  title  by  suing  or 
giving  him  authority  to  sue  upon  the  bond,  what  are  we  to  do  with 
the  other  securities  if  they  are  not  given  up  ?  But  there  is  another 
question,  to  which  an  answer  is  to  be  given:  What  are  we  to  do  with 
respect  to  the  other  securities,  if  they  are  delivered  ?  In  the  one 
case,  the  bond  and  mortgage  are  delivered;  in  the  other 
the  *  judgment,  which  is  to  be  considered  on  the  same  [  *  1085  J 
ground  as  a  specialty,  is  delivered;  with  that,  the  evi- 
dences of  the  debts  are  all  delivered.  The  instrument  containing 
the  covenant  to  pay  is  delivered.  They  are  all  delivered  in  such  a 
way  that  the  donor  could  never  have  got  the  deeds  back  again.  Then 
the  question  is,  whether  regard  being  had  to  what  is  the  nature  of  a 
mortgage,  contradistinguishing  it  from  an  estate  in  land,  those  cir- 
cumstances do  not  as  effectually  give  the  property  in  the  debt  as  if 
the  debt  was  secured  by  a  bond  only  ? 
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"  The  opinion  which  T  have  formed  is,  that  this  is  a  good  donatio 
mortis  causa,  raising  by  operation  of  law  a  trust;  a  trust  which, 
being  raised  by  operation  of  law  is  not  within  the  Statute  of  Frauds, 
but  a  trust  which  a  court  of  equity  will  execute."  See  also  Mere- 
dith V.  Watson,  17  Jur.  1063;  Re  Patterson,  10  Jur.  N.  S.  (V.-C.  S.) 
578;  12  W.  R.  941.  [A  donatio  mortis  causd  may  be  made  subject 
to  a  trust  or  condition,  the  terms  of  which  are  prescribed  by  the 
donor:  Currie  v.  Steele,  2  Sandf.  542;  Clough  v.  Clough,  117  Mass. 
83;  Barclay's  Estate,  11  Phila.  12.] 

The  delivery  by  a  creditor  to  the  debtor  or  his  agent  of  that  which 
is  essential  to  the  recovery  of  the  debt  is,  it  seems,  sufficient.  Thus, 
in  Moore  v.  Darton,  4  De  G.  &  Sm.  517,  where,  upon  a  loan,  the 
borrower  had  given  the  lender  a  receipt  in  the  following  form:  "Re- 
ceived of  Miss  Darton  500?.,  to  bear  interest  at  4/.  per  cent,  per  an- 
num," it  was  held  by  Lord  Justice  Knight  Bruce  (then  V.-C)  that 
a  delivery  of  the  receipt  to  an  agent  of  the  borrower  by  the  creditor 
on  her  death-bed  stating  that  she  wished  the  debt  to  be  cancelled, 
was  a  good  donatio  mortis  causa. 

It  is  clear  that  a  donatio  mortis  causa  cannot  be  made  merely  by 
parol,  without  delivery,  as  in  the  case  of  the  alleged  gift  of  the 
household  goods  and  plate  in  the  principal  case:  see  Tate  v.  Hilhert, 
2  Ves.  Jur.  120;  Smith  v.  Smith,  2  Stra.  955;  Warriner  v.  Rogers, 
1 6  L.  R.  Eq.  340.  [The  reason  why  delivery  is  so  essential  to  the 
validity  of  these  gifts,  is  because  they  are  usually  claimed  upon 
parol  evidence;  but  where  the  intent  of  the  donor  is  proved  by  a 
writing  under  his  hand  a  delivery  will  be  presumed  from  very  slight 
circumstances:  Ellis  v.  Secor,  31  Mich.  185;  Brinckerhoff  v.  Law- 
rence, 2  Sandf.  Ch.  400.] 

In  Spratley  v.  Wilson,  1  Holt.  10,  GibUs,  C.  J.,  held  that  it  was  a 
sufficient  delivery  where  a  person  in  extremis  said,  "I  have  left  my 
watch  at  Mr.  R.'s  at  Charing  Cross:  fetch  it  away,  and  I  will  make 
you  a  present  of  it;"  but,  upon  this  case  being  cited  in  Bunn  v. 
Markham,  7  Taunt.  227,  Gibbs,  C.  J.,  desired  that  it  might  be  laid 
out  of  the  consideration  of  counsel,  for  that,  immediately  after  that 
trial,  he  perceived  that  what  he  had  somewhat  unprovidently  thrown 
out  could  not  be  maintained,  because  a  delivery  was  wanting,  and 
he  had  accordingly  written  a  remark  to  that  effect  at  the  end  of  his 
own  note  of  the  case. 

In  Bunn  v.  Markham,  7  Taunt.  224,  a  person  supposing  himself 
in  extremis,  caused  Indian  bonds,  bank  notes,  and  guineas,  to  be 
brought  out  of  his  iron  chest,  and  laid  on  his  bed;  he  then  caused 
them  to  be  sealed  up  in  three  parcels,  and  the  amount  of  the  con- 
tents to  be  written  on  them,  with  the  words,  "For  Mrs. 
[  *  1086  ]  and  *Miss  C,"  the  plaintiffs;  he  then  directed  the  brother 
to  replace  them  in  the  iron  chest,  to  be  locked  up,  the 
keys  to  be  sealed  up,  and  directed  "to  be  delivered  to  J."  (his  solic- 
itor), and  one  of  his  executors,  after  his  decease,  and  replaced  in 
his  own  custody  near  his  bed;  and  afterwards  spoke  of  this  property, 
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as  given  to  the  plaintiffs.  It  was  held  not  to  be  a  donatio  mortis 
causa,  for  want  of  a  sufficient  delivery,  and  on  account  of  the  donor 
continuing  in  possession.  See,  also,  Farquharson  v.  Cave,  2  Coll. 
356;  Walsh  v.  Studdart,  4  D.  &  \V.  159;  Thompson  v.  Heffernan, 
4  D.  «fe  W.  285;  Powell  v.  Hellicar,  27  Beav.  261;  Maguire  v.  Dodd^ 
9  Ir.  Ch.  Rep.  452.  [See  Coleman  v.  Parker,  114  Mass.  30,  where 
the  donor  placed  the  subject  of  the  gift  in  an  envelope  and  wrote 
on  the  back  of  it  directions  for  its  delivery,  but  retained  control  of 
it  until  his  death ;  it  was  held  not  to  be  a  valid  donatio  mortis  causd: 
Zimmerman  v.  Streeper,  75  Pa. -St.  147;  Phipps  v.  Hope,  16  Ohio, 
586;  Trough's  Est.,  75  Pa.  Si  115.] 

In  the  principal  case.  Lord  Hardwicke  says,  "that  a  gift  mortis 
causa  may  be  made  in  writing  as  well  as  otherwise,  and  that  so  it 
might  by  the  Roman  and  civil  law."  And  see  his  observation  in 
Johnsoyi  v.  Smithy  1  Ves.  314;  and  Lord  Rosslyn,  in  Tate  v.  Hilbert, 
2  Ves.  jun.  120,  eays,  that  "perhaps  it  might  not  be  difficult  to  con- 
ceive that  it  might  be  by  deed  or  by  writing." 

But  a  gift  in  writing,  without  delivery,  would  probably  be  con- 
sidered as  testamentary:  Rigden  \.  Vallier^  2  Ves.  258;  TapUy  v. 
Kent,  1  Robert.  400. 

Evidence  to  establish  a  donatio  mortis  causQ,.'\ — The  evidence  to 
establish  a  donatio  mortis  causa  should  be  clear  and  satisfactory, 
especially  in  those  cases  where  the  relation  between  the  donor  and 
donee  is  such  as  to  give  rise  to  suspicion  that  undue  influence  may 
have  been  used,  as  in  the  case  of  an  alleged  donation  from  a  client 
to  his  solicitor  ( Walsh  v.  Studdart,  4  D.  &  W.  159),  or"  from  a  per- 
son in  extremis  to  a  priest  attending  him  to  administer  the  last  of- 
fices of  religion  ( Thompsdn  v.  Heffeman,  lb.  285).  [The  law  watches 
the  transfer  of  these  gifts  with  a  jealous  eye  and  they  are  subject 
to  the  closest  scrutiny.  It  is  unwilling  that  they  should  take  the 
place  of  wills,  because  while  they  are  less  troublesome,  they  are  open 
to  the  objections  of  uncertainty  which  the  law  desires  to  avoid  in 
reference  to  wills  by  its  precautions  and  provisions  as  to  their  exe- 
cution. 

Owing  to  the  peculiar  character  of  these  gifts  and  the  manner 
and  circumstances  under  which  they  are  usually  given,  there  exists 
vast  opportunities  for  perjury  and  fraud  on  the  part  of  the  donee, 
this  is  the  reason  they  have  always  been  regarded  with  strong  sus- 
picion and  nothing  but  the  strongest  and  most  unequivocal  evidence 
will  be  sufficient  to  support  them.] 

There  is  no  absolute  rule  of  the  Court  that  a  gift  of  this  kind 
may  not  be  established  by  the  evidence  of  the  claimant  alone.  [The 
burden  of  proving  the  gift  is  on  the  donee,  and  in  order  to  sustain 
the  gift  he  must  show  a  proper  delivery:  Conklin  v.  Conklin,  20 
Hun.  278.]  M'Gonnell  v.  Murray,  3  I.  R.  Eq.  465,  but  there  is  no 
class  of  questions  in  :5vhich  it  is  more  important  that  corroborating 
testimony  should  be  insisted  on.     lb.     [If  there  is  no  one  to  prove 
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the  gift  but  the  donee  himself  it  will  not  be  allowed  to  take  effect: 
Bloomer  v.  Bloomer,  2  Bradf.  319;  Rockwood  v.  Wiggin,  16  Gray, 
402;  Westerlo  v.  DeWitt,  35  Barb.  215;  Conklin  v.  Conklin,  20 
Hun.  278.]  "The  civil  law,"  says  the  Master  of  the  Rolls  of  Ire- 
land, "required  five  witnesses  to  establish  such  a  gift;  a  will  re- 
quires two  with  us.  It  is  difficult  to  suppose  that  it  was  not  by  an 
oversight  that  the  legislature  made  no  provision  respecting  gifts  of 
this  sort;  but,  though  our  law  does  not  define  the  number  of  wit- 
nesses required,  it  is  laid  down  in  all  the  cases  where  judges  have 
commented  on  the  evidence  necessary  to  support  a  donatio  mortis 
causd,  that  it  must  be  established  by  clear  evidence.  The  proof 
must  be  more  than  is  required  merely  to  turn  the  scale  in  favour  of 
one  of  two  equally  probable  conclusions.  [The  donee  must  show 
how  the  subject  matter  was  delivered  and  that  the  transfer  was  made 
with  the  intention  to  pass  the  right  of  property,  and  ambiguous  ex- 
pressions will  be  interpreted  against  the  donee,  and  in  favor  of  the 
donor  or  his  personal  representatives:  Smith's  Eq.  Sec.  223;  Bou- 

dreau  v.  Boudreau,  45  111.  480;  Hebb  v.  Hebb,  5  Gill. 
[  *  1087  ]   506.]     It  must  establish  to  the  *  satisfaction  of  the  Court 

that  the  claimant's  case  is  not  only  probable,  but  reason- 
ably free  from  doubt.  In  the  case  of  Cosnahan  v.  Grice  (15  Moo. 
P.  C.  C),  some  observations  are  made  as  to  the  danger  of  the  Court 
acting  on  the  evidence  of  the  claimant  alone.  Without  any  inten- 
tion to  commit  perjury  there  is  a  natural  tendency  in  the  human 
mind  to  believe  what  we  wish.  Quod  volumus  facile  credimics.  A 
very  slight  change — perhaps  of  a  single  word — may  make  a  very  ma- 
terial difference  in  the  meaning  of  the  language  deposed  to.  There  is 
great  danger  of  its  being  misrepresented  by  any  witness  from  being 
originally  misunderstood  or  inaccurately  remembered;  but  a  claimant, 
proving  his  own  case,  has  to  guard  himself  against  an  additional 
tendency  to  both  sources  of  error.  There  is,  of  course,  all  the  sus- 
picion always  attaching  to  an  interested  witness  as  regards  candour 
and  truthfulness:  M^Gonnell  v.  Murray,  3  I.  R.  Eq.  465. 

Where  there  is  any  doubt,  whether  in  point  of  fact,  there  was  that 
which  would  constitute  a  good  donatio  mortis  causa,  if  in  point  of 
law,  the  subject  of  it  can  be  made  the  subject  of  a  donatio  mortis 
causa,  it  is  a  very  familiar  thing  to  direct  an  issue  or  issues  to  try 
that  fact.  Per  Lord  Eldon,  in  Duffield  \,  Elwes,  1  Bligh,  N.  S.  531; 
and  see  Blount  v.  Burrow^  4  Bro.  C.  C.  71;  Gillespie  v.  Croker,  16  I. 
Ch.  Rep.  182.  [A  gift  made  by  the  donor  in  his  last  sickness  to  the 
person  in  attendance,  will  be  viewed  with  suspicion  and  will  not  be 
declared  valid  only  on  full  and  conclusive  evidence:  Smith  v.  Dow- 
ney, 3  Iredell,  130. 

The  gift,  like  wills,  may  be  annulled  on  the  ground  of  mental  in- 
capacity :  VanDuson  v.  Rowley,  8  N.  Y.  358.  Also  on  the  ground 
of  duress,  fraud,  palpable  error  or  force  :  Todd  v,  Grace,  33  Md. 
188;  Samuel  v.  Marshall,  3  Leigh,  568.] 
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Distinction  bettueen  a  donatio  mortis  causd,  and  a  donation  inter 
vivos  and  legacies.] — [See  note  number  one.]  A  donatio  mortis 
causa  resembles  a  legacy,  inasmuch  as  it  is  ambulatory  and  incom- 
plete during  the  life  of  the  donor,  and  may  be  revoked  by  him  at 
any  time  before  death,  and  is  liable  to  his  debts  on  a  deficiency  of 
assets  [The  donee  takes  the  gift  subject  to  the  claims  of  the  cred- 
itors of  the  donor.  If  there  is  a  deficiency  of  assets  at  the  time  the 
gift  is  made  the  subject  of  the  gift  may  be  taken  by  the  creditors  of 
the  donor  or  by  his  assignee;  2  Kent's  Com.  448;  Mitchell  v.  Pearse, 
7  Cush.  350;  Chase  v.  Bedding,  13  Gray,  418.  The  gift  is  not 
void  as  to  subsequent  creditors  unless  made  under  actual  or  antici- 
pated insolvency,  or  with  a  fraudulent  purpose  as  to  future  cred- 
itors :  Sexton  v.  Wheaton,  8  Wheaton,  229;  Hawkins  v.  Motfit,  10 
B.  Mon.  81;  Clark  v.  Depew,  25  Pa.  St.  509;  Hudnal  v.  Wilder,  4 
McCord,  294;  Gaunard  v.  Esiava,  20  Ala.  732;  Thompson  v.  Dough- 
erty,  12  S.  &  R,  448. 

The  personal  representatives  of  the  donor  have  no  rights  para- 
mount to  those  of  the  donee  :  Brown  v.  Brown,  18  Conn.  414;  Duf- 
field  V.  Elwes,  1  Bligh.  (N.  S.)  533;  Brinkerhoff  v.  Lawrence,  2 
Sandf.  ch.  406.]  {Smith  v.  Casen,  1  P.  Wms.  406);  is  subject  to 
legacy  duty  (36  Geo.  3,  c.  52,  s.  7  ;  8  «&  9  Vict.  c.  76);  and  may  be 
made  to  the  wife  of  the  donor  :  Jones  v.  Selby,  Prec.  Ch.  300:  John- 
son V.  Smith,  1  Ves.  314;  Tate  v.  Leithead,  Kay,  658,  659.  [A  wife 
may  make  a  gift  causd  mortis  of  all  her  personal  estate  to  a  third 
person  to  the  total  exclusion  of  her  husband  without  his  consent, 
and  thus  deprive  him  of  that  portion  of  her  personal  property  that 
he  would  otherwise  be  entitled  to  after  her  death :  Nicholas  v.  Adams, 
2  Wharton,  17;  Dale  v.  Lincoln,  13  Me.  422;  Marshall  v.  Berry,  13 
Allen,  43;  Chase  v.  Redding,  13  Gray,  418.]  And  in  these  respects 
(except  as  to  a  gift  to  a  wife,  ante,  p.  313)  it  differs  from  a  gift  inter 
vivos. 

•As  to  stamp  duties  on  account  of  any  property,  taken  as  a  donatio 
mortis  causfi,  made  by  any  person  dying  on  or  after  the  1st  day  of 
June,  1881,  see  44  &  45  Vict.  c.  12,  s.  38. 

A  donatio  mortis  causa  differs  in  another  important  respect  from 
a  gift  inter  vivos,  inasmuch  as  a  gift  mortis  causa  must  be  accom- 
panied by  a  delivery,  whereas  a  gift  inter  vivos  may  be  complete  if 
made  by  deed  ;  or  if  made  by  parol  declaration  in  the  case  of  per- 
sonalty. See  notes  to  Ellison  v.  Ellison,  ante,  p.  301,  313.  The 
notes  of  Mr.  Serjeant  Manning,  to  Lunn  v.  Thornton,  1  C. 
B.  381 ;  and  The  London  and  Brighton  Railivay  *  Com-  [  *  1088  ] 
pany  v.  Fairclough  2  Man.  &  Gr.  691;  and  the  note  to 
David.  Conveyancing,  vol.  2,  p.  695,  3rd  ed. 

But  a  donatio  mortis  causa  differs  from  a  legacy,  inasmuch  as  it 
does  not  require  probate,  and  is  taken  against,  and  not  from,  the 
executor,  whose  assent  to  its  enjoyment  is  not  necessary  and  its  va- 
lidity might  be  tried  by  an  action  at  law.     See  Thompson  v.  Hodg- 
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son,  2  Stra.  777.  [Gass  v.  Simpson,  4  Cold.  288;  Basket  v.  Has- 
sell,  107  U.  S.  602.] 

Where  the  property  in  a  thing  made  the  subject  of  a  donatio  mor- 
tis causa  does  not  pass  by  delivery,  as,  for  instance,  in  the  case  of 
a  bond,  the  donee  may,  upon  indemnifying  the  personal  represen- 
tatives of  the  donor,  sue  in  their  names  for  the  debt  secured  by  such 
bond  :  Gardner  v.  Parker,  3  Madd.  184. 

If  the  donor  recover  of  his  illness,  or  if  he  resume  the  possession 
of  the  gift,  it  will  be  defeated  :  Bunn  v.  Markham,  7  Taunt.  231. 
[The  gift  is  not  complete  until  the  death  of  the  donor,  and  it  may 
be  resumed  by  him  at  any  time,  and  if  the  donee  refuses  to  deliver 
it  to  the  donor  upon  request  he  may  recover  by  an  action  at  law  : 
Parker  v.  Marston,  27  Me.  196;  Merchant  v.  Merchant,  2  Bradf.  432. 

The  gift,  therefore,  becomes  complete  only  upon  the  death  of  the 
donor,  which  must  result  in  a  reasonable  time  after  delivery  :  Ray- 
mond V.  Sellick,  10  Conn.  480;  Parish  v.  Stone,  14  Pick.  198;  Grat- 
tan  V.  j^ppleton,  3  Story,  755.] 

But  if  the  donor  does  not  resume  the  gift,  he  cannot  revoke  it  by 
will,  for  upon  his  death  the  gift  becomes  complete.  See  Jones  v. 
Selby,  Prec.  Ch.  300;  it  was,  however,  decided  in  that  case,  that  a 
donatio  mortis  causa  may  be  satisfied  by  a  legacy. 

It  is  clear  that  the  donee  may  be  put  to  his  election,  if  the  sub- 
ject of  the  donation  is  bequeathed  to  another  person,  and  some  ben- 
efit i3  conferred  by  the  will  upon  the  donfee.  See  Johnson  v.  Smithy 
1  Ves.  314.  [As  a  general  rule,  an  act  which  will  operate  to  revoke 
a  will,  will  have  the  same  effect  upon  a  donatio  mortis  caiisd  :  Par- 
ker V.  Marston,  27  Me.  196;  Bloomer  v.  Bloomer,  2  Bradf.  339. 

If  the  will  contains  a  legacy  to  the  donee  this  will  operate  to  re- 
voke a  previous  gift  to  him.  The  presumption  being  that  it  was 
given  in  substitution  for  the  gift.  But  if  the  donee  can  show  that  it 
was  the  intention  of  the  donor  to  give  both,  then  the  Courts  will 
carry  out  such  intention  by  decreeing  that  the  donee  is  entitled  to 
both  the  legacy  and  gift.] 

The  Wills  Act  (1  Vict.  c.  26)  has  not  abolished  donations  mortis 
causa,  and  they  have  been  since  expressly  recognised  by  8  &  9 
Vict.  c.  76,  s.  4.     See  Moore  v.  Darton,  4  De  G.  &  Sm.  519. 

[^Doctrine  of  Gifts  Mortis  Causd  Restated — There  are  three  es- 
sentials of  a  Donatio  Mortis  Causd: — 

1.  The  gift  must  be  made  with  a  view  to  the  donors  death. 

2.  There  must  be  an  express  or  implied  intention  that  the  gift 
should  only  take  effect  on  the  decease  of  the  donor  by  his  existing 
disorder. 

3.  There  must  be  a  delivery  of  the  subject  matter  of  the  donation 
to  the  donee,  or  to  some  one  on  his  behalf. 

This  mode  of  distributing  the  personal  effects  of  persons  in  peri- 
culo  mortis  by  donatio  causd  mortis  is  now  resorted  to  not  only  by 
persons  of  small  means,  who  are  either  ignorant  of  the  use  and  pur- 
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posG  of  wills,  or  who  wish  to  avoid  the  expense  and  trouble  attend- 
ing the  execution  of  the  same,  but  also  by  persons  in  better  circum- 
stances as  a  convenient  mode  of  disposing  of  particular  favorite  ef- 
fects.    It  is  in  itself  a  substitute  for  a  will. 

In  regard  to  the  heads  above  mentioned  : — 

This  kind  of  gift  is  often  of  great  advantage  to  the  donor,  who 
may  be  taken  suddenly  ill  and  not  have  time  to  execute  a  formal 
will.  It  is  not  necessary  in  order  to  make  this  kind  of  a  gift  that 
the  donor  should  be  suffering  from  some  disease  ;  if  he  is  in  dan- 
ger of  death  from  any  cause  it  is  sufficient. 

2.  The  gift  is  never  complete  until  the  death  of  the' donor  and  it 
may  be  resumed  by  him  at  any  time,  the  gift  is  "  defeasable  by  re- 
clamation, the  contingency  of  survivorship  or  deliverance  from 
peril." 

3.  The  cases  are  very  strict  upon  the  subject  of  delivery.  There 
must  be  an  actual  delivery.  Great  nicety,  exactness  and  precision 
have  been  manifested  by  the  Courts  upon  the  question  of  delivery 
and  in  all  cases  an  intention  to  give,  and  a  delivery  must  concur, 
neither  is  sufficient  without  the  other. 

The  delivery  need  not  be  to  the  donee  personally.  A  delivery  to 
the  husband  or  wife  of  the  donor  for  the  donee  will  be  a  good  de- 
livery :  Caldwell  v.  Renfrew,  33  Vt.  213;  Bowers  v.  Heard,  10  Masa 
427;  Clough  v.  Clough,  117  Mass.  83;  Southerland  v.  Southerland, 
23  Pa.  St.  59;  Grover  v.  Grover,  24  Pick.  261.  The  gift  may  also 
be  the  subject  of  a  trust  and  may  be  made  by  a  married  woman. 

For  the  purposes  of  suit  the  donee  may  sue  the  executor  or  ad- 
ministrator of  the  donor  in  a  Court  of  Equity,  for  Courts  of  Equity 
maintain  a  concurrent  jurisdiction  in  all  cases  of  gifts  cmisd  mortis 
where  there  is  no  plain,  complete  and  adequate  remedy  at  law. 
The  law  does  not  favor  gifts  causd  mortis  for  charitable  uses  and, 
if  there  is  any  vagueness  or  uncertainty  in  their  executions  the 
Courts  will  not  uphold  them. 

Gifts  of  this  nature  depend,  however,  not  upon  an  equitable,  but 
a  legal  title,  and  the  claim  of  the  donee  is  not  essentially  an  equit- 
able right.] 
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ACCOUNT, 

For  waste,  how  far  incident  to  an  injunction,  870.     See  WASTE. 

ACQUIESCENCE,  64,  93,  94.  211,  214,  484,  693. 

See  Application  of  Purchase-Money — Catching  Bargains — Con- 
structive Trusts — Fraud  on  Marital  Rights — Trustee. 

ADMINISTRATOR.    See  Executor — Application  of  Purchase-Money,  2 
No  implied  power  in,  to  sell  real  estate  for  payment  of  debts,  104 

ADVANCEMENT, 

Presumption  of,  arises  on  a  purchase  by  a  parent,  in  the  name  of  a  child, 
254 

Or  by  a  person  in  loco  parentis,  255 

Or  by  a  husband  in  the  name  of  his  wife,  ib. 

Or  of  himself  and  his  wife,  256 

Or  of  himself,  wife  and  child,  ib. 

Or  in  the  names  of  himself,  his  wife  and  a  stranger  or  strangers,  ib. 

Thoiigh  strangers  be  trustees  of  his  marriage  settlement,  ib. 

Result  of  an  advancement  on  purchase  by  husband  in  the  names  of  him- 
self and  wife,  ib. 

In  the  names  of  the  husband,  wife,  and  a  stranger,  ib. 

Presumption   of,  does  not  arise  on  a  purchase  in  the  name  of  a  woman 
cohabit;iting  witli  purchaser,  ib. 

Whether  it  arises  on  a  purchase  by  a  married  woman  out  of  her  separate 
estate  in  the  name  of  a  child,  ib. 

By  a  widow,  256,  257,  2,')8 

Not  in  the  case  of  a  step-mother,  258 

On  contract  to  purchase  land  in  the  name  of  a  wife  or  child,  ib. 

of  husband  and  wife,  ib. 

Presumption  of,  arises  in  the  case  of  personal  as  well  as  of  real  property,  259 

Stock  purchased  by  person  in  the  name  of  wife  or  child,  ib. 

Of  married  daughter  and  her  husband,  ib. 

Deposit  receipt  at  bank  in  the  names  of  husband  and  wife,  ib. 

Or  bond  taken  in  the  names  of  grandlather  and  infant  grandchildren,  ib. 

Policy  of  insurance  on  life  of  son,  ib. 

Presumption  on  advance  by  settlor  to  trusteesof  his  settlement  to  complete 
a  purchase,  ib. 

Admission  of  evidence  to  rebut  or  in  support  of  presumption  of  advance- 
ment, 259 

The  infancy  of  a  child  is  not  a  circumstance  of  evidence  which  rebuts  the 
presumption  of  advancement,  260 

Nor  the  circumstance  that  the  property  is  reversionary,  ib. 

Nor  that  it  is  a  purchase  in  the  joint  names  of  father  and  son,  ib. 

Nor  of  husband  and  wife,  261 

Interest  taken  by  parties  on  purchase  by  parent  in  joint  names  of  himself 
and  child,  ib. 

Of  himself  and  wife,  ib. 

Or  on  joint  purchase  in  names  of  husband,  wife,  and  stranger,  ib. 
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ADVANCEMENT— con<in«erf. 

On  a  grant  of  copyholds  in  the  name  of  father  and  sons  successive,  ib. 

Semble,  son  not  trustee,  though  he  is  fully  advanced,  ib. 

Clearly  not,  if  advanced  but  in  part,  ib. 

Child  having  a  reversionary  estate  only,  not  considered  as  advanced,  262 

Father's  entering  into  possession,  and  taking  rents  and  profits,  or  giving 

receipts  in  son's  name,  Man  infant,  does  not  rebut  in  presumption,  ib. 
Such  acts  said  by  some  to  be  referrible  to  acts  of  guardianship,  ib. 
By  Lord  Nottingham^  to  presumptive  advancement,  ib. 
And  will  not  rebut  presumption,  even  where  son  iaadult  if  sou  isadvanced 

but  in  part,  ib. 
But  they  may,  if  he  is  fully  advanced,  263 
Presumption  may  be  rebutted  by  evidence  of  facts  showing  father's  in. 

tention  that  son  should  be  a  trustee,  ib. 
But  they  must  be  antecedent  to,  or  contemporaneous  with,  the  purchase,  ib. 
Subsequent  facts  no  admissible  as  evidence  of  intention,  ib. 
As  a  devise,  ib. 
Mortgage,  ib. 
Demise  of  copyholds,  ib. 
Unless  where  the  licence  to  lease  is  obtained,  or  a  surrender  to  the  use  of 

the  will  is  made,  at  the  same  Court,  as  the  grant,  263,  264 
Presumption  rebutted   by  formal  possession  l)eing  at  once  taken  by  the 

father,  264 
By  giving  notice  to  tenant  supported  by  other  evidence,  ib.  ^ 
Presumption  may  be  rebutted  by  parol  declaration  of  father,  made  con- 
temporaneously with  the  purchase,  ib. 
Semble,  evidence  as  to  contemporaneous  intention  of  husband  admissible 

some  years  after,  ib. 
A  fortiori  evidence  may  be  given  of  father's  intention  to  advance  son,  265 
Subsequent  acts  and  declarations  of  the  father  may  be  used  by  the  son 

against  him,  ib. 
And  semble,  those  of  the  son  may  be  used  against  him  by  the  father,  ib. 
Evidence  not  admissible  to  rebut  advancement  by  showing  purchase  to  be 

made  in  fraud  of  the  law,  266 
Secus  where  there  is  no  fraudulent  intention,  ib. 
On  conveyance  to  son  for  qualific^ition  for  voting,  266 
Resulting  trust,  on  proot  that  conveyance  was  made  to  another  under  a 

misapprehension  that  grantor  was  liable  for  bigamy,  ib. 
Presumption  ot  advancement  of  wile  rebutted,  267 
And  surrounding  circumstances  taken  into'consideration,  ib. 
Proceeds  of  stock  invested  by  husband  in  the  names  of  himself  and  his  wife 

his  property,  ib. 
Purchase  when  void  against  creditors,  ib. 

Presumption  of,  does  not  arise  when  son  acts  as  solicitor  of  parent,  268 
Court  may  repudiate  shares  transferred  by  a  father  to  his  infant  son,  ib. 

See  Resulting  Trust. 
Father  not  a  contributory  when  company  have  refused  to  allow  him  to  ex- 
ecute deed  for  son,  ib. 

AGENT, 

Cannot  renew  lease  for  his  own  benefit,  61 
Trustee  cannot  purchase  trust  estate  for  another  as,  177 
Agent  employed  by  trustee  to  sell,  cannot  purchase  the  trust  estate,  ib 
Employed  to  sell,  cannot  purchase  from  his  principal,  189 
Unless  he  furnish  him  with  all  the  knowledge  he  himself  possessed,  ib 
A  fortiori,  will  purchase  be  bad.  made  in  another's  name,  ib 
Nor  is  it  necessary  to  prove  that  the  purchase  was  at  an  undervalue,  ib. 
What  disclosure  must  be  made  by  the  agent  to  render  the  sale  valid,  189, 
190 
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AGE^T— continued. 

Onus  of  proving  disclosure,  190 

Agent  for  sale  may  repurchase  property  sold  after  termination  of  the  agency, 
ib. 

But  repurchase  suspicious,  ib. 

Cannot  repurchase  when  contract  executory,  ib. 

Law  the  same  as  to  auctioneer  employed  to  sell,  ib. 

Purchase  by  agent  employed  in  managing  an  estate,  when  valid,  191 

When  set  aside,  ib. 

Lease  to  agent  or  steward,  when  sustained,  ib. 

Agent  employed  to  purchase  cannot  purchase  f"r  his  own  benefit,  ib. 

Except  as  to  lands  in  purchase  not  included  in  agency,  ib. 

Nor  will  an  agent  employed  to  purchase,  be  permitted  to  profit  by  a  sale 
to  his  principal,  ib. 

Except  by  his  express  consent,  ib. 

Employed  to  procure  sub-contractor  for  work,  not  allowed  to  profit  by 
arrangement  with  sub-contractor,  192 

Employed  to  take  lease,  not  allowed  to  take  it  for  his  own  benefit,  ib. 

Or  to  settle  a  debt,  cannot  purchase  it  for  himself,  193 

Not  allowed  to  profit  by  surreptitious  dealings  with  another  principal,  ib. 

Stockbroker  employed  as,   to  purchase,  cannot  sell  his  own  stock  to  em- 
ployer when,  194 

Remedy  in  such  cases,  194,  195 

Case  of  partner  employed  by  firm  to  purchase,  selling  his  own  goods,  195 

Co-owner  acting  as  ship's  husband,  195. 

Agent  of  colliery,  ib. 
See  Cargoes— Constructive  Trusts— Trustee. 

AGREEMENT.    See  Part  Performance  op  Agreement— Statute  oe 
Frauds — Voluntary  Deeds  and  Contracts. 

ALIENATION, 

Restraint  upon,  of  married  women,  605.     See  Separate  Use. 

APPLICATION  OF  PURCHASE-MONEY, 

Modification  of  doctrine  by  various  statutes,  78,  79 
1.  Purchasers  of  real  estate  not  bound  to  see  to,  when  trustees  have  power  to 

give  receipts  in  express  terms,  80 
Or  by  implication,  ib. 
Purchaser  is  bound  to  see  to  the  application  of  purchase-money  of  real 

estates,  directed  to  be  sold  when  debts,  legacies,  or  annuities  are  specified, 

ib. 
Or  when  proceeds  are  to  be  divided  among  certain  adult  cestui  que  trusts, 

ib. 
Purchaser  in  some  cases  not  liable  to  see  to.  where  trusts  lor  sale  are  im- 
mediate, and  the  cestui  que  trusts  are  not  ascertainable,  81 
Or  not  of  age  when,  81,  82 

Secus,  if  estate  is  charged  with  sum  payable  on  infant  attaining  majority,  82 
Purchaser  not  bound  to  see  to,  where  purchase-money  is  to  be  applied  upon 

trusts  requiring  care  and  discretion,  ib. 
Power  to  give  receipts  implied  from  power  to  invest,  83 
Not  by  mere  reference  to  power  of  sale  and  exchange  containing  power  to 

give  receipts,  ib. 
Purchaser  not  bound  to  see  to,  where  there  is  a  trust  for  payment  of  debts 

generally,  ib. 
Or  a  general  charge  of  debts  simply,  ib. 
Or  of  a  particular  debt  also,  ib. 
Or  although  there  be  also. a  trust  or  charge  for  payment  also  of  legacies 

or  annuities,  84,  85 
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Purchaser  not  liable,  even  after  payment  of  debts,  according  to  Johnson  v. 
Kennetf,  and  Forhes  v.  Peacock^  85,  86 

Remarks  of  St.  Leonards  on  those  cases,  86,  87,  88 

Liability  of  estates  by  statute  to  debts,  does  not  absolve  purchaser  from 
seeing  to  payment  of  legacies  charged  thereon,  88 

Purchaser  not  bound  to  see  to,  where  charge  for  payment  of  debts  is  fol- 
low^ed  by  specific  disposition  of  real  estate,  88,  89 

Nor  a  mortgagee,  89 

Nor  to  see  how  much  land  is  necessary  to  be  sold  for  payment  ot  debts,  90 

Nor,  where  the  trust  is  for  payment  of  such  debts  as  the  personalty  is  de- 
ficient in  paying,  to  see  whether  land  is  wanted,  ib. 
Secus  where  there  is  a  mere  power  to  raise  money  on  a  deficiency  of  the  per- 
sonalty, ib. 

Purchaser  with  notice  of  judgments  against  trustee  for  sale,  with  power  to 
give  receipts,  whether  bound  to  see  to,  90 

Purchaser  though  debts  charged  generally  liable,  when  he  is  a  party  to  a 
breach  of  trust,  91 

As  when  trustee  with  notice  to  purchaser  is  selling  to  pay  his  own-debt,  ib. 

Or  when  he  has  notice  that  all  debts  have  been  paid,  ib. 

Burthen  of  proof  of  notice  lies  on  creditor  of  testator,  ib. 

No  presumption  from  absence  of  statement  for  what  money  is  to  be  used,  ib. 

Or  against  executor  and  devisee  of  property  charged  with  debts  mortgaging 
the  same  with  his  own  private  property,  92. 

Mortgagee's  security,  how  invalidated  when  trustees  raise  money  by  an 
unauthorised  mortgage  instead  of  selling  under  a  power,  92,  93 

Especially  after  considerable  lapse  aiter  testator's  death,  ib. 

What  lapse  of  time  raises  presumption  of  payment  of  debts,  94 

To  what  extent  mortgagee  entitled  to  stand  as  creditor  on  proceeds  of  es- 
tate, ih. 

Purchaser  with  notice  of  an  administration  suit  having  been  instituted, 
liable  to  see  to,  ib 

How  far  trustee  not  having  power  to  give  receipts,  can  by  conditions  of 
sale  compel  purchasers  to  be  satisfied  with  their  receipts,  94,  95 

Payment  of  money' into  court  under  the  Settled  Estates  Act  and  Trustee 
Relief  Acts,  95 

Whether  general  charge  of  debts  authorises  executors  to  sell,  95 

Semble,  they  can  if  trustees  of  the  real  estate  for  special  purposes  join  in 
conveyance,  95,  96 

Or  executor  alone,  where  he  is  trustee  of  the  real  estate  for  other  persons, 
96 

Semble,  though  executors  can  sell  and  give  receipts,  legal  owner  must  con- 
cur in  conveyance,  97,  98,  99,  100,  101 

Course  when  party  having  legal  estate  is  under  disability,  101 

Or  refuses  to  concur,  ib. 

According  to  conveyancers  estate  charged  with  debts  can  be  sold  by  devisee 
alone,  ib. 

Whether  devise  be  to  them  beneficially,  ib. 

Or  for  special  purposes,  ib. 

Remarks  of  Lord  St.  Leonards  on  authorities,  ib. 

Devisee  of  estate  charged  with  debts  being  also  executor,  can  make  valid 
title,  101,  102 

And  purchaser  or  mortgagee  therefore  not  bound  to  see  to,  102 

Trustees  under  express  trust  lor  sale,  can  sell  without  executors,  when,  ih. 

Alterations  in  law  by  Lord  St.  Leonards'  Act  (22«&23  Vict.  c.  35),  102,  103, 
104 

No  implied  power  in  administrators  to  sell  real  estate  for  payment  of  debts, 
104 

Even  when  with  will  annexed,  ib. 
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Effect  of  Ix)rd  St.  Leonardn^  Act,  104 

Concurrence  of  tenants  for  life  in  sale  by  trustees  to  sell  not  necessary  under 
Land  Act,  18K2,  ib. 

Order  of  Court  for  sale  sufficient  if  concurrence  necessary,  ih. 

As  to  consents  of  tenants  for  life  within  the  meaning  of  sects.  56  and  63  of 
the  Settled  Land  Act  of  1882,  ib. 

As  to  powers  to  be  exercised  with  consent  of  Court  only  under  Settled  Land 
Act,  1884,  ib. 

Real  estate  in  the  hads  of  an  alienee  of  the  devisee  or  heir-at-law,  how  far 
liable  for  debts,  104,  105 

Purchaser  or  mortgagee  of  leaseholds  or  other  personalty  from  executors,  or 
administrators,  not  liable  to  see  to,. 106 

Sale  or  mortgage  good  against  residuary,  pecuniary,  and  specific  legatees 
and  creditors,  ib. 

Notwithstanding  notice  to  the  purchaser  or  mortgagee  of  the  will  or  be- 
quest, ib. 

Or  that  money  was  originally  advanced  to  executors  on  their  personal  se- 
curity, 107. 

Executor  or  administrator  mortgaging  leaseholds  may  give  power  of  sale, 
ib. 

And  to  give  receipts,  ib. 

May  mortgage  to  secure  municipal  rates,  ib. 

Donee  of  express  power  to  mortgage  can  give  power  of  sale  to  morl^gagee, 
107,  108 

Powers  of  sale  incident  to  mortgagees  under  Lord  Cranworth's  Act,  108 

Under  the  Law  of  Property  Act,  ib. 

Power  not  imported  by  Court  into  absolute  conveyance,  held  to  be  only  a 
security,  ib. 

Power  authorized  by  Court  on  mortgage  of  an  infant's  estate,  ib. 

Executor  may  give  mortgagee  of  debts  power  of  attorney  to  collect  them,  ib. 

Concurrence  of  specific  legatee  in  sale  of  chattels  desirable,  ib. 

Unless  he  be  executor,  ib. 

Purchaser  from  devisee  to  whom  property  has  been  conveyed  by  persons  en- 
titled to  sell  under  general  charge  of  debts,  not  bound  to  see  to,  ib 

Executor  can  give  a  lien  on  specific  assets,  ib. 

Cannot  enable  person  lending  money  to  him,  to  prove  in  competition  with 
creditors  of  the  testator,  ib. 

Purchaser  bound  to  see  to,  where  personal  estate  clothed  with  particular 
trust,  ib. 

Purchaser  or  mortgagee  liable  in  cases  of  fraud,  109,  110 

As  where  executor  mortgages  or  sells,  to  pay  or  secure  his  own  debt,  ib. 

But  semble  fraud  is  not  presumed  in  such  case  where  the  executor  is  resid- 
uary legatee,  110,  111 

Or  is  specific  legatee  of  the  chattel  assigned.  111 

Secus,  if  purchaser  had  notice  of  testator's  debts  being  unpaid,  ib. 

Purchaser  bound  to  see  to,  where  executor  has  sold  at  an  undervalue,  ib. 

Or  sold  or  mortgaged  to  one  who  knew  that  there  were  no  debts,  or  that 
all  debts  were  paid,  111 

Creditors  and  legatees  barred  from  proceeding  against  purchaser,  by  length 
of  time  and  acquiescence,  112 

Legatees  barred  although  their  legacies  are  contingent,  ib. 

Pecuniary  or  residuary  legatee  can  follow  assets  as  well  as  creditors  and 
specific  legatees,  ib. 

Executor's  receipt  for  sum  paid  to  third  party  valid,  ib. 

Unless  with  notice  of  payment  being  wrong,  ib. 

Banker  not  bound  to  see  to  application  of  money  paid  to  executor  on  his 
cheque,  ib. 
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Unless  he  had  notice  of  an  intended  fraud  by  which  he  derived  a  profit, 
112,  113. 
■See  Chabge  of  Debts. 

APPOINTMENTS, 

Defective,  when  aided,  443.     See  Defective  Execution  of  a  Powee — 

FBAUD  upon  a  PoWEB — ILLUSOBY  APPOINTMENT. 

ARBITRATION, 

Specific  performance  of  covenant  to  refer  to,  not  decreed,  944 
Staying  proceedings  in  suit  after  agreement  to  refer  to,  944,  947 
See  Specific  Pebfobmance. 

ABRITRATOR, 

Cannot  buy  up  the  claim  of  parties  to  the  reference,  203 
To  sell  at  price  fixed  by,  when  decreed,  947,  948 

ARTICLES  BEFORE  MARRIAGE, 

Executory  trusts  under,  how  construed,  21 
See  Executed  and  Executoby  Tbusts. 

ASSIGNEES  (NOW  TRUSTEES)  IN  BANKRUPTCY, 
Cannot  purchase  bankrupt's  property,  197 
Nor  can  assignee's  partner,  198 
Or  creditor  consulted  by  him,  ib. 

Semble,'not  even  with  the  consent  of  the  majority  of  the  creditors,  ib. 
But  purchase  may  be  confirmed  by  Court  if  beneficial,  ib. 
Assignee  removed  in  order  to  bid,  ib. 
When  order  to  bid  refused,  allowed  to  name  price,  ib. 
Cannot  purchase  up  the  debts  of  the  bankrupt  for  their  own  benefit,  ib. 
See  Commission EBS  of  Bankeuptcy— Solicitoe. 

ATTORNEY.     See  Solicitob. 

AUCTIONEER, 

Employed  to  sell  cannot  buy  property,  190 
Until  after  agency  is  terminated,  ib. 
Repurchase  suspicious,  ib. 
AWARD. 

Specific  performance  of  agreement  to  submit  to,  when  decreed,  948,  949, 
950. 
See  Specific  Pebfobmance. 

BANKRUPT.     See  Conveesion. 

BARRISTER, 

Consulted  as  to  the  compromise  of  a  debt,  not  allowed  to  purchase  it  for 
his  own  benefit,  203 

BISHOP, 

When  the  consent  of,  necessary  to  raise  money  by  annuity  for  building  a 
rectory,  he  cannot  himself  take  a  grant  of  the  annuity,  204 

CARGOES. 

Bills  filed  to  prevent  improper  dealings  with,  by  agents,  965. 

CATCHING  BARGAINS, 

With  heirs,  reversioners,  or  expectants  (not  coming  within  31  &  32  Vict, 
c.  4)  set  aside  for  mere  inadequacy  of  price,  675,  676 

Though  mere  inadequacy  of  price  is  not  suflScient  to  set  aside  sale  of  in- 
terest in  possession,  676 

Unless  there  be  fraud,  surprise,  or  misrepresentation,  ib. 

Or  the  inadequacy  of  price  is  so  great  as  to  be  evidence  of  fraud,  ib. 
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Inadequa€y  of  price  ground  for  rescinding  contract  respecting  expectan- 
cies, when,  077 

Or  reversionary  interests,  ib. 

What  persons  come  within  class  of  expectants,  ib. 

Transaction  brought  into  Court  with  expectants  most  frequently  loans,  ib. 

Sales,  ib. 

Mortgages,  ib. 

Post  obit  bond  set  aside  where  unreasonable,  ib. 

Also  where  price  was  inadequate,  ib. 

Rule  applicable  where  expectancy  was  a  remainder  after  death  of  a  father,ib 

Or  any  other  relation,  ib. 

Security  for  payment  of  sum  on  death  of  father  set  aside,  on  terms,  ib. 

Unless  transaction  reasonable  and  price  adequate,  ib. 

Whether  security  were  by  mortgage,  ib. 

Annuity,  ib. 

Bond  or  "otherwise,  ib. 

Immaterial  that  expectant  heir  is  of  mature  age.  678 

Or  that  he  understood  transaction,  ib. 

Not  necessary  to  show  that  he  was  in  pecuniary  distress,  ib. 

Same  principles  applicable  to  grant  of  reversionary  lease,  ib. 

Reversioner  need  not  combine  the  character  of  heir,  ib. 

Onus  on  person  dealing  with  a  reversioner  or  expectant,  of  proving  that 
the  transaction  was  reasonable,  678,  679. 

The  price  adequate,  678,  679 

Inquiry  as  to  value  directed,  when,  679 

Rule  as  to  sales  of  reversion  is  applicable,  though  a  small  part  of  the  pro- 
perty sold  is  in  possession,  ib. 

Especially  if  thrown  in  colourably,  ib. 

Reversionary  interests  depending  on  marriage  and  birth  of  issue,  capable 
of  valuation,  ib. 

Contingency,  if  remote,  will  not  be  taken  into  consideration  in  estimating 
the  value  of  the  reversion,  ib. 

Mere  fact  that  a  contingency  cannot  be  valued  by  actuaries  immaterial,  ib. 

Relief  against  sub-purchaser  with  notice,  680 

Exemption  from  rule,  when  vendor  has  stated  in  his  proposals  the  value 
ot  the  property,  ib. 

Relief  will  be  given,  especially  in  the  case  of  a  young  heir,  against  usurious 
loans  under  the  mask  of  trading,  ib. 

But,  quajre,  according  to  Lord  Brougham,  when  the  transaction  is  known 
to  the  father  or  person  from  whence  the  spes  successionis  is  entertained, 
680,  681 

Or  if  the  situation  of  the  other  party  or  his  property  is  altered,  ib. 

Judgment  of  Lord  Brougham  on  these  points  in  King  v.  Hamlet,  ib. 

Remarks  of  Lord  St.  Leonards  thereon,  681,  682 

Lord  ^roM^Aam's  judgment  disapproved  of  in  subsequent  cases,  ib. 

Purchase  by  tenant  for  life  from  remainderman  set  aside  for  inadequacy  of 
price,  ib. 

What  dealings  with  reversionary  interests  are  unimpeachable,  ib. 

Family  arrangements,  ib. 

Dealings  between  a  father,  tenant  for  life,  and  son  tenant  in  tail,  to  resettle 
estate,  ib. 

In  the  absence  of  misrepresentation  or  suppression,  ib. 

Though  no  independent  professional  adviser  be  employed,  683 

And  though  some  parental  influence  may  have  been  exerted,  ib. 

Unless  it  were  undue,  ib. 

And  consideration  not  viewed  by  court  scrupulously,  ib. 

Unless  in  case  of  a  family  settlement,  transaction  with  regard  to  reversion 
falls  within  ordinary  rule,  ib. 
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Rule  not  applicable  to  a  settlement  by  heir  on  his  wife  and  children,  ib. 
So  a  sale  of  a  reversionary  interest  by  auction  is  in  general  unimpeachable, 

ib 
Unless  it  be  conducted  improperly,  as  where  sale  is  without  reserve,  ib. 
Sale,  though  not  by  auction,  may  be  supported  where  vendor  and  purchaser 

concur  in  ascertaining  value  from  skilled  persons,  ib. 
Or  when  resold  for  the  highest  bid  at  a  previous  auction,  ib. 
Or  when  the  price  given  was  same  as  estate  had  been  offered  to  and  declined 

by  others,  ib. 
Secus,   where  opinion  of  actuary  unacquainted  with  local  circumstances 

only  is  obtained,  684. 
Purchase  by  private  contract  set  aside,  though  assigned  by  same  deed  with 

lo^  purchased  at  auction,  ib. 
Rule  as  to  sale  of  reversions  not  applicable  to  a  sale  by  a  reversioner  and  a 

person  having  the  prior  interest,  684 
Except  in  cases  of  purchase  by  attorney  from  a  client,  ib. 
Or  undue  parental  influence,  ib. 
Rule  not  applicable  where  vendor  has  substantially  an  estate  in  possession, 

ib. 
Nor  to  a  contract  between  a  tenant  and  a  i)erson  entitled  to  the  reversion 

and  to  the  rents  during  the  term,  ib. 
Nor  where  sale  of  a  life  interest  was  subject  to  rent-charges  absorbing 

nearly  the  whole  income,  ib. 
Not  set  aside  where  transaction  reasonable,  685 

Fair  agreement  between  expectants  or  heirs  to  divide  property  enforced,  ib. 
No  rule  in  our  law  as  to  what  constitutes  inadequacy  of  price,  ib. 
Rule  by  the  civil  law,  ib. 
Sales  of  reversions  set  aside,  for  small  difference  between  value  given  and 

assumed,  ib. 
Difficulty  to  purchase  reversionary  interest  with  safety,  ib. 
Except  under  a  sale  by  auction,  ib. 
Reversionary  intrest  valued  by  the  market  price,  not  by  the  tables,  685, 

686 
Calculated  with  reference  to  the  time  of  the  contract,  not  the  result,  686 
Circumstance  that  property  was  subject  to  a  chancery  suit  taken  into  con- 
sideration, ib. 
And  costs  of  selling  real  estate,  ib. 
Law  as  to,  not  altered  by  repeal  of  the  usury  laws,  ib. 
Unreasonable  bargain  not  thereby  rendered  reasonable,  ib. 
Sales  of  Reversions  Act,  effect  of,  687 
Bona  fide  sale  of  reversion  put  on  same  footing  as  a  sale  of  an  interest  in 

possession,  ib.  '    * 

Not  set  aside  for  mere  inadequacy  of  price,  ib. 
Unless  so  gross  as  to  raise  a  presumption  of  fraud,  ib. 
Onus  probandi  not  altered  where  advantage  taken  of  weakness,  ib. 
Leaves  law  as  to  unconscionable  bargains  unchanged,  688 
Not  necessary  to  set  aside  transaction  that  expectant  or  reversionary  in- 
terests should  be  dealt  with,  689 
Sufficient  if  credit  of  expectations  was  trusts,  ib. 
Or  where  it  arises  from  the  position  of  the  father,  ib. 
Material  that  the  lenders  trusted  to  borrower's  reversion,  690 
Or  expectations,  ib. 
Since  the  abolition  of  usury  laws  hard  bargains  may  be  made  with  persons 

in  possession,  ib. 
Or  entitled  to  no  property  at  all,  ib. 
Semble,  interest  of  a  tenant  for  life,  in  an  annuity  payable  as  a  jointure  is 

reversionary,  ib. 
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Decision  contra  of  Lord  Chelmsford  in  Tyler  v.  Yates,  11  L.  E.  Eq.  276  dis- 
approval of,  691 

Accounts  of  advances  on  post  obits  not  treated  as  settled  accounts,  ib. 

Nor  accounts  of  mortgages  on  reversionary  interests,  ib. 

Transferees  of  impeachable  securities  bound  by  notice,  691 

Bona  fule  purchase  of  reversion  not  set  aside  though  price  from  a  latent 
detect  or  accident  turn  out  to  be  inadequate,  692. 

Terms  upon  which  a  transaction  with  an  expectant  heir  or  reversioner 
will  be  set  aside,  692,  693 

Confirmation  and  acquiescence,  effect  of,  693,  694 

Confirmation  and  ratification  under  Infant's  Relief  Act  void,  when,  695 

CHARGE  OF  DEBTS, 

How  far  it  authorizes  sale  of  real  estate  by  executors,  95,  96,  97,  98,  99, 
100,  101,  102 

Or  devisees,  102,  103.     See  Application  of  Purchase-Money. 

Real  e^state  not  charged  with  debts  aliened  by  heir  or  devisee  not  liable  in 
the  hands  of  a  purcha.ser,  104 

Heir  or  devisee  j^ersonally  liable  for  debt,  ib. 

Conveyance  to  new  trustees  not  an  alienation,  105 

Equitable  mortgage  an  alienation  pro  tanto,ib. 

Even  by  deposit  of  title-deeds,  ib. 

Purchaser  from  heir  or  devisee  not  bound  to  see  to  payment  of  debts  of 
ancestor,  ib. 

Or  testator,  ib. 

Alienee  who  has  not  paid  purchase-money  restrained  from  selling,  ib. 

Concurrence  of  executors  where  there  is  a  charge  of  debts,  when  requi- 
site, ib. 

CHATTELS.    See  Deeds— Specific  Performance  op  Agreement. 

Agreement  or  covenant  to  settle  upon  same  trusts  as  real  estates  in  strict 
settlement,  how  executed,  25,  26,  27,  28 

Given  by  will  with  reference  to  the  limitations  of  real  estate  in  strict  settle- 
ment, 37 — 43.     Sei  Executed  and  Executory  Trusts. 

Sale  of,  by  tenant  for  life  of  land,  when  settled  as  heir-looms  to  go  with, 
when,  43.     Sec  Heir-looms. 

Specific  delivery  up,  when  of  peculiar  value,  963 

Heir-looms,  ib. 

Where  adequate  remedy  at  law,  equity  would  not  interfere,  964 

Where  there  is  a  fiduciary  relation  between  the  parties,  it  is  not  necessary 
that  chattels  should  be  of  any  peculiar  value,  ib. 

Bills  may  be  filed  by  owners  of,  to  prevent  improper  dealings  of  agents, 
trustees,  or  bankers  with  chattels  of  all  descriptions,  965 

Stock,  ib. 

Cargoes,  ib. 

Specific  performances  of  contract  for  purchase  of,  ib. 

Deeds  or  writings,  decree  for  a  specific  delivery  of,  ib. 

Bill  for  delivery  of  certificate  of  registry  of  ship  966 

Not  necessary  in  equity  in  suit  for  deeds  to  prove  conversion,  ib. 
Or  resistance  to  deliver  them  up,  ib. 

Jurisdiction  of  courts  of  common  law  to  compel  return  of  chattels,  under 
Common  Law  Procedure  Act,  866 

Procedure  under  the  Rules  of  the  Supreme  Court,  1883,  866 

Measure  of  damages  for  non-delivery  of  chattel  according  to  contract,  867 
Sec  Cargoes — Executed  and  Executory  Trusts. 

COMMISSIONER  IN  BANKRUPTCY, 

Cannot  purchase  property  of  the  bankrupt,  199 
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COMMISSIONERS  UNDER  ENCLOSURE  ACTS, 
Incapacity  for  purchasing,  what,  207 

COMPENSATION, 

Persons  dissappointed  by  election,  entitled  to,  406, 407,  408.  See  ELECTION. 

CONFIRMATION,  213,  214,  484,  693.     Se.e  Catching  Baegains— Fbaud^n 
Marital  Rights — Trustee. 

CONSIDERATION, 

Inadequacy  of,  not  sufficient  reason  for  setting  aside  a  sale  of  interests  in 

possession  where  there  is  no  fiduciary  intention  between  the  parties,  676 
Except  in  the  case  of  reversionary  interests,  when,  ib. 

See  Catching  Bargains — Trustees. 

CONSTRUCTIVE  TRUSTS, 

On  renewal  of  a  lease,  by  a  trustee  or  executor,  54 

Though  lessor  refuse  to  renew  to  cestui  que  trusts,  ib. 

On  renewal  by  administrator  of  tenant  from  year  to  year,  ib. 

On  renewal  by  executor  de  son  tort,  55 

On  renewal  by  a  husband  of  lease  made  to  the  separate  use  of  his  wife,  ib. 

Lease  to  trustee  of  a  charity,  ib. 

On  a  renewal  by  persons  having  limited  interests  as  tenants  for  life,  ib. 

Although  original  lease  may  have  expired,  56 

Though  on  expiration  of  the  lease  testator  held  merely  as  a   tenant  from 

year  to  year,  ib. 
Secus,  where  testator  was  merely  tenant  at  will  or  at  sufferance,  ib. 
Executor  in  such  case  would  renew  for  benefit  of  residuary  legatee,  ib. 
Executor  entitled  to  benefit  of  renewal  where  testator  was  not  entitled  to 

premises  bequeathed  to  parties  in  »uccession,  ib. 
And  tenant  for  life  is  trustee  of  renewed  lease  though  author  of  settle- 
ment, 57 
Or  there  is  a  special  provision  that  a  particular  renewal  shall  enure  for 

benefit  of  trust,  ib. 
Attach  to  money  paid  to  tenant  for  life  for  withdrawing  opposition  to  a  bill, 

ib. 
On  renewal  although  tenant  for  life  has  general  power  of  appointment,  ib. 
On  tenant  for  life  obtaining  a  fee  under  an  Act  of  Parliament,  intended 

for  himself  and  those  in  remainder,  ib. 
Or  trustee  obtaining  the  fee  under  an  Act  on  the  representation  that  he 

was  absolutely  entitled,  58 
On  a  right  of  fishery  from  the  Crown,  ib. 

On  renewal  by  one  of  several  persons  jointly  interested,  for  the  others,  ib. 
On  tenant  for  life  and  remainderman  renewing  as  joint  tenants,  ib. 
On  a  person  jointly  interested  with  an  infant  renewing,  ib. 
Or  one  partner  of  a  firm  renewing,  when,  58,  59 
Semble,  not  if  business  connected  with  house  be  of  a  speculative  character, 

ib. 
And  other  partner  lies  by,  ib. 

Unless  he  has  been  kept  in  ignorance  by  partner  renewing  lease,  60 
And  on  renewal  by  a  mortgagee  for  the  mortgagor,  ib. 
Though  lease  expire  before  rene^val,  ib. 

Unless  lease  be  obtained  bona  fide  with  notice  to  all  interested,  ib. 
Renewed  lease  by  mortgagor  for  benefit  of  mortgagee,  ib. 
And  on  renewal  by  the  lessee  for  the  mortgagee,  legatees,  annuitants,  and 

incumbrancers,  60,  61 
Rule  not  evaded  by  fraudulent  forfeiture  before  renewal,  61 
Money  arising  fVom  the  sale  of  right  of  renewal  affected  by  the  same  trusts 

as  leaseholds  if  renewed,  ib. 
Agent  cannot  renew  for  his  own  benefit,  ib. 
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Kule  laid  down  in  Keech  v.  Sandford,  strictly  followed,  ib. 

Does  not  apply  to  additional  lands,  62 

Terms  upon  which  an  assignment  by  the  trustee  or  tenant  for  life  will  be 
directed,  62,  63  * 

Contribution  towards  payment  of  fines  on  renewals,  63 

Annuitants  whether  bound  to  contribute,  ib. 

Remedies  against  volunteers  claiming  benefit  of  renewed  lease,  ib. 

Or  purchasers  with  notice,  ib. 

Even  though  fine  be  levied,  64 

Or  release  obtained  from  cestui  que  trust,  when,  ib. 

Cestui  que  trust  bound  by  acquiescence  and  lapse  of  time,  when,  ib. 

Continued  claim  by  cestui  que  trust  immaterial,  when,  ib. 

Statute  of  Limitations  runs  against  tenant  tor  life  renewing  for  himself,  ib. 

Tenant  for  life  entitled  to  sum  accumulated  for  renewal  if  no  predomi- 
nant trust  for  renewal,  when,  ib. 

Trustees  with  mere  power  to  renew  could  not  purchase  reversion  under 
Episcopal  and  Capitular  Estates  Acts  to  the  prejudice  of  tenant  for  life, 
65 

Tenant  for  life,  if  renewal  impracticable,  only  entitled  to  income  of  lease- 
holds, or  of  their  proceeds,  if  reversioners  were  intended  to  succeed,  ib. 

Or  when  leaseholds  taken  by  a  company  under  compulsory  powers,  65,  66, 
67 

Where  trust  for  renewal  overrides  interest  of  tenant  for  life,  on  renewal 
'becoming  impracticable,  he  cannot  object  to  best  terms  obtainable,  67 

And  it  becomes  the  duty  of  trustees  to  purchase  reversion  from  Ecclesias- 
tical Commissioners,  67 

Equitable  assignee  of  tenant  for  life  of  renewable  leaseholds,  purchasing 
reversion  from  Ecclesiastical  Commissioners,  is  trustee  for  parties  inter- 
ested, 68 

Case  of  Hardman  v.  Johnson^  3  Mer.  347,  whether  distinguishable  from  In 
re  Lord  Ranelagh's  Will,  26  Ch.  D.  590,  68,  69 

Purchase  of  equity  of  redemption  by  executor  of  mortgagee,  69,  70 

Quasi  tenant  in  tail  of  leaseholds  may  renew  for  his  own  benefit,  70 

Old  tenant  has  no  equity  against  a  stranger  obtaining  a  lease,  ib. 

Nor  has  a  lessee  against  his  sub-lessee,  ib. 

Rights  of  sub-lessee  with  covenant  to  renew  at  fixed  rent  against  lessee  re- 
newing, ib. 

Or  pufchas;ng  the  reversion,  71 

Against  lessee  obtaining  renewal  fraudulently  omitting  provisions  in  the 
old  lease,  ib. 

Liability  of  trustee  for  his  ovni  benefit  rendering  renewal  impracticable  to 
give  effect  to  charges  ib. 

On  purchase  of  trust  property  by  trustee,  174,  175,  176 
See  Trustee. 

CONTINGENT  REMAINDERS, 

Limitations  to  preserve,  when  inserted  in  the  case  of  executory  trusts,  33, 

34 
Utility  of  trustees  to  preserve,  852,  853,  854 
See  Waste. 
CONTRACT.     See  Agreement. 

CONTRIBUTION.     Sec  Sureties. 

Towards  payment  of  fines  on  renewals,  63 
Whether  annuitant  bound  to  contribute,  ib. 
Between  sureties,  120 

CONVERSION, 

Doctrine  of  constructive,  as  stated  by  Sir  Thomas  Sewell,  975 
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1.  Of  money  into  land, 

Money  agreed  or  directed  to  be  laid  out  in  lands  is  real  assets,  976 

Subject  to  tenancy  by  the  curtesy,  ib. 

And  semble  to  dower,  since  the  Dower  Act,  not  previously,  977 

Passes  under  a  general  devise  of  lands,  ib. 

Or  of  lands  in  a  particular  county  or  elsewhere,- ib.     • 

In  equity  even  in  the  case  of  a  will  made  before  the  Wills  Act  (1  Vict.  c. 
26),  ib. 

And  though  purchase  was  not  made  until  after  will,  ib. 

And  will  pass  at  law  since  Wills  Act,  lands  purchased  after  the  execution 
of  the  will,  ib. 

Money  directed  to  be  laid  out  in  land  will  not  pass  as  money  by  a  general 
bequest,  ib. 

But  it  may  by  a  particular  description,  977 

Would  not  have  passed  by  the  will  of  an  infant,  even  previous  to  Wills 
Act,  978 

Descends  to  the  heir,  ib. 

Heir  claiming  money  from  strangers  will  be  preferred  to  personal  repre- 
sentatives of  his  ancestor,  ib. 

If  from  personal  representatives  of  ancestor,  his  claim  will  be  superior  to 
theirs  if  there  be  no  prior  outstanding  interest  in  another,  ib. 

Case  of  widow  claiming  a  legal  jointure,  979 

If  there  be  no  outstanding  interest  and  money  is  at  home,  heir  has  no 
equity  against  representatives  of  his  ancestor,  979,  980,  981 

Does  not  as  between  real  and  personal  representative  depend  upon  actual 
state  of  property,  981 

Remarks  upon  Walker  v.  Denne,  ib. 

Money  notionally  converted  into  land  not  liable  to  succession  duty,  981, 
982 

Liable  to  legacy  duty,  982 

Money  to  be  laid  out  in  land  will  not  escheat  to  the  Crown  on  failure  of 
heirs,  ib. 

But  see  now  the  Intestate  Estates  Act,  1884,  ib. 

Money  impressed  with  character  of  realty  not  formerly  forfeited  to  Crown 
on  conviction  of  owner  for  felony,  ib. 

Forfeiture  tor  treason  or  felony  now  abolished,  ib. 

Money  to  be  laid  out  in  land  to  go  along  with  settled  property,  may  be  laid 
out  in  erecting  new  buildings,  ib. 

Rebuilding  a  house  pulled  down,  ib. 

,Semble,  not  ordinarily  in  repairs  or  improvements  not  placing  new  build- 
ings on  land,  983 

Save  in  such  repairs  or  expenditure  as  are  essential  to  preservation  of 
trust  estates,  ib. 

Addition  to  a  house  considered  a  new  building,  ib. 

Money  when  laid  out  in  improvements,  ib. 

.Sembie,  should  not  be  laid  out  in  repairs  save  in  cases  amounting  to  abso- 
lute salvage,  ib. 

Doubtful  whether  laying  out  money  in  re-erecting  old  buildings  is  the 
same  as  erecting  new  ones,  ib. 

When  money  in  Court  arising  from  sale  of  glebe  land  has  been  allowed  to 
be  expended  in  building  parsonages,  ib. 

..Sometimes  refused,  ib. 

Various  modes  under  which  capital  trust  money  may  be  invested  under 
the  Settled  Land  Act,  1882,  «84 

And  improvements  made  with  capital  trust  money,  ib. 
'2.  Land  agreed  or  directed  to  be  sold,  considered  as  money. 

Will  not  pass  under  a  devise  of  land,  ib. 
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Passes  by  a  residuary  bequest,  ilK 

And  on  intestacy,  goes  to  personal  representatives,  lb. 

Even  where  conversion  is  not  to  take  place  until  after  death,  lb. 

Personal  representative  may  maintain  bill  for  specific  performance  of  con- 
tract to  sell  land  against  vendor,  ib. 

In  the  case  ot  contracts  with  railway  and  other  companies,  what  will 
amount  to,  984 

Not  a  mere  notice  to  owner  in  fee  sui  juris  to  treat,  ib. 

Though  landowner  state  price  he  will  accept,  ib. ' 

If  he  die  before  offer  accepted,  ib. 

Nor  where  c;)ntract  with  lalidowner  fixes  price  per  acre,  if  quantity  to  be 
taken  be  not  mentioned,  985 

Notice,  if  not  acted  upon  within  reasonable  time;  deemed  to  be  aban- 
doned, ib. 

If  price  be  fixed  after  notice  by  Company,  conversion  takes  place,  ib. 

"Whether  price  ])e  ascertained  by  arbitration,  ib. 

By  valuation  of  surveyors,  ib. 

Or  by  verdict  of  jury,  985. 

Executors  of  owner  in  fee,  who  had  agreed  to  sell  to  railway,  entitled  to 
purchase-money,  ib. 

And  to  compensation  for  severance,  ib. 

And  not  devisee  of  owner,  ib. 

Company  bound  to  pay  costs  of  infant  devisee,  ib. 

And  a  vesting  ortler  may  be  made  on  infant  devisee,  ib. 

On  death  of  (lonee  of  power,  who  had  agreed  to  sell  land  to  a  Company, 
defect  of  execution  supplied,  ib. 

Personal  representative  of  donee  entitled  to  purchase-money,  ib. 

Formerly  real  representatives  of  purchaser  of  real  estate  entitled  to  have 
purchase-money  paid  out  of  personal  estate,  986. 

They  must  show  a  binding  contract,  ib. 

Real  representative  entitled  to  purchase-money,  unaffected  by  anything 
taking  place  subsequently,  ib. 

As  by  contract  ceasing  to  be  binding  on  purchaser's  representatives,  ib. 

Or  by  vendor  felling  ornamental  timber,  ib. 

By  his  rescinding  contract  on  ground  of  delay,  ib. 

As  under  power  reserved  in  contract,  ib. 

Takes  place  when  heir  at  law  of  vendor  adopts  parol  contract  to  sell 
land,  ib. 

Secus,  if  he  repudiated  the  contract,  ib. 

Or  if  he  acted  by  mistake,  ib. 

Heir  at  law  held  entitled  to  have  buildings  finished  by  personal  estate, 
when,  ib. 

Devisee,  by  Locke  King's  Act,  lost  right  of  compelling  payment  of  pur- 
chase-money by  personal  representatives  of  the  purchaser,  ib. 

And  the  heir  at  law,  by  40  &  41  Vict.  c.  34,  987 

Share  of  proceeds  to  arise  from  sale  of  lands,  not  within  Locke  King's 
Act,  ib. 

Personal  representatives  of  vendor  may  now«  convey  instead  of  his  devisee 
or  heir,  ib. 

Does  not  take  place  on  contract  by  trustee  to  purchase  trust  property,  ib. 

Alien  previous  to  Naturalization  Act,  1870,  could  not  hold  land  against  the 
Crown,  ib. 

But  he  might  take  money  arising  from  land  devised  to  be  sold,  ib. 

Secus,  when  there  was  no  trust  for  absolute  conversion,  ib. 

May  now  hold  land  under  the  Naturalization  Act,  1870,  988 

The  Court  would  execute  a  trust  of  lands  lor  an  alien  (created  prior  to' 
the  Naturalization  Act)  in  favour  of  the  Crown,  ib. 

Result  of  felon  becoming  entitled  to  money  arising  from  conversion,  ib. 
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Bequest  to  a  charity  of  money  arising  from  the  sale  of  land  void  within 
the  Mortmain  Act,  ib. 

Though  conversion  be  directed  by  a  former  instrument,  ib. 

Doctrine  of,  held  not  to  give  jurisdiction  to  Probate  Court  over  a  will 
limited  to  real  property,  ib. 

But  see  contra  In  re  the  Goods  of  Jordan^  1  L.  R.  P.  &  D.  555,  989.    Settle- 
ment of  land  on  trust  for  absolute  conversion,  not  subject  to  ad  valorem 
duty,  as  a  definite  sum,  ib. 
3.  Musi  be  imperative. 

If  it  be  optional,  as  to  invest  in  purchase  of  land,  or  on  secureties,  conver- 
sion will  not  take  place,  989 

Except  where  trustees  have  actually  exercised  their  discretion, ib. 

Court  will  not  control  it  when  clearly  used,  ib. 

Destination  of  property  may  depend  on  the  exercise  of  the  option,  if  in- 
tention of  testator  is  clear,  989,  990 

Property  if  unsold  may  go  to  heir  at  law,  990 

If  sold  to  residuary  legatees,  ib. 

Vesting  may  also  be  made  to  depend  ujwn  time  when  option  is  exercised,  ib. 

A  mere  power  to  trustee  to  sell  real  estate  given  with  the  residuary  per- 
sonalty will  not  convert  real  estate,  ib. 

Though  it  be  declared  that  residuary  estate  is  for  purposes  of  transmission 
to  be  impressed  with  quality  of  personal  estate,  ib. 

Nor  where  trustees  have  mere  power,  with  consent  of  person  in  possession 
of  settled  estates,  to  lay  out  money  in  purchase  ol  land  to  be  settled  to 
the  same  uses,  ib. 

May  be  optional  where  trustees  are  directed  to  lay  out  personalty,  either 
in  the  purchase  of  land  of  inheritance  or  at  interest,  ib. 

In  freeholds,  leaseholds,  or  copyholds,  ib. 

In  land  or  some  other  secureties,  ib. 

Conversion  not  prevented  by  a  mere  temporary  provision  for  investment 
until  purchaser  could  be  found,  991 

Secus,  where  in  a  particular  event  a  permanent  investment  was  in- 
tended, ib. 

Trust  to  sell  within  a  particular  time  directory,  ib. 

And  conversion  will  take  place  though  no  sale  made  within  the  time  men- 
tioned, ib. 

And  it  takes  place  when  sale  is  directed  as  soon  as  trustees  see  necessary 
for  the  benefit  of  the  cestui  que  trusts,  ib. 

In  favour  of  a  particular  legatee  not  prevented  by  a  devise  of  the  property 
in  an  alternative  event  in  its  unconverted  state,  992 

Trust  for  conversion  in  both  alternatives  not  prevented  because  less  nec- 
essary in  one  than  the  other,  ib. 

But  although  conversion  is  apparently  optional,  it  may  be  considered  im- 
perative where  limitations  are  adapted  only  to  real  estates,  092 

Or  where  the  words  of  request  are  merely  inserted  for  the  purpose  of  en- 
torcing  the  obligation  to  convert,  ib. 

Secus,  where  words  of  request  are  inserted  for  purpose  of  making  purchase 
discretionary,  993 

But  person  must  not  delay  request  for  his  own  benefit,  ib. 

Where  the  power  to  convert  for  the  benefit  of  a  class  is  discretionary,  the 
respective  estates  must  be  taken  as  they  are  found,  ib, 

Secus,  where  the  power  is  imperative,  and  in  the  nature  of  a  trust,  ib. 

Of  land  into  money  may  be  implied,  994 

But  intention  must  be  clear,  ib. 

Double  conversion  leaves  property  unchanged,  ib. 

As  where  land  is  directed  to  be  sold  and  proceeds  invested  in  land,  ib. 

Money  arising  from  the  sale  of  a  part  of  such  land  will  not  pass,  under  a 
devise  ot  part  of  land,  if  part  be  left  unsold,  994 
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Where  direction  to  convert  is  imperative,  legacy  duty  is  payable,  ib. 

Even  though  person  entitled  elects  to  take  the  land,  ib. 

Secus,  where  direction  is  discretionary,  and  trustees  do  not  sell,  995 

But  it  may  if  trustees  do  sell,  ib. 

Doubtful  whether  liability  to  duty  should  depend  upon  act  of  trustees,  ib. 

But  it  will  not  if  sale  takes  place  not  under  the  power,  but  under  juris- 
diction of  the  Court,  ib. 

Nor  will  legacy   duly  attach  where  powers  are  given  to  trustees  for  vari- 
ation of  secureties,  ib. 

For  raising  money  for  payment  of  debts,  legacies  or  other  prior  charges,  ib. 

Nor  where  trustees  are  directed  to  invest  proceeds  in  the  purchase  of  or  on 
mortgage  of  other  lands,  ib. 

A  fortiori,  if  they  are  directed  simply  to  re-invest  in   the  purchase   of 
lands,  ib. 

Laid  down  by  Mr.  Hanson  that  probate  duty  not  payable  in  respect  of  land 
absolutely  directed  by  will  to  be  converted,  995,  996 

The  same  result  held  by  Lord  Langdale,  M.  R.,  to  follow  where  the  direc- 
tion to  convert  is  by  deed,  when,  996 

Administration  not  granted  in  respect  of  proceeds  of  real  property  sold 
under  Settled  Estates  Act,  and  not  yet  converted  into  realty,  ib. 

Decided  that  money  resulting  to  an  heir  at  law  on  partial  failure  of  trust 
to  convert  is  liable  to  probate  and  legacy  duty,  ib. 

Probate  duty  payable  on  part  of  purchase  money  not  received  by  testator, 
who  had  contracted  to  sell  land,  ib. 

Freehold  property  directed  by  former  instrument  to  be  converted,  if  it  pass 
by  will  is  liable  to  probate  duty,  997 

And  legacy  duty,  ib. 

Semble,  result  the  same  if  conversion  directed  by  will  alone,  ib. 

Observations  of  Sir  J.  Hnnncn  on  the  necessity  of  probate  in  the  case  of,  ib. 

Legacy  and  probate  duty  payable  on  real  property  purchased  and  used  for 
partnership  purposes,  when,  997 

Since  Succession  Duty  Act,  question  as  to  legacy  duty  not  of  so  much  im- 
portance, ib. 
4.  As  to  period  from  which  conversion  takes  place,  ib. 

In  the  case  or  a  deed  from  its  delivery,  ib. 

In  the  case  of  a  will  from  the  death  of  the  testator,  ib. 

Though  sale  be  directed  whenever  it  should  appear  advantageous,  ib. 

Unless  directed  to  take  place  at  another  time,  998 

Who  entitled  to  rents  until  sale,  ib. 

Tenant  for  life  without  impeachment  not  entitled  to  double  wast«  when 
lands  are  directed  to  be  sold,  and  proceeds  to  be  invested  in  lands,  ib. 

May  be  made  to  dei^end  on  the  option  of  third  parties,  ib. 

As  power  of  sale  in  a  mortgage  directing  surplus  moneys  to  be  paid  to  the 
mortgagor,  his  executors,  administrators,  or  assigns,  ib. 

Surplus  on  a  sale  in  the  lifetime  of  the  mortgagor  will  be  his  personal  prop- 
erty, ib. 

If  after  his  death  his  heir  or  devisee  will  be  entitled,  ib. 

Unless  when  sale  takes  place  under  a  trust  for  sale  on  default,  under  which 
surplus  is  to  go  to  the  personal  representatives  of  the  mortgagor,  999 

Or  even  his  heirs,  executors,  administrators,  or  assigns,  ib. 

May  depend  on  the  option  to  purchase  at  a  future  time,  ib. 

Has  a  retrospective  operation  as  between  real  and  personal  representatives, 
ib. 

Termination  of  a  lease  by  a  certain  event  will  not  prevent  lessee  exercising 
option,  1000 

Semble,  conversion  in  such  case  as  between  vendor  and  purchaser  takes 
place  only  from  time  when  option  exercised,  1000,  1001,  1002 
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Rights  of  vendor  and  purchaser  respectively  to  insurance  moneys  on  a  sale, 
lb. 

Until  option  exercised  the  rents  and  profits  go  to  persons  entitled  up  to  that 
time  to  real  estate,  1002,  1003 

Semble,  a  specific  devise  by  name  of  the  property,  subject  to  the  option,  may 
carry  to  the  devisee  the  purchase-money,  1003 

Whether  legatee  of  personal  estate  has  any  remedy  against  a  release  of  the 
option  to  purchase  to  the  heir  or  devisee,  ib. 

Eight  of  person  entitled  to  option  when  land  taken  by  Company  under  com- 
pulsory powers,  ib. 

Option  to  purchase  given  to  a  lessee  of  term,  his  executors  and  administra- 
tors is  attached  to  lease,  1003,  1004 

And  will  pass  to  the  personal  representative  of  the  lessee,  1004 

Or  to  an  assignee  of  the  lease  without  special  words,  ib. 

Election  to  take  property  unconverted,  ib.     See  Election. 
5.  By  Court  or  third  parties  independently  of  contract  or  mill. 

Bankrupt's  real  estate  unsold  will  on  his  death  intestate  goto  his  heir,  when, 
1013 

So  real  estate  conveyed  to  trustees  for  creditors,  1013 

If  sold  or  contracted  to  be  sold  in  his  lifetime,  it  will  be  converted,  ib. 

But  not  if  sale  or  contract  for  sale  take  place  after  his  death,  ib. 

Effect  ol  rightful  conversion,  by  Court  or  trustees,  ib. 

Wrongful  by  trustees  does  not  alter  character  of  property,  ib. 

Secus,  if  by  court  of  competent  jurisdiction,  ib. 

Lunatic's  property,  not  generally  altered  by  Court  so  as  to  afiect  his  suc- 
cessor, 1014 

Unless  it  is  for  the  benefit  of  the  lunatic  himself,  ib. 

Lunatic's  estate,  ior  what  purpose  ordered  to  be  sold,  ib. 

Or  his  timber  felled,  1015 

If  not  wanted  on  his  death  considered  personal  assets,  ib. 

Personal  estate  of  lunatic  when  laid  out  on  real  estate,  ib. 

For  repaii-s,  ib. 

Renewals  of  leaseholds,  ib. 

Admissions  to  copyholds,  ib. 

In  an  action  of  trespass  relation  to  real  estate,  1015 

Or  improvements  on  real  estate,  ib. 

And  outlays,  ib. 

Payment  of  mortgages,  ib. 

Next  of  kin  whether  entitled  to  amount  expended  in  exoneration  of  real 
estate,  ib. 

Court  will  not  lightly  change  one  species  of  property  into  another,  ib. 

Can  only  in  lunacy  dispose  of  real  estate  under  the  Lunacy  Regulation  Act, 
1016      • 

Either  by  sale,  mortgage,  charge,  or  other  disposition,  ib. 

Surplus  monies  to  retain  same  character  as  land  sold,  mortgaged,  or  other- 
wise disposed  of,  ib. 

Proceeds  of  sale  by  committee  directed  by  Court  under  Lunacy  Regulation 
Act,  real  estate,  ib. 

Also  money  payable  by  instalments  for  right  to  take  minerals,  ib. 

Secus,  as  to  proceeds  of  sales  concurred  in  by  lunatic  while  of  sound  mind, 
ib. 

Share  of  a  lunatic  sold  in  a  partition  action,  held  on  his  death-  real  estate, 
ib. 

Though  not  carried  to  a  real  estate  account,  ib. 

Surplus  proceeds  of  mines  under  the  Lunacy  Regulation  Act,  1853,  not 
necessary  for  maintenance  considered  real  estate,  ib. 

Unless  lunatic  be  only  tenant  tor  life,  fines,  premiums,  and  sums  received 
upon  renewal  of  leases,  are  considered  real  estate,  ib. 
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If  they  remain  unapplied  for  his  benefit,  ib. 

If  he  be  tenant  for  life  only,  they  will  be  considered  as  personal  estate,  1016, 
1017 

On  conversion  by  order  in  lunacy  of  lunatic's  personal  estate,  surplus  monies 
retain  converted  character,  1017 

Shares  of  a  lunatic  bequeathed  by  his  will  adeemed  by  their  sale,  and  in- 
vestment by  the  Court,  ib. 

Committees  of  a  lunatic  ought  not  to  exercise  statutory  powers  without  con- 
sent of  the  Lord  Chancellor,  ib. 

Committees  cannot  change  property  without  leave,  1017 

Cannot  take  advantage  of  their  own  fraud,  ib. 

Amount  of  repairs  and  improvements  on  estate  tail  of  a  lunatic  ordered 
to  be  raised  by  a  mortgage,  1018 

Of  an  estate  in  fee  ordered  to  be  paid  out  personalty,  ib. 

Estate  tail  of  lunatic  not  barred  further  than  necessary,  ib. 

Timber  on  lunatic's  estate  cut  tortiously  by  a  stranger  is  personalty,  ib. 

Power  of  Lord  Chancellor  over  properties  of  small  amount  of  lunatics  not 
so  found  by  inquisition,  ib. 

Distinction  between  conversion  of  property  of  lunatics  and  infants,  ib. 

Conversion  of  one  specie^  of  property  of  an  infant  into  another  not  gen- 
erally allowed,  1018,  1019. 

Allowed  in  case  of  necessary  expense,  ib. 

Such  as  repairs,  ib. 

Keeping  up  a  house,  ib. 

Paying  purchase-money  of  estate  devised  to  infant  on  condition  of  his  do- 
ing so,  ib. 

As  to  timber  felled  on  real  estate  of  an  infant,  1019 

Distinction  between  timber  felled  on  estate  tail  of  infant,  and  on  his  es- 
tate in  fee,  ib. 

Personal  estate  of  infant  when  applied  in  payment  of  a  mortgage  Qonsid- 
ered  as  personal  estate,  ib. 

If  Court  forget  to  make  distinction  to  this  effect  order  will  be  reformed,  ib. 

Line  of  descent  in  descendible  freeholds  may  be  altered  by  renewal  of  lease 
for  lives  by  guardian,  1020 

Semble,  distinction  as  to  the  conversion  of  property  of  lunatics  and  in- 
fants does  not  exist  since  the  Wills  Act,  1020 

Timber  felled  on  property  of  an  infant  equitable  tenant  in  fee  held  per- 
sonally, ib. 

Though  subject  to  an  executory  devise  over,  on  his  dying  under  twenty-one 
without  iasue,  ib. 

Timber  felled  by  order  of  Court  during  life  estate  is  realty,  1021 

Until  absolute  owner  elect  to  take  it  as  personalty,  ib. 

Secus,  if  order  be  made  on  the  application  of  remainderman  in  fee  subject 
to  prior  life  interest,  ib. 

Surplus  of  real  estate  ordered  to  be  sold  by  Court  taken  as  personalty, 
1021,  1022,  1023 

Conversion  takes  place  immediately  on  order  for  sale  of  infant's  real  es- 
tate in  an  administration  suit,  ib. 

Secus,  in  case  of  sale  of  settled  estate  with  direction  that  surplus  is  to  be 
resettled,  ib. 

Equity  for  reconversion  arises  by  force  of  Partition  Act,  incorporating  the 
Leases  and  Sales  of  Settled  Estates  Act,  in  the  case  of  persons  dying 
under  disability,  ib. 

In  the  case  of  the  sale  of  the  share  of  an  infant,  ib. 

Or  lunatic,  ib. 

A  married  woman  dying  without  electing  to  treat  the  property  as  con- 
verted, ib. 

Or  to  affect  her  equity  to  a  reconversion,  ib. 
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Heir-at-law  entitled  to  proceeds  of  real  estate  in  its  reconverted  state  as 
money,  when,  1024 

Order  for  sale  in  a  partition  action  of  a  married  woman's  share  with  her 
consent,  operates  as  a  conversion,  when,  ib. 

And  if  under  .£200  payment  will  be  made  to  her  out  of  Court,  how,  ib. 

Money  paid  into  Court  under  Lands  Clauses  Act  remains  impressed  with 
character  of  realty,  ib. 

Until  owner  or  his  real  representative  elects  to  take  it  as  personalty,  ib. 

As  the  heir-at-law  of  an  infant  tenant  in  fee,  ib. 

Or  lunatic,  1025 

Questions  of  conversion  may  arise  under  Local  Acts,  ib. 

Of  advowsons  under  the  Irish  Church  Act,  1869,  ib. 

When  moneys  paid  on  policy  for  insurance  against  fire,  are  considered  per- 
sonalty, and  when  payable  to  owner  of  realty,  1025,  102G 
6.   Conversion  of  real  estate  held  for  partnership  purposes. 

Real  estate  purchased  with  partnership  capital,  for  the  purposes  of  part- 
nership in  trade,  will  be  converted  into  personalty,  229,  230 

So  where  it  has  been  substantially  involved  in  a  business  in  trade,  230, 

231,  2;i2 

Immaterial  how  it  has  been  acquired,  ib. 

By  agreement  property  purchased  for  partnership  in  trade  with  partner- 
ship monies  may  be  separate  property  of  one  of  the  partners,  232 

Does  not  take  place  when  real  estate  is  purchased  by  partners  out  of  their 
partnership  capital,  but  not  for  the  purposes  of  partnership  in  trade, 

232,  233 

Takes  place  when  there  is  an  agreement  that  the  realty  is  to  be  converted, 

233 
Conversion  takes  place  for  the  fiscal  purposes,  ib. 

Share  of  deceased  partners  liable  to  probate  and  legacy  duty,  when,  ib. 
Secus,  if  real  estate  be  conveyed  to  them  in  individual  shares,  ib. 
Takes  place  where  land  is  bought  by  partners  for  purpose  of  resale,  234 
Partners  have  a  lien  for  advances  in  respect  of  the  joint  property,  ib. 
But  not  mere  joint  owners,  ib. 
Reconversion  of  partnership  property  not  realty  takes  place,  when,  234,  235 

COPYHOLDS, 

Surrender  of,  when  supplied  in  equity,  271.  See  Defective  EXECUTION 
OF  A  Power — Surrender  of  Copyholds. 

CO-SURETIES, 

Contributions  between,  120.     See  SURETIES. 

COUNSEL.    See  Barrister. 

CREDITOR. 

Where  debtor  has  agreed  to  convey  estate  to  him  upon  trust  to  pay  debts, 
may  purchase  estate  from  agent  of  debtor,  205.  See  Execution  Cred- 
itor. 

CBEDITORS, 

Purchase  in  the  name  of  a  third  party  by  way  of  advancement,  when  good 
against,  267 

How  far  settlement  made  in  consideration  of  wife's  equity  to  a  settlement 
binding  against,  534,  535.  See  Equity  to  a  Settlement — Volun- 
tary Deeds  and  Contracts. 

CROSS  REMAINDERS, 

When  inserted  in  settlement  carrying  marriage  articles  into  eflfect,  22,  23 
Or  directed  in  wills,  32 
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CURTESY, 

How  far  aflfected  by  the  Married  AVomen's  Property  Act,  188*2.  597,  598 
Money  agreed  or  directed  to  be  laid  out  in  land  subject  to,  whether  hus- 
band entitled  by  to  lands  of  wife  being  her  separate  property,  976.     See 
Conversion — Separate  Use. 

CYPRES, 

Doctrine  of,  as  applicable  to  executory  trusts,  43,  44 

DEBTS, 

Where  purchaser  is  bound  to  see  purchase-money  applied  in  payment  of, 
80.    See  APPLICATION  of  Purchase-Money. 

Personal  estate  primarily  liable  to,  unless  exempted,  739.  See  Exemp- 
tion of  Personal  Estate  from  Debts — Exoneration. 

DEEDS, 

Specific  delivery  up  of  to  legal  owner  decreed,  965.  Sec  CHATTELS — 
Equitable  Mortgage  by  Deposit  of  Title  Deeds. 

DEFECTIVE  EXECUTION  OF  A  POWER, 

Aided  in  equity,  and  surrenders  of  copyholds  to  the  use  of  will  supplied, 

270 
Such  surrenders  of  copyholds  not  now  necessary,  271 
In  whose  favor  defective  execution  aided. 
Aided  in  favour  of  purchasers,  272 
mortgagees,  ib. 
lessees,  ib. 
creditors,  ib. 
charities,  273,  274 

wife  or  legitimate  child,  although  volunteers,  274 
or  provided  for,  ib. 
But  not  in  favor  of  a  husband,  275 
•  natural  child,  ib. 

grandchild,  ib. 
father  or  mother,  ib. 
brother  or  sister,  ib. 
nephew  or  niece,  ib. 
cousin,  ib. 
settlor,  ib. 

others,  being  volunteers,  ib. 
Against  whom  equity  will  aid  defective  execution  of  a  power. 
Defect  will  be  supplied  against  remainderman,  275 
Heir,  or  customary  heir,  ib. 

In  favour  of  a  sister,  against  her  brothers  who  were  provided  for,  ib. 
Whiether  against  heir,  being  a  son  or  grandson,  totally  unprovided  for 

quaere,  275,  276. 
But  it  will  be  supplied  as  against  collateral  heir,  without  any  provision, 

276 
Also  against  heres  factus,  ib. 

Semble,  not  in  favour  of  children  against  children  not  provided  for,  ib. 
As  to  nature  of  defect  which  will  be  aided. 
Equity  relieves  against  defective  execution  where  the  intention  to  execute 

it  appears,  277 
Though  not  in  form  prescribed,  ib. 
As  by  a  covenant,  ib. 
Desire  in  will,  ib. 
Agreement,  ib. 

Even  though  donee  of  power  keeps  possession  of  agreement,  ili. 
Mere  writing,  instead  of  by  instrument  sealed  and  delivered,  ib. 
Promise  by  letter  to  grant  an  estate,  ib. 
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Or  to  give  a  security,  lb. 

Recital  in  a  deed,  ib. 

Answer  to  a  bill  in  Chancery,  ib. 

Not  by  concurrence  in  deed  in  ignorance  of  power,  278 

Nor  by  a  parol  contract  as  again.st  a  remainderman,  ib. 

As  a  parol  contract  to  grant  a  lease,  even  with  acts  of  part  performance,  ib. 

Unless  remainderman  suffers  lessee  to  expend  money  on  improvements,  ib. 

Equity  relieves  against  defective  execution  of  formal  instrument,  ib. 

As  if  deed  or  will  be  executed  in  the  presence  of  a  smaller  number  of  wit- 
nesses than  required  by  the  power,  when,  ib. 

Or  if  sealing  is  omitted,  ib. 

By  will,  of  personal  estate,  when  aided  formerly,  ib. 

Will,  of  real  estate,  ib. 

Will,  if  executed  now  according  to  stat.  1  Vict.  c.  26,  is  a  sufficient  exe- 
cution of  power,  279 

Power  aided,  if  executed  by  will,  instead  of  deed,  279,  280 

Secus,  where  formalities  not  observed  were  for  protection  of  a  married 
woman,  280 

As  where  copyholds  to  be  appointed  by  will  are  surrendered  by  deed,  ib.    • 

Where  Avife  acts  under  undue  influence  of  her  husband,  ib. 

Appointment  not  made  within  time  prescribed,  not  aided,  ib. 

Unless  time  were  a  mere  matter  of  form,  ib. 

Not  aided  unless  distinct  intention  to  execute  jwwer  shown,  281 

Sale  of  an  estate  by  trustee  not  aided,  when  they  sold  estate  without  tim- 
ber, 28-2 

Or  on  sale  of  land  under  power  with  reservation  of  minerals,  ib. 

Alteration  of  law  by  recent  legislation,  282,  283,  284 
What  powers  aided. 

Powers  of  jointuring,  raising  portions,  sale,  revocation  and  new  appoint- 
ment, ib. 

Power  of  leasing  aided  against  remainderman,  284,  285 

Even  in  the  case  of  a  married  woman,  285,  286 

As  against  infant  tenants  in  tail,  286 

Defect  not  aided  if  execution  of  power  lyould  be  a  breach  of  trust,  ib. 

Or  a  fraud  upon  the  power,  ib. 

Power  of  leasing  not  aided  when,  contrary  to  power,  best  rent  not  reserved, 
ib. 

Or  fine  has  been  taken,  ib. 

Or  lease  made  to  commence  in  futuro,  ib. 

Unless  donee  dies  before  estate  falls  into  possession,  ib. 

Rent  must  be  so  low  as  to  afford  evidence  of  fraud,  ib. 

Power  of  leasing  not  aided  if  unusual  covenants  are  introduced,  when,  ib. 

Agreement  to  lease  without  the  consent  of  a  person  whose  consent  is  requi- 
site, not  aided,  ib. 
to  grant  a  lease  before  the  time  authorised,  aided,  when,  287 

Contract  to  lease  in  order  to  bind  remainderman  must  be  valid,  ib. 

And  binding,  ib. 

Remainderman  after  death  of  tenant  for  life  may  render  parol  agreement 
binding,  287 

By  lying  by  and  allowing  expenditure  on  the  part  of  the  lessee,  ib. 

And  by  acts  of  part  performance,  ib. 

Secus,  if  they  had  only  been  allowed  or  done  by  tenant  for  life,  ib. 

Lessee  can  enforce  no  claim  against  estate  of  tenant  for  life,  ib. 

Except  under  covenant  for  quiet  enjoyment  expressed,  ib. 

Interest  of  tenant  for  life  bound  to  perform  contract  to  let  at  less  than  the 
best  rent,  when,  ib. 

Purchaser  under  a  power  of  sale  from  tenant^  for  life,  bound  by  notice  of 
his  agreement  to  grant  lease,  ib. 
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A  defect  in  the  execution  of  power  under  an  Act  of  Parliament,  not  aided,  lb. 

Non-execution  of  a  power  not  aided,  288 

Though  disability  arises  from  accident,  as  sudden  death,  lb. 

gout,  ib. 
Or  mistaken  impression  that  exercise  was  not  necessary,  ib. 
Secus,  if  execution  prevented  by  fraud,  ib. 
Defects  in  the  execution  of  powers  cured  by  statute. 

Remedies  by  Statute  hiw  by  the  original  and  amendment  Acts,  ib. 

Effect  of  Acts,  288,  289 

Courts  of  Probate,  if  will  is  valid,  could  not  see  whether  power  is  properly 

followed,  ib. 
May  do  so  under  Judicature  Act,  lb. 
Effect  of  Wills  Act,  290.    See  Surrender  of  Copyholds. 
Appointment  by  deed  rendered  valid  by  the  Property  and  Trustee^  Relief 

Amendment  Act,  when,  ib. 

DEPOSIT  OF  TITLE  DEEDS, 

Mortgage  by,  774.    See  Equitable  Mortgage  by  Deposit  of  Titlb 
Deeds. 

DIRECTOR  OF  A  COMPANY, 

Cannot  purchase  shares  from  chairman,  when,  181,  182,  183,  184 
Must  account  to  Company  for  any  dealings  with  it,  ib.     See  Trustee. 

DONATIO  MORTIS  CAUSA, 

Doctrine  of,  derived  from  the  civil  law,  1077 

Explanation  of  the  civil  law,  1077,  1078 

Requisites  to,  1078 

Gift  must  be  in  contemplation  of  death,  ib. 

To  take  complete  effect  only  in  case  of  the  donor's  death,  ib. 

Condition  implied,  if  the  donor  is  in  the  extremity  of  sickness,  ib. 

An  immediate  irrevocable  gift  bad  as,  1078,  1079 

Legal  transfer  good,  as  if  there  be  a  condition  express  or  implied  that  it  is 

to  take  effect  only  in  the  event  of  the  donor's  death,  1079 
On  recovery  of  the  donor  the  donee  will  be  a  mere  trustee,  ib. 
Unless  there  be  a  confirmation  of  the  gift  as  absolute  and  irrevocable,  ib. 
There  must  be  a  delivery  to  the  donee  for  his  own  use,  ib. 
Or  upon  trust  for  another  person,  io. 
Or  for  a  particular  purpose,  1080 
Or  coupled  with  a  condition,  ib. 

Or  made  subject  to  a  trust,  ib.  ^ 

Civil  law  the  same,  ib. 

Delivery  to  an  agent,  in  the  character  of  agent  for  the  donor  is  not  suffi- 
cient, 1081 
Delivery  must  be  contemporaneous  with  declaration,  ib. 
Donor  must  part  with  dominion  over  gift,  ib. 
Subject  to  condition  making  void  the  gift  on  his  recovery,  ib. 
Whether  it  be  expressed,  ib. 
Or  implied,  ib. 

Delivery  by  way  of  symbol  is  insufficient,  ib. 
As  delivery  of  receipts  for  South-Sea  Stock,  ib. 
Scrip  certificates  of  railway  stock,  ib. 
Savings  bank  book,  1082 
Note  not  payable  to  bearer,  ib. 

Cheque  if  not  presented  or  negotiated  before  donor's  death,  ib. 
Cheque  and  pass  book,  ib. 
Cheque  on  deposit  note,  ib. 
Bill  on  a  goldsmith  to  wife  "to  buy  mourning,"  held  valid,  ib. 
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DONATIO  MORTIS  CAUSA— cnniinued. 

Delivery  of  the  key  of  a  trunk  held  a  sufScient  delivery  of  it  and  its  eon- 
tents — a  tally  on  government,  ib. 

Cheque  given  by  stranger  in  exchange  for  a  cheque  given  before  donor's 
death  constitutes  valid,  ib. 

Delivery  of  a  bond  good,  although  an  action  may  be  maintained  without 
profert,  ib. 

Though  not  of  a  simple  contract  debt,  ib. 

And  of  bank  notes  and  of  notes  payable  to  bearer,  1082 

Deposit  notes  given  by  a  bank  to  the  donor,  ib. 

Notes  or  bills  payable  to  order  though  not  indorsed  by  donor,  ib. 

Cheque  payable  to  donor  or  order  without  being  endorsed  by  him,  ib. 

Distinction  between  donor's  cheque  and  the  cheqne  of  another  person  for 
value  as  the  subject  matter  of  a,  ib. 

Explained  by  Chifty,  J.,  1084 

Delivery  of  life  policy  constitutes  a  valid,  ib. 

And  of  mortgage  deeds  of  real*  estate.  1084,  1035 

And  of  a  document  which  is  essential  to  the  recover}'  of  a  debt,  1085 

Where  there  is  no  delivery,  there  can  be  no  donatio  mortis  causa  merely  by 
parol,  ib. 

Whether  it  can  be  made  by  writing,  quajre,  1085,  1086 

Semble,  gift  in  writing  without  delivery,  testamentary,  1086 

Evidence  to  establish  should  be  clear,  ib. 

Especially  where  undue  influence  i.s  likely  to  have  been  used,  ib. 

As  between  solicitor  and  client,  ib. 

Priest  and  penitent,  ib. 

No  absolute  rule  that  such  donation  may  not  be  established  by  sole  evi- 
dence of  claimant,  ib. 

Corroborative  testimony  important,  ib. 

Semble,  five  witnesses  required  by  the  Civil  Law,  ib. 

An  issue  maybe  directed  when  the  donatio  mortis  cau.su  is  doubtful,  1087 

How  a  donatio  mortis  causa,  resembles,  how  far  it  diflfers  from,  a  legacy  and 
a  gift  inter  vivos,  ib. 

Stamp  duty  due  on,  ib. 

will  be  defeated  by  recovery  of  the  donor  from  his  illness,  1088 

By  his  resumption  of  the  gift,  ib. 

Cannot  be  revoked  by  will,  as  it  becomes  complete  on  the  death  of  the 
donor,  ib. 

May  be  satisfied  by  a  legacy,  ib. 

May  be  made  the  subject  of  election,  ib. 

Not  abolished  by  the  Wills  Act,  1  Vict.  c.  26,  ib. 

DOWER, 

Secret  acts  of  husband  against,  before  marriage,  485 
Election  between,  and  gifts  conferred  by  the  will  of  the  husband,  420 
Money  directed  to  be  converted  into  land  liable  to,  when,  977 
See  Conversion,  Election — Fraud  upon  Marital  Rights. 

ELECTION,    ^e  Conversion,  1 

1.   The  doctrine  of,  405,  406 

Persons  disappointed  by  election,  entitled  to  compensation,  406 
not  forfeiture,  ib. 

Or  his  estate  on  his  death,  407 

Action  for  compensation  or  damages,  ib. 

Person  electing  to  take  against  an  instrument  must  repay  what  he  has  re- 
ceived under  it,  ib. 

And  has  a  lien  on  the  fund  elected  to  be  taken,  407 

Is  not  applicable  unless  there  be  a  fund  out  of  which  compensation  can  be 
made,  407,  408 
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Doctrine  of,  not  applicable  to  persons  taking  a  derivative  interest  from  per- 
sons bound  to  elect,  408 

Or  between   benefit  conferred  by  a  will  and  an  interest  taken  adversely 
thereto  and  derivatively   from  the  real  owner  not  benefited  thereby,  ib. 

Secus,  if  derivative  interest  vested  before  death  of  testator,  ib. 

Doubtful  whether  it  applies  to  grants  from  the  Crown,  ib. 

Is  applicable  to  deeds  as  well  as  to  wills,  409 

To  what  interests  applicable,  ib. 

Intention  to  raise  a  case  of  election  must  appear  in  the  will  itsell,  400,  410 

Case  of  arises  whether  person  disposes  of  property  of  another  knowingly  or 
by  mistake,  410 

Though  after  will  the  other  person  puts  the  property  into  settlement,  ib. 

Case  of  arises  though  there  Ik?  partial  failure  of  bequest  to  party  put  to,  ib. 

Mere  recital  of  persons  being  entitled  to  property,  not  sufficient  to  raise 
case  of,  ib. 

Cases  ot  sustained  with  moredifficulty  where  a  testator  has  a'partial  interest 
in  property  devised,  411 

Ordinary  construction  that  he  only  intends  to  devise  his  own  interest,  ib. 

Unless  he  uses  words  showing  he  intended  to  devise  entirety,  ib. 

Especially  if  there  are  directions  as  to  repairs   ib. 
V  Or  intention  to  give  a  moiety  correctly  described  as  such  in  another  part 
of  the  will,  ib. 

What  a  sufficient  description  to  show  intention  to  pass  Avife's  property,  ib. 

Or  an  entirety  by  a  partial  owner,  ib. 

On  an  immediate  and  absolute  interest  by  a  reversioner,  412 

Prima  facie  reversioner  understood  to  dispose  only  of  his  own  property,  ib. 

Contrary  intention,  how  shown,  ib. 

Intention  will  not  prevail  against  confirmation  of  settlement  creating  es- 
tates coming  before  reversion,  ib. 

Incumbrancers  prima,  facie  not  put  to  their  election  by  a  devise  of  incum- 
bered estates,  ib.  . 

Unless  intention  appears  to  be  clear  that  property  should  pass  unincum- 
bered, ib. 

Property  of  another  will  not  pass  under  a  general  devise,  41 3 
■     Devise  in  strict  settlement  will  not  extend  general  words,  ib. 

Though  testator's  devisable  interest  be  only  an  estate  p«r  autre  vie,  ib. 

Parol  evidence    not  admissible  to  show  intention  to  comprise  another's 
property  under  a  general  devise,  ib. 

General  bequest  by  joint  tenant  will  not  raise  a  case  of  election  against 
surviving  joint  tenant,  ib. 

Subject  matter  of  bequest  to  do  so  must  be  specifically  and  clearly  referred 
to,  413,  414 

Intention  to  dispose  of  another  person's  land,  how  shown,  413,  414 

When  confined  to  land  in  a  particular  locality,  ib. 

Rule  of,  not  excluded  by  parties  being  expressly  put  to  their  election,  as 
between  benefits  conferred  and  sums  due  to  them  from  testator,  ib. 

May  be  excluded  by  intention,  that  only  one  of  his  gifts  is  conditional  on 
giving  up  what  testator  takes  away  from  him,  ib. 

May  be  raised  by  a  deed  without  there  being  a  clear  intention  on  the  part 
of  the  settlor  to  dispose  of  the  property  of  another,  415 

Party  cannot  claim  under  and  against  a  settlement,  ib. 

Application  of  principle   of  approbation  and  reprobation,   to  voluntar.i 
deeds.  416 

To  contracts  for  value  resting  in  articles,  ib. 

Executed  by  conveyance  or  assignment,  ib. 

Devisee  of  distinct  properties  belonging  to  devisor  not  bound  to  ©leci  U 
to  take  all  or  none,  ib. 

May  take  what  is  beneficial,  rejecting  what  is  onerous,  ib. 
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Unless  acceptance  of  both  is  made  a  condition  by  the  testator,  ib. 

Or  gilt  is  single  and  undivided,  when,  417 

Not  applicable  as  between  two  clauses  in  a  will,  ib. 

Heir  put  to  his  election,  when,  ib. 

Want  of  capacity  to  raise  case  of  election  by  devise  on  account  of  in- 
fancy, ib. 

on  account  of  coverture,  ib. 

Heir  formerly  not  obliged  to  elect  between  legac}^  and  freeholds  taken  by 
him  in  consequence  of  an  inoperative  devise,  ib. 

Unless  legacy  given  upon  express  condition,  ib. 

Heir  formerly  obliged  to  elect  between  after-acquired  estates  descending 
to  him,  and  benefits  given  by  will,  ib. 

Of  heir  of  copyholds  not  surrendered  to  use  of  will,  419 

Heir  of  heritable  land  in  Scotland  compelled  to  elect,  when,  ib. 

Widow  put  to  her  election  between  doner  and  gift,  by  express  words,  420 

Widow  put  to  her  election  by  devise  of  entirety  inconsistent  with  her  en- 
joyment of  dower  by  metes  and  bounds,  ib. 

Not  by  devise  to  her  of  part  of  the  lands  of  which  she  is  dowable,  ib. 

Nor  by  a  devise  of  such  lands  upon  trust  for  sale,  ib. 

Though  part  of  the  proceeds  of  the  sale  are  given  her,  ib. 

Or  rents  are  to  go  as  the  income  arising  from  the  sale,  ib. 

Or  an  annuity  or  rent-charge  is  given  to  her  out  of  the  land,  ib. 

Testator's  dealings  in  his  lifetime  not  taken  into  consideration  in  a  ques- 
tion of,  4:21 

Provisions  inconsistent  with  assertion  of  right  to  dower,  ib. 

Devise  of  entirety  of  lands  to  trustees,  ib. 

Or  showing  that  personal  use  and  occupation  of  entirety  by  devisee  was  in- 
tended, 422 

Power  of  leasing  to  trustees  held  inconsistent  with  dower,  when,  ib. 

Direction  to  cut  down  timber,  423 

Devise  to  trustees  with  powers  of  management  and  leasing  inconsistent 
with  right  to  freebench,  ib. 

No  part  of  property  liable  to  dower  when  intention  is  to  exclude  dower  on 
part,  423 

Though  property  be  devised  in  general  terms,  ib. 

Widow  obliged  to  elect  on  devise  to  her  and  others  in  equal  shares,  when, 
423,  424 

Widow  obliged  to  elect  if  she  has  a  provision  given  to  her  in  lieu  of  dower, 
although  devisee  of  real  estate  die  in  life  of  devisor,  ib. 

Secus,  where  there  is  a  gift  to  the  widow  in   lieu  of  thirds  of  personalty 
and  there  is  a  failure  of  a  bequest  thereof,  ib. 

Provision  in  lieu  of  dower  and  thirds  at  common  law  does  not  extend  to 
distributive  share  cf  personal  estate,  ib. 

Secus,  if  the  Avords  be  added  '"out  of  any  real  or  personal  estate,"  425 

Words  "in  lieu  of  dower  or  thirds  at  common  law,  or  otherwise^''''  extend 
to  freebench  in  copyholds,  ib. 

Dower  of  widows  married  since  1st  of  January,  1834,  not  entitled  to  dower 
of  land  absolutely  disposed  of  by  husband  in  his  life,  ib. 

Or  by  will.  ib. 

Barred  by  declaration  in  deed,  ib. 

By  a  devise  to  the  widow  of  any  land  of  which  she  is  dowable,  ib. 

Or  any  estate  or  interest  therein,  ib. 

Unless  a  contrary  intention  be  declared  by  will,  widow's  right  to  dower 
not  bound  by  bequest  of  personalty,  ib. 

Or  devise  of  land  of  which  she  is  not  dowable,  ib. 

Semble,  widow  may  be  barred  ol  dower  by  a  mere  general  disposition  of 
his  land.  ib. 
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The  result  the  same  as  to  freebench  though  not  surrendered  to  uses  of 
will,  42G 

Or  by  a  general  devise  upon  trust  for  sale  and  to  pay  part  of  proceeds  to 
wile,  ib. 

Or  of  the  income  to  be  invested  in  an  annuity,  ib 

Doctrine  of,  not  applicable  to  oeditors  taking  under  a  devise,  ib. 

Is  applicable  to  appointments  under  a  power,  ib. 

When  express  appointment  is  made  to  a  stranger,  and  a  benefit  conferred 
upon  persons  taking  in  default  of  appointment,  ib. 

Where  appoiniment  under  a  non-exclusive  power  is  made  to  one  of  a  class, 
and  a  benefit  conferred  on  another,  ib. 

Appointees  undev  appointment  not  validly  revoked  by  a  subsequent  in- 
strument, must  elect  between  benefits  conferred  by  such  instrument  re- 
appointing in  favour  of  others,  427 

Objects  of  a  power  must  elect  between  benefits  conferred  upon  them  and 
improper  delegation  of  power,  ib. 

Also  by  persons  taking  a  benefit  under  an  instrument  by  which  there  is  a 
revocation  in  excess  of  power,  ib. 

Does  not  arise  where  testator  does  not  give  property  of  his  own  to  an  object 
of  the  power,  ib. 

Nor  upon  a  non-execution  of  power  on  erroneous  impression,  stated  in  the 
will  that  legatee  will  divide  the  fund  with  another,  ib. 

Nor  will  a  case  of,  arise  between  two  appointments  under  limited  powers, 
4-28 

Or  where  there  is  an  attempt  to  execute  a  power  in  violation  of  the  rules  oi 
law,  428 

As  when  it  is  void  for  remoteness,  ib. 

Appointment  to  objects  of  the  power,  also  legatees,  directing  them  to  settle 
the  property  on  parties  not  objects,  does  not  raise  question  of,  ib. 

Secus,  where  there  is  a  clause  of  forfeiture  of  the  legacy  on  non-compliance 
with  direction,  ib. 

Not  rai-sed  by  merely  precatory  words,  requesting  appointees  to  leave  to 
persons  not  objects  of  power,  ib. 

Case  of,  can  only  be  raised  by  a  direct  appointment  to  a  stranger,  ib. 

Absolute  appointment  to  object  of  power  cannot  be  modified  by  illegal  direc- 
tion, 429. 

Or  raise  a  case  of  election,  ib. 
Compulsory  election  and  privileges  of  persons  compelled  to  elect. 

Persons  compelled  to  elect  by  decree  of  Court,  429 

Allowed  to  ascertain  relative  value  of  properties,  ib. 

Accounts  if  necessary  directed,  ib. 

And  debts  upon  different  funds  apportioned,  ib. 

Formerly  bill  filed  to  take  accounts,  ib. 

Not  always  necessary,  ib. 

As  where  cause  in  existence,  ib. 

Made  under  mistake  not  binding,  ib. 

Effect  of  party  not  electing  within  time  limited,  ib. 

Of  confirmation  by  heir  of  invalid  devise,  430 
Voluntary  election^  what  ivillbe  considered  as  amounting  to. 

Election  is  either  express  or  implied,  430 

By  implication,  what  amounts  to,  ib. 

Inquiry  directed  as  to  whether  it  has  been  made,  ib. 

Receipt  of  rents  and  profits  of  two  properties  between  which  party  must 
elect,  not  considered  as,  ib. 

Acts  must  be  done  with  knowledge  of  rights,  ib. 

And  with  intention  of  electing,  ib. 

As  to  what  lapse  of  time  will  prevent  party  setting  up  plea  of  ignorance  of 
his  rights,  431 
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May  be  inequitable  to  disturb  rights  of  others,  ib. 

Representatives  bound  by,  ib. 

In  some  cases  Avhere  person  bound  to  elect  would  not  hare  been,  ib. 

Unless  they  can  otfer  compensation,  ib. 

Kemainderman  not  bound  by  election  of  party  having  a  prior  interest,  433 

Nor  one  of  a  class  by  the  majority,  ib. 

If  doubtful  may  be  sent  to  a  jury,  ib. 

Forms  of  decree  when  election  found  on  inquiry  to  have  taken  place,  ib. 
Election  in  the  case  of  parties  under  disahilities. 

Practice  as  to  election  by  infant,  ib. 

By  married  woman,  432,  433 

With  regard  to  her  interest  in  real  property,  ib. 

With  regard  to  reversionary  interest  in  personalty.  433,  434 

Jurisdiction  for  Court  to  elect  on  behalf  of  woman  of  unsound  mind,  434 

Rights  of  parties  disappointed  by  heir  electing  to  take  estate  contracted  for 
by  testator,  ib. 

Death  of  person  to  elect  without  electing,  ib. 

Where  his  own  property,  and  property  bequeathed  to  him  being  personalty, 
legatee  or  next  of  kin  elect,  ib. 

Each  of  next  of  kin  has  a  separate  right  of  election,  ib. 

Not  bound  by  the  election  of  the  majority,  ib. 

Nor  by  that  of  the  heir  at  law,  ib. 

Or  administrator,  ib. 

Next  of  kin  electing  must  give  up  benefits  under  will,  ib. 

And  bring  into  account  interest  of  person  through  whom  he  claims,  ib. 

Does  not  take  place  when  the  i)roperty  goes  dilferent  ways,  ib. 

But  party  taking  testator's  property  bound  to  make  up  sufficient  to  satisfy 
disappointed  legatees,  ib. 

Legacy  duty  not  payable  on  personal  estate  given  up  by  one  legatee  to 
another  under  doctrine  of  election,  ib. 

Secus,  where  testator  bequeaths  personal  property  of  another,  when,  ib. 

By  whom  succession  duty  would  be  payable  in  these  cases,  ib. 
2.  Election  to  take  land  or  money  in  its  actual  stale. 

May  be  made  by  the  absolute  owner,  1004 

Who  would  thereby  put  an  end  to  trusts  for  sale,  ib. 

Without  such  election  trustees  may  exercise  power,  when,  ib. 

Infant  cannot  elect,  ib. 

But  the  Court  can  for  his  benefit,  ib. 

Lunatic  cannot  elect,  1005 

Nor  a  feme  covert  by  contract  or  ordinary  deed,  ib. 

Except  as  her  separate  property,  ib. 

But  by  deed  executed  according  to  stat.  3  &  4  Will,  4,  c.  74,  she  may  elect 
to  take  or  dispose  of  money  to  be  laid  out  in  land,  ib. 

Or  real  estate  to  be  converted  into  money,  ib. 

Even  though  her  interest  be  reversionarj^  1006 

Husband  may  concur,  although  he  has  executed  a  deed  in  favour  of  his  cred- 
itors, ib. 

Or  has  obtained  his  discharge  as  a  bankrupt,  ib. 

Married  woman  may  elect  to  take  out  of  Court  upon  her  separate  examina- 
tion a  fund  impressed  with  the  character  of  realty,  ib. 

May  by  sale  under  Lands  Clauses  Act  convert  her  reversionary  interest  in 
real  property  into  personalty,  ib. 

Right  of  jointress  after  sale  of  land  on  which  jointure  is  secured,  to  insist 
on  reconversion,  ib. 

Person  entitled  to  property  held  subject  to  a  charge  on  trust  for  sale,  may 
elect  to  take  it  as  realty,  ib. 
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And  heir  of  party  electing  npon  sale  after  his  death,  will  be  entitled  to  res- 
idue after  payment  of  charge,  ib. 

Power  to  reconvert  may  be  delegated  by  the  settlor  to  trustees,  ib. 

Or  others,  ib. 

But  they  cannot  exercise  power  after  property  has  become  vested  in  parties 
absolutely  thereto,  ib. 

Where  money  to  arise  from  land  is  to  be  divided  amongst  several,  none  of 
them  can  elect  to  take  his  share  of  land,  1006 

Secus,  where  money  is  to  be  laid  out  in  land  for  tenants  in  common,  1007 

Person  contingently  entitled  to  proceeds  of  real  estate  may,  pending  con- 
tingency, elect  to  take  estate  as  realty,  ib. 

Election  will  become  operative  upon  the  contingency  happening,  ib. 

Either  before  or  upon  his  death,  ib. 

How  fur  remainderman  may  elect,  ib. 

As  to  election  of  tenant  in  tail  of  money  to  be  laid  out  in  land,  ib. 

"Where  there  are  remainders  over,  1008 

Not  essential  that  election  should  be  made  in  a  suit,  ib. 

Where  lands  entailed  are  taken  under  Lands  Clauses  Act,  tenant  in   tail 
may  obtain  payment  of  the  money,  1009 

But  he  must  execute  and  produce  to  the  Registrar  a  proper  disentailing 
deed,  ib. 

Election  may  be  made  by  express  declaration,  ib. 

It  may  be  slight,  1009 

If  unequivocal,  ib. 

Express  declaration  to  elect  may  be  made  by  parol,  ib. 

By  will,  1009,  1010 

Even  of  a  married  woman  with  regard  to  her  separate  property,  1010 

Presumption  of,  arises  from  slight  circumstances.  1010 

Keeping  land  unsold  for  some  length  of  time.  ib. 
'       Even  when  legacies  payable  out  of  proceeds  are  unpaid,  if  assent  of  lega- 
tees to  election  be  expressed,  ib. 

Or  can  be  inferred  from  their  conduct,  ib. 

A  fortiori  where  charge  has  been  paid  off,  ib. 

Presumption  will-  not  arise  from  possession  for  a  short  time  only,  ib. 

Especially  if  several  are  interested  in  common,  ib. 

But  presumption  is  sufficient  where  party  entering  into  possession  takes 
deeds  into  his  custody,  ib. 

But  acts  having  reference  to  land  in  possession  are  not  indicative  of  inten- 
tion to  convert  those  in  remainder,  1011 

By  declaration  of  trust  in  deed,  1011,  1012 

By  reservation  of  rent  in  a  lease,  1012 

By  a  new  letting  to  a  tenant  from  year  to  year,  ib. 

By  many  circumstances  taken  together,  ib. 

By  receipt  of  money  to  be  laid  out  in  land,  ib. 

But  not  by  receipt  of  income,  1013 

Donatio  mortis  causa  may  be  the  subject  of,  1088 

ENTIRETIES.    See  Tenants  by  Entireties. 

EQUITABLE  MORTGAGE, 

Created  by  mere  deposit  of  title  deeds,  notwithstanding  the  Statute  of 

Frauds,  774 
And  gives  an  interest  in  the  land,  ib. 
How  far  recognised  at  lavv  before  the  Judicature  Act,  775 
Nearly  all  property  can  be  made  subject  of,  775 
Created  by  deposit  of  a  copy  of  court  rolls,  ib. 
Of  an  agreement  for  a  lease,  ib. 
Though  afterwards  granted  on  different  terms,  ib. 
Of  a  policy  of  assurance,  ib. 
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Of  a  registered  mortgage  of  a  ship,  ib. 

Of  certiliates  of  shares  in  a  public  company  under  Joint  Stock  Companies 
Act,  ib. 

Depositee  of  certificates  of  shares  -with  transfers,  having  name  of  trans- 
feree in  blank  has  implied  power  to  fill  up  blanks,  ib. 

And  obtain  registration,  ib. 

Semble,  if  no  time  be  fixed  for  repayment,  or  object  of  transfer,  depositee 
cannot  sell  or  submortgage  shares,  ib. 

Or  fill  in  the  name  of  the  purchaser  or  subpurchaser,  ib. 

Notice  to  Company  necessary  to  take  case  out  of  order  and  disposition 
clause  of  Bankruptcy  Act,  1869,  776 
and  of  the  Bankruptcy  Act,  1883,  ib. 

Deposit  of  land  order  of  the  New  Zealand  Company,  good  without  notice, 
ib. 

By  public  companies  under  Joint  Stock  Companies  Act  valid,  ib. 

Except  to  their  own  oflBcers,  ib. 

Authorities  disapproved  of  by  Sir  G.  Jcssel,  M.  K.,  ib. 

Inclination  on  the  part  of  the  Court  to  confine  principal  within  narrowest 
limits,  ib.  «• 

Does  not  apply  to  persons  claiming  under  or  through  a  director  or  officers, 
777- 

or  tv>  partners  who  were  not  all  directors,  ib. 

or  when  directors  mortgagees  of  property  of  the  Company  have  given  pro- 
per directions  to  secretary  to  register,  ib. 

Deposit  may  be  made  by  Company  to  their  banker,  ib. 

Kegistration  not  essential  to  a  loan  to  ordinary  shareholders  on  debentures, 
ib. 

Views  of  31alins,  V.-C,  opposed  to  those  of  Jcfiscl,  M,  R.,  ib. 

Directors  of  a  benefit  building  society,  cannot  by  deposit  with  lenders  of 
title  deeds  mortgaged  to  them,  give  a  special  charge  on  specific  proper- 
ties, 778 

Depositees  on  giving  up  securities,  entitled  to  payment  out  of  assets  of 
society,  ib. 

And  in  priority  to  claims  of  shareholder,  ib. 

By  deposit  of  title  deeds  of  lands  in  Scotland,  ib. 

Of  a  minute  of  a  lease  and  pledge  of  chattels  in  Scotland,  ib. 

Of  a  house  in  Shanghai,  ib. 

Valid  where  the  lex  loci  rie  sitaj  does  not  forbid,  ib. 

By  deposit  of  receipt  for  purchase  money,  when,  ib. 

Semble,  not  by  deposit  of  attested  copy  of  a  deed,  ib. 

By  deposit  of  land  certificate  under  the  Land  Registry  Act,  779 

Under  the  Land  Transfer  Act,  ib. 

Prior  to  Riissel  v.  Eussel,  a  mere  deposit  gave  no  interest  in  land  except 
collaterally,  ib. 

Effect  of  deposit  as  a  contract,  779 

Effect  of  deposit  is  to  give  lien  on  land,  ib. 

Not  on  the  deeds,  ib. 

Equitable  mortgagee  may  be  ordered  to  lodge  deeds  in  court,  780 

But  mortgagee  entitled  to  retain  memorandum  of  deposit,  ib. 

Deposit  of  deeds  on  condition,  ib. 

Party  obtaining  fraudulently  cannot  create  as  against  the  real  owner,  ib. 

Who  may  recover  them  back,  ib. 

Statute  of  Limitations  will  not  run  uutil  refusal  of  deeds  on  demand,  ib. 
How  equitable  mortgage  may  be  created. 

By  express  evidence  of  intention  to  create  mortgage,  ib. 

By  parol,  ib. 

By  writing,  ib. 

Partly  by  parol  and  partly  by  writing,  ib. 
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Presumption  of  intention  to  make  arises,  when,  lb. 

Mere  possession  of  deeds  not  sufficient,  ib. 

A  fortiori  if  inference  be  raised  that  a  deposit  was  not  intended,  781 

Mere  possession  by  mortgagee  of  freeholds,  of  deeds  relating  to  leaseholds 
will  not  give  lien  on  leaseholds,  ib. 

What  evidence  sufficient  at  hearing  to  support  deposit,  ib. 

If  not  then  sufficient,  inquiry  not  directed,  ib. 

Presumption  of  intention  to  create  not  raised  against  written  document, 
ib. 

Parol  evidence  not  admissible  t(J contradict  memorandum  on  deposit,  when, 

'    ib. 

Is  admissible  to  extend  lien  created  thereby,  ib. 

Memorandum  on  deposit  requires  ad  valorem  stamp,  when,  ib. 

But  parol  evidence  may  be  given  to  establish  equitable  mortgage  when  un- 
stamped memorandum  is  not  admissible,  ib. 

Memorandum  to  secure  annuity  formerly  acquired  enrolment,  781,  782 

Kegistration  in  Common  Pleas  requisite  as  against  purchasers,  782 

Mortgagees,  ib. 

CJreditors,  ib. 

Deposit  of  deeds  to  prepare  legal  mortgage  raises  presumption  of  intention 
to  create,  ib. 

Or  adirecti(m  to  hold  them  till  settlement  of  an  account,  ib. 

Or  the  execution  of  a  mortgage,  ib. 

Not  created  when  deeds  remain  in  the  hands  of  the  debtor,  ib. 

Thougli  accompanied  by  a  memorandum,  ib. 

Especially  if  not  communicated  to  creditor,  ib. 

Debtor  may  hold  deeds  as  servant  of  the  creditor,  ib. 

A  deposit  with  third  person  when  good,  ib. 

Not  when  with  wife  of  depositor,  ib. 

By  a  written  memorandum  when  deeds  are  in  the  hands  of  a  third  person, 
ib. 

Written  agreement  to  deposit  a  lease  when  granted  creates,  783. 

Not  a  parol  agreement,  ib. 

Or  a  verbal  order  to  the  intended  lessor,  ib. 

Written  memorandum  of  mere  intention  to  make  a  deposit  not  commnni- 
cated  to  creditor  will  not  create,  783 

But  trust  for  payment  of  debt  may  be  created,  ib. 

May  be  created  by  a  deposit  of  part  of  the  title-deeds,  when,  ib. 

Each  depositee  will  have  a  valid  deposit,  ib. 

Unless  intention  of  parties  appears  to  have  been  otherwise,  ib. 

Not  necessary  that  the  deeds  should  show  a  good  title  in  the  depositor,  ib. 

As  when  he  does  not  deposit  conveyance  to  himself,  ib. 

Deposit  of  a  lease  held  to  amount  to  an  equitable  mortgage  of  fee,  when,  ib. 

Ellect  of  a  deposit  of  deeds  relating  to  part  of  the  estate,  ib. 

Mortgage  of  lands  in  Middlesex  by  mere  deposit  does  not  require  registra- 
tion, 783,  784 

Not  rendered  void  by  subsequent  deed  not  duly  registered,  784 

Person  taking  under  a  subsequently  registered  conveyance  not  entitled  to 
priority  over  unregistered  equitable  mortgagee,  ib. 

Nor  is  a  purchaser  from  such  person,  ib. 

Deposit,  if  accompanied  by  a  memorandum,  requires  registration  in  order 
to  retain  priority,  ib. 
What  property  or  interest  is  included  in  a  mortgage  hy  deposit. 

Whole  property  comprised  in  deeds  prima  facie,  ib. 

Mepiorandum  may  show  extent  of  security,  784 

What  estates  are  included,  ib. 

Fixtures,  ib. 
,  Furniture,  ib. 
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Or  limit  it  to  a  portion  of  the  property,  ib. 

Equitable  mortgage  limited  to  property  comprised  in  deeds,  ib. 

Though  memorandum  extend  to  others  not  deposited,  ib. 

Or  it  be  falsely  stated  that  deeds  relate  to  other  property,  ib. 

Creditor  will  have  a  lien  on  all  the  deeds  of  a  debtor  abstractiDg  dei)osited 

deeds,  785 
Trust  estate  not  affected  by  deposit  made  by  trustee,  ib. 
But  only  his  own  interest,  ib. 

A  fortiori  it  the  trusts  appear  upon  the  deeds  deposited,  ib. 
After-acquired  interest  of  depositor  comprehended  by  deposit,  ib. 
Share  taken  by  subsequent  partition,  ib. 

Benefit  arising  from  the  payment  of  an  incumbrance  by  the  depositor,  ib. 
Existing  fixtures,  ib. 
Subsequently  added,  when,  ib. 

Immaterial  though  deposit  be  accompanied  by  a  memorandum,  ib. 
Or  it  there  be  a  memorandum  though  no  fixtures  are  mentioned,  78G 
Or  some  only,  ib. 
llesult  the  same  whether  deposit  be  made  by  owner  of  the  fee  owning  the 

fixtures,  ib. 
Or  by  lessee  owner  of  fixtures,  ib. 

And  although  as  between  landlord  and  tenant  they  are  removable,  ib. 
Law  alIo\Ying  removal  of  fixtures  between  landlord  and  tenant,  not  appli- 
cable to  mortgagor  and  mortgagee,  786. 
Produce  of  fixtures  on  expiration  of  lease  of  deposit,  ib. 
Goodwill,  ib. 

And  licence  of  public  house,  ib. 
On  bankruptcy  of  depositor,  "fixtures  comprised  in  equitable  mortgage,  not 

in  his  order  and  disposition,  ib. 
Registiation  of,  under  the  Bills  of  Sale  Act,  not  required  to  maintain 

priority  over  (subsequent  mortgagee's  act  by  assignment  of   fixtures 

registered  under  Act,  ib. 
Trade  fixtures  mortgaged  with  leasehold  by  deposit  without  registration 

on  bankruptcy  of  the  depositor  in  his  order  and  disposition,  787 
Unless  depositee  has  taken  possession  of  them,  ib. 
liegistration  under  act  held  requisite  on  actual  assignment  of  leaseholds 

with  trade  fixtures,  788 
,      Law  not  altered  by  the  Bills  of  Sale  Act,  1878.  ib. 

Deposit  of  agreement  fur  lease  by  a  person  having  a  lien  affects  lien  of 

depositor,  ib. 
Right  of  wife  by  survivorship  to  equitable  mortgage  by  deposit  not  affected 

by  her  husband's  transfer,  when,  ib. 
Interest  of  remainderman  not  affected  by  deposit  of  partial  owner,  ib. 
Deposit  may  be  made  by  an  executor  without  co-executor  joining,  ib. 
Tenant  in  common  joining  may  bind  his  share,  ib. 
Secus,  if  he  does  not  intend  to  do  so,  ib. 
For  what  debts  an  equitable  mortgage  may  be  a  security. 

Ordinarily  for  sum  advanced  at  the  time  of  the  deposit  only,  ib. 
When  for  antecedent  advances,  ib. 

for  subsequent  advances,  789 
Deposit  for  illegal  purpose  converted  by  parol  into  a  legal  purpose,  ib. 
Deed  deposited  until  a  certain  event  happens,  ib. 
Deposit  to  secure  simple  contract  debt  bears  interest,  ib. 
Contract  for  payment  of  fixed  interest  down  to  a  certain  day,  790 
No  further  interest  allowed  by  implication,  ib. 
But  by  way  of  damages  until  payment,  ib. 
Provision  for  payment  of  interest  on  non-payment  of  principal  must  be 

complied  with,  ib. 
Assignment  of  mortgage  may  be  made  bv  delivery  of  deeds,  ib. 
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And  without  the  memorandum,  should  there  be  one,  ib. 

Assignee  ot  mortgagee,  without  privity  of  the  mortgagor,  takes  subject  to 

account  between  the  mortgagor  and  mortgagee,  ib. 
Cannot  add  to  what  is  due,  ib. 
Or  turn  interest  into  principal,  ib. 
7'o  whom  an  equitable  mortgage  may  he  extended,  ib. 
To  future  members  of  a  firm,  when,  790,  791 
Parol  evidence  not  admissible  to  show  that  depositor  holds  deeds  to  secure 

debt  also  of  another,  791 
New  owners  of  property  may  acquiesce  in  deposit  of  former  owners,  ib. 
General  lien  of  bankers  on  securities  deposited  with  them,  ib. 
Of  stockbrokers,  ib. 

Deposit  will  not  prevent  general  lieu  attaching,  792 
As  against  whom  deposit  of  title  deeds  is  good. 
As  against  the  Crown,  when,  ib. 

creditors  of  a  bankrupt,  ib. 

a  subsequent  judgment  debtor,  ib, 

prior  voluntary  settlement  under  27  Eliz.  c.  4,  ib. 

as  a  creditor  against  voluntary  settlement  under  13   Eliz. 

c.  5,  ib. 
to  secure  voluntary  bond  debt,  valid  as  against  subsequent 

bankruptcy,  when,  ib. 
husband  of  depositee  transferring  mortgage,  793 
Not  valid  in  Ireland  as  against  creditors  of  a  banker  unless  registered,  ib. 
Depositee  liable  to  all  equities  affecting  the  depositor,  ib. 
Title  deeds  deposited  in  breach  of  trust,  ib. 
Kail  way  certificates,  793,  794 
Trustee  of  bankrupt  not  allowed  to  disclaim  lease  to  the  prejudice  of  his 

depositee,  794 
But  on  assignment  of  the  lease  to  the  mortgagee  the  trustee  must  be  in- 
demnified, ib. 
Priorities  as  between  equitabte  mortgagees  and  otheis,  ib. 

Legal  mortgagee  without  notice  of  prior  equitable  mortgage  has  priority, 

ib. 
Secus,  if  with  notice,  794 
Exception  in  case  of  notice  of  deeds  being  in  the  hands  of  the  solicitor  of 

the  mortgagor,  ib. 
Legal  mortgagee  not  postponed  to  prior  equitable  mortgagee  merely  from 

his  not  haying  got  title  deeds,  ib. 
Except  when  fraud  or  gross  and  Avilful  negligence  can  be  imputed  to  him, 

ib. 
Not  the  policy  of  Irish  registraation  law  to  impose  duty  of  enquiry  for 

previous  unregistered  interests,  795 
Either  on  mortgagee  or  purchaser,  ib. 

But  they  cannot  allege  them  to  be  void  because  unregistered,  ib. 
Legal  mortgagee  enabling  mortgagor  to  commit  a  fraud  by  giving  him  up 

deeds  postponed  to  subsequent  equitable  mortgagee,  ib. 
If  equitable  mortgagee  had  no  notice  of  legal  mortgage,  ib. 
Legal  mortgagee  liable  for  fraud  of  his  agent,  ib. 

Third  mortgagee  ascertaining  that  title  deeds  are  in  posses.sion  of  the 
second   mortgagee,  apparently  as  fijst,   entitled  to  prierity  over  first 
mortgagee,  ib. 
Depositee  entitled  to  priority  over  lien  of  vendor,  when,  79G 
Equitable  mortgagees  rank  according  to  date,  when,  ib. 
Though  part  of  the  deeds  have  been  deposited  with  one,  and  part  with 

another,  ib. 
Prior  equitable  mortgagee  neglecting  to  get  or  giving  up  title  deeds,  when, 
postponed,  ib. 
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Equitable  mortgagee  by  getting  legal  estate,  may  obtain  priority,  -when,  ib. 

Secus.  by  getting  in  a  legal  mortgage  of  which  all  had  notice,  797 

By  registering  memorandum  of  deposit  in  Middlesex,  797 

In  Ireland  equitable  depositee  -without  memorandum  note  not  postponed 
to  subsequent  registered  conveyance,  when,  ib. 

Prior  equitable  mortgage  by  deposit  with  memorandum  in  register  county 
neglecting  to  register,  postponed  to  subsequent  equitable  mortgage, 
when,  ib. 

A  fortiori  if  he  left  a  great  many  deeds  in  the  hands  of  the  mortgagor,  ib. 

Effect  of  deposit  under  the  Yorkshire  Registries  Act,  1884,  ib. 
Privileges  and  remedies  of  equitable  mortgagee. 

Depositee  not  compelled  to  take  legal  assignment  of  lease,  ib. 

Though  he  may  have  entered  on  the  premises,  and  paid  rent,  ib. 

But  he  would  be  liable  for  his  occupancy  as  a  tenant-,  ib. 

Proviso  making  void  a  lease  on  assignment,  does  not  apply  to  a  deposit,  ib. 

Order  for  saleof  premises  included  in  deposit  when  made  in  bankruptcy, ib. 

No  merger  in  Ireland  of  mortgage  by  deposit  with  statutory  mortgage,  ib. 

Realization  of  mortgage  securities  in  bankruptcy  under  new  orders  substi- 
tuted for  Lord  Loughborough^ s  order,  ib. 

On  bankruptcy  «f  depositor  mortgagee  may  seek  relief  in  bankruptcy,  ib. 
or  in  Chancery,  ib. 

Entitled  in  bankruptcy  to  a  sale,  799. 

Conduct  of  the  sale  to  whom  given,  ib.   . 

Refusal  to  be  made  when  deposit  of  deeds  was  for  improper  purpose,  ib. 

As  to  secure  future  costs  of  a  solicitor,  ib. 

Especial  1}' if  made  shortly  before  bankruptcy,  ib. 

When  advanced  to  trustee  to  commit  a  breach  of  trust,  ib. 

By  way  of  a  fraudulent  preference,  ib. 

Order  lor  sale  refused  on  stale  demand,  ib. 

Inquiry  when  directed,  800 

From  Avhat  time  in  bankruptcy  equitable  mortgage  entitled  to  rents,  ib. 

To  grewing  crops,  ib. 

Whether  Court  of  Bankruptcy  can  make  order  for  foreclosure,  ib. 

Depositee  may  take  proceedings  in  Chancery  for  foreclosure,  ib. 

And  at  discretion  of  Court  he  may  by  statute  law  obtain  an  order  for 
sale,  ib. 

Independent  of  statute  law  only  entitled  to  foreclosure,  ib. 

And  not  to  a  decree  for  sale  (according  to  Pryce  v.  Bury,  16  L.  R.  Eq.  153 
n.)  801 

Whether  there  be  a  memorandum,  ib. 

Or  not,  ib. 

Foreclosure  remedy  of  equitable  mortgagee  by  deposit  of  mining  lease,  ib. 

As  to  form  of  decree,  ib. 

On  deposit  accompanied  by  agreement  to  execute  a  legal  mortgage  de- 
positee entitled  to  sale,  801 

Or  foreclosure,  ib. 

Prji/ce  V.  Bury  doubted,  ib. 

Sale  proper  remedy  where  security  is  scanty,  ib. 

Or  where  mortgagee  in  action  after  mortgagor's  death  alleges  a  deficiency 
in  personal  estate,  ib. 

Sale  instead  of  foreclosure  allowed  by  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881,  ib. 

Remedy  of  pledgee  of  personal  chattels  is  by  sale,  802 

Foreclosure  or  sale  not  decreed  against  trustee  of  a  charity  making  a  de- 
posit, ib. 

Foreclosure,  when  directed  against  an  infant,  ib. 

When  day  given  to  show  cause  against  decree,  ib. 
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Decree  of  sale  against  an  infant,  when  immediate,  ib. 

Vesting  order,  when  made  by  the  Court,  ib. 

Receiver  may  be  obtained  by  equitable  mortgagee,  when,  803 

Injunction  against  equitable  mortgagor  dealing  with  legal  estate,  ib. 

Proof  of  equitable  mortgagee  in  an  administration  suit,  ib. 

Under  the  Judicature  Act,  1875,  s.  10,  ib. 

Previous  to  the  Act,  ib. 

Equitable  mortgagee  of  land  in  Ireland,  when  lessee  has  been  evicted, 
may  file  bill  fur  redemption,  when,  ib. 

Proceedings  by  equitable  mortgagee  of  policy  of  assurance,  on  death  of  as- 
sured, ib. 

Semble,  cannot  in  the  absence  of  legal  personal  representative  obtain  pay- 
ment from  the  office,  ib. 

Or  from  the  Court,  804 

When  legal  title  to  the  money  and  interest  will  commence  to  run,  ib. 

Loss  of  deeds  or  memorandum  of  deposit  do  not  deprive  mortgagee  of  his 
remedies,  ib. 

Secus,  if  parted  with,  ib. 

Error  in  instrument  accompanying  deposit  rectified,  when,  ib. 

Jurishiction  of  bankruptcy  to  order  a  sale  taken  away  by  .suspension  of 
proceedings  under  the  Bankruptcy  Act,  1861,  s.  110,  ib. 

"What  proceedings  may  be  taken  by  equitable  mortgagee  against  the  trus- 
tee in  bankruptcy  of  the  mortgagor,  ib. 

Trustee  in  bankruptcy  ought  not  to  object  to  proceedings  in  bankruptcy, 
805 

In  case  of  composition  Courtof  Bankruptcy  cannot  make  an  order  of  sale,  ib. 

EQUITABLE  WASTE,  859,  862,  864.     See  Waste— Legal  Mortgages— ;S^ee 
Vol.  2. 

EQUITY  TO  A  SETTLEMENT, 

Of  wife,  out  of  her  own  property,  507 

Juristiction  first  assumed,  where  the  assistance  of  the  Court  was  sought  to 

o])tain  the  property,  508 
Wife  may  now  assert  her  equity  as  plaintiff,  ib. 
Or  by  petition  in  existing  suit,  508 

Trustee  justified  in  refusing  to  pay  wife's  fund  to  husband,  ib. 
When  justified  in  paying  fund  of  wife  into  court,  ib. 
Entitled  to  his  costs  as  between  solicitor  and  client,  ib. 
Unless  his  conduct  be  vexatious,  ib. 

As  where  the  husband  has  made  a  sufficient  settlement,  ib. 
Trustee  may  join  in  a  settlement  of  the  wife's  funds,  ib. 
Enforced  by  the  Court  of  Bankruptcy,  509 
Not  enforced  in  case  of  property  settled  to  separate  use  of  a  married  woman, 

ib. 
Necessity  for  married  woman  to  assert  diminished  by  the  Married  Women's 

Property  Acts,  ib. 

1.  Out  of  what  property  unaffected  hy  the  Blarricd  Women's  Property  Acts  the  wife 

can  claim  her  equity  to  a  settlement. 
Wife  entitled  to  settlement  out  of  equitable  property,  510 
Out  of  a  legacy  though  charged  on  land,  ib. 
Out  of  equitable  estate  in  fee  of  the  wife,  ib. 
But  possible  estate  by  curtesy  of  husband  not  interfered  with,  ib. 
Out  of  legal  property,  the  subject  of  a  suit  in  equity,  according  to  Sturgia 

V.  Champneys,  ib. 
But  semble,  not  where  bill  is  filed  by  the  wife  in  such  a  case,  ib. 
Doubtful  whether  wife  is  entitled  to  a  settlement  out  of  a  legal  chose  in 

action,  511 
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Not  entitled  to  out  of  money  to  be  laid  out  in  land  of  which  she  is  equitable 

tenant  in  tail,  lb. 
Nor  out  of  land  of  which  she  is  legal  tenant  in  tail,  ib. 
Or  tenant  in  fee,  ib. 
Entitled  to.  out  of  sum  of  money  arising  from  rent  of  real  estate  paid  into 

Court,  ib. 
Out  of  a  trust  term  in  land,  511,  512,  513 

Out  of  estate  tail  in  possession,  during  terms  to  secure  jointure,  513 
Mortgagee  in  possession  of  wife's  free  hold  not  allowed,  as  against  assignees 

of  Imsband,  payments  to  wife,  ib. 
Wife  not  entitled  to  out  of  legal  interest  in  leaseholds  as  against  mortgagee 

of  husband  seeking  foreclosure  or  sale,  ib. 
Entitled  to  redeem,  when,  ib. 
Out  of  a  life-interest  or  income  of  equitable  property,  on  ^husband  becoming 

bankrupt  or  insolvent,  ib. 
Or  upon  husband  deserting  his  wife,  514 

But  not  when  she  is  living  with  and  is  maintained  by  him,  ib. 
Not  entitled  to  out  of  equitable  life  interest  as  against  assignee,  for  valu- 
able consideration,  of  the  husband.^  ib. 
Assignment  of  a  life-interest  of  a  married  woman  in  a  fund  not  supported 

beyond  the  joint  lives  of  herself  and  her  husband,  514,  515  • 

Unless  it  were  settled  to  her  separate  use,  ib. 
Or  came  within  Malins'  Act,  ib. 

Husband's  mortgage  of  wife's  inheritance  prevails  for  his  life  interest,  515 
Assignment  of  income  by  husband  maintaining  his  wife  valid  as  against,  ib. 
Though  interest  at  the  time  of  the  assignment  was  reversionary,  515 
Wife  may  claim  out  of  property  she  was  entitled  to,  before  as  well  as  after 

marriage,  ib. 
Ceurt  cannot  order  a  settlement  out  of  reversionary  personal  property,  ib. 
Right  to,  can  only  be  decided  when  reversion  falls  into  possession,  ib. 
But  see  now  20  &  21  Vict.  c.  57,  ib^ 
Wife  cannot  as  legatee  claim  out  of  testator's  estate  to  which  her  husband 

as  defaulting  executor,  is  indebted,  ib. 
Is  entitled  to,  out  of  share  of  fund  in  court,  though  fund  not  distributable 

until  further  consideration,  516 
And  though  her  share  has  not  been  ascertained,  ib. 
2.  Rights  of  children  to  an  interest  under  the  setUement. 
Settlement  always  extends  to  children,  ib. 
Though  she  has  none  at  the  time,/ib. 
Reference  as  to  children,  ib. 
Children  of  a  former  marriage  provided  for,-  ib. 
But  the  equity  is  personal  to  the  wife,  ib. 
Children  cannot  insist  upon  a  settlement  after  the  death  of  wife,  unless  she 

has  asserted  her  right  to  one,  ib. 
And  wife  may,  at  any  time,  before  her  settlement  is  completed,  defeat 

their  interest  by  waiving  her  right,  517 
After  a  contract  or  decree  for  a  settlement,  the  rights  of  the  children  not 

defeated  by  her  death,  without  waiver,  ib. 
Although  the  children  are  not  mentioned  in  the  decree,  ib. 
'      Omission,  if  for  a  long  time  acquiesced  in,  not  supplied,  ib. 

If  husband  bound  children  after  death  of  wife  may  insist  on  settlement,  ib. 

Although  she  was  not  bound,  517,  518 

The  rights  of  the  children  do  not  attach  upon  filing  of  a  bill  for  a  settlement 

merely,  518 
Wife  may  at  any  time  waive  her  right  before  it  is  actually  made,  ib. 
But  when  she  has  insisted  upon,  against  her  husband's  assignees,  she  can- 
not waive  it  in  his  favour,  ib. 
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So  as  to  defeat  rights  of  children,  ib. 
May  do  so  in  favour  of  assignees,  ib. 

Right  of  children  defeated  by  divorce  of  mother,  when,  ib. 
3.  As  to  amount  of  the  icife^s  property  to  he  settled. 

Where  husband  solvent  amount  to  be  settled  generally  agreed  upon,  ib. 
If  husband  when  solvent  declines  to  make  a  settlement  allowed  to  receive 

income  of  wife's  property,  ib. 
Unless  he  has  been  guilty  of  misconduct,  ib. 
Where  husband  was  bankrupt  or  insolvent  according  to  old  rule,  one-half 

settled,  518,  519 
Rule  relaxed  according  to  the  discrelion  of  the  Court,  519 
The  whole  fund  settled  under  special  circumstances,  520 
As  against  whom,  ib. 
As  where  husband  is  bankrupt  or  insolvent,  having  received  a  considerable 

fortune  from  his  wife,  ib. 
Where  no  settlement  has  been  made,  520 
Especially  if  fund  be  a  bare  provision,  ib. 
Or  there  has  been  bad  conduct  on  the  part  of  the  husband,  ib. 
As  desertion,  ib. 
Or  cruelty,  ib. 

A  fortiori  where  any  allowance  to  the  husband  would  be  absorbed  in  costs,  ib. 
Less  settled  where  assignee  by  long  negotiations  had  incurred  expenses,  ib. 
As  against  husband  and  his  general  assignee,  same  amount  settled,  ib. 
Wife,  on  obtaining  decree  for  judicial  separation  on  the  ground  of  cruelty, 

entitled  to  her  choses  in  action  absolutely,  521 
>  to  the  mode  of  settlement. 
By  the  Court  in  the  case  of  a  personal  fund,  ib. 
Where  the  whole  fund  settled  with  the  assent  of  the  husband,  522 
In  default  of  children,  husband,  as  ageneral  rule  takes  absolutely,  521,  522 
Rule  not  departed  from  when  husband  has  assigned  his  interest,  522 
Or  has  become  bankrupt  or  insolvent,  ib. 
Or  where  wife's  relations  are  poor,  ib. 

Form  of  settlement,  of  wife's  real  property  mortgaged  by  herself  or  hus- 
band, ib. 
Where  an  equitable  fee  and  a  business  had  descended  on  a  married  woman, 

523 
Effect  of  Married  Women's  Property  Acts  in  cases  of  descended  property,  ib. 
Settlement  of  small  fund  made  by  decree  of  Court  when,  ib. 
5.  Waicer  of  steilement  by  the  wife. 

Wife's  consent  to  waive  right  to  settlement,  how  taken,  ib. 

In  court,  ib. 

Abroad  under  a  commission  from  the  Court,  524 

Or  from  a  competent  Court  abroad,  ib. 

In  examination  of  wife  her  husband  ought  not  to  be  present,  ib. 

Nor  his  solicitor,  ib. 

Nor  any  one  connected  with  him,  ib. 

Ascertainment  of  wife's  wishes  by  trustees,  without  an  examination  not 

sufficient,  ib. 
Court  cannot  refuse  to  take  consent  of  wife,  ib.    , 
Unless  there  be  fraud  or  compulsion  on  the  part  of  the  husband,  ib. 
Even  when  the  wife  a  ward  of  Court  married  the  day  after  she  was  of  age, 

ib. 
Consent  cannot  bo  taken  till  amount  of  fund  be  ascertained,  ib. 
Except  when  only  liable  to  deduction  of  costs,  ib. 
Not  binding  when  given  under  mistake,  ib. 
Time  for  transfer  to  husband,  notwithstanding  consent,  may  be  postponed 

by  Court,  625 
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Consent  by  wife  may  be  retracted  before  transfer,  ib. 

Semble,  consent  not  necessary  on  application  by  husband  and  wife  for  pay- 
ment to  her  of  life  annuity,  ib. 

Affidavit,  of  no  previous  settlement,  to   be  made  by  husband  and  wife  on 
waiver  of  her  settlement,  525 

If  there  be  previous  settlement,  it  must  be  produced,  ib. 

And  affidavit  made  of  no  other  settlement,  ib. 

With  certificate  of  counsel  that  settlement  does  not  affect  fund,  wife  con- 
sents to  give  to  her  husband,  ib. , 

Affidavit  of  wife  sufficient  where  husband  is  resident  permently  abroad,  ib. 

Or  he  refuses  to  make  an  affidavit,  ib. 

Affidavit  of  solicitor  sufficient  evidence  of  no  settlement  where  husband 
and  wife  are  both  resident  abroad,  ib. 

Examination  of  wife  not  dispensed  with  when  it  is  proposed  to  pay  fond 
with  husband's  consent  to  wife,  ib. 

Unless  she  is  entitled  to  fund  to  her  separate  use,  ib. 

But  affidavit  of  no  settlement  must  be  produced,  ib. 

Variation  of  practice  as  to  consent  of  wife.  526 

Payment  made  to  a  married  woman  suing  as  a  ferae  sole  under  a  protec- 
tion order,  ib. 

But  affidavit  required  as  to  continuance  of  separation,  ib. 

Wife  domiciled  in  country  where  husband  is  not  obliged  to  make  a  settle- 
ment, cannot  claim  one,  ib. 

And  husband  (not  an  alien)  may  elect  to  take  land  of  wife  directed  to  be 
converted,  ib. 

Exception  when  the  wife  is  a  ward  of  the  Court,  ib. 

Discretion  in  Court,  where  lady  was  a  ward,  simply  by  payment  of  money 
to  her  account  in  Court,  ib. 

As  to  proof  of  foreign  law,  ib. 

Consent  of  wife  not  requisite  where  the  fund  is  under  £200,  or  £10  a  year, 
527 

But  fund  must  be  shown  not  to  be  in  settlement,  ib. 

Except  where  it  is  very  small,  ib. 

Separate  examination  dispensed  with  where  husband  consents  to  payment 
on  his  wife's  receipt  of  fund  not  exceeding  £500,  ib. 

Practice  in  Ireland,  ib. 

Wife  may  claim  a  settlement  though  fund  under  £200,  ib. 

Married  woman  cannot  waive  her  right  to  take  reversionary  personalty  by 
survivorship,  ib. 

Except  in  some  cases  under  Malins'  Act,  ib. 

Interest  of  wife  cannot  be  accelerated,  ib.     • 

An  infant  feme  covert  cannot  give  her  consent,  to  payment  to  her  husband, 
ib. 

Femcile  ward  of  Court  cannot  waive  her  equity  to  a  settlement,  when,  ib. 

Settlement  made  on  infant  ward  on  her  marrying  without  consent  or  in 
contempt  of  Court,  ib. 

Settlement  much  less  favourable  to  husband  than  in  ordinary  cases,  528 

Especially  where  he  marries  ftierely  to  get  the  ward's  property,  ib. 

Ward  of  Court  married  with  consent  of  parent  or  guardian  allowed  divi- 
dends of  fund  until  further  order,  ib. 

Or  on  coming  of  age  to  consent  to  her  husband  having  her  property,  528 

Court  cannot  direct  a  settlement  of  infant  not  being  a  ward  against  her 
consent,  ib. 
6.  Equity  to  a  settlement  Jiow  defeated  or  barred. 

Wife's  equity  to  a  settlement  will  be  defeated  by  payment  to  the  husband 
or  his  assignees,  ib. 

And  they  will  not  be  restrained  from  proceeding  at  law,  529 
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But  trustees  cannot  safely  pay  the  husband  after  a  bill  filed,  ib. 
Injunction  granted  to  restrain  husband  from  proceeding  in  the  Ecclesias- 
tical Court  for  a  legacy,  ib. 
But  cannot  be  granted  now,  ib. 
AVife  not  entitled  to,  where  her  debts  to  a  greater  amount  than  her  funds 

are  proved  against  the  husband  in  bankruptcy,  ib. 
Secus,  if  they  are  less,  ib. 

Wite's  equity  barred  by  an  adequate  settlement,  ib. 

Or  by  express  stipulation  before  marriage,  though  settlement  inadequate,  ib 
Though  parties  living  apart,  if  adequate  settlement  has  been  made,  530 
Although  not  by  the  husband,  ib. 

May  be  barred  by  exclusion  of  fund  from  covenant  by  husband  to  settle,  ib.  . 
By  fraud  of  wife,  when,  ib. 
By  her  living  in  adultery,  ib. 
Except  under  peculiar  circumstances,  ib. 
Even  then  husband  not  allowed  to  receive  whole  of  her  property  while  he 

does  not  maintain  her,  ib. 
Not  barred  while  both  husband  and  wife  are  living  in  adultery,  ib. 
Nor  in  the  case  of  a  ward  of  the  Court,  married  without  its  consent  although 
she  alone  be  living  in  adultery,  ib. 
7.  Mainienance  of  wife  out  of  her  equitable  property  on  refusal  of  husband  to  make 
a  settlement. 
Maintenance,  when,  allowed  to  the  wife  out  of  her  equitable  property,  ib. 
On  husband  refusing  to  make  a  settlement,  Court  retains  fund,  giving  the 

wife  the  chance  of  survivorship,  ib. 
Husband  takes  income  when  living  with  and  maintaining  his  wife,  ib. 
So  when  husband  and  wife  are  tenants  by  entireties  of  a  fund,  531 
Payment  to  husband  when  he  and  wife   are  tenants  by  entireties,  good, 

when,  ib. 
Whether  tenancy  by  entireties  abolished  bv  the  Married  Women's  Propertv 

Act,  1882,  ib. 
Dividends  paid  to  wife  of  lunatic  hnsband,  when,  ib. 
Husband  refusing  to  make  a  settlement  not  allowed  to  receive  income, 

when,  ib. 
Maintenance  allowed  to  deserted  wife  out  of  her  equitable  property,  how 

long,  ib. 
And  out  of  her  life  interest  as  against  his  assigness  in  bankruptcy  or  in- 
solvency, ib. 
Not  when  husband  is  maintaining  her  though  he  is  in  diflQculties,  532 
Nor  as  against  his  assignee  for  value,  ib. 
Though  husband  afterwards   becomes  bankrupt  or  insolvent,  or  deserts 

her,  ib. 
But  allowed  as  against  husband  deserting  his  wife,  out  of  her  equitable  life 

interest  not  assigned  by  him  for  value,  ib. 
Persons  making  advances   to  deserted   wife  reimbursed  out   of  capital, 

when,  ib. 
Husband  compelled  in  equity  to  repay  advances,  ib. 
Maintenance  not  defeated  by  husband's  fraudulent  conveyance  for  payment 

of  his  debts,  533 
Separate  maintenance  not  continued  upon  husband  consenting  to  live  with. 

wife  and  use  her  kindly,  ib. 
Husband  leaving  country  in  course  of  his  duty  does  not  desert  his  wife,  ib. 
Wife  entitled  to  maintenance  or  settlement  when  husband's  conduct  ren- 
ders her  leavii)g  him  justifiable,  ib. 
Separate  maintenance  out  of  life  interest  not  allowed  when  wife  has  ade- 
quate provision  already,  ib. 
Or  she  has  eloped  and  lives  in  adultery,  ib. 
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But  husband  not  allowed  the  income,  ib. 

Though  the  C!ourt  endeavours  to  force  husband  to  an  agreement  as  to  future 
support  of  his  wife,  533,  534 

Right  of  husband  entitled  to  wife's  income  by  contract  not  affected  when 
her  misconduct  causes  a  separation,  534 
8.  As  against  whom  equity  to  a  settlement  binding. 

Binding  against  her  husband,  ib. 

His  trustees  in  bankruptcy  or  under  a  general  assignment,  ib. 

Against  assignee  of  husband  for  value,  ib. 

Paramount  to  right  of  executor  or  administrator  to  set  off  debt  of  hus- 
laand,  ib. 

Settlement  directed  by  Court,  is  for  value  good  against  creditors,  ib. 

So  if  settlement  is  made  by  husband,  pursuant  to  agreement  with  trus- 
tees, 535 

Or  by  payment  of  a  legacy  to  trustees  by  request  of  husband,  when,  ib. 

Or  transfer  to  new  trustees,  ib. 

Secus,  if  husband  made  a  settlement  after  he  reduced  fond  of  wife  into 
possession,  ib. 

See  Resulting  Trusts. 

EVIDENCE.    See  Advancement— RESULTING  Trusts. 

EXCEPTION   FROM  A  DEVISE, 

distinction  between  and  charge  upon,  1049 — 1061 
See  Resulting  Trusts. 

EXECUTED  AND  EXECUTORY  TRUSTS. 

Distinction  between  trusts  executed  and  executory,  18 
Executed  trusts  construed  like  legal  limitations,  19 
Executory  trusts,  according  to  intention  of  the  author  of  the  trust,  ib. 
Trusts  not  rendered  executory  by  a  mere  direction  to  convey,  ib. 
Or  to  correct  any  defect  or  incorrect  expression  in  a  will.  20 
Or  to  form  a  settlement  according  to  testator's  meaning,  ib. 
Distinction  between  executory  trusts  in  marriage  articles  and  wills,  20,  21 
1.  Executory  trusts  under  marriage  articles,  21 

Rule  in  Shelley's  ease  not  applicable  to,  when,  ib. 
Construction  to  be  put  upon  "heirs  of  the  body,"  22 
"issue,"  ib. 
♦'children,"  23 
"heii-s  female,"  ib. 

"heirs  of  thobody"  followed  by  limitations 
--  to  sons  and  heirs  male,  ib. 

Rule  in  Shelley's  case,  applicable  to,  where  the  concurrence  of  both  parents 

is  requisite  in  order  to  defeat  the  provisions  for  is-sue,  ib. 
Or  where  the  parties  made  a  distinction  between  limitations  in  strict  set- 
tlement, and  limitations  leaving  it  in  tbe  power  of  one  of  the  parents 
to  bar  the  issue,  24 
Words  in  articles  strictly  applicable  to  a  joint  tenancy,  when  decreed  in 

equity  to  confer  a  tenancy  in  common,  ib. 
Articles  directing  personal  property  of  the  wife  to  be  settled  on  husband 

and  wife  during  their  lives,  how  carried  into  effect,  25 
Informal  articles,  how  carried  out,  ib. 
Construction  of  postnuptial  articles    for  a  settlement  is  the  same  as  in  a 

will,  ib. 
Agreement  or  covenant  to  settle  chattels,  upon  the  same  trusts  as  real 

estates  in  strict  settlement,  how  executed,  25,  26,  27,  28 
Declaration  made  by  decree  as  to  meaning  of  articles,  to  save  expense  of 
settlement,  28 
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2.  Executory  trust  in  wt7/«,  28 

Intention  that  heirs  of  the  body  or  issue  should  take  by  purchase  must 

appear  in  the  will  itself,  ib. 
What  is  a  sufficient  indication  of  such  intention,  28,  29,  30,  31 
Where  the  trusts  of  land  to  be  purchjised  are  expressly  declared,  they  will 

be  construed  in  the  same  manner  asat  law,  31 
Construction  of  the  words  "issue,"  ''heirs  of  the  body,"  32 

"issue  in  tail  male  in  strict  settlement,"  32,  33 
Limitations    to  trustees  to   preserve   contingent  remainders,   when   in- 
serted, 33 
Freehold  vested  in  trustees,  when,  ib. 
Protector  to  settlement  not  appointed,  34 

Direction  to  entail  real  and  personal  estate,  how  carried  out,  ib. 
To  entail  land  in  Scotland,  ib. 
To  settle  lands  to  go  with  ancient  barony,  ib. 

a  modern  barony,  ib. 
With  shifting  clause  on  attaining  an  earldom,  ib. 
Gavelkind  lands  settled  in  tail  according  to  rule  of  common  law,  34 
Where  real  and  personal  estate  directed  to  be  settled  on  same  trusts,  real 

estate  not  conveyed  ujwn  trusts  for  sale,  ib. 
Will  directing  a  settlement  in  words  ordinarily  creating  a  joint  tenancy, 

how  construed,  ib. 
Land  to  be  "secured"  for  benefit  of  "wife  and  children,"  how  settled,  ib. 
Word  "family,"  how  construed.  35 
Jointure  on  second  wife,  when  authorised,  ib. 
Strict  settlement  directed  of  daughter's  personalty  without  mention   of 

children,  how  carried  out,  ib. 
May  be  extended  to  children  if  such  appears  to  be  the  testator's  intent,  ib. 
Settlement  of  bequest  to  daughter  decreed  "independent  of  coverture,  and 

added  to  money  already  settled,"  36 
General  direction  to  settle  bequest  to  daughters  when  void  for  vague- 
ness, ib. 
Settlement  on  children  of  legatee  when  intent  of  testator  was  that  they 

should  take,  ib. 
Life  interest  to  husband,  when  given,  37 

Ultimate  trusts  of  settlement  directed  (excluding  husband)  how  framed,  ib. 
Settlement  how  made  of  lund  bequeathed  to  a  man  until  marriage,  and 

after  marriage  to  be  settled  on  wife  and  children,  ib. 
Settlement  may  be  made  by  judgment,  ib. 
Judgment  must  have  usual  settlement  stamp,  ib. 
Chattels  given  by  will,   with  reference  to  the  limitations  of  real  estate  in 

strict  settlement,  as  far  as  the  rules  of  law  and  equity  will  permit  not 

executory,  37,  38 
So  chattels  to  be  enjoyed  with  a  peerage,  ib. 
Or  as  heir-looms,  ib. 

And  will  vest  in  first  tenant  in  tail  on  his  birth,  38 
Though  he  die  immediately  afterwards,  ib. 

And  Avhere  the  interest  of  the  tenant  in  tail  is  contingent,  when,  ib. 
Of  subsequent  tenant  for  life  not  indefeasible  during  existence  of  prior 

tenant  for  life,  ib. 
Chattels  directed  to  go  to  persons  entitled  to  possession  of  real  estate  vest 

in  first  taker,  ib. 
Whether  he  be  tenant  for  life,  ib. 
Or  tenant  in  tail,  ib. 
Unless  there  be  intention  expressed  that  the  chattels  are  to  go  with  the 

real  estate,  ib. 
Or  as  heir-looms,  ib. 
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In  last  two  cases  the  tenant  lor  life  of  the  chattels  and  first  jiossessor  of 
title  will  take  only  a  life  interest  in  chattels,  ib. 

Chattels  bequeathed  as  heir-looms  on  tenant  in  tail  attaining  twenty-one, 
when  they  vest,  ib. 

"When  there  is  no  limitation  as  to  tenant  in  tail  attaining  twenty-one,  39 

Intention  that  no  person  not  entitled  to  possession  of  real  estate  shall  take 
chattels,  must  be  executed,  39 

Mode  of  preventing  separation  of  chattels  and  freeholds  settled  together,  ib. 

"Vesting  of  chattels  must  not  be  suspended  so  as  to  offend  rule  against  per- 
petuities, ib. 

As  by  the  prohibition  of  vesting  till  tenant  in  tail  in  jwssession  attains 
twenty-one.  ib. 

Gift  of  intermediate  rents  and  profits  immaterial,  40 

Limitations  in  defeazance  of  absolute  interest,  with  intent  to  secure  de- 
volution of  chattels  as  heir  looms  must  be  certain,  ib. 

And  capable  at- any  moment  of  ascertainment,  ib. 

Direction  that  personalty  shall  not  vest  until  tenant  in  tail  by  purchase 
shall  attain  twenty-one,  valid,  ib. 

"Tenant  in  tail"  alone  may  mean  tenant  in  tail  by  purchase,  41 

Whether  the  words  "as  far  as  the  rules  of  law  and  equity  will  permit"  re- 
stain  gifts  within  rule  against  perpetuity,  ib. 

Will  not  make  a  trust  of  chattels  executory,  ib. 

May  be  referred  to  to  show  intention  how  far,  ib. 

Settlement  by  which  heir-looms  are  to  go  with  a  title,  how  moulded,  41,  42 

Where  leaseholds  are  devised  upon  trusts  corresponding  with  estates  in 
strict  settlement,  42 

Family  jewels  limited  by  executory  trust  as  heir-looms,  ib. 

Execution  of  disentailing  deed  of  land  will  not  prevent  vesting  of  chatties,  43 

Effect  of  bequest  of  chatties  to  executors  as  heir-looms  to  go  with  house 
under  a  deed  of  entail,  non-existent,  ib. 

Sale  of  heir-looms  by  tenant  for  life  of  land  under  Settled  Land  Act  1882,  ib. 

Doctrine  of  cy-pres  as  applicable  to  executory  trusts,  43,  44 

3.  What  powers  or  provisions  will  be  inserted  hy  the  Court  in  settlements,  44 
When  usual  or  proper  powers  are  in  articles  or  in  will  directed  to  be  in- 
serted in  a  settlement,  ib. 

Direction  to  insert  powers  may  be  implied,  45 

None  formerly  inserted  unless  there  is  some  direction,  ib. 

Except  perhaps  a  power  of  leasing,  ib. 

But  in  recent  cases  powers  more  readily  directed  to  be  inserted  in  settle- 
ments, ib. 

Usual  powers  directed  to  be  inserted  in  settlement  of  real  and  personal 
estate,  45,  46 

Though  testator  gave  no  direction  as  to  powers,  ib. 

Powers  ordered  by  Court,  under  a  covenant  to  settle  a^ter-acqui red  pro- 
perty (land)  upon  the  same  trusts  as  personalty,  46. 

Power  to  wife  to  give  life  interest  in  her  settled  property  to  her  husband,  ib. 

Power  to  appoint  by  will  in  default  of  issue,  ib. 

Hotch-pot  clause,  when  inserted,  ib. 

What  provisoes  wdll  be  inserted  in  leases,  46 

Where  tenants  for  life  of  settlement  are  to  be  made  not  dispunishable  for 
waste,  46,  47,  48 

Powers  conferred  under  Lord  Cranworth's  Act,  48 

Under  other  Acts,  ib. 

4.  Eectifieation  of  settlement,  ib. 
By  will,  48,  49  ^ 
By  marriage  articles,  49 

Informal  superseded  by  formal  document  before  marriage,  ib. 

664 


INDEX.  1129 

[The  paging  refers  to  the  [•]  pages.  ] 

EXECUTED  AND  EXECUTORY  TRUSTS— cow<mMe<f. 

Evidence  of  mistake  how  far  admissible,  lb. 

Mistake  must  be  common  to  both  parties,  ib. 

Evidence  of,  must  be  contemporaneous  with  deed,  ib. 

Or  anterior  thereto,  ib. 

Caution  in  rectifying  marriage  settlements,  ib. 

Improper  settlement  made  by  party  undertaking  to  make  a  proper  one 
rectified,  when,  50 

Marriage  settlement  in 'improper  form  rectified,  how,  ib 

As  to  cases  where  Court  has  rectified  settlements,  ib. 

Where  it  has  refused  to  do  so,  ib. 

Ante-nuptial  settlement  rectified  by  articles,  when,  ib. 

Distinction  between  settlements  made  before  and  settlements  made  after 
marriage,  51 

Settlement  not  rectified  by  its  own  recitals,  when,  ib. 

Post-nuptial  settlement  rectified  on  proof  that  the  articles  were  not  accord- 
ing to  the  intention  of  the  settlor,  ib. 

Semble,  voluntary  settlement  not  reformed  as  against  the  grantor,  ib. 

Nor  as  against  purchasers  for  valuable  consideration  without  notice,  ib. 

Secus,  if  with  notice,  ib. 

Re-conveyance  sometimes  directed,  52 

Settlement  sometimes  rectified  by  decree  without  deed,  ib. 

Even  upon  petition,  ib. 

And  upon  uncontradicted  evidence  of  plaintiff  alone,  ib. 

EXECUTION  CREDITOR.     See  Creditor. 

May  purchase  property  seized  under  an  execution,  205 

EXECUTOR  AND  ADMINISTRATOR.     See  CoNSTRUQTiVE  Trusts. 
Executor,  renewal  of  lease  by,  54 

How  far  purchasers  from  are  bound  to  see  to  application  of  purchase-money, 
106.     See  Application  of  Purchase-Money,  2. — Charge  of  Debts. 
How  far  charge  of  debts  authorises  sale  of  real  estate  by,  95 — 104 
Executors  or  administrators,  cannot  purchase  the  assets,  197 
Either  immediately,  ib.  , 

Or  by  means  of  a  trustee,  ib. 
Or  a  legacy,  ib. 
Even  from  a  co-execntor,  ib. 

And  if  they  buy  in  debts  or  mortgages  for  less  than  is  due,  it  will  be  for 
the  benefit  of  the  estate,  ib. 
EXECUTOR  AND  ADMINISTRATOR— co»<tnwcrf. 

Semble,  executor  who  has  not  proved  is  not  under  a  disability  to  purchase, 

197     . 
Lease  granted  upon  the  advice  of  executor  by  his  cestui  que  trust  soon  after 
coming  of  age  to  parties  with  whom  he  became  partner,  set  jiside,  206 

EXECUTOR  DE  SON  TORT,  ' 

Renewal  of  lease  by,  55 

EXECUTORY  TRUSTS.     See  Executed  and  Executory  Trusts. 

EXEMPTION  OF  PERSONAL  ESTATE  FROM  DEBTS. 

Primary  liability  of  personal  estate  for  the  payment  of  debts,  739 

Unless  exempted  by  express  words  or  manifest  intention,  ib. 

Where  by  express  words,  ib. 

Not  essential  that  personalty  exempted  should  be  specifically  bequeathed,  ib. 

JNIay  be  undisposed  of  and  fall  into  residue,  ib. 

If  debts  thrown  on  a  third  fund,  personalty  exempted  from  debts  cannot  be 

called  upon  until  all  other  funds  exhausted,  ib. 
Primary  liability  of  personalty  remains,  if  land  simply  given  for  payment 
of  debts  is  insufficient,  when,  739,  740 
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Residue  primarily  liable  if  land  and  residue  are  given  exempt  from  debts,  ih. 

Primary  liability  of  personalty  exempted  by  manifest  intention,  lb. 

Onus  of  showing  lies  on  those  claiming  exemption  for,  ib. 

A  charge  upon  land  will  not  exempt  the  personal  estate,  ib. 

Nor  a  direction  to  sell  for  payment  of  debts,  ib. 

Nor  a  creation  of  a  term,  ib. 

Nor  will  a  devise  upon  condition  of  paying  debts,  740 

Parol  evidence  not  admissible  to  show  the  testator's  intention,  ib. 

No  inference  of  intention  drawn  from  the  relative  amount  of  personal  estate 
and  debts,  ib. 

Or  from  gift  of  real  and  personal  estate  together,  ib. 

If  proceeds  of  real  estate  and  personal  estate  be  given  for  payment  of  debts 
they  contribute  rateably,  740,  741 

Also  legacies  so  charged  rateably,  741 

Or  where  realty  is  directed  to  be  converted  and  form  part  of  the  i)ersonalty,  ib. 

Primary  liability  of  personalty  to  legacies  not  disturbed  by  legacies  becom- 
ing by  implication  a  charge  on  residuary  real  as  well  as  personal  estate,  ib. 

Rule  of  rateable  payments  applicable  where  payment  directed  to  be  made 
out  of  rents  and  profits  of  an  aliquot  share  of  real  and  personal  estate,  ib. 

Income  of  personalty  primarily  liable  if  surplus  of  real  and  personal  estate 
be  given  to  trustees,  to  invest  and  accumulate,  when,  742 

Secus,  if  surplus  be  not  disposed  of,  when,  ib. 

Will  not  arise  from  a  mere  charge  of  funeral  or  testamentary  expenses,  or 
both,  in  addition  to  debts  upon  real  estate,  ib. 

Secus,  by  a  charge  upon  the  real  estate,  of  all  the  burthens  which  naturally 
fall  on  personalty,  ib. 

Distinction  between  a  mere  residuary  bequest  and  a  gift  of  aW  the  personal 
estate,  ib. 

Real  estate  primary  fund  for  debts  where  personalty  given  as  a  whole  and 
there  has  been  a  charge  of  the  debts  and  funeral  and  testamentary  ex- 
penses on  real  estate,  ib. 

Also  in  same  manner  for  payment  of  legacies,  743 

Particular  real  estate  when  primary  fund  for  payment  of  debts,  ib. 

Not  when  personal  estate  is  also  charged  with  their  payment,  ib. 

Does  not  arise  by  being  expressly  charged  with  some  debts  to  which  it  is 
primarily  liable,  743,  744 

Nor  by  a  bequest  of  all  the  personalty,  though  lands  are  devised  in  tmst 
for  payment  of  debts,  744 

At  any  rate  where  legatee  of  i)ersonalty  is  also  executor,  ib. 

And  it  seems  when  legatee  is  not  executor,  745 

Omission  to  charge  funeral  and  testamentary  expenses  on  land,  argument 
against,  ib. 

Testator  may  remove  primary  liability  to  another  fund,  ib. 

Particular  estate  may  be  made  secondary  fund  in,  745,  746 

Debts  and  ordinary  legacies  thrown  on  land  and  impure  personalty  to  leave 
pure  personalty  for  a  charity,  746 

In  favour  of  legatee  will  not  extend  to  next  of  kin  taking  in  consequence 
of  a  lapse,  747 

Secus,  where  personalty  exempted  has  not  been  bequeathed  to  anyone,  ib. 

Inference  of,  does  not  arise  from  appointment  of  executor,  entitled  to  per- 
sonal estate  by  his  nomination,  there  being  no  residuary  bequest,  ib. 

Though  debts  and  funeral  expenses  are  thrown  on  land,  ib. 

Nor  where  executor  is  trustee  for  next  of  kin,  ib. 

Secus.  where  personalty  expressly  exempted  and  any  other  fund  provided, 
747,  748 

Personal  estate  primarily  liable  where  gift  of  legacy  or  annuity  is  followed 
by  a  charge  on  real  estate,  748 

Even  where  annuity  is  charged  on  land  with  powers  of  distress  and  entry,  ib. 

566 


INDEX.  1131 

[The  paginc  refers  to  tho  [•]  pages.] 

EXEMPTION  OF  PERSONAL  ESTATE  FROM  BEBT^— continued. 

Personalty  the  primary  fund  for  payment  of  legacies  when  charged  geff' 
erally  on  land,  ib. 

Or  there  has  been  a  devise  in  trust  to  pay  legacies  generally,  ib. 

Secus,  where  intention  appears  to  make  another  fund  primarily  liable,  ib. 

Keal  estate  liable  when  devised  upon  trust  to  pay  particular  sums  to  lega- 
tees, ib. 

Personal  estate  not  liable  even  on  deficiency  of  real  estate,  ib. 

Even  though  there  be  a  direction  that  personal  estate  should  be  applied  in 
payment  of  legacies  in  exoneration  of  real  estate,  ib. 

Such  sums  adeemed  on  sale  of  estate  by  testator,  ib. 

Where  legacy  is  demonstrative,  fund  pointed  out  for  itsiMiyment  primarily 
liable,  749 

On  its  failure  legacy  payable  out  of  general  assets,  ib. 

Real  estate  primarily  also  liable  when  devised  upon  a  trust  to  raise  a  par- 
ticular sum  for  payment  of  debts,  ib. 

Or  to  pay  a  particular  debt,  ib. 

Secus,  according  to  some  cases  unless  debts  were  already  a  charge  on  land 
ib. 

Unless  testator  has  imposed  payment  thereof  as  a  2)ersonaI  obligation  on 
devisee,  ib. 

Primary  liability  of  land  when  debt  is  already  a  charge  on  the  land,  ib. 

And  the  estate  is  devised  in  trust  for  sale  and  payment  thereof,  ib. 

Or  there  is  a  declaration  that  mortgagor's  debt  is  to  be  a  charge  thereon,  ib. 

Unnecessary  since  passing  of  Locke  King's  Act,  750 

So  where  a  specific  personal  fund  is  subjected  to  charges,  otherwise  falling 
on  general  personal  estate,  it  is  primarily  liable,  ib. 

Except  when  residue  is  undisposed  of,  ib. 

When  particular  fund  for  payment  of  debts  is  insufficient,  other  property 
will  be  applicable  in  the  usual  order,  750,  761.     See  Exonebation. 

EXONERATION, 

1.  Law  as  to,  altered  by  Locke  King's  Act,  amended  by  subsequent  statutes 

751      - 
Previotis  to  that  Act  personal  estate  primarily  liable  to  pay  the  mortgage 

debt  of  a  deceased  person,  contracted  by  himself,  752 
Whether  the  land  devolve  upon  heir-at-law  or  devisee,  ib. 
Unless,  in  the  case  of  a  devise,  it  was  the  testator's  intention  that  the  land 

be  taken  cum  onere,  ib. 
Devise  or  charge  for  payment  of  debts  generally  will  not  render  real  estate 

the  primary  fund  for  their  payment,  ib. 
A  devise  of  land  charged  with,  or  in  trust  to  sell  for  payment  of  a  mortgage 

debt,  sufficient  to  exonerate  personalty,  ib. 
Or  where  estate  is  devised  to  a  person  conditionally  on  his  paying  the 

mortgage,  ib. 
But  not  where  estate  is  devised  subject  to  mortgage,  ib. 
Devise  of  two  estates  subject  as  to  one  to  part  of  a  mortgage,  and  as  to 
•  another  to  another  part,  determines  only  the  proportions  in  which  es- 
tates were  to  bear  mortgage,  ib. 
Principal  case  distinguished,  ib. 
Vendor's  lien  a  pei-sonal  debt  of  the  purchaser,  753 
Heir  and  devisee   (prior  to  recent  legislation)  entitled  to  exoneration, 

when,  ib. 
Where  purchase  money  ^yable  payable  in  a  gross  sum,  ib. 
Or  by  way  of  annuity  for  life,  ib. 
Legatee  of  specific  chattel  entitled  to  exoneration,  ib. 
Mortgage  or  charge  to  secure  portion  or  jointure  not  entitled  to,  ib. 
Unless  first  secured  by  a  covenapt  creating  the  debt,  754 
Nor  charge  by  tenant  for  life  under  a  power,  ib. 
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Held  inapplicable  to  a  ^an  on  South  Sea  stock,  754 

Where  mortgage  debt  is  not  the  devisor's  or  ancestor's  own  debt,  the  mort- 
gaged estate  will  be  primarily  liable,  ib. 
Unless  the  debt  has  been  adopted  by  him,  ib. 
What  acts  do  not  amount  to  an  adoption  of  the  debt,  755 
Entering  into  a  covenant  for  payment  on  a  transfer  of  the  mortgage  will 

not  amount  to,  ib. 
Nor  the  execution  of  a  bond,  ib. 
Nor  obtaining  a  small  further  advance,  although  additional  security  be 

given  for  the  whole,  ib. 
Nor  a  transfer  with  a  new  proviso  for  redemption,  ib. 
Nor  a  covenant  to  pay  a  higher  rate  of  interest,  ib. 
Nor  obtaining  an  additional  advance  to  pay  off  arrears  of  interest  and 

simple  contract  debts  of  person  from  whom  estate  came,  ib. 
Nor  a  mortgage  of  lands  to  pay  debts  and  legacies  of  ancestor  or  devisor,  ib. 
A  charge  of  land  with  debts  not  an  adoption  of  mortgage  debt  of  ancestor 

or  devisor,  ib. 
Nor  the  purchase  of  an  estate  subject  to  a  mortgage.  756 
Though  purchaser  covenants  or  agrees  with  vendor  to  pay  the  mortgage 

debt,  ib. 
Nor  where  two  persons  buy  an  estate  subject  to  a  mortgage,  ib. 
Though  each  covenants  to  pay  his  proportion  of  debt,  ib. 
Mortgage  debt  will  be  adopted  where  owner  adds  to  it  mortgages  of  his 

own  and  renders  himself  liable  for  aggregate  sum,  ib. 
.   Where  purchaser  of  equity  of  redemption  covenants  to  pay  mortgagee,  and 

there  is  a  new  proviso  for  redemption,  ib. 
Purchase  of  an  estate  subject  to  a  mortgage  does  not  render  personal  estate 

of  purchaser  liable,  757 
Secus,  where  the  charge  is  part  of  the  price,  ib. 
Mortgagor  aliening  estate  not  presumed  to  intend  to  pay  mortgage  out  of 

his  personal  estate,  ib. 
Nor  if  he  settles  estate  on  volunteers,  ib. 

Especially  if  in  either  case  it  be  made  subject  to  mortgage,  ib. 
Unless  contrary  intention  indicated,  ib. 
And  he  would  be  creditor  for  the  whole  or  part  of  the  mortgage  if  he  paid 

it,  ib. 
Unless  he  showed  that  he  intended  to  do  so  in  case  of  the  real  estate,  ib. 
Covenant  in  settlement  may  show  his  intention  to  render  his  personal 

estate  primarily  liable,  ib. 
Conveyance  by  heir  of  the  mortgagor  and  the  mortgagee  of  part  of  the 

estate  to  a  fresh  mortgagee  an  original  mortgage,  when,  757,  758 
Portion  adopted  as  debt  by  a  covenant  to  pay,  and  to  convey  estate  dis- 
charged thereof,  ib. 
Devisee  presumed  from  his  acts  in    pursuance  of  a  will  to  have  adopted 

debt,  ib. 
On  death  of  person  who  was  the  heir  or  devisee  of  mortgagor  and  also  his 

executor  and  residuary  legatee,  debt  a  primary  charge   on   the  real 

estate,  ib. 
Such  person  being  considered  to  have  elected  to  continue  mortgage  as  a 

charge,  657,  658 
Secus,  on  the  death  intestate  without  taking  out  letter  of  administration, 

of  the  person  who  became  entitled  to  the  real  and  personal  estate  of  the 

mortgagor,  on  his  death  intestate,  760,  761 
As  to  the  effect  of  lapse  of  time  upon  the  claim  to.  761 
2.  Primarv  liability  of  personal  estate  to  exonerate  mortgaged  estates  taken 

away  "by  Locke  King's  Act  (17  &  18  Vict.  c.  113),  761.  762 
But  law  remains  unaltered  as  to  mortgaged  property,  not  being  "any  estate 

or  interest  in  any  land  or  other  hereditaments,"  762 
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EXONERATION— con^inwerf. 

Copyholds  and  Ireeholds  are  within  Act,  ib. 

Not  leaseholds  for  years,  ib. 

Extended  to  lands  of  all  tenures  by  40  &  41  Vict.  c.  34,  ib. 

Mere  chattel  not  within  the  Act,  ib. 

Lands  devised  upon  trust  lor  conversion  not  within  the  Act,  when,  ib. 

Act  only  applies  where  there  is  a  defined  charge  on  a  specified  estate,  ib. 

Applies  to  equitable  mortgage  of  freeholds  by  deposit,  ib. 

But  not  to  vendor's  lien,  ib. 

Made  applicable  under  30  &  31  Vict.  c.  69,  ib. 

But  not  to  vendor's  lien  on  land  purchased  bv  an  intestate,  763 

Extended  thereto  by  40  &  41  Vict.  c.  34,  ib.,'765 

Act  applies  in  favour  ot  the  Crown  claiming  personalty  for  want  of  next 

of  kin,  763 
Proviso  to  act  not  applicable  to  heir  taking  by  descent  when,  ib. 
Though  he  takes  in  consequence  of  a  lapse  in  a  will  made  before  1  Jan. 

1855,  ib. 
Applies  to  devisee  when,  ib. 

Meaning  of  "contrary  or  other  intention"  under  Locke  King's  Act,  763 
Examples  of,  ib. 

Where  contrary  intention  shown,  763,  764 
Where  not  shown,  764 

Locke  King's  Act  amended  by  30  &  31  Vict.  c.  69,  ib. 
by  40  &  41  Vict.  c.  34,  765 
What  amounts  to  a  declaration  of  intention  under  both  Acts  extending  the 

rule  of  Locke  King's  Act,  766 
Must  unmistakeably  refer  to  the  mortgage  debts,  ib. 
Mere  direction  to  executors  to  pay  all  just  debts  not  sufficient,  ib. 
Or  even  to  pay  all  just  debts  out  of  personalty  in  exoneration  of  real  estate, 

ib. 
Direction  that  specifically  devised  lands  are  to  be  exonerated  l)y  conversion 

of  residuary  real  and  personal  estate,  does  not  exclude  operation  of  the 

Act  on  the  residuary  real  estate,  ib. 
Charge  of  debts  on  part  of  a  testator's  real  estate  in  exoneration  of  the 

rest,  not  a  sufficient  expression  of  intention  against  the  rule  in  Locke 

King's  Act,  ib. 
If  the  debts  be  not  specially  referred  to,  ib. 
And  although  the  charge  is  in  aid  of  the  personal  estate,  ib. 
Locke  King's  Act  not  intended  to  apply,  between  specific  and  residuary 

devisees,  767 
Order  in  which  assets  are  applicable  in  the  exoneration  of  mortgaged  es- 
tates, ib. 

1st.  When  the  mortgaged  estate  is  devised,  767,  768 
2nd.  Where  it  descends  to  the  heir,  769 
Freeholds  mortgaged  together,  on  death  of  mortgagor  going  to  different 

devisees  contribute  rateably,  ib. 
Freeholds  and  leaseholds  mortgaged  together,  if  not  exonerated,  contri- 
bute rateably,  ib. 
Also  further  security  for  original  and  additional  debt,  770 
Mortgagor  may  declare  primary  liability  of  one  estate,  ib. 
Expressly,  ib. 
Or  by  implication,  ib. 
Statement  in  a  second  mortgage  that  other  property  is  a  collateral  security 

not  sufficient  to  throw  primary  liability  on  first  mortgage,  ib. 
Nor  the  fact  of  devising  part  of  mortgaged  estate,  and  including  the  rest 

in  a  residuary  devise,  ib. 
Specific  and  residuary  devises  (both  being  considered  specific)  contribute 

rateably,  ib. 
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Y.XOyiERATlO^— confirmed. 

Party  seeking  contribution  from  another  property  must  show  each  equally 

liable  inter  se,  771. 
Under  Locke    King's   Act,   in  the  absence  of  contray   intention,  land  in 

mortgage  must  bear  its  own  burthen,  ib. 
If  substituted  fund  insufficient,  deficiency  must  be  borne  by  mortgaged 

estate,  ib. 
And  exoneration  cannot  be  claimed  out  of  assets,  as  under  old  law,  ib. 
Election  of  mortgagee  to  come  upon  personalty  will  not  determine  fund 

ultimately  liable,  as  doctrine  of  marshalling  would  be  applicable,  ib. 
Debt  by  mortgage  payable  now  as  a  speciality  only  pari  passu  with  simple 

contract  debts,  772 
How  mortgagee  may  prove  under  the  Judicature  Act  in  an  administration 

suit,  ib. 
In  the  winding-up  of  a  company,  ib. 
Administration  of  an  estate  of  a  person  dying  insolvent  in  bankruptcy,  ib. 

EXPECTANTS, 

Purchases  from,  675.     See  CATCHING  BabgAINS. 

FICTITIOUS  PERSON, 

Purchase  in  name  of,  254 

For  the  purpose  of  giving  fictitious  credits,  ib.    See  Resulting  Teusts. 

FIDUCIARIES, 

Purchases  by,  when  set  aside,  174.     See  Trustee. 

FORFEITURE, 

Persons  electing  to  take  against  instrument  not  subject  to,  406.  See  Com- 
pensation—Election. 

FRAUD  ON  MARITAL  RIGHTS, 

Settlement  made  during  treaty  of  marriage,  without  notice  to  intended 
husband,  will  be  set  aside,  as  a,  479,  480 

But  not  if  the  husband  was  not,  or  is  not  proved  to  have  been,  the  in- 
tended husband  at  the  time  of  the  execution  settlement,  480 

Actual  fraud  in  woman  holding  out  herself  as  absolutely  entitled  to  pro- 
perty which  she  afterwards  settles,  ib. 

Concealment  of  property,  and  settlement  made  daring  treaty  for  marriage, 
a  fraud  on  husband,  480,  481,  482 

Semble,  settlement  not  rendered  valid  by  its  being  in  favour  of  meritorious 
objects,  as  children  by  a  former  marriage,  4^2 

Gift  or  settlement  will  not  be  set  aside,  if  husband  is  aware  of  it  previous 
to  marriage,  483 

Or,  semble,  if  not  being  aware  of  it,  he  has  seduced  his  wife  previous  to 
marriage,  ib. 

Concurrence  by  husband  in  a  settlement,  will  preclude  him  from  dLsputiug 
it,  ib. 

But  not,  it  seems,  if  he  were  a  minor  at  the  time,  ib. 

But  he  could  not  reject  in  part  and  take  in  part,  ib. 

Not  bound  by  inaccurate  information  as  to  nature  of  the  settlement  by  his 
wife,  ib. 

Bound  if  he  afterwards  acquiesces  in  or  confirms  it,  484 

Short  delay  no  bar  to  the  husband,  ib. 

Representatives  of  husband  have  no  equity  to  set  aside  a  settlement,  ib. 

Security  by  wife,  prior  to  marriage,  set  aside  if  voluntary,  ib. 

But  not  if  for  valuable  consideration,  ib. 

Secret  settlement  by  a  woman  under  treaty  for  marriage  not  void  at  law 
before  Judicature  Acts,  ib. 
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FRAUD  ON  MARITAL  RIGHTS— continued. 

Doubtful  whether  equity  will  interfere  with  regard  to  secret  acts  of  hus- 
band before  marriage  to  deprive  wife  of  dower,  ib. 

Semble,  may  be  committed  by  woman  about  to  marry  availing  herself  of 
powers  conferred  by  the  Married  Women's  Property  Act,  1870,  485 

Cannot  be  enforced  since  Married  Women's  Property  Act,  1882,  ib. 

FRAUD  UPON  A  POWER, 

Principle  upon  which  the  Court  acts  in  setting  aside,  443,  444 

Fraud  upon  a  power  of  jointuring,  where  the  husband  advances  money  to 

increase  his  power,  444 
Or  appoints  jointure  on  a  contract  partly  for  his  own  benefit,  ib. 
Jointure  aifected  to  the  extent  of  the  fraud  only,  ib. 
Appointment  to  child  in  consideration  of  mother  postponing  jointure  to 

mortgage,  void,  ib. 
Fraud  upon  power  of  appointing  amongst  children,  upon  a  bargain  by  the 

apiK)intor  for  his  own  advantage,  ib. 
As  that  child  should  assign  part  to  a  stranger,  ib. 
Or  pay  a  sum  to  a  person  not  an  object  of  the  power,  444 
Pay  father's  debts,  ib. 

When  appointment  is  in  payment  of  a  debt,  ib. 
Or  upon  arrangement  to  lend  part  to  the  father,  ib. 
Or  to  purchase  the  life  interest  of  the  appointor,  445 

Appointment  invalid  as,  although  it  be  not  for  the  advantage  of  the  ap- 
pointor, if  not  bona  fide,  ib. 
Valid  appointment  rendered  invalid  by  an  arrangement  that  a  party  not 

an  object  was  to  take  an  interest,  ib. 
Although  objectionable  arrangement  be  not  made  known  to  appointee,  ib. 
Even  although  appointor  was  by  voluntary  deed  donor  of  the  power,  44G, 

447 
Burthen  of  proof  lies  upon  person  seeking  to  prove  fraud,  when,  447 
Mere  circumstance  of  anger  and  resentment  in  the  execution  of  a  power 

not  adverted  to,  448 
Burthen  of  proof  altered  by  circumstances,  ib. 

Proof  required,  on  a  second  appointment  after  first  being  set  aside  as  a,  ib. 
Rule  the  same  where  fraudulent  appointment  has  been  revoked  by  the  ap- 
pointor, ib. 
Appointment  made  for  the  purpose  of  a  marriage  settlement,  valid,  ib. 
Though  appointee  settle  upon  persons  not  objects  of  the  power,  but  within 

the  marriage  consideration,  ib. 
As  upon  the  intended  husband  and  children  of  the  marriage,  449 
And  though  intended  husband  may  give  up  something  to  the  appointor 

when,  ib. 
Execution  of  power  to  jointure,  valid,  although  made  by  tenant  for  life  on 

his  death  bed,  450 
And  though  the  remainderman  had  refused  to  charge  the  estate  with  the 

debts  of  the  tenant  for  life,  ib. 
Appointment  with  the  object  of  improving  the  subject-matter,  valid,  ib. 
Though  the  appointor  may  to  some  extent  participate  therein,  ib. 
Appointment  under  an  agreement  to  settle  upon  persons  not  objects  of  the 

power  nor  within  the  consideration  of  marriage,  invalid,  451 
Appointment  to  object  of  the  power  absolutely  valid,  ib. 
Secus,  if  on  trust  for  the  donee  of  the  power,  ib. 
Or  to  effect  objects  not  within  the  power,  ib. 
Trustees  paying  fund  to  parties  taking  under  a,  are  compelled  to  replace 

it,  ib. 
Trustees  liable  to  costs  on  raising  captious  objections  to  appointments  and 

declining  to  transfer,  ib. 
A  fortiori  if  influenced  by  corrupt  motives,  ib. 
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FRAUD  UPON  A  VOWER— continued. 

Supported  by  Court  when  acting  bona  fide,  ib. 

Fraudulent  appointment,  how  far  void,  ib. 

In  the  case  of  a  power  to  jointure,  ib. 

of  a  power  to  appoint  to  several  objects,  452 

Distinction  by  Sir  W.  Grant  between  power  to  appoint  a  jointure  and  a 
power  to  appoint  to  children,  452,  453 

Fraudulent  appointment  to  several  objects  set  aside  genei-ally  in  toto,  452, 
453 

Secus,  where  authorised  purpose  in  an  appointment  can  be  severed  from 
unauthorised  purpose,  453 

One  of  two  contemporaneous  appointments   to   children  may  be  valid, 
though  one  corrupt,  ib. 

If  it  can  be  severed,  ib. 

Appointment  in  fraud  of  a  power,  set  aside  as  against  purchaser  for  valua- 
ble consideration,  with  notice,  ib. 

Or  without  notice,  if  the  purchaser  has  only  got  an  equitable  interest,  ib. 

Actual  notice,  and  not  mere  grounds  of  suspicion,  are  necessary  in  order 
to  affect  a  purchaser,  454 

Effect  of  lapse  of  time,  ib. 

"Where  a  parent  executes  a  power,  all  the  children  may,  by  arrangement, 
agree  to  give  an  interest  to  the  parent,  455 

And  by  a  family  arrangement,  persons  not  objec^  of  the  power  may  take 
under  a  settlement,  ib. 

Secus,  unless  it  appears  to  be  a  bona  fide  family  arrangement,  ib. 

Appointment  to  child  with  unauthorised  condition  attached,  is  good,  ib. 

But  the  condition  is  void,  ib. 

Parent  not  allowed  to  raise  portion  for  a  child  not  in  want  of  it,  and  not 
likely  to  live  so  as  to  take  as  administrator  of  the  child,  ib. 

Especially  if  child  in  default  of  appointment  was  entitled  to  portion  on 
attaining  twenty-one,  456 

Or  on  marriage  under  that  age,  ib. 

Hinchinbroke  v.  Seymour,  1  Bro.  C.  C.   394,  coiTCctly  stated  by  Jessel,  M. 
R.,  ib. 

Portions  charged  on  land  vested  under  a  power  bona  fide  raisable,  though 
children  die  before  wanting  them,  457 

And  appointor  takes  incidentally  as  their  administrator,  ib. 

Charge  on  land  in  favour  of  a  person  dying  before  it  is  vested,  not  raisa- 
ble, 459 

Comment  on  judgment  and  decision  of  Lord  Thurlow,  in  Lord  Jlincfiinbroke 
V.  Seymour,  1  Bro.  C.  C.  395,  ib. 

Result  of  the  authorities  on  vesting  by  Lindley,  L.  J.    ib. 

Appointment  ol  sum  already  set  apart  not  invalid  merely  because  parent 
may  take  in  event  of  child's  death,  460 

A  fortiori  where  father  can  take  nothing,  ib. 

Though  mother  may,  ib. 

Advancement  under  a  power  by  trustees  to  infant  to  purchase  a  commis- 
sion to  enable  him  to  sell  it,  is,  ib. 

Secus,  where  purchase  bona  fide  made  though  sale  afterwards  takes  place, 
ib. 

Bargain  on  appointment  by  a  father  to  derive  a  benefit  out  of  fund  unap- 
pointed,  invalid,  460,  461 

Inseparable  condition  not  authorised  by  power  fails  entirely  if  inseparably 
attached  to  gift,"  461 

Power  to  appoint  amongst  children  may  be  released  by  tenant  for  life,  462 

May  covenant  with  mortgagee  of  life  interest  not  to  exercise  power  of  charg- 
ing, 462 

Or  with  creditors  to  make  an  appointment  in  favour  of  a  child,  ib. 
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FRAUD  UPON  A  VOWER— continued 

Father  cannot  release  power  so  as  to  vest  property  intended  for  his  chil- 
dren in  himself,  ib. 

Secus,  in  the  case  of  his  mortgagees,  463 

Appointment  set  aside  when  necessary  consent  to  it  obtained  by  fraud,  ib. 

Or  is  given  for  the  mere  purpose  of  putting  money  into  the  hands  of  the 
father,  463,  464 

"Whether  appointment  set  aside  as  fraudulent  can  be  again  exercised,  464 

Whether  appointment  to  be  exercised  by  will  only,  is  valid,  if  exercised 
by  will  pursuant  to  a  covenant,  ib.     See  Illusory  Appointment 

FRAUDS,  STATUTE  OF, 

Agreement  to  purchase  lands  in  partnership  for  the  purposes  of  specula- 
tion, not  within,  229 

Resulting  trusts  not  within,  249.  See  Pabt  Pebfoemance  of  Ageee- 
MENT— Secret  Teusts. 

GRAFT.    See  Consteuctive  Trusts. 

GUARDIAN  AND  WARD. 

Purchase  by  guardian  ot  ward's  estate  on  his  coming  of  age,  improper,  206 
Purchase  by  guardian  acting  as  receiver  of  ward's  estate,  sold  under  de- 
cree, set  aside,  ib.     See  Teustee — Infant.  . 
If  he  buys  up  incumbrances  on  the  ward's  estate,  he  will  be  trustee  of  them 
for  his  ward,  ib. 

HEIR-LOOMS. 

Limited  by  executory  trust  with  reference  to  real  estate  in  strict  settle- 
ment, 37,  38,  39,  40,  41 

Family  jewels  limited  by  executory  trusts  as,  42 

Sale  of,  by  tenant  for  life  undfer  the  Settled  Land  Act,  43.  See  Executed 
AND  Executory  Teusts. 

Specific  delivery  up  of,  963  • 

HEIRS. 

When  put  to  election,  417,  418,  419.     See  Election. 
Purchases  from  expectant,  675.     See  Catching  Baegains. 

HUSBAND  AND  WIFE.    See  Advancement— Election— Equity  to  a  Set- 
tlement—Feaud  ON  Maeital  Rights — Sepaeate  Use. 

ILLUSORY  APPOINTMENT, 

What  amounts  to,  465 

Share  not  illusory,  coming  to  an  object  of  the  power  in  default  of  appoint- 
ment, good,  466 

Doctrine  of,  applicable  to  real  and  personal  estate,  ib. 

Unauthorised  exclusive  appointment  may  be  rendered  valid  by  partial  fail- 
ure as  a  fraud  on  the  power,  ib. 

Last  of  illusory  appointments  only  void,  when,  ib. 

Tenant  for  life  in  the  exercise  of  powers  under  the  Settled  Land  Act,  1882, 
held  a  trustee,  ib. 

Illusory  appointment  not  rendered  justifiable  by  misbehavior  of  child,  467 

But  it  may  be  by  other  circumstances,  as  where  child  is  an  uncertificated 
bankrupt,  ib. 

Or  has  had  a  provision  from  the  donee  of  the  power,  ib. 

Or,  it  seems  aliunde,  ib. 

But  not  where  provision  has  moved  from  the  donor  of  the  power,  ib. 

Equitable  rule  as  to  illusory  appointments  abolished  by  the  Illusory  Ap- 
pointments Act,  ib. 

Clause  recommended  by  Lord  St.  Leonards,  where  donor  wishes  all  objects 
to  have  substantial  share,  468 

Act  has  a  retrospective  operation,  when,  ib. 
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ILLUSORY  APPOINTMENT— co/i^jntterf. 

Does  not  make  valid  exclusion  of  objects  of  a  power  not  authorising  exclu- 
sive appointment,  ib. 

By  37  &  38  Vict.  c.  37,  such  exclusion  made  valid,  469 

Unless  instrument  creating  power  should  declare  amount  from  which  no 
object  should  be  excluded,  470 

Or  some  one  or  more  of  the  objects  should  not  be  excluded,  ib. 

INADEQUACY  OF  CONSIDERATION.    See  Consideration. 

INCLOSURE  COMMISSIONERS, 

Incapable  of  purchasing  what,  207 

INJUNCTION, 

Account  for  waste,  how  far  incident  to,  870,  871.     See  WASTE. 

JOINT  PURCHASERS, 

Purchasers  taking  a  conveyance  to  themselves  and  their  heirs,  joint  ten- 
ants at  law,  221 

And  in  equity,  unless  the  rule  of  law  is  controlled  by  the  presumed  inten- 
tion of  the  parties,  ib. 

Where  purchase-money  is  advanced  in  equal  proportions,  purchasers  will 
be  joint  tenants,  222 

Strong  leaning  in  equity  against  joint  tenancy,  ib. 

An  unequal  advance  of  the  purchase  money  will  create  a  tenancy  in  com- 
mon in  equity,  ib. 

Where  advance  is  equal,  circumitances  may  show  an  intention  to  create  a 
tenancy  in  common,  223 

Parol  evidence  of  circumstances  admissible,  ib. 

But  not  of  statements  of  intention,  ib. 

Whether  the  proportions  are  equal  or  unequal,  there  will  be  a  tenancy  in 
common,  of  money  advanced  upon  mortgage,  223 

Personal  representafives  of  deceased  mortgagee  necessary  parties  to  a  bill 
of  foreclosure,  ib. 

Or  redemption,  ib. 

Necessary  parties  to  a  receipt  for  mortgage  money,  ib. 

Though  legal  estate  be  in  surviving  mortgagee,  ib. 

Clause  that  receipt  of  survivor  shall  be  sufficient  inserted  in  mortgage 
deeds,  when,  ib. 

Object  of  clause  effected  by  sect.  61  of  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881,  224 

On  purchase  of  foreclosure  of  equity  of  redemption,  joint-mortgagees  held 
to  be  tenants  in  common,  ib. 

Payment  to  one  of  two  trustees  of  a  bond  formerly  binding  at  law,  ib. 

Secus,  in  equity,  ib. 

Equitable  rule  now  prevails,  ib. 

Persons  purchasing  for  a  joint  undertaking  or  partnership,  tenants  in  com- 
mon in  equity,  225 

Rule  of  survivorship  established  in  favour  of  merchandize,  ib. 

Afterwards  extended  to  joint-undertakings  in  partnership  and  trade,  ib. 

Partnersof  a  lease  taken  to  farm  the  land,  tenants  in  common  inequity,  ib. 

Survivor  trustee  for  the  representatives  of  the  deceased  partner,  ib. 

Result  the  same  when  two  persons  take  a  lease  of  land  for  building  houses, 
226 

Though  conveyance  be  taken  in  the  name  of  one  of  the  partners,  227 

But  partner  may  by  his  conduct  be  held  to  have  repudiated  contract,  ib. 

Whether  property  purchased  with  partnership  assets  is  joint  or  separate 

property,  227,  228 
Where  property  has  been  left  by  will  to  persons  jointly,  who  use  it  for 
partnership  purposes,  they  will"  be  joint  tenants,  228 
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JOINT  PURCHASERS— con/mtt<'rf. 

Unless  a  severence  of  the  joint  tenancy  can  be  inferred,  ib. 
Partnership  agreement  for  buying  and  selling  land  proved  by  parol,  229. 
See  Conversion,  6 — Frauds,  Statute  of. 

JOINT  TENANCY. 

Words  applicable  to,  construed  as  creating  tenancy  in  common  in  marriage 

articles,  when,  24 
In  will  directing  a  settlement,  ordinarily  creating  a  joint  tenancy,  how 
construed,  34.    See  Joint  Purchasers. 

JUDGE, 

Judgement  of,  where  he  has  interest  in  sabject  of  suit,  set  aside,  204 

LEASE, 

Renewal  of,  by  trustee,  54 

Trustee  cannot  take  from  himself,  177.     See  TRUSTEE— Stewaet— Con- 
structive Trusts. 

LEGACY  DUTY.     See  Conversion. 

LIEN.    See  Vendor's  Lien — Vendee's  Lien — Marshalling. 

LUNATIC.    See  Conversion — Election. 

MAINTENANCE, 

Of  wife  out  of  her  equitable  property,  530.    See  Equity  to  A  SETTLEMENT. 

MARRIAGE  ARTICLES, 

Construction  of,  2L    See  Executed  and  Executory  Trusts. 

MARSHALLING, 

Between  vendor's  lien  and  estate  of  the  vendee,  386 

In  favour  of  simple  contract  creditors  and  legatees,  where  the  purchased 

estate  decends,  ib. 
Butsemble  in  favour  ofsimple  contract  creditors  only  where  it  is  devised,  ib. 
Not  in  favour  of  legatees,  ib. 

Inapplicable  to  simple  contract  debts  in  cases  within  3  &4  Will.  4,  c.  1,  ib. 
See  Marshalling,  vol.  ii. — Paraphernalia. 
MINES, 

when  opened,  accounts  granted,  though  no  injunction  asked,  871.     See 
Waste. 
MISTAKE, 

evidence  admissible  to  show,  in  order  to  rectify  settlement,  49 
But  mistake  must  be  common  to  both  parties.     See  Executed  and  Ex- 
ecutory Trusts,  4 

MORTGAGE, 

Primary  fund  for  payment  of,  on  death  of  mortgagor,  751.     See  Conver- 
sion— Equitable  Mortgage — Exoneration. 

MORTGAGEE, 

Renewal  of  lease  by,  enures  for  benefit  of  mortgagor,  60 

With  power  of  sale,  cannot  purchase  the  mortgaged  estate,  187 

Except  by  express  authority  of  the  mortgagor,  ib.  See  Tacking — Trustee. 

May  purchase  equity  of  redemption  from  mortgagor,  1 88 

prior  mortgagee,  ib. 
Although  mortgagee  with  trust  for  sale,  ib. 
But  not  from  trustee  for  sale  for  mortgagor  and  mortgagee,  ib. 
Transactions  of,  with  mortgagor  viewed  with  jealously,  ib. 
Sale  to,  set  aside  in  cases  of  undue  influence,  ib. 
Or  less  given  as  a  price  than  would  have  been  given  by  others,  ib. 
Or  there  are  other  circumstances  of  misconduct,  ib. 
Lease  from  mortgagorto  under  distressed  circumstances,  may  be  set  aside,  ib. 
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MORTGAGOR, 

Renewal  of  lease  by  mortgagee,  enures  for  benefit  of,  60 
May  grant  lease  to  trustee  for  himself  under  power  reserved  until  entry 
by  mortgagee,  205 

ORNAMENTAL  TIMBER.     See  Waste. 

PARAPHERNALIA, 

What  constitute,  621 

Cannot  be  disposed  of  by  wife  during  the  life  of  her  husband,  lb. 

May  be  disposed  of  by  husband  by  act  inter  vivos,  ib. 

Not  by  will,  ib. 

But  wife  may  be  put  to  her  election  with  regard  to,  ib. 

Given  to  wife  by  husban<i  after  marriage  liable  to  his  debts,  ib. 

Widow's  claim  to,  preferred  to  general  legacies,  ib. 

Marshalling  for,  as  against  heir,  ib. 

Wife  entitled  to  have  redeemed  when  pledged  by  husband,  ib. 

Even  to  prejudice  of  his  legatees,  622 

Right  to,  barred  by  settlement,  ib. 

By  non-claim  when  bequeathed  to  her  for  life,  ib. 

Articles  ordinarily  constituting,  when  given  by  relatives  or  friends  con- 
sidered as  given  to  her  separate  use,  ib. 

And  she  may  dispose  of  them  as  a  i^me  sole,  ib. 

And  they  are  not  liable  to  the  debts  or  disposition  of  her  husband,  ib. 

Husband  may  give  ornaments  absolutely  to  his  wife,   and  not  merely  for , 
the  purpose  of  being  worn,  623 

Distinction  between  such  gifts  to  separate  use  of  a  married  woman,  and  as 
mere  paraphernalia,  ib. 
PARTNER, 

Renewing  lease  is  trustee  for  the  firm,  58,  69 

Employed  to  purchase,  cannot  sell  his  own  goods  to  the  firm,  195.     See 
Agent— Constructive  Trusts — Trustee, 

Nor  a  co-owner  of  ship  acting  as  ship's  husband,  195 

Nor  can  a  solvent  partner  of  a  coal  mine  purchase  share  of  insolvent  part- 
ner concealing  knowledge  of  a  seam  of  coal,  ib. 

Even  though  sale  were  on  an  execution,  ib. 

Cannot  carry  on  business  of  otherwise  than  for  benefit  of  firm,  196 

Either  in  his  own  name,  ib. 

Or  the  name  of  another,  ib. 

Deriving  profits  from  separate  trade,  not  within  scope  of  jMtrtnership,  not 
liable  to  account,  197 

But  may  be  liable  for  a  breach  of  contract,  ib. 

Surviving  may  purchase  share  of  deceased  partner,  ib. 

Not  having  conduct  of  sale  of  partnership  effects  will  alone  have  leave  to 
bid  by  Court,  ib. 

PARTNERSHIP  CAPITAL, 

Purchases  of  land  with.  230.     See  Conversion,  2. 

PART  OWNER  OF  SHIP, 

Not  entitled,  to  use  ship  for  his  private  trading,  196 
Must  account  for  profits,  ib.  ^ 

PART  PERFORMANCE  OF  AGREEMENT, 

Takes  a  parol  agreement  for  purchase  of  land  out  of  Statute  of  Frauds, 

884,  885  ' 

Principle  on  which  Court  proceeds,  885 
What  are  acts  of  part  performance,  ib. 
Acts  merely  introductory  and  done  previous  to  an  agreement,  not  acts  of 

part  performance,  ib. 
Nor  subsequent  acts  if  merelv  ancillary  to  agreement,  886 
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PART  PERFORMANCE  OF  AGREEMENT— continued. 

As  delivery  of  abstracts,  ib. 

Orders  to  draw  and  endorse  conveyances,  ib. 

Instructions  for  a  lease,  ib. 

Viewing  or  measuring  an  estate,  ib. 

Employing  surveyors  or  appraisers  to  value  timber  thereon,  ib. 

Or  stock,  ib. 

Appropriation  of  money  for  purchase,  ib. 

The  release  of  a  right  from  a  third  party  for  value  in  pnrsnance  of  the  con- 
tract, ib. 

Whether  signature  of  a  written  document  is,  ib. 

Payment  of  part  of  the  consideration  money  is  not,  ib. 

Nor  even  of  the  whole,  ib. 

Nor  of  the  auction  duty,  ib. 

Admission  inio  possession,  having  reference  to  the  agreement,  an  act  of 
part  performance,  ib. 

A  fortiori,  if  the  purchaser   has  laid  out  money  in  buildings  or  improve- 
ments, 887 

Acts  of  part  performance  must  be  referable  to  the  agreement,  ib. 

Possession  must  not  have  been  obtained  wrongfully,  ib. 

Allowance  by  owner  of  stranger  to  remain  in  possession  may  be  an  act 
of,  887 

Mere  continuance  in  possession  by  tenant  not  an  act  of,  ib. 

Possession  an  act  of  part  performance  in  case  of  sales,  888 

Leases,  ib. 

Other  contracts  when,  ib. 

Family  arrangements,  ib. 

Acquiescence  in  jwssession,  consequence  of,  as  affecting  the  setting  up  of 
the  Statute  of  Frauds,  ib. 

Effect  of  plaintiff  having,  subsequently  to  institution  of  suit,  obtained  an 
Act  of  Parliament  to  quiet  possession,  ib. 

Laving  out  of  money  by  stranger  entering  into  possession,  when  an  act 
of,  ib. 

Effect  of  payment  of  an  increased  rent  by  a  continuing  tenant  referable  to 
agreement,  ib. 

The  laying  out  of  money  in  improvements  by  a  continuing  tenant  an  act 
of,  when,  889 

And  proof  of  additional  terms  by  parol  to  written  agreement  not  pre- 
cluded, 889 

Acts  of  by  sub-lessee,  890 

The  laying  out  of  money  must  not  be  of  an  equivocal  character,  ib. 

Semble,  not  material  that  the  act  of  part  performance  easily  admitted  of 
compensation,  ib. 

Surrender  of  lease  held  in  Ireland  to  be  an  act  of,  when,  ib. 

And  a  dissolution  of   partnership  and  release  of  retiring  by  continuing 
partners,  891 

Parol  agreement  must  be  such,  that  if  in  writing  specific  performance 
thereof  would  be  decreed,  ib. 

Want  ot  writing  not  being  aground  of  jurisdiction,  890 

And  the  obligation  must  be  of  legal  character,  ib. 

Not  purely  a  matter  of  honour,  ib. 

Case  of  mutual  wills,  ib. 

Agreement  must  be  complete,  892 

Terms  must  be  certain  and  unambiguous,  ib. 

Companies  and  corporations  bound  by  acts  of  part  performance,  ib. 

Purchase  at  sale  by  auction  not  binding  without  agreement  in  writing,  ib. 

Or  in  bankruptcy,  ib. 

Receipt  or  entry  by  auctioneer  when  a  memorandum  within  Statute  of 
Frauds,  ib. 
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PART  PERFORMANCE  OF  AGREEMENT— ron<i;iwfrf. 

Sale  before  Master  in  Chancery  not  within  the  Statute,  893 

Nor  semble  a  sale  under  the  present  practice,  ib. 

Purchaser  taking  possession  of  lot,  and  cutting  crops,  held  to  do  acts  of,  ib. 

Acts  of  part  performance  as  to  one  lot,  not  applicable  to  another,  ib. 

Doctrine  of  part  performance  not  to  be  extended,  ib. 

Not  applicable  to  a  lease  by  consent  in  writing  ol  a  married  woman,  when 

such  consent  not  obtained,  ib. 
Remainderman  not  bound  by  parol  agreement  of  tenant  for  life  to  grant  a 

lease  under  a  power,  though  coupled  with  acts  of  part  performance   by 

tenant,  ib. 
Unless  remainderman  acquiesced  in  the  part  performance,  ib. 
And  was  aware  of  the  agreement,  ib. 
Or  lay  by  and  allowed  expenditure  by  lessee  after  death  of  tenant  for 

life,  ib. 
Law  not  affected  by  the  Leases  and  Sales  of  Settled  Estates  Act,  ib. 
Or  by  the  Landed  Property  (Ireland)  Improvement  Act,  ib. 
Acts  of  part  performance  of  a  parol  agreement  for  a  family  arrangement 

effectual,  ib. 
Marriage  not  an  act  of  part  performance,  894 

Parol  contract  taken  out  of  the  Statute  by  acts  of  part  performance  inde- 
pendent of  the  marriage,  ib. 
Parol  agreement  of  wife  to  convey  lands  of  which  she  was  seised  in  fee, 

(not  to  her  separate  use)  to  her  husband  not  rendered  binding  by  his 

acts,  of,  ib. 
Representations  upon  the  faith  of  which  marriage  has  taken  place  when 

made  good,  895,  896 
Return  to  cohabitation  may  be  a  sufficient  act  of,  896 
.     But  doctrine  not  applicable  to  contracts  of  service,  ib. 

Contract  taken  out  of  statute  when  provisions  of  have  not  been  complied 

with  hy  reason  of  fraud  of  defendant,  897 
As  by  his  fraudulently  preventing  execution  of  a  deed,  ib. 
By  fraudulent  non-execution  of  a  defeazance  to  deed,  ib. 
Or  a  fraudulent  omission  of  a  defeazance  in  a  deed,  ib. 
On  admission  of  evidence  absolute  conveyances  reduced  to  mortgage,  ib. 
Or  charge,  ib. 
Parol  evidence  in  support  of  variation  in  written  contract  supported  by 

acts  of,  ib. 
Secus,  if  without  such  acts,  ib. 

.  But  admissible  as  a  defence  to  specific  performance  to  show  written  agree- 
ment does  not  contain  real  terms,  897,  898 
Either  by  fraud,  898 
mistake,  ib. 
surprise,  ib. 
Or  that  agreement  was  executed  upon  faith  of  a  stipulation  varying  it,  ib. 
But  specific  performance  decreed  upon  plaintiff  submitting  to  perform 

agreement  with  variations,  ib. 

See  Secret  Trust — Statute  of  Frauds. 

PERMISSIVE  WASTE, 

Whether  Court  will  Interfere  to  prevent,  861.     See  Waste. 
PERPETUITIES, 

Direction  in  executory  trust  to  settle  property  in  violation  of  rule  against 
executed  cy-pres,   43.      See   EXECUTED    AND    EXECUTORY   TRUSTS — 
.     Resulting  Trusts. 
PIN  MONEY, 

Definition  of,  620 

Object  of,  ib. 

Arrears  of,  how  far  recoverable,  620,  621 
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POWERS, 

What  will  be  inserted  in  settlements  directed  to  be  made  by  Court  in 

cases  of  executory  trusts,  44 
Conferred  under  Lord  Cranworth's  Act,  48 
Under   the  Settled   Estates  Act  and  Settled   Ljnd  Act,    1882,    ib.      See 

Defective   Execution  of  a  Power — Executed  and  Executoey 

Trusts,  3— Fraud  upon  a  Power. 

PRESUMPTION  OF  ADVANCEMENT, 

When  it  arises  on  purchase  by  a  parent,  in  name  of  child,  254 

Or  person  in  loco  parentis,  255 

How  it  may  be  rebutted  or  supported,  259.     See  Advancement. 

PRINCIPAL  AND  SURETY, 

Surety  is  entitled  to  all  securities  which  the  co-sureties  have  obtained  from 
principal  debtor,  125 

Althou«;h  not  uware  of  their  existence,  ib. 

Akio  policies  of  assurance  on  life  of  debtor,  ib. 

Parties  may  by  contract  waive  benefit  of  securities,  ib. 

Surety  may  by  default  estop  himself  of  benefit  of  securities,  126 

Surety  paying  debt  entitled  to  securities  of  creditor  from  debtor,  ib. 

Immaterial  that  creditor  was  not  aware  of  securities,  ib. 

Or  whether  they  were  taken  before  suretyship  or  after,  ib. 

Eight  may  be  lost  by  surety  taking  a  security  upon  other  property,  ib. 

Unless  he  did  so  without  knowledge  of  prior  security,  ib. 

Surety  paying  off  part  of  a  mortgage  debt  entitled  to  charge  on  the  es- 
tate, ib. 

But  not  to  a  security  given  at  a  different  time  for  a  different  part  of  the 
debt,  ib. 

Surety  leaving  balance  unpaid,  security  presumed  to  remain  for  balance, 
when,  12{) 

Cannot  be  treated  as  released,  127 

Mortgagee  making  a  second  advance  cannot  tack  second  mortgage  as 
against  surety,  ib. 

Surety  entitled  to  all  equities  which  creditor  had  against  principal  debt- 
or, 128  f 

Also  against  persons  claiming  under  him,  ib. 

Entitled  to  marshal  securities  against  whom,  ib. 

To  set  otf  debt  due  from  principal  debtor  against  demand  of  creditor, 
when,  ib. 

To  set  off  in  bankruptcy  a  mortgage  debt  he  has  paid  of  the  principal 
debtor  against  money  owingto  theownerof  the  equity  of  redemption,  128 

And  he  may  set-off  his  payment  against  calls  where  Joint  Stock  Company 
is  owner  of  the  equity  of  redemption,  ib.  , 

May  have  benefit  of  a  vendor's  lien  on  payment  of  price  for  goods  to  broker, 
when,  ib. 

Surety  for  one  of  two  separate  debts  due  on  distinct  securities  cannot  call 
for  assignment  of  both  securities  on  payment  of  one  debtor,  ib. 

And  creditor  will  have  a  right  to  consolidate  securities,  ib. 

Surety  lor  further  advance,  on  payment  of  original  debt,  entitled  to  sur- 
plus value  of  securities,  ib. 

Upon  what  right  of  surety  to  securities  depends,  lb. 

Release  of  surety  by  loss  of  security  through  neglect  of  creditor,  ib. 

Or  by  security  not  being  properly  perfected,  ib. 

Right  to  securities  does  hot  arise  by  endorsing  a  bill  of  exchange,  131 

Surety  discharging  obligation  can  only  claim  for  what  he  has  actually 
paid,  ib. 

Early  instances  of  assignment  of  securities  to  surety,  131 

Surety  more  recently  not  entitled  to  an  assignment  of  a  debt  or  bond,  131, 132 
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PRINCIPAL  AND  ^VRETY— continued. 

A  surety  paying  off  a  bond  was  a  simple  contract  creditor,  132 

But  a  surety  upon  a  second  bond,  given  as  a  collateral  security,  entitled 
even  under  old  law,  on  payment  of  the  debt,  to  an  assignment  of  the  orig- 
inal bond,  132 

Surety  paying  Crown»debt,  stood  in  place  of  Crown,  ib. 

Law  of  Scotland,  133 

By  Mercantile  Law  Amendment  Act,  1856,  surety  now  entitled  to  assign- 
ment of  judgment,  specialty,  or  other  security  by  creditor,  ib. 

Statute  applicable  to  co-contractors  and  co-debtors,  ib. 

To  trustee  suing  co-trustee  for  indemnity  for  breach  of  trust,  134 

Surety  could  not  under  5th  section  have  remedy  against  co-surety  on  mo- 
tion, ib. 

Not  applicable  where  breach  of  contract  made  before  act,  takes  place  after,  ib. 

Retainer  by  surety  executor  of  debtor  for  debt  paid  alter  his  death,  ib. 

Surety  under  act  discharging  a  specialty  debt  becomes  a  specialty  creditor 
of  debtor,  ib. 

Secus,  where  debtor  dies  before  specialty  debt  discharged,  ib. 

Specialty  and  simple  contract  debts  now  payable  pari  passu,  135 

Only  surety  paying  the  debt  before  bankruptcy  had  a  right  under  the  old 
Bankruptcy  law  to  stand  in  the  place  of  the  creditor,  ib. 

When  surety  paid  before  the  bankruptcy  of  the  debtors,  ib. 

When  the  surety  paid  after  proof  by  the  creditor,  ib. 

And  the  surety  might  compel  the  principal  creditor  to  go  in  and  prove  the 
debt,  ib. 

Principal  creditor  in  such  case,  trustee  of  future  dividends  for  surety,  ib. 

And  compelled  to  account  for  dividends  already  received,  ib. 

Law  not  altered  by  subsequent  Bankruptcy  Acts,  ib. 

Under  successive  Bankruptcy  Acts,  surety  paying  debt  after  bankruptcy 
had  right  to  prove,  ib. 

Or  stand  in  place  of  creditor  who  had  proved,  ib. 

Law  not  altered  under  the  Bankruptcy  Act,  1883,  ib. 

Payment  of  part  of  a  debt  by  a  surety  to  the  creditor  after  proof,  will  not 
prevent  his  receiving  dividends  on  the  whole  debt,  136 

Provided  he  does  not  receive  more  than  20s.  in  the  pound,  ib. 

Surety  subsequently  paying  the  whole  debt  entitled  to  future  dividends 
until  when,  ib. 

Proof  of  surety  for  part  of  debt  paid  before  bankruptcy,  ib. 

Right  of  surety  may  be  varied  by  contract,  ib. 

Rights  of  creditors  in  respect  of  unpaid  instalments  guaranteed  by  a  surety, 
ib. 

Surety  entitled  to  prove  in  debtor's  bankruptcy  for  what  he  has  paid,  ib. 

Cannot  put  creditors  to  election  to  carry  out  or  reject  arrangement  in  toto,  ib. 

Right  of  surety  for  a  limited  part  of  debt  paying  it  to  future  dividends 
thereon  of  principal  debtor,  ib. 

No  distinction  between  bankruptcy  and  winding  up,  137 

But  rule  in  bankruptcy  in  calculating  dividends  considering  sum  paid  by 
surety  as  expunged  not  applicable  to  winding-up  cases,  ib. 

Right  of  creditor  may  be  waived,  ib. 

Surety  for  the  whole  debt  with  limit  of  liability  liable  to  pay  sum  due  within 
such  limit,  ib. 

And  is  not  entitled  to  deduct  therefrom  rateable  proportion  of  dividends  on 
bankruptcy  of  debtor,  ib. 

Distinction  between  guarantee  of  part  of  debt  and  of  the  whole  debt  with 
limit  of  liability,  138 

Prima  facie  a  limited  security  for  a  floating  balance  is  security  for  p 
debt,  138,  139  ' 

Secus,  where  the  suretyship  limited  in  amount  is  for  a  debt  already     -i  .   • 
tained  exceeding  the  limit,  139 
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PRINCIPAL  AND  SURETY— co»i.i««erf. 

Surety  under  old  law  having  paid  debt  and  interest  after  bankruptcy  of 
debtor  could  not  prove  for  interest,  ib. 

Doubtful  whether  he  can  do  so  now,  ib. 

Where  creditor  enforces  his  rights  unjustly  as  between  sureties  inter  se 
Court  will  afterwards  adjust  the  same,  ib. 

Co-debtor  paying  debt  not  entitled  to  prove  formoiety  on  bankruptcy  of  co- 
debtor,  140.     See  Sureties. 

In  respect  of  what  he  may  prove,  ib. 

PROBATE  DUTY, 

Payable  on  real  property  converted  to  partnership  purposes,  when,  233 
Payable  in  respect  of  real  estate  directed  by  a  will  to  be  converted,  995-997. 

See  Conversion. 
Money  resulting  to  heir-at-law  on  partial  failure  of  trust  to  convert  liable 

to,  on  his  death,  996 
Donatio  mortis  caus4  not  liable  to,  1088 

PROMOTERS  OF  COMPANY, 

Stand  in  a  fiduciary  relation  to  it,  185,  186, 187.     See  Trustee. 
Dealings  with  when  set  aside,  ib. 

PURCHASE-MONEY.    See  Application  of  Purchase  Money — Vendor^s 
Lien. 

PURCHASERS, 

When  bound  to  see  to  application  of  money,  80.  See  Application  of  Pur- 
chase Money— Joint  Purchasers. 

Who  cannot  become,  174,  See  Agent — Assignees  of  a  Bankrupt — Bar- 
rister— Bishop — Creditor — Director — Executor — Guardian  and 
Receiver — Ward — Mortgagee — Stock  Broker — Trustee. 

In  the  names  of  third  parties,  213.  See  Advancement— Resulting 
Trusts,  1. 

Of  a  fictitious  person,  254 

RECEIPTS, 

Power  to  give,  for  purchase-money,  when  implied,  80.  See  Application 
OF  Purchase  Money. 

RECEIVER, 

Cannot  purchase,  when,  177. 

RECONVERSION, 

Of  partnership  property  into  realty,  234.     See  Conversion,  6. 
Of  property  directed  to  be  converted,  1004.     See  Election. 

RECTIFCATION  OF  SETTLEMENT, 

When  directed  in  equity,  49.    See  Executed  and  Executory  Trusts,  4 

RECTOR  OR  VICAR, 

How  far  they  can  fell  timber,  858.     See  Waste. 

RELEASE  OF  POWER, 

When  valid  and  when  fraudulent,  462,  463.     See  Fraud  upon  a  Power. 

RENEWAL  OF  LEASE, 

By  trustees  or  executors,  is  in  trust  for  person  entitled  to  the  old  lease, 

54.    See  Constructive  Trusts. 
By  administratrix  of  tenant  from  year  to  year,  ib. 
By  executor  de  son  tort,  55 
By  husband,  ib. 

By  tenant  for  life,  55,  56,  57,  58. 
By  one  of  several  persons  jointly  interested,  58 
By  tenant  for  life  and  remainderman  jointly,  ib. 
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RENEWAL  OF  l.EA^E— continued. 
By  a  partner,  58,  59,  60 
By  a  mortgagee,  60 
By  mortgagor,  60 

By  party  entitled  subject  to  debts,  legacies,  and  annuities,  60,  61 
Sale  of  right  of,  effect  of,  61 
Agent  cannot  effect  for  his  own  benefit,  ib. 
Trusts  will  not  attach  on  additional  lands,  62 

RESIDUARY  LEGATEE, 

May  purchase  share  of  another,  197 

On  a  charge  on  share  of  another  for  less  than  the  amoont,  ib.     See  Trustee. 

RESTRAINT  UPON  ALIENATION, 

Of  married  woman,  605.     See  Separate  Use. 

RESULTING  TRUSTS. 

1.   On  purchases  taken  in  the  names  of  strangers^  243,  244 

Whether  in  one  name  or  several  jointly,  244 

Or  successively,  ib. 

Custom  of  a  manor  that  nominee  should  take  beneficially,  is  bad,  244 

Doctrine  applicable  to  real  and  personal  estate,  ib. 

Bond  taken  in  the  name  of  another,  ib. 

Transfer  of  stock,  ib. 
•        Purchase  of  annuity,  ib. 

And  to  a  joint  advance  on  purchase,  ib. 

To  purchaser  taking  a  grant  of  copyholds  to  strangers  successive,  245] 

To  his  executor  or  administrator  if  no  special  occupant,  ib. 

But  no  trust  will  as  a  rule   result  to  defeat  the  policy  of  Acts  of  Parlia- 
ment, ib. 

As  the  old  Registry  Acts  of  Ships,  ib. 

Exceptions  from  rule,  245,  246 

Retransfer  to  rightful  owner  of  ship  compelled  notwithstanding  the  Mer- 
chant Shipping  Act,  when,  ib. 

And  an  account  of  earnings,  ib. 

Effect  of  non-registrat  ion  of  mortgage  of  ship,  ib. 

Investment  made  in  evasion  of  the  Savings  Bank  Act  (9  Geo.  4,  c.  92),  ib. 

Do  not  arise  in  favour  of  a  person  who  has  purchased  an  estate  in  the  name 
of  another  to  give  him  a  vote,  247 

In   favour  of  a  person  purchasing  lands  in  New  South  Wales  in  the  name 
of  a  third  party,  ib. 

Advance  of  purchase-money  may  be  proved  by  parol  evidence,  ib. 

Even  against  statement  in  deed,  ib. 

But  the  evidence  must  be  clear,  ib. 

Semble,  evidence  of  the  mean  circumstances  of  the  nominal  purchaser  is 
admissible,  ib. 

Evidence  admissible  against  express  declaration  of  the  deed,  after  death 
of  nominal  purchaser,  247,  248 

Admission  by  nominal  purchaser  of  the  payment  of  the  purchase-money 
by  the  real  purchaser,  sufficient  evidence,  248 

And  parol  evidence  is  admissible  against  denial  by  answer  of  the  nominal 
purchaser,  ib. 

Held  {in Bartleit  v.  Picheragill,  1  Eden,  515)  not  admissible  to  prove  agency 
of  purchaser  against  his  denial  by  answer,  ib. 

Bartlett  v.  Pickersgill  recently  disapproved  of,  249 

In  favour  of  cestui  que  trust  on  proof  of  purchase  by  trustee  of  land,  ib. 

Or  goods  and  chattels,  ib. 

Right  of  cestui  que  trust  to  elect  to  take  property  purchased,  ib. 

Or  to  hold  it  as  security  for  trust  money,  ib. 
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RESULTING  TTIVBTS— continued. 

Right  of  cestui  que  trust  to  a  charge  on  land  bought  by  trustee  with  a 
mixed  fund,  250 

Trustee  entitled  to  an  indemnity  for  sum  advanced,  ib. 

Trust  money  followed  when  invested  by  other  fiduciaries,  ib. 

As  by  agents,  ib. 

Bailees,  ib. 

Collectors  of  rents,  ib. 

May  be  followed  when  paid  into  an  account  at  a  bankers,  ib. 

And  is  a  charge  on  the  balance,  ib. 

Rule  in  Clayton^ s  Case,  (1  Mer.  572)  not  applicable  as  to  cheques  drawn  by 
by  the  trustee,  250 

Except  as  between  two  trust  funds  paid  by  trustee  to  his  account  with  a 
banker,  ib. 

Trustee  may  follow  trust  money  wrongly  invested,  ib. 

Though  he  concurred  actively  in  the  breach  of  trust,  ib. 

Trust  money  bona  fide  paid  to  third  party  cannot  be  followed,  251 

As  when  paid  to  a  tradesman  for  a  debt,  251 

To  an  auctioneer  as  a  deposit  lorfeited  on  non-completion  of  contract,  ib. 

To  a  landlord  by  an  uncertificated  bankrupt  for  rent,  ib. 

No  trust  results  on  purchase  of  land  by  person  under  an  obligation  to  set- 
tle all  his  personal  estate,  ib. 

But  personal  estate  on  being  traced  will  be  a  charge  on  land  cestui  que 
trusts,  ib. 

No  trust  results  for  person  advancing  purchase  money  as  loan,  ib. 

Semble,  no  trust  results  upon  a  transfer  in  the  same  manner  as  on  a  pur- 
chase in  the  names  of  others,  251,  252 

And  presumption  arises  that  a  gift  was  intended,  252 

And  it  may  be  rebutted  or  supported  by  evidence,  ib. 

2.  How  resulting  trusts  may  be  rebutted. 

Resulting  trusts  may  be  rebutted  by  parol  evidence,  ib. 

Either  as  to  part  or  as  to  the  whole,  253 

Subsequent  purchase  or  transfer  presumed  to  be  made  for  same  purpose 

as  first,  ib. 
Receipt  of  income  by  purchaser  not  sufficient  evidence  of  intention  not  to 

make  a  gift,  ib. 
Resulting  trust  not  rebutted  by  statements  of  intention  to  confer  unde- 
fined benefit,  not  acted  on,  ib. 
A  fortiori  if  inconsistent  with  acts  of  enjoyment,  ib. 
Parol  evidence  even  of  interested  parties  in  connection  with  surrounding 

circumstances  admissible  to  rebut,  2q4 
Presumption  of,  not  raised  after  long  acquiescence  in  the  enjoyment  of  the 

person  in  whose  name  property  was  purchased,  ib. 
And  do  not  arise  where  there  is  an  express  trust,  though  but  by  parol,  ib. 
On  purchase  in  the  name  of  a  fictitious  person,  ib. 
Deposit  in  the  name  of  a  third  person,  to  give  him  a  fictitious  credit,  when 

void  as  against  creditors,  ib. 
Purchase  in  the  name  of  a  child  or  wife  prim^  facie  an  advancement,  254. 

See  Advancement. 

3.  On  failure  of  trusts  of  land  directed  to  be  sold,  there  is  a  resulting  trust  for 

the  heir,  1041 
So  where  money  impressed  with  character   of  realty  is   directed  to  be 

sold,  ib. 
Or  where  partial  disposition  only  is  made  of  money  to  arise  from  land 

directed  to  be  sold,  ib. 
Or  where  money  arising  from  sale  is  given  over  on  event  which  does  not 

happen,  1042 
Or  for  a  purpose  which  is  wholly  or  partially  void  for  illegality,  ib. 
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EESULTING  TRV&T^— continued. 

As  being  against  tlie  Statute  of  Mortmain,  1042 

or  the  Irish  Charitable  Donation  and  Bequests  Act,  or  the  Rule 
against  Perpetuities,  or  the  Thellusson  Act,  ib. 

Principle  on  which  cases  proceed,  1043 

Blending  of  the  proceeds  of  realty  with  personal  estate  immaterial, 
1043,  1044 

So  express  direction  that  proceeds  of  sale  shall  be  deemed  personalty,  is 
immaterial,  1044 

Though  followed,  by  a  declaration  that  lapse  shall  not  be  for  the  benefit  of 
the  heir-at-law,  ib. 

On  failure  of  trusts  Crown  could  not  claim  })y  escheat,  when,  ib. 

Or  as  bona  vacantia,  ib. 

See  now  the  Intestates  Estates  Act,  1884,  ib. 

Whether  real  property  directed  to  be  sold  results  to  the  heir  as  real  or  per- 
sonal estate,  1045 

Where  sale  of  land  necessary  surplus  undisposed  of  results  to  binfi  as 
money,  ib. 

Goes  to  his  personal  representatives,  ib. 

Though  land  may  not  have  been  sold  in  his  lifetime,  ib. 

And  it  would  pass  by  heir's  will  as  personalty,  ib. 

And  previous  to  the  Wills  Act  by  unattested  will.  ib. 

Where  sale  is  unnecessary  by  means  of  a  total  lailure  of  the  purposes  of  con- 
version, heir  takes  estate  as  realty,  ib. 

Descendible  to  his  heir,  1046 

Devisable  by  will  attested  so  as  to  pass  real  estate,  ib. 

Rights  of  parties  not  varied  by  sale  unnecessarily  made  by  trustees,  ib. 

Heir  in  material  line  entitled  to  estate  of  which  testator  was  seised  ex 
parte  materna,  ib. 

Illustration  of  doctrine  by  Sir  John  Leach,  ib. 

Where  conversion  of  land  directed  by  deed,  whatever  is  undisposed  of  re- 
sults to  settlor,  1046,  1047 

Where  some  only  of  the  purposes  fail,  what  is  undispossed  of  results  to  set- 
tlor as  personalty,  1047 

Whether  the  trust  for  sale  is  to  arise  in  the  life-time  of  the  settlor,  ib. 

Or  not  until  after  his  decease,  ib. 

Where  the  whole  purpose  for  which  conversion  is  directed  fails,  prop- 
erty results  to  settlor  as  real  estate,  ib. 

4.  Money  directed  to  be  laid  out  in  land,  devised  to  uses  which  wholly  or  par- 

tially fail,  results  so  far  as  they  fail  to  the  next  of  kin,  1047 
Next  of  kin  take  it  as  real  estate,  ib. 

Personal  representatives  have  no  equity  to  call  for  conversion,  ib. 
And  heirs  or  devisees  of  next-of-kin  will  take,  ib. 

5.  Distinction  between  a  sum  charged   upon,    and  a  sum    excepted  from,  a 

devise,  1049 

Failure  of  purpose  for  which  a  sum  excepted  from  a  gift  to  residuary  de- 
visee is  given  results  to  heir-at-law,  ib. 

In  the  case  of  a  charge  devisee  entitled  to  benefit  of  failure,  ib. 

Whether  the  failure  arises  from  the  legatee  of  the  charge  not  attaining  a 
vested  interest,  ib. 

As  for  instance  the  age  of  twenty-one,  1049. 

On  the  failure  charitable  legacies  made  a  charge  on  land  contrary  to  che 
Mortmain  Act,  ib. 

By  lapse  on  the  death  of  the  legatee  during  the  life  of  the  testator,  1050 

By  neglect  of  the  testator  to  exercise  power  over  sum  charged  on  land,  ib. 

Or  the  exercise  of  power  in  an  illegal  manner,  ib. 

Devise  of  estate  "after  raising  a  certain  sum,"  equivalent  to  a  charge,  ib. 

Of  satisfied  term  created  by  will  results  in  favour  of  devisees,  when,  ib. 

584 


INDEX.  -  1149 

[The  paging  refers  to  the  [«]  pages.] 

RESULTING  TRV^T^— continued. 

Although  before  devise  in  strict  settlement  the  words  "subject  thereto," 
are  omitted,  ib. 

Devisees  take  charge  sinking  for  their  benefit  as  real  estate,  1051 

Except  when  sum  has  been  raised  during  life  of  devisees,  who  on  failure 
of  trusts  will  tiike  it  as  personal  estate,  ib. 

Existent  charge  appointed  for  purposes  which  fail,  does  not  sink  into  es- 
tate, ib. 

Devisee  of  property  takes  it  discharged  of  a  void  condition,  ib. 

As  a  condition  to  transfer  part  to  a  charity,  ib. 
6.    When  residuary  divise  or  bequest  comprehends  what  would  otherwise  have   re- 
sulted to  heir  or  next  of  kin. 

Money  arising  from  land  simply  directed  to  be  sold,  the  trusts  ot  which 
wholly  or  partially  fail,  will  not  pass  by  a  residuary  bequest,  1052,  1053 

Unless  st  is  expressly  stated  that  it  shall  be  conssdered  as  part  of  person- 
alty, 1053 

Or  the  intention  appears  that  it  should  pass,  ib. 

Blending  of  the  realty  with  the  personalty,  indication  of  such  intention, 
ib. 

Previous  to  1  Vict.  c.  26,  the  residuary   devisee  did  not  take  an  undisposed 
of  sum  excepted  from  real  estate  devised  for  sale,  1054 

But  it  resulted  to  the  heir  of  the  devisor,  ib. 

As  did  also  a  sum  which  lapsed  or  which  failed  on  account  of  illegality, 
ib. 

Even  where  the  proceeds  of  real  and  i)ersonal  estate  were  blended,  1054, 
1055 

Unless  by  express  words  or  by  obvious  intention  they  were  comprised  in 
the  residue,  1056 

By  1  Vict.  c.  26,  interests  in  real  estates  which  fail  by  lapse,  illegality,  or 
otherwise,  go  to  residuary  devisee,  ib. 

Unless  contrary  intention  appear  by  the  will,  ib. 

Devises  and  ])equests  to  a  child  or  other  issue  of  a  testator  do  not  lapse  if 
he  leave  issue  living  at  testator's  death,  ib. 

Resulting  trust  of  personal  estate  falls  into  residuary  bequest,  ib. 

Whether  as  being  originally  undisposed  of,  ib. 

Or  undisposed  of  by  reason  of  a  subsequent  event,  ib. 

As  failure  from  lapse,  ib. 

Or  being  void  for  illegality,  ib. 

But  testator  may  show  intention  to  except  part  of  his  personalty  from  the 
residue,  1056 

And  then  the  next  of  kin,  if  it  be  otherwise  undisposed  of,  will  take,  ib. 

Resulting  trust  of  interest  in  land  sinks  into  land  on  death  of  author  of 
trust  intestate  and  without  heirs  or  next  ot  kin,  1057 

And  in  the  case  of  personalty  Crown  would  take  as  bona  vacantia,  ib. 

RETAINER.     See  Set-off. 

REVERSIONARY  PERSONAL  ESTATE, 

Whether  a  married  woman  can  elect  between,  and  other  property  given  to 

her  433 
See  Election,  Equity  to  a  Settlement. 

REVERSIONS, 

Purchases  of,  when  set  aside,  675.     See  Catching  Bargains. 

SALE, 

To  trustees  and  fiduciaries,  when  set  aside,  174.     See  Trustee. 

Mere  inadequacy  of  price  for  interests  in  possession  not  sufficient  reason 

for  setting  aside,  676 
Unless  there  be  fraud  on  the  part  of  purchaser,  ib. 
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SALE — continued. 

Or  gross  inequality  of  price  evidencing  fraud,  ib. 

Persons  conducting,  when  ordered  by  Court  of  Chancery,  rarely  allowed 

tobidat,  197 
When  allowed,  ib. 
Of  reversions,  when  sel  aside,  675.     See  Catching  Bargains. 

SECRET  TRUST, 

Devisee  takes  beneficially,  though  testator  leaves  an  informal  declaration 

of  trust,  902 
When  devisee  promises  to  carry  out  the  testator's  intention,  trusts  will  be 

enforced,  ib. 
Or  if  by  silence  he  implies  that  he  will  do  so,  902 
Same  principle  applies  when  land  is  allowed  to  descend  upon  promise  by 

the  heir  to  provide  for  others,  ib. 
And  to  personal  as  well  as  real  proprerty,  903 
Devisee  bound  to  disclose  promise  to  hold  property  for  a  charity  in  evasion 

of  the  Mortmain  Act,  ib. 
Devise  to  individuals;  upon  a  secret  trust  for  a  charity  valid,  904 
But  equity  makes  them  trustees  for  the  heir,  ib. 
Devisees  as  joint  tenants  bound  by  the  promise  of  one  of- them  to  hold  for 

a  charity,  ib. 
Secus,  in  the  case  of  tenants,in  common,  ib. 
Heir  may  call  for  discovery  from  persons  to  whom  property  is  devised  with 

power  to  dispose  to  charities,  ib. 
Onus  of  proving  acceptance  of  trusts  by  devisees,  ib. 
Existence  of  mere  charitable  desire  or  object  in  the  mind  of  the  testator 

insufficient,  905 
So  is  a  mere  declaration  by  the  testator  in  favour  of  a  trust  by  an  informal 

paper,  905 
Unless  devisee  engaged  to  carry  it  out,  ib. 
Will  may  be  made  so  as  to  incorporate  a  separate  document,  ib. 
But  it  must  be  clearly  identified  bj"^  will,  ib. 
And  be  existent  when  will  was  made,  ib. 
Devisees  upon  trusts  to  be  afterwards  declared,  held  trustees  though  none 

declared,  ib. 
And  trusts  must  result  to  heir-at-law  of  testator,  ib. 
And  in  the  case  ot  bequest  of  personalty  to  next  of  kin,  900 
Defence  of  Statute  of  Frauds  cannot  now  be  raised  by  demurrer,  ib. 

SEPARATE  USE, 

Of  wife  formerly  not  allowed  at  law,  543  , 

Allowed  in  equity,  ib. 

Restraint  upon  anticipation  or  alienation  introduced  to  protect,  ib. 
Equitable  doctrine  of  extended  by  the  legislature,  ib. 
1.  Separate  use,  how  and  by  what  words  created^  independently  of  any  Statute. 
Who  may  give  or  settle  property  to  separate  use  of  feme,  545 
Either  before  or  after  or  during  coverture,  ib. 
Consent  of  husband  before  marriage  as  to  property  being  held  to  wife's 

separate  use,  ib. 
Parol  agreement  of  husband  not  binding,  ib. 
Unless  acted  upon,  how,  ib. 
Trustees  not  essential  to  existence  of,  544,  545 
Husband  converted  into  a  trustee  for  wife  when,  545 
May  give  property  to  trustee  for  separate  use  of  wife,  ib. 
Or  make  himself  a  trustee  for  her  separate  use,  ib. 
But  the  gift  in  either  case  must  be  clear  and  irrevocable,  ib. 
Uncorroborated  testimony  of  wife  not  sufficient  after  his  death  to  convert 

husband  into  a  trustee,  ib. 
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SEPARATE  VS>T1— continued. 

Imperfect  gift  does  not  amount  to  declaration  of  trust,  ib. 

Under  Conveyancing  and  Law  of  Property  Act,  1881,  husband  may  convey 

land  or  choses  in  action  to  wife  alone,  ib. 
Or  jointly  with  another,  ib. 
Also  by  a  wiie  to  her  husband  and  another,  ib.* 
To  bind  lee  simple  of  wife  before  marriage,  agreement  in  writing  must  be 

signed  by  wife  as  well  as  her  husband,  ib. 
Mere  renunciation  of  marital  right  by  intended  hu.sband,  does  not  amount 

to  a  dechiration  of  trust,  546 
Or  clothe  intended  wife  with  a  testamentary  power,  ib. 
Wife  entitled  to  outlay  of  husband  on  her  separate  property,  ib. 
Separate  use  excluding  marital  right  by  what  words  created,  546,  547,  548, 

549 
Exclusion  of  marital  right  in  a  French  settlement,  how  effected,  550 
"What  words  held  not  to  create  a  separate  use,  ib. 
Penson  of  widow  of  clerk  in  the  East  India  Company's  service  held  to  be 

to  her  separate  use,  when,  ib. 
As  to  presents  from  husband  to  wife  before  marriage,  551 
After,  ib. 
Husband  making  wife  defendant  in  suit  as  to  property,  admits  it  to  be  to 

her  separate  use,  ib. 
Erroneous  declaration  in  decree  that  wife  is  entitled  to  her  separate  use 

disregarded,  ib. 
Trustee  in  executory  precatory  trust  for  "children"  may  limit  shares  of 

daughters  to  their  separate  use,  ib. 
Property  settled  to  woman  under  equity  to  a  settlement,  ib. 
Savings  and  arrears  of  separate  property  considered  as  belonging  to,  ib. 
Acquisitions  of  married  woman  after  separation  when  held  to  be  to  her,  ib. 
When  husband  gives  permission  to  wife  to  carry  on  business  for  her  sepa- 
rate benefit,  ib. 
Makes  it  lier  separate  property,  ib. 

Immaterial  whether  business  was  established  by  wife  before  marriage,  552 
Or  after  with  husband's  consent,  ib. 
Or  had  formerly  been  carried  on  by  husband  when,  ib. 
Permission  by  husband  given  before  marriage,  binding  on  husband,  ib. 
And  his  creditors,  ib. 

Permission  given  alter  marriage  not  binding  on  husband's  creditors,  ib. 
Wife  may  carry  on  separate  trade  under  Married  Woman's  Property  Act, 

1882,  ib. 
Stock  in  trade  if  given  to  her  by  her  husband,  liable  to  his  creditors   ib. 
2.  Statutory  extension  of  the  doctrine  of  separate  use. 
By  the  Divorce  and  Matrimonial  Causes  Act,  552 
In  case  of  desertion  of  wife  by  her  husband  wife  may  obtain  protecting 

order,  ib. 
Earnings  and  property  of  wife  acquired  since  desertion  belong  to  her  as  a 

feme  sole,  ib. 
Liability  of  husband  or  his  creditors  seizing  such  property  of  wife,  553 
Wife  liable  to  sue  and  be  sued,  how  far,  ib. 
Protecting  order  not  applicable  to  property  acquired  by  immoral  practices, 

ib. 
Wife. with  protecting  order  entitled  to  sue  in  tort,  ib. 
In  case  of  judicial  separation  wife  deemed  feme  sole  as  to  property  acquired 

since  date  ot  sentence,  ib. 
Or  which  may  come  or  devolve  upon  her,  ib. 
Her  power  of  disposition,  ib. 
Devolution  of  her  property  on  intestacy,  ib. 
Effect  of  subsequent  cohabitation  with  husband,  ib. 
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Wife  whilst  separated  to  be  considered  a  feme  sole  as  to  contracts,  553,  554 

For  suing  and  being  sued  for  wrongs  and  injuries,  ib. 

And  in  any  civil  proceedings,  ib. 

And  husband  not  liable  for  her  engagements  or  contracts,  554 

For  her  wrongful  acts  or  omissions,  ib. 

Or  Qosts,  554 

Husband  liable  for  necessaries  supplied  to  wife,  when  alimony  not  paid,  ib. 

Divorce  and  Matrimonial  Causes  Act,  amended  by  21  &  22  Vict.  c.  108,  ib. 

Judge  ordinary  empowered  to  grant  protecting  order,  ib. 

Acts  extended  to  property  of  which  wife  is  executrix,  administratrix,  or 
trustee,  ib. 

Time  of  desertion  must  be  stated  by  protecting  order,  ib. 

Order  to  be  deemed  valid  until  reversed,  ib. 

Payments  until  reversed  good,  ib. 

Order  how  drawn  up,  ib. 

Wife  may  afterwards  obtain  payment  of  money  in  court,  ib. 

Or  from  trustees,  ib. 

Although  settled  without  power  of  anticipation,  ib, 

Eftect  of  protecting  order  when  married  woman  executrix,  ib. 

She  may  obtain  transfer  of  stock  standing  in  name  of  testator,  ib. 

Receive  dividends  as  a  feme  sole,  ib. 

Order  is  retrospective,  ib. 

Effect  of  discharge  of  order,  ib. 

As  to  what  constitutes  desertion,  ib. 

Semble,  protecting  orders  not  now  necessary,  ib. 

Statutory  extension  of  separate  use,  under  the  Married  Women's  Property 
Act,  1870,  ib. 

As  to  wages  and  earnings  of  married  women  thereunder,  555 

And  investments  thereof,  ib. 

Personal  property  coming  to  her  during  marriage  as  next  of  kin,  ib. 

Money  not  exceeding  £200  under  any  deed  or  will,  ib. 

Real  property  descending  to  her  as  heiress  or  co-heiress,  555,  556 

Investments  may  be  made  by  a  married  woman  to  her  separate  use  in  Gov- 
ernment annuities,  ib. 
Savings  banks,  ib. 
Public  stock  and  funds,  ib. 
Incorporated  or  Joint-Stock  companies,  ib. 
Industrial,  provident,  friendly,  benefit  building,  and  loan  societies,  ib. 

Provisions  against  use  of  monies  of  husband  without  his  consent,  556 

Or  in  fraud  of  his  creditors,  ib. 

Investments  under  the  Act  of  1870,  or  under  the  Act  of  1882,  may  be  re- 
ceived or  transferred  by  married  woman  without  concurrence  of  her  hus- 
band, ib. 

And  the  interest,  dividends,  and  profits  received  by  her,  ib. 

As  to  policies  effected  under  the  Act  of  1870,  ib. 

Mode  in  which  petition  under  that  Act  should  be  entitled  after  Act  of 
1882,  ib. 

Extension  of  the  doctrine  of  separate  use  by  the  Married  Women's  Prop- 
erty Act,  1882,  ib. 

Married  woman  capable  of  holding  and  acquiring  real  or  personal  property 

as  a  feme  sole,  ib. 
"And  without  inteivention  of  a  trustee,  556 

Woman  marrying  on  or  after  1st  Jan.  1883,  entitled  to'hold  and  dispose  of 
as  her  separate  property,  ib. 
Real  and  personal  property  belonging  to  her  at  the  time  of  her  marriage, 

557 
Property  devolving  upon  her  after  marriage,  ib. 
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Wages,  earnings,  money  or  property  gained  in  any  employment  or  trade 

separate  from  her  husband,  ib. 
B}^  the  exercise  of  literary  or  artistic  or  scientific  skill,  ib. 

Woman  married  since  Act  of  1882,  not  required  to  be  examined  separately 
under  s.  50  of  the  Settled  Estates  Act,  1877,  ib. 

Woman  married  before  Act  of  1882  entitled  to  dispose  of  as  separate  prop- 
erty, real  and  personal  property,  title  to  which  accrues  after  Act,  ib. 

Whether  vested  or  contingent,  ib. 

In  possession,  reversion,  or  remainder,  ib. 

Wages,  earnings,  money,  ib. 

Property  gained  and  acquired  by  her,  ib. 

Will  made  before  the  Act  of  1882,  to  be  construed  as  though  Act  had  not 
passed,  though  testator  die  after  Act,  558 

Husband  and  Avife  take  as  tenants  by  entireties  under  old  rule  in  will 
made  before  the  Act,  ib. 

Wife  taking  her  share  to  her  separate  use,  ib. 

Estate  taken  by  husband  and  wife  upon  a  will  made  since  the  Act  not  de- 
cided, ib. 

Investments  in  the  name  of  married  woman  at  commencement  of  the  Act 
of  1882,  prima  facie,  her  separate  property,  ib. 

Also  investments  transferred  to  a  married  woman  after  the  Act  of  1882, 
559 

Investments  in  the  joint  names  of  married  woman  and  others,  ib. 

Concurrence  of  husband  in  transfers  unnecessary,  560 

Fraudulent  investments  with  money  of  husband,  ib. 

Power  to  a  married  woman  to  effect  assurance,  561 

Upon  her  own  life,  ib 

Her  husband's,  ib. 

Husband  or  wife  may  effect  insurance  on  his  or  her  life,  ib. 

For  benefit  of  wife  and  children,  ib. 

Or  husband  and  children,  ib. 

As  to  policy  effected  in  fraud  of  creditors,  ib. 

AppDintraent  of  trustee  or  trustees  of  moneys  payable  under  policy,  ib. 

Vesting  of  policy  in  default  of  appointment  of  new  trustees,  ib. 

Appointment  of  new  trustees,  ib. 

Power  of  trustees  to  give  receipts,  ib. 
3.  Wife' 8  poioer  of  disposition  over  property  given  or  settled  to  her  separate  use. 

She  can  dispose  of  personal  estate  settled  to  her  separate  use,  by  acts,  int^r 
vivos,  or  by  will,  562 

Although  reversionary,  ib. 

Sum  settled  to  separate  use  of  an  English  woman  with  English  settlemen  t 
married  to  a  foreigner,  562 

When  income  given  to  her  separate  use  for  life,  and  capital  to  her  execu- 
tors, administrators,  and  assigns  for  her  separate  use,  ib. 

Personal  property  acquired  to  separate  use  after  making  will,  ib. 

Sum  covenanted  by  husband  to  be  paid  at  his  death  to  her  separate  use,  ib. 

Though  she  predeceased  him,  ib. 

Secus,  where  separate  use  is  confined  to  lite  interest,  563 

Though  sum  given  absolutely,  ib. 

Where  she  has  personal  property  settled  to  her  separate  use  sufficient  to 
satisfy  words  of  will,  not  to  be  held  to  be  an  execution  of  special  power 
not  referred  to,  ib. 

Secus,  where  will  if  not  held  to  be  an  execution  of  a  general  power,  would 
be  inoperative,  ib. 

Probate  of  will  of  woman  having  separate  estate,  ib. 

A  life  interest  in  real  estate  always  held  disposable  by  married  woman  as 
a  feme  sole,  ib.  v 

And  she  might  sell  or  mortgage  it,  ib. 
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And  contract  to  sell  enforced  against  her  separate  estate,  ib. 

But  not  against  her  personalty,  ib. 

Assignment  by  husband  and  ^vife  of  life  interest  of  reversionary  interest  in 
annuity  charged  on  land  to  separate  use  of  feme  sole  valid,  ib. 

Though  no  fine  levied  by  wife,  ib. 

Same  decision  as  to  rent  charge  in  Ireland,  663,  664 

According  to  recent  authorities  married  woman,  when  not  restrained  from 
alienation,  may  dispose  of  estate  of  inheritance  settled  to  her  separate 
use,  ib. 

By  deed  not  acknowledged,  664 

By  will,  ib. 

And  semble  even  although  the  legal  fee  is  in  the  married  woman,  ib. 

Secus,  when  the  .separate  use  extends  to  her  life  interest  only,  ib. 

Can  contract  to  sell  landssettled  to  .separate  use  to  a  Railway  Company,  ib. 

Or  demise  the  same,  565 

Lessee  protected  against  intrusion  of  owner  of  legal  estate,  ib. 

Woman  equitable  tenant  in  tail  of  freehold  estate  to  her  separate  use  may 
bar  estate  tail,  565 

Though  restrained  from  alienation,  ib. 

But  concurrencs  of  husband  necessary,  ib. 

Though  he  was  a  bankrupt,  with  order  of  discharge,  ib. 

Married  woman  cannot  dispose  of  property  settled  to  her  separate  use  on 
a  contingency  which  has  not  happened,  pending  contingency,  ib. 

Or  bind  by  general  engagement  separate  property  not  belonging  to  her  at 
the  time  of  the  contract,  ib. 

May  do  so  under  the  Married  Woman's  Property  Act,  1882,  ib. 

Married  woman,  tenant  for  life  for  her  separate  use,  under  instrument 
executed  before  Fines  and  Recoveries  Act,  protector  of  settlement,  565 

Acknowledgement  of  married  woman  now  to  be  taken  by  one  commis- 
sioner, how,  566 

Woman  married  since  the  Act  of  1882,  can  convey  property  without  ac- 
knowledgement or  concurrence  of  husband,  ib. 

As  may  also  woman  married  after  act  as  to  property  acquired  also  after 
act,  ib. 

Assigns  of  copyright  by  a  married  woman  entitled  to  it  to  her  separate 
use  when  prevented  from  breaking  her  contract,  ib. 

Married  woman  can  ])ind  separate  property  without  trustee's  assent,  ib. 

Unless  it  be  rendered  necessary  by  instrument  giving  her  the  separate 
property,  ib. 

Trustee  with  notice  of  assignment  thereof  by  married  woman,  liable  for 
subsequent  payments  t.)  her,  567 

Enlargement)  of  term  into  fee  simple  by  married  woman,  under  Convey- 
ancing and  Law  of  Property  Act,  ib. 

If  it  be  to  her  separate  use  without  the  concurrence  of  her  husband,  ib. 

Whether  with  restraint  upon  anticipation  or  iiot,  ib. 

Powers  of  a  married  woman  tenant  for  lile  under  Settled  Land  Act,  1882, 
when  entitled  to  her  separate  use,  ib. 

Or  entitled  under  any  statute  passed  or  to  be  passed  for  her  separate  prop- 
erty or  as  a  feme  sole,  ib. 

Restraint  on  anticipation  not  to  prevent  exercise  of  power,  ib. 
4.  Liahiliiy  of  .corpus  of  married  u-oman's  property  when  she  Jias  a  life  interest  for 
her  separate  vseioith  a  power  of  appointment. 

Where  the  power  of  appointment  is  general  by  deed  or  writing  or  will  it  is 
equivalent  to  an  absolute  gift  to  separate  use,  568 

And  property  is  liable  to  general  engagements  and  debts  of  the  married 
woman,  ib. 

But  Court,  during  her  life  only  affects  life  interest,  and  not  the  corpus,  ib. 

Immaterial  whether  life  interest  precedes  or  follows  power,  ib. 
590 


INDEX.  1155 

[The  paging  refers  to  the  [*]  pages.] 

SEPARATE    V^E—co7iti7iucd. 

Special  power  of  appointment  to  a  married  woman,  does  not  derogate  from 
an  ultimate  limitation  to  her  in  fee  to  her  separate  use,  ib. 

She  may  dispose  thereof  by  will,  ib. 

Where,  after  life  estate  to  separate  use,   rhere  is  a  power  to  appoint  by 
will,   ib. 

Semble,  exercise  of  power  by  will  renders  property  liable  to  debts  of  mar- 
ried woman,  569 

Even  in  the  absence  of  fraudulent  representation  on  her  part,  ib. 

Exercise  of  ceneral  power  by  married  woman  under  Act  of  1882  renders 
property  liable  to  her  debts  and  engagements,  570 

But  debts  and  engagements  do  not  prevail  against  parties  taking  in  de- 
fault of  appointment  by  a  married  woman,  ib. 
5.  Liability  of  separate  estate  to  debts  and  general  contracts  not  referring/  to  it. 

Separate  estate  bound  by  general  engagements  of  married  woman  in  writ- 
ing, ib. 

As  by  her  bond,  ib. 

Though  given  to  her  husband,  570. 

Or  with  him,  il). 

Or  with  a  stranger,  ib. 

Covenant  to  pay  a  sum,  ib. 

By  her  acceptance  of  a  bill  of  exchange,  ib. 

Or  her  indorsement  of  promissary  note,  571 

By  pro!niss;)ry  note  given  by  herself  alone,  ib. 

Qr  jointly  and  severally  with  her  husband,  ib. 

A  guarantee  of  costs  of  suit,  ib. 

A  contract  to  purchase,  ib. 

By  agreement  to  pay  additional  rent  for  a  house,  ib. 

To  take  a  house,  ib. 

Retainer   in    writing  by  married  woman  of  solicitor  implies  promise   to 
pay  taxed  costs,  ib. 

Also  her  written  acknowledgement  or  adoption  of  proceedings,  ib. 

Married  women  having  separate  property  if  sued  separately,  not  obliged 
to  give  security  for  costs,  ib. 

Secus,  if  she  be  restrained  from  atienation,  ib. 

Separate  property  liable  for  costs  of  suit  in  Divorce  Court  improperly  in- 
stituted against  her  husband,  ib. 

Separate  estate  not  liable  for  costs  of  solicitor  of  husband  and  wife   for 
business  relating  to  separate  estate,  ib. 

Unless  wife  has,  in  writing  or  verbally,  charged  her  separate  property,  ib. 

Or  promised  to  pay  the  costs,  ib. 

Husband  liable  to  solicitor  in  the  absence  of  special  contract,  ib. 

Married  woman  not  liable  for  costs  of  a  suit  in  which  she  was  not  interests 
ed,  572 

Though  during  insanity  of  husband  she  instructed  solicitor  to  appear  for 
her  children,  ib. 

Application  to  tax  solicitor's  bill  for  suit  relative  to  separate  property  must 
be  made  by  next  friend,  ib. 

Solicitor  cannot  enforce  lien  on  separate  estate,  pending  a  reference  for 
taxation,  ib. 

As  to  decree  establishing  claim  by  creditor  against  separate  estate,  ib. 

Separate  property  bound  by  engagements  of  married  women  operating  as 
contracts  not  appointments,  ib. 

Verbal  contract  sufficient,  ib. 

Except  where  writing  would  be  required  in  the  case  of  a  feme  sole,  573 

Held  i!i  Ireland  that  separate  estate  in  realty  not  liable  to  general  engage- 
ments of  married  woman  not  in  writing,  ib. 

Semble,  they  may  be  enforced  by  way  of  equitable  charge  and  execution,  ib, 
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Semble,  separate  property  of  married  women  not  liable,  upon  the  ground 

of  an  implied  assumpsit  in  opposition  to  her  intentions,  574 
Separate  estate  of  married  woman  not  liable  for  rents  wrongly  received  by 

her  from  trustees,  ib. 
Separate  estate  of  married  woman  not  liable  for  her  torts  or  breaches  of 

trust,  ib. 
Liable  on  contract  or  tort  under  the  Act  of  1882,  575 
Married  woman  (unless  restrained  from  alienation)  liable  for  concurrence 

jvith  trustees  in  breach  of  trust  as  to  a  fund  settled  to  her,  ib. 
And  cannot  call  on  trustees  to  replace  loss,  ib. 
Secus,  where  trust  lund  lost  was  payable  on  a  contingency  which  had  not 

happened,  ib. 
Married  woman's  separate  property  liable  for  breaches  of  trust,  in  respect 

of  property  under  the  same  trust,  576 
For  her  fraudulent  representation  in  resnect  of,  ib.  * 

Arrears  of  income  liable,  ib. 

Though  settled  without  power  of  anticipation,  ib. 
Future  income  of  such  property  not  liable,  ib. 

Married  woman  now  under  Act  of  1882  liable  for  breach  of  trust,  ib. 
For  devastavit  committed  either  before  or  after  marriage,  ib. 
Husband  not  subject  to  such  liabilities,  ib. 

Unless  he  has  acted  or  intermeddled  in  trust  or  administration,  ib. 
Husband  formerly  could  not  claim  contribution  out  of  separate  property 

for  payment  of  his  debts,  ib. 
Or  to  maintain  himself  and  his  family,  ib. 
Even  though  his  wife  has  eloped  from  him,  ib. 

Settlement  of  wife's  property  may  be  ordered  by  Divorce  Court,  when,  ib. 
Married  woman  liable  under  38   &  34  Vic.  c.  93,  for  maintenance  of  her 

husband  and  children,  when,  577 
Having  separate  property  liable  under  the  Married  Women's  Property  Act, 

1870,  to  maintenance  of  husband  and  children,  how  far,  ib. 
Under  the  Married  Women's  Property  Act,  1882,  liable  for  maintenance 

of  husband,  children  and  grandchildren,  ib. 
Wife,  having  separate  estate  may  pledge  her  lunatic  husband's  credit  for 

her  maintenance,  ib. 
How  far  an  allowance  will  be  made  to  husband  out  of  separate  property 

when  his  wife  is  a  lunatic,  577,  578 
Husband  paying  off  mortgage  on  his  wife's  separate  estate  may   charge  it 

to  extent  of  mortgage,  578 
Separate  estate  liable  when  wife  is  made  a  contributory,  578,  579 
Semble,  married  woman  having  separate  property  could   not  be  made   a 

bankrupt,  579 
Except  under  the  custom  of  London,  ib. 
Or  as  wife  of  a  convict,  ib. 

May  be  so  under  Married  Women's  Property  Act,  when,  ib. 
6.   Of  the  receipt  hy  the  husband  of  the  income  or  corpus  of  the  separate  property 

of  the  loife. 
Wife  can  deal  with  income  or  corpus  of  separate  estate  without  restraint 

on  anticipation,  ib. 
May  give  it  to  her  husband,  ib. 
Or  any  one  else,  ib. 
Wife  expressly  authorising  husband  to  receive  income  of  her  separate  p*'v 

perty  he  is  entitled  to  receive  it,  ib. 
So  where  she  permits  him  to  receive  tacitly,  ib. 
Especially  if  he  receive  it  for  many  years,  and  applies  it  for  the  benfit  of  the 

family,  579 
Even  when  there  is  a  clause  against  anticipation,  ib. 
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Or  the  husband  was  one  of  the  trustees,  ib. 

If  payment  were  made  to  him  as  husband  and  not  as  trustee,  580 

Practice  sufficient  evidence  of  acquiescence,  ib. 

Semble,  exception  where  there  is  a  receiver,  ib. 

Or  as  against  purchaser  for  value,  ib. 

In  some  cases  husband  held  accountable  for  one  year's  income,  ib. 

Wife  entitled  to  re-imbursement  when  she  has  neitherexpressly  nor  tacitly 

assented  to  the  receipt  by  her  husband  of  her  income,  ib. 
Assent  not  presumed  after  husband  has  in  breach  of  trust  misappropriated 

the  capital,  ib. 
Wife  must  make  a  serious  demand  for  her  income,  ib. 
Mere  trifling  complaints  not  sufficient,  ib. 
But  when  acquiescence  could   not  be  persumed  on  account  of  lunacy  of 

wife,  allowance  made  to  him,  581 
Married  woman  may  give  corpus  of  separate  estate  to  husband,  ib. 
Chattels  passing  by  manual  delivery,  ib. 
Cannot  recall  gift,  ib. 

Intention  of  wife  to  make  a  gift  must  be  clear  and  distinct,  ib. 
Presumption  of  a  gift  does  not  arise  on  the  transfer  of  property  from  a  wife 

to  her  husband,  ib. 
Onus  of  proving  intention  to  make  a  gift  lies  on  him,  ib. 
Consent  of  wife  must  be  taken  in  Court  to  transfer  of  fund  in  Court  settled 

to  her  separate  use  to  husband,  ib. 
Wife  may  now  convey  freehold  land  or  a  thing  in  action  to  her  husband 

alone,  ib. 
Or  jointly  with  another  person,  582 
Husband  liable  for  receipt  of  capital  and  savings  of  separate  property  of 

wife,  when,  ib. 
Followed  into  real  estate  purchased  in  his  name,  ib. 
Wife  may  by  her  acts  show  that  husband  was  not  liable  to  account,  ib. 
Wife  advancing  a  loan  out  of  her  separate  estate  may  prove  in  an  adminis- 
tration suit  against  estate  of  husband,  583 
Or  in  bankruptcy  under  the  Act  of  1882,  ib. 
Postponed  to  other  creditors  for  value,  ib. 
Evidence  of  husband  and  wife  formerly  in  civil  cases  not  admissible  for  or 

against  each  other,  583 
As  in  cases  relating  to  separate  property,  ib. 
Admissible  now  iinder  Evidence  Act,  ib. 

And  in  criminal  cases  under  the  Married  Women's  Property  Act,  ib. 
And  husband  and  wife  competent  to  give  evidence,  ib. 
Except  when  defendant  compellable  to  give  it,  ib. 
7.  Relief  afforded  to  and  against  a  married  woman  having  separate  estate  in  re- 
sped  of  her  contraets^  <&c. 
A  court  of  equity  can  make  no  decree  personally  against  a  married  Tvoman, 

but  against  her  estate  only,  ib. 
Extent  of  relief  against  separate  estate,  ib. 
Personal  estate,  584 
Rents  and  profits  of  real  estate,  ib. 
Stock,  ib. 

Life  interest  in  stock,  ib. 
Judgment  creditor  of  married  woman  entitled  to  a  writ  of  sequestration, 

when,  ib. 
To  a  receiver,  ib. 
Formerly  debt  payable  out  of  separate  estate  not  "bound  by  Statute  of 

Limitations,  ib. 
Semble,  statute  applicable  to  contracts  of  married  women  on  and  after  the 

1st  of  January,  1882,  ib. 

*  38   WHITE  ON   EQUITY.  593 
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Debt  in  respect  of  general  engagement  not  a  charge  on  separate  estate  until 
decree,  585  \ 

Until   decree  injunction  not  granted  lo  restraining  parting  with  such  es-j 
tate,  ib. 

Process  against  may  be  defeated  by  bona  fide  assignment  to  purchaser,  ib.- 

Or  mortgagee,  ib. 

Right  of  creditor  against  arrears  of  interest  due  where  there  is  a  clause 
against  anticipation,  ib. 

Of  married  women  over  such  arrears  where  invested,  ib. 

Married  woman  in  action  relating  to  separate  property  might  obtain  leave 
to  answer  separately,  ib. 

By  special  leave,  ib. 

Petition  of  course  irregular,  ib. 

When  not  required  to  give  security  for  costs,  ib. 

Served  by  leave  with  process  where  out  of  jurisdiction,  ib.    * 

Her  declarations,  evidence  against  her,  ib. 

Liable  to  attachment  for  want  of  answer,  ib. 

For  disobedience  to  order  of  Court,  when,  ib. 
.  Or  sequestration  of  her  separate  estate,  ib. 

Formerly  necessary  to  make  trustees  party  to  suit  against  woman  haviiig 
separate  property,  5S6 

Death  of  husband  would  not  defeat  action,  ib. 

Costs  of  husband  made  party  to  t:y  whether  estate  was  separate  or  not,  ib. 

Formerly  general  obligation  of  a  married  woman  bound  only  separate  es- 
tate she  was  then  entitled  to,  ib. 

Would  not  bind  property  to  which  there  was  a  restraint  on  alienation,  ib. 

Though  restraint  ceased  on  her  becoming  discovert,  ib. 

Nor  proceeds  of  policy  of  assurance  on  her  husband's  life,  alive  at  the  time 
of  her  obligation,  ib. 

Nor  fund  arising  from  income  settled  to  the  separate  use  of  wife  with  re- 
straint on  anticipation,  587 

Subsequently   acquired  separate  property,  may  now  under  the  Married 
Woman's  Property  Act,  1882,  be  bound,  ib. 

Liability  ot  married  woman  under  that  act  in  respect  of  separate  property 
to  sue  and  be  sued  in  contract,  ib. 

In  tort,  ib, 

Husband  need  not  be  joined  in  action,  587 

As  plaintitf,  ib. 

Or  defendant,  ib. 

Damages  and  costs  recovered  by  her  to  be  her  separate  pi'Operty,  ib. 

Recovered  against  her  to  be  payable  out  of  her  separate  ])roperty,  ib. 

Woman  may  sue  alone  for  tort  committed  before  Act,  5S8 

Contract  of  a  married  woman  binds  only  to  extent  of  her   separate  pro- 
perty, ib. 

Power  of  suing  and  being  sued  is  not  so  limited,  ib. 

As  to  judgments  against  married  woman  under  the  Act  of  1882,  ib. 

Contract  of  a  married  woman  deemed  prima  facie,  under  the  Act  of  1882, 
to  be  made  with  respect  to  her  separate  property,  ib. 

And  binds  present  and  future  acquired  separate  property,  588,  589 

Sections  3  &  4  of  the  Act  of  1882,  not  retrospective,  589 

Da  not  include  contracts  made  before  the  act,  ib. 

May  be  brought  within  Act  by  a  reference  to  arbitration  after  Act,  ib. 
TFi/e's  antemipiial  debts  and  liabilities. 

Husband  at  common  law  liable  to  debts  of  wife  dum  sola.  ib. 

Married  woman  taken  in  execution  with  her  husband,  detained  if  she 
have  separate  property,  ib. 

Secus,  if  she  had  not,  ib. 
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Wife  remained  liable  if  no  action  were  brought  during  the  coverture,  ib. 
Ceased  at  law  if,  after  judgment  recovered  against  herself  and  husband. 

tlic  husband  obtained  his  discharge  in  bankruptcy,  ib. 
Wife's  separate  estate  in  equity  still  liable,  ib. 
Husband  as  administrator  subject  to  her  antenuptial  liabilities,  to  what 

extent,  ib.    . 
Husband  not  liable  for  acceptance  of  wife,  carrying  on  trade  in  her  maiden 

name,  Avhen,  o90 
Husband  under  Married  Women's  Property  Act,  1870,  not  liable  for  wife's 

debts  contracted  dum  sola,  ib. 
Wife  liable  to  be  sued  tor,  ib. 
And  her  separate  property  liable,  ib. 
By  Married  Women's  Property  Act,  1874,  husband  and  wife  may  be  sued 

for  de\>ts  ot  wife  l)efore  marriage,  ib. 
Husband  only  liable  to  extent  of  assets  received  from  wife.  590,  591 
Assets  in  respect  of  which  husband  is  liable,  591,  592 
Not  ncces.sary  in  action  to  allege  that  husband  had  received  assets  of  the 

wife,  592  ' 
And  property  of  wife  not  taken  out  of  power  of  creditors  by  a  settlement 

to  her  separate  use  without  power  of  anticipation,  ib. 
Liability  for  her  antenuptial  contracts  and  torts  under  the  Act  of  1882,  592, 

593 
Of  husband  to  what  extent,  593 
Suits  for  antenuptial  liabilities,  593,  594 
Act  of  wife  liable  to  criminal  proceedings  relative  to  property  of  husband, 

594 
Questions  between  husband  and  wife  to  be  settled  in  summary  way,  ib. 
Liahili'y  of  married  woman^s  property  af let  her  death 

Will  of  married  woman  having  separate  personal  estate  entitled  to  probate, 

594 
Administration  cum  testamento  annexo  when  granted,  ib. 
Creditor  of  a  feme  covert  may  commence  action  for  payment  ot  debts,  ib. 
But  her  specialty  and  simple  contract  debts  are  payable  pari  passu  out  of  a 

separate  estate,  ib. 
Or  out  oi  earnings  under  Act  of  1870,  ib. 
Executor  no  right  of  retainer  out  of,  595 
In  other  respects  the  ordinary  rules  of  administration  suits  are  applicable, 

ib. 
Arrears  of  income  fall  into  residue,  ib. 
Executors  of  married  women  take  only  separate  estate  disposed  of  by  will, 

ib. 
The  rest  goes  as  undisposed  of,  ib.  - 

Her  husband  takes  it,  ib. 
Exercise  of  power  by  feme  during  coverture  will  not  pass  dividends  of  stock 

received  after  husband's  death,  ib. 
Nor  proceeds  of  sale  of  chattels  after  his  death,  ib. 
And  will  go  to  her  next  of  kin,  ib. 
Rights  and  liabilities  of  legal  personal  representative  of  married  woman  in 

respect  of  personal  estate  under  Act  of  1882,  ib. 
Separate  estate  of  wife  not  liable  to  her  funeral  expenses,  ib. 
But  she  may  by  will  render  it  liable  thereto,  ib. 
Devolution  of  separate  property  undisposed  of  by  a  married  woman. 

Undisposed  of  personal  estate  settled  to  separate  use  of  wife,  unaffected  by 

legislation,  if  in  possession,  belongs  to  husband  jure  mariti,  ib. 
Also  equitable  interest  in  chattels  so  settled,  ib. 
And  choses  in  action  belong  to  him  as  administrator,  ib. 
Exception  where  wife  had  obtained  a  protecting  order,  ib. 

595 


1160  INDEX. 

[The  vagiDg  refers  to  the  [•]  pages.  ] 

SEPARATE  V?^E— continued. 

Semble,  right  of  husband  to  separate  personal  property  of  wife  undisposed 
of,  not  altered  by  Act  of  1882,  596,  597 

Liability  of  husband  as  administrator  to  antenuptial  debts  of  wife  not  af- 
fected by  Acts  of  1870  and  1874,  597 

Legal  personal  representatives  of  wife  rendered  liable  by  Act  of  1882^  ib. 

Undisposed  of  real  estate  in  fee  descends  to  heir  of  wife,  ib. 

Husband  entitled  as  tenant  by  the  curtesy,  ib. 

And  an  estate  tail  of  wife  descends  to  heir  in  tail,  ib. 

Subject  to  tenancy  by  the  curtesy,  ib, 

Semble,  law  not  altered  by  the  Act  of  1882,  597,  598 

Lands  purchased  out  of  savings  of  married  woman  descend  to  her  heir,  ib. 

8.  Savin ffs  and  arrears  of  separate  estate. 

Married  woman  has  same  power  over  as  over  separate  estate,  ib. 

Savings  from  separate  estate  liable  to  ber  contracts,  ib. 

Arising  from  property  settletl  to  separate  use  with  a  restraint  upon  antici- 
pation, when  not  liable  to  the  restraint,  598,  599 

Savings  of  money  remitted  by  husband  to  wife  for  her  maintenance  on 
separation  separate  property,  599 

Savings  of  wife  out  of  monies  given  by  husband  for  household  purposes  be- 
long to  him,  ib. 

For  dress,  Ac.,  ib. 

Of  allowance  to  wife  of  lunatic  living  apart  from  husband  her  separate  pro- 
perty, ib. 

Though  not  stated  to  be  for  her  separate  use  in  order,  ib. 

Investments  out  of  savings  in  land  arc  to  her  separate  use,  ib. 
in  houses,  ib. 

Or  out  of  earnings,  ib. 

Arrears  of  separate  estate  due  at  the  time  of  second  marriage  in  the  hands 
of  trustees,  retain  original  character,  ib. 

Secus,  where  payment  has  been  made  to  the  lady  or  her  order  daring  widow- 
hood, when,  ib. 

9.  Aid  hif  equity  to  protect  and  recover  separate  property  of  a  married  woman. 
Husband  restrained  from  interfering  with  separate  property,  599 
Though  directed  to  be  sold  with  life  interest  in  theproceetls  to  wife  for  her 

separate  use,  600 

Husband  may  be  restrained  from  interfering  with  proprietary  rights  of 
wife  in  house  settled  to  her,  ib. 

Doubtful  whether  he  can  be  so  when  not  seeking  to  disturb  those  rights,  ib. 

Except  under  special  circumstance,  ib. 

As  pending  of  a  suit  against  husband  for  adultery  and  cruelty,  ib. 

Creditors  of  husband  restrained  from  interfering  with  separate  proi)erty  of 
wife,  ib. 

Inquiries  directed  to  ascertain  what  chattels  belong  to  the  wife  to  her 
separate  use,  601 

Or  have  been  purchased  with  savings  of  her  separate  property,  ib. 

Restraint  of  cause  by  injunction  now  prohibited,  ib. 

Solicitor  not  allowed  to  appropriate  cheque  for  money  payable  to  separate 
use  of  wife  in  discharge  of  debt  of  her  husband,  ib. 

Married  woman  has  no  remedy  against  purchaser  for  value  from  her  hus- 
band without  notice,  Avhen,  601,  602 

Semble,  married  woman  could  not  sue  alone  to  restrain  a  mere  personal 
nuisance,  though  her  separate  property  was  thereby  depreciated,  602 

Trust  proceeds  from  lands  settled  to  separate  use  of  a  married  woman  with- 
out power  of  anticipation  sold  under  the  Settled  Estates  Act,  ib. 

Where  she  assigns  her  separate  property  to  secure  a  debt  of  her  husband, 
his  property  in  the  same  security  on  his  insolvency  first  applicable,  ib. 

Separate  use  before  Judicature  Act,  1873,  recognised  by  courts  of  law,  ib. 

6m 
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Married  woman  under  Divorce  Act  may  sue  and  be  sned  without  next 

friend,  ib. 
When  she  has  got  a  judicial  separation,  ib. 
Or  a  protecting  order,  ib. 
Under  Married  Woman's  Property  Act,  1870,   may  maintain  action  for 

wages  and  earnings,  603 
For  money  and  property  by  the  same  Actdeclared  to  be  separate  property,  ib. 
Not  necessary,  in  any  action,  to  have  a  next  friend,  ib. 
Or  to  join  her  husband,  ib. 
Or  trustees,  ib. 

But  Act  of  1870  did  not  give  any  powers  to  sue  a  married  woman,  604 
Necessary  therefore  in  such  cases  to  join  husband,  ib. 
Husband's  costs,  ib. 

Semble,  stock  in  trade  comes  within  meaning  of  "Earnings,"  ib. 
Husband  must,  under  that  Act,  be  defendant  in  action  to  charge  wages  and 

eiirnings,  ib. 
The  right  and  liability  to  sue  and  be  sued  under  the  Act  of  1870  and  1874 

preserved  by  Married  Women's  Property  Act,  1882,  in  matters  before  that 

Act,  ib. 
Woman,  whether  married  l)efore  or  after  the  Act  of  1882,  may  in  her  own 

name  institute  civil  and  criminal  proceedings  for  protection  of  separate 

property,  ib. 
Against  all  persons,  including  her  husband,  ib. 
Also  criminal  proceedings,   ib. 

When  criminal  proceedings  not  to  be  taken  against  husband,  ib. 
Wife  may  proceed  in  trespass  against  persons  entering  house  purchased  with 

her  earning.s,  when  ib. 
Right  of  husband  to  do  so  not  decided,  ib. 
10.  As  to  restraint  upon  anticipation. 

Anticipation  or  alienation  of  the  separate  property  of  a  married  woman  may 

be  restrained,  605 
Whether  the  subject  of  the  gift  be  real  estate,  ib. 
Or  personal,  ib. 
In  fee,  ib. 
Or  for  life,  ib. 
Or  in  tail,  ib. 

Will  not  prevent  entail  being  barred,  ib. 
Clause  against  alienating  stock  valid,  ib. 
And  if  in  court  she  cannot  call  for  a  transfer,  ib. 
Unless  upon  restraint  failing  on  death  of  a  tenant  for  life,  606 
Distinction  between  fund  bearing  and  not  bearing  income  erroneous,  ib. 
She  cannot  assign  interest  of  fund  settled  to  separate  use  without  power  of 

anticipation  as  accruing  de  die  in  diem,  607 
But  only  interest  already  payable,  ib. 
Clause  against  anticipation  prevents  liability  of  married  woman  for  breach 

of  trust,  ib. 
Or  the  consequences  of  her  fraud,  when,  ib. 

Or  the  fraudulent  concealment  of  the  clause  against  anticipation,  ib. 
Clause  against  anticipation  valid  against  Englishwoman  domiciled  abroad, 

when,  ib. 
Does  not  prevent  trustees  getting  costs  out  of  fund,  when,  ib. 
Nor  the  costs  of  the  wife  being  paid  thereout  in  suit  to  defend  fund,  ib. 
Nor  husband  and  wife  appointing  fund  between  each  other,  when,  607,  608 
What  words  will  restrain  alienation  or  anticipation,  608,  609 
Restraint  will  not  be  affected  unless  words  clear,  609,  610 
Clause  against  anticipation  when  inserted  in  case  of  executory  trusts,  35, 

48,611 
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Clause  inserted  in  appointment  is  a  breach  of  the  rule  against  perpetuities, 
when,  ib. 

Clause  rejected  by  Court,  ib. 

Where  such  restriction  in  a  bequest  void  for  remoteness,  ib. 

Articles  for  settlement  to  separate  use  of  a  woman  of  her  own  property, 
ought  not  to  have  clause  against  anticipation,  ib. 

At  any  rate  if  woman  be  of  full  age,  ib. 

Court  cannot  acton  such  clause  until  settlement  rectified  by  its  insertion,  ib. 

Act  of  1882  does  not  interfere  with  separate  use  and  clause  against  antici- 
pation, (Jll,  612 

Either  in  existing  or  future  settlements,  ib. 

Semble,  simple  restraint  under  the  Act  effectual,  612 

Not  effectual  in  settlement  of  a  woman's  property  against  antennptial 
•  debts,  ib. 

And  no  settlement  by  woman  to  have  greater  validity  against  creditors  than 
a  man's,  ib 

11.  Duration  and  extent  of  separate  use  and  restraint  on  alienation^  and  when  lat- 
ter can  be  dispensed  with. 

Restraint  as  well  as  the  separate  use  does  not  arise,  or  cease,  when  woman 
is  discovert,  ib. 

When  a  feme  sole  before  marriage,  ib. 

When  a  widow,  ib. 

After  a  decree  for  judicial  separation,  ib. 

Extends  to  a  subsequent  coverture,  when,  ib. 

Judgment  of  Lord  Langdale,  M.  R.,  in  TuUett  v.  Armstrong,  613,  614 

Trust  for  separate  use  may  be  confined  to  a  particular  coverture,  614 

If  extended  to  the  life  of  the  woman  may  revive  on  a  subsequent  cover- 
ture, ib. 

Though  separate  use  is  to  be  free  from  control  of  then  intended  husband,  ib. 

By  what  acts  a  woman  during  discoverture  acquires  property  unfettered  by 
the  restraint,  615 

By  receipt  of  proceeds  of  sale  of  property  settled  to  from  trustees,  ib. 

By  calling  for  transfer,  ib. 

When  there  are  no  trustees,  ib.  \  i 

Effect  of  non-conversion,  ib. 
conversion,  616 

Whether  covenant  to  settle  after-acquired  property  comprehends  separate 
property,  ib. 

When  intended  wife  is  of  age,  ib. 

When  an  infant,  ib. 

Effect  of  her  avoiding  or  disaffirming  covenant  on  attaining  twenty-one,  616 

On  her  electing  to  confirm  it,  ib. 

Formerly  could  only  confirm  it  as  to  separate  property  in  possession,  617 

May  under  the  Act  of  1882  do  so  as  to  after-acquired  separate  property,  ib. 

Separate  property  not  comprehended  in  covenant  cx)ntined  to  husband's 
after-acquired  property,  ib. 

Or  when  covenant  to  settle  after-acquired  property  of  wife  excludes  "prop- 
erty otherwise  settled,"  ib. 

Property  given  to  a  woman  by  will  coming  into  operation  after  the  Act  of 
1882,  comes  within  covenant  to  settle  after-acquired  property,  ib. 

Though  property  settled  and  limited  to  her  separate  use  is  thereby  excepte'd, 
ib.    • 

Formerly  restraint  on  alienation  could  not  be  dispensed  with  by  the  Court, 
618 

Or  fund  settled  by  separate  use  with  such  restraint  parted  with  by  Court 
during  coverture,  ib. 

Or  paid  to  party  under  power  of  attorney,  ib. 
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Property,  notwitlistanding  restraint  or  alienation,  may  be  sold  to  satisfy 

piior  equity,  619 
Liable  for  costs,  when,  ib. 
Is  aftected  by  lapse  and  acquiescence,  ib. 
May  be  bound  by  a  compromise,  when,  ib. 

Restraint  upon  anticipation  when  dispensed  with  by  legislature,  ib. 
When  Court  enabled  to  dispense  therewith,  619,  620 
See  Paraphernalia — Pin  Money. 

SEPARATION, 

A-greement  for,  between  husband  and  wife,  when  decreed  to  be  specifically 
performed,  912,  943.     See  Siapillon  v.  SidpiUon,  vol.  2. 

SET  OFF, 

Executor  or  administrator  offered  itor  cannot  set  off  debt  of  husband  to  es- 
tate against  wife's  equity  to  a  settlement  out  of  a  legacy,  534 
See  Equity  to  a  Settlement. 

SETTLEMENT, 

Rectiiication  of,  49.     See  Executed  and  Executory  Trusts. 
Equity  of  wife  to,  507.    See  Equity  to  a  Settlement. 

SHELLEY'S  CASE. 

Rule  of,  how  far  applicable  to  executory  trusts,  19,  21,  28.     /See  Executed 
AND  Executory  Trusts. 

SOLICITOR 

Conducting  sale  cannot  purchase,  162 

Has  no  general  authority  to  consent  to  a  purchase  by  trustee  from  his  cestui 
que  trust,  179 

To  bankruptcy  cannot  purchase,  199 

Solicitor  may  purchase  from  his  client,  but  he  must  prove  that  the  trans- 
action vvas  fair,  189,  199 

And  the  payment  of  the  purchase-money  though  receipt  is  endorsed  on 
deed,  200 

Rule  laid  down  by  Lord  Eldon,  ib. 

In  a  fair  transaction  a  solicitor  may  file  a  bill  against  his  client  for  specific 
pertbrmance,  201 

Or  tliird  parties,  ib. 

Intervention  of  another  solicitor  should  be  insisted  on,  ib. 

Rule  not  applicable  if  the  solicitor  does  not  act  in  hac  re,  when,  ib. 

If  a  solicitor  who  has  ceased  to  act  has  acquired  knowledge  at  the  expense 
of  his  former  client,  he  cannot  sustain  a  purchase,  ib. 

Unless  he  has  communicated  it  to  him,  ib. 

May  take  a  mortgage  for  what  is  due  to  him,  ib. 

Not  allowed  to  derive  any  benefit  on  purchase  from  client  by  deed  improp- 
erly drawn,  ib. 

Or  by  improper  delay  in  obtaining  order  for  receiver,  202 

Or  by  reason  of  information  obtained  during  employment,  when,  ib. 
'As  by  buying  up  a  mortgage,  ib. 

Employed  to  purchase,  accountable  for  profits  clandestinely  made  by  sale 
of  his  own  property,  ib. 

Having  conduct  of  sale  under  a  decree  cannot  purchase,  ib. 

Nor  if  he  intervenes  for  parties  interested  in  such  sale,  ib. 

Employed  to  purchase  securities  of  client,  cannot  hold  them  as  security 
for  more  than  he  paid,  203 

Though  allowed  in  deed  executed  by  his  client,  ib. 

Interest  allowed  to  solicitor  on  such  purchases,  ib. 

When  mortgagee  restrained  from  exercising  a  power  of  sale,  ib. 
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SPECIFIC  DELIVERY  UP  OF  CHATTELS.     See  CHATTELS— Deeds 
When  decreed,  963 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS, 

Jurisdiction  of  Equity  to  compel,  912 

Must  be  founded  on  valuable  consideration,  ib, 
1.  As  to  contracts  relating  to  real  and  personal  property. 

Relative  to  real  property,  if  unobjectionable,  decreed  as  of  course  where 
Stiitute  of  Frauds  is  complied  with,  ib. 

Because  the  award  of  damages  would  not  afford  adequate  compensation,  ib. 

Also  in  quasi  contracts,  after  notice  to  treat  given  by  railway  or  other  com- 
panies in  exercise  of  compulsory  powers,  if  price  be  fixed,  ib. 

Either  by  correspondence,  ib. 

By  the  landowner  and  company,  ib.  * 

By  arbitrators  under  the  Lands  Clauses  Consolidation  Act,  ib. 

By  written  agreement,  ib. 

By  surveyor  named  by  parol,  ib. 

By  verdict  of  a  jury,  ib. 

Railway  company  compelled  to  accept  an  agreement  for  lease  with  ttsnal 
covenants,  when,  913 

What  interest  payable  by  a  railway  company  on  purchase  or  compensation 
money,  ib. 

When  company  compelled  to  take  the  whole  after  having  given  notice  to  take 
part  of  land,  ib. 

Company  can  give  notice  of  intention  to  withdraw  notice  to  treat,  ib. 

Remedy  by  mandamus  by  landowner  against  company  refusing  to  proceed 
after  notice  to  treat,  914 

Jurisdiction  to  enforce  in  personam,  ib. 

Specific  performance  of  agreements  relating  to  personal  chattels  when  not 
decreed,  ib. 

Not  decreed  when  damages  at  law  aftord  ah  adequate  compensation,  911, 
915.    See  Statute  of  Frauds — Part  Performance. 

As  in  the  case  of  contract  to  buy  stock,  915 

corn,  ib. 
hops,  ib. 
coals,  915,  91G 

Decreed  where  damages  at  law  cannot  be  correctly  estimated,  916 

Or  will  not  furnish  a  complete  remedy,  ib. 

As  in  the  case  of  a  contract  to  deliver  so  much  iron,  &c.,  for  a  certain  nmn- 
ber  of  years  by  instalments,  ib. 

Or  to  purchase  timber  growing  in  a  convenient  locality,  ib. 

Or  a  contract  to  clear  timber  off  land,  917 

To  purchase  stoge,  part  of  a  bridge,  ib. 

To  purchase  articles  of  virtu,  ib. 

Semble,  purchase  of  specific  chattels  should  always  be  enforced,  ib. 

Lord  Westbury's  opinion  on  ^he  subject,  918 

Decreed  to  purchase  debts  proved  under  a  bankruptcy,  ib. 

And  vendor  may  file  a  bill  as  well  as  the  purchaser,  ib. 

Of  contract  to  purchase  an  annuity,  919 

Of  contract  to  purchase  a  patent,  ib. 

But  where  commodities  fluctuate  in  price,  parties  must  be  active  in  insist- 
ing on,  ib. 

Trust  attaching  to  personal  chattels  always  enforced,  919,  920 

Specific  performance  decreed  of  contract  to  purchase  Neapolitan  stock,  920 

Of  life  annuity  payable  out  of  dividends  of  stock,  921 

To  sell  life  interest  in  public  funds  refused,  ib. 

Semble,  partly  on  ground  of  misrepresentation,  ib. 

To  accept  transfer  of  railway  shares  on  which  nothing  has  been  paid  en- 
forced, ib. 
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Purchaser  to  pay  calls  and  indemniiy  vendor,  when,  921,  92*2 

Not  decreed  where  the  purchase  was  of  mere  "scrip  certificates,"  922 

Of  agreement  to  accept  shares  in  joint  stock  company  decreed,  when,  ib. 

But  proceedings  of  directors  must  be  prompt,  ib. 

Not  decreed  if  partnership  could  be  put  an  end  to,  ib. 

Liability  of  a  jobber  purchasing  shares,  ib. 

Must  accept  the  share  himself  and  indemnify  the  vendor,  ib. 

Or  furnish  names  of  transferees  to  vendor,  922 

Broker  of  purchaser  stands  in  same  position,  92:? 

Jobber  ''with  registration  guarranteed''  liable  unless  there  is  a  complete 
novation  of  the  original  contract,  ib. 

Liable  until  transferees'  names  are  registered,  ib. 

Jobber  "without  registratmn  guaranteed"  not  liable  after  acceptance  of 
names,  and  taking  of  transfers,  ib. 

Reasonable  objection  can  be  taken  to  the  names,  ib. 

As  when  the  name  given  is  that  of  an  infant,  ib. 

If  name  of  infant  given,  jobber,  though  ignorant  of  the  fact,  must  in- 
demnify the  vendor,  ib. 

And  the  purchaser  giving  the  name  must  indemnify  the  jobber,  ib. 

As  where  the  name  is  that  of  a  non-existent  person,  925 

A  lunatic,  ib. 

A  married  woman,  ib. 

A  person  whose  name  has  been  given  without  authority,  ib. 

A  foreigner  resident  abroad  when,  ib. 

Not  necessary  that  name  of  subvendee  should  be  given,  ib. 

Original  purchaser  not  liable  if  name  of  person  without  means  be  given, 
if  name  be  not  objected  to,  ib. 

Stockbrokers  can  oblige  transferees,  named  by  them  to  jobbers,  to  register 
and  indemnify  them  from  calls,  when,  ib. 

Semble,  new  contract  may  arise  on  acceptance  of  name  by  plaintiff's 
brokers,  ib. 

And  defendant  is  thereby  bound  to  accept  transfer,  ib. 

And  indemnify  plaintift"  from  future  calls,  ib. 

No  contract  between  the  original  vendor  and  intermediate  purchaser  of 
shares,  ib. 

Third  party  adopting  contract  to  purchase  shares  compelled  to  jierform 
it,  92(5 

Equitable  owner  of  shares  registered  in  another  name  entitled  to  decrease 
and  indemnity,  ib. 

Fact  of  call  having  been  made  before  purchase  in  the  absence  of  fraud 
would  not  invalidate  contract,  ib. 

Though  the  purclraser  had  no  notice,  ib. 

Nor  would  the  winding-up  of  the  company  after  the  sale,  927 

Semble,  purchaser  of  shares  absolved  from  performance  of  contract,  not 
made  on  the  Stock  Exchange,  but  with  reference  to  the  rules  of  the 
company,  when  directors  of  company  under  a  power  refuse  to  regis- 
ter, ib. 

Secus,  if  the  contract  be  made  on  the  Stock  Exchange,  ib. 

Conflict  of  authority  in  cases  not  falling  within  these  two  classes,  ib. 

Semble,  independent  of  the  rules  of  the  Stock  Exchange,  duty  of  procur- 
ing registration  rests  with  purchaser,  928 

Unless  otherwise  provided  for  by  special  contract,  ib. 

And  he  is  bound  to  indemnify  the  vendor,  ib. 

Presumption  that  directors  would  have  registered  transferee  if  unobjec- 
tionable, ib. 

Cannot  refuse  arbitrarily  or  wantonly  to  register,  ib. 

Purchaser  of  shares  ignorant  of  a  prior  winding-up  order,  not  compelled 
to  perform  contract,  928 
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Nor  rendered  liable  as  a  contributory,  ib. 
Secus,  if  winding  up  order  made  after  purchase,  ib. 
Agreement  by  directors  with  a  shareholder  to  relieve  him  from  liability 

on  consenting  to  a  forfeiture  not  enforced,  929 
Unless  it  appears  to  have  been  in  a  proper  exercise  of  their  discretion,  ib. 
Numbers  of  shares  must  be  set  forth  iu  contracts,  ib. 
To  lend  money  not  decreed,  ib. 
Nor  of  agreements  to  borrow,  ib. 
Or  to  pay,  ib. 

Of  agreement  to  execute  a  mortgage  for  money  due  decreed,  ib. 
To  execute  a  bill  of  sale  of  chattels,  ib. 

As  to  chattels,  resisted  upon  the  ground  of  the  inequality  of  the  parties,  ib. 
Not  decreed  where  defendant  has  nothin^to  deliver,  930 
Nor  as  to  British  ships  or  shares  therein,  ib. 

Executory  contract  for  equitable  mortgage  ofship  not  enforced,  when,  ib. 
Purchaser  under  a  judicial  sale  of  interest  in  British  ship  not  entitled  to 

be  registered,  ib. 
Practice  on  sale  of  ship  in  execution  of  a  judgment  by  the  sherifif,  ib. 
Or  by  order  of  the  Court  of  Admiralty,  ib. 

Not  necessary  to  register  an  agreement  to  transfer  ship  to  purchaser,  ib. 
Specific  performance  decreed  notwithstanding  non-registration,  930,  931 
How  far  equities  enforced  in  respect  of  their  interests  in  ships  against 

owners,  931 
Against  mortgagees,  ib. 
Transferor  may  shew  that  transfer  of  ship  was  intended  only  to  operate 

as  a  securit}',  ib. 
Non -registered  agreements  for  sale  of  ship  not  now  enforced,  ib. 
Contracts  to  sell  the  proceeds  of  British  ships  may  be  enforced,  ib. 
Interference  of  Court  warranted  l)y  fraud,  932 
Re-transfer  of  ship  to  rightful  owner,  when  compelled,  ib. 
No  action  lies  on  executory  contract  for  sale,  &c.,  of  ship  without  recital 

therein  of  the  certificate  of  registry,  ib. 
Mortgage  on  ship  cannot  be  revived  after  a  discharge  of  mortgage  duly 

registered,  ib. 
Though  discharge  given  by  mistake,  ib. 
Agreement  by  a  ioreigner  to  sell  a  foreign  ship  enforced,  ib. 
And  injunction  to  restrain  removal  of  ship  from  this  country  granted,  ib. 
Registry  Acts  not  applicable  to  a  ship  built  here  for  a  foreigner,  ib. 
Specific  delivery  of  goods  sold  enforced  at  law,  ib. 
Equitable  defence  may  be  set  up  at  law,  933 
Old  Court  of  Bankruptcy  had  no  jurisdiction  to  cbmpel,  ib. 
Query  as  to  the  new  Court,  ib. 
2.  As  to  contracts  relating  to  personal  acts. 

Contract  to  do  works  not  in  general  enforced,  933 
To  bnild  or  repair,  ib. 
To  make  a  railway,  ib. 
To  work  quarries,  ib. 

coal  mines,  ib. 
To  make  good  gravel  pit,  ib. 

Performance  of  continuous  duties  not  enforced,  933,  934 
Where  agreement  is  entire  defendant  not  compelled  to  fulfil  his  part  un- 
less plaintiff  fulfils  his,  ib. 
Secus,  if  agreement  be  divisible,  ib. 
Since  Lord  Cairns'  Act. contract  to  build  or  repair  enforced  if  incidental  to 

other  contracts,  when,  ib. 
And  an  enquiry  as  to  damages  if  necessary  be  directed,  ib 
Agreement  for  building  enforced  when  defined,  935 
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Practice  in  Scotland,  ib. 

To  do  defined  work  upon  a  man's  own  property  decreed,  ib. 

As  to  construct  an  archway  of  a  particular  kind,  ib. 

To  build  a  Iwuse  corresponding;  with  adjoining  houses,  ib. 

Such  orders  often  made  in  cases  of  railway  companies,  ib. 

Similar  order  made  indirectly  by  Lord  Eldon,  936 

Injunction  against  continuing  to  keep  out  of  repair,  ib. 

To  build  more  readily  granted  where  defendant  is  in  possession,  ib. 

Where  there  have  been  acts  of  part  performance,  ib. 

But  acts  of  part  performance  will  not  supply  want  of  jurisdiction,  ib. 

Court  will  compel  companies  to  perform  works  contracted  for,  notwith- 
standing difficulties,  937 

Decreed  against  railway  company  notwithstanding  inconvenience  to  the 
public,  ib. 

Not  allowed  to  set  up  the  defence  of  ultra  vires,  ib. 

Their  own  delay,  ib. 

The  absence  of  the  Attorney-General,  ib. 

Damages  instead  of  specific  performance  awarded  when,  937^  938,  939 

Observations  of  Lord  Selbome,  L.C.,  as  to  measure  of  damages  in  snch 
cases,  938,  939 

As  to  damages  for  refusing  to  build  a  brick  wall,  939 

To  enter  into  partnership  not  ordinarily  decreed,  ib. 

Execution  of  a  deed  of  partnership  when  decreed  in  some  coses,  ib. 

Where  status  of  parties  ought  to  be  dcterminetl,  ib. 

Where  there  have  been  acts  of  part  performance  to  enter  into  partnership 
for  a  term,  9;>9 

Secus,  where  capital  is  undefined,  ib. 

Or  no  term  fixed,  ib. 

Agreement  for  a  partnership  might  be  usefully  enforced,  though  subject 
to  immediate  dissolution,  ib. 

Opinion  of  Mr.  Swanston  thereon,  ib. 

Court  will  not  interfere  on  behalf  of  parties  claiming  under  contracts  of 
partnership  which  are  illegal,  ib. 

Tainted  with  fraud,  ib. 

hardship,  ib. 

Tainted  with  improper  conduct,  939 

•  Or  which  has  reference  to  manufacture  or  sale  of  medicine  from  a  secret 

recipe,  ib. 

To  grant  lease  not  decreed  when  lessor  might  enter  for  breach  of  cove- 
nant, ib. 

Nor  of  tenancy  for  a  year,  ib 

Of  hiring  and  service  not  decreed,  ib. 

Especially  where  no  property  is  taken  from  the  plaintiff,  941 

Of  agency  not  decreed,  ib. 

Nor  a  contract  to  employ  a  shipping  broker,  ib. 

For  sale  of  goodwill,  when,  ib. 

Of  business  of  attorney,  942 

Of  medical  practice,  ib. 

Agreements  i'or  future  separation  of  husband  and  wife  not  enforced,  ib. 

Agreement  for  present  separation  enforced  by  decreeing  execution  of 
proper  deed.  ib. 

But  there  must  be  good  consideration,  ib. 

Intervention  of  trustees  formerly  necessary,  ib. 

•  Semble,  woman  may  now  contract  to  live  separate  and  apart  from  her  hus- 

band, ib. 

Covenant  by  trustees  to  indemnify  husband  from  wife  a  good  considera- 
tion, 943 

Though  conditional  on  an  annuity  being  secured,  943 
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Or  a  covenant  by  a  third  person  to  pay  the  husband's  debts,  ib. 

The  compromise  of  a  suit  in  an  Ecclesiastical  Court,  ib. 

The  wife's  acceptance  of  maintenance  from  her  husband  when,  ib. 

The  expenses  of  the  agreement  being  borne  equally  between  father  of  wife 
and  husband,  ib. 

Husband  by  injunction  restrained  from  molesting  his  wife  contrary  to 
convenant,  ib. 

Semble,  not  restrained  from  proceedings  for  conjugal  right,  before  Judi- 
cature Act,  ib. 

Specific  performance  of  agreement  or  covenant  to  indemnify  decreed,  ib. 

No  declaration  made  as  to  general  right  to  indemnify,  ib. 

With  liberty  to  apply  in  a  case  of  future  breach,  ib. 

Of  covenant  to  refer  to  arbitration  not  decreed,  844 

Agreement  to  refer  to  arbitration  held  no  valid  objection  to  a  bill  for  dis- 
covery, ib. 

Or  for  discovery  and  relict,  ib. 

Though  before  bill  filed  arbitrators  were  appointed,  ib. 

And  since  submission  had  been  made  a  rule  of  Court,  ib. 

Nor  could  the  master  be  substituted  for  arbitrators,  ib. 

Immaterial  that  agreement  to  submit  to  arbitration  contained  a  covenant 
not  to  proceed  at  law,  ib. 

or  in  equity,  ib. 

After  agreement  to  refer,  courts  of  law  and  equity  have  power  under  Com- 
moH  Law  Procedure  Act  to  stay  proceedings  in  any  action  or  suit,  944 

But  they  must  be  satisfied  that  there  is  no  suflficien  treason  for  not  going  on 
to  arbitration,  ib. 

But  it  seems  that  the  agreement  to  refer  must  cover  the  question  raised  at 
law  or  equity,  945 

The  result  is  the  same  where  the  agreement  is  to  refer  matters  in  dispute 
to  a  foreign  Court,  ib. 

Proceedings  not  stayed  when  matters  in  dispute  not  within  agreement  for 
arbitration,  ib. 

Question  whether  such  matters  are  within  the  agreement  is  for  the  Court 
to  decide,  ib. 

Not  the  arbitrator,  ib. 

Unless  that  question  comes  within  the  terms  of  the  agreement  for  arbitra- 
tion, ib. 

Court  refuses  to  interfere  in  cases  of  fraud,  ib. 

But  prima  facie  the  Court  acts  upon  arrangements  to  refer,  ib. 

Immaterial  that  the  Court  of  Chancery  might  be  quicker  and  cheaper  than 
conventional  tribunal,  946 

Nor  the  fact  that  there  is  no  appeal  from  the  arbitrators,  ib. 

Or  that  arbitrators  cannot  grant  an  injunction,  ib. 

Unless  there  were  an  immediate  cause  for  an  injunction,  ib. 

Effect  of  suit  seeking  a  receiver,  ib. 
a  ne  exeat,  ib. 

an  injunction  answering  the  same  purpose  as  a  re- 
ceiver, ib. 

Semble,  Court  might  refuse  to  stay  suit  seeking  rectification,  ib. 

Secus,  where  the  case  for  rectification  is  that  of  the  defendants,  ib. 

How  far  the  readiness  of  the  defendant  to  proceed  to  arbitration  is  a  condi- 
tion precedent  to  staying  proceedings,  946,  947 

General  agreement  to  submit  to  arbitration  cannot  be  revoked,  ib. 

Though  there  was  no  agreement  that  submission  should  be  made  a  rule  of 
Court,  ib. 

Not  necessary  to  make  an  award  a  rule  of  Court  on  reference  of  an  action 

by  the  Chancery  Division  to  an  arbitrator,  ib. 
To  sell  at  price  to  be  fixed  by  valuers  or  arbitrator  when  decreed,  ib. 
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Effect  of  death  of  arbitrator  before  award,  948 
Vendor  compelled  to  allow  valuer  to  enter  his  house,  ib. 
Court  will  fix  on  value  when  valuation  of  arbitrators  is  not  of  the  essence 

of  the  contract,  ib. 
Inequitable  refusal  of  plaintiff  to  submit  to  arbitration  may  disentitle  him 

to  relief,  ib 
Specific  performance  of  award  -W^hen  decreed,  ib. 
To  convey  an  estate,  ib. 
Assign  securities,  ib. 
But  not  to  pay  money,  ib. 
Reason  for  exercise  of  jurisdiction,  ib. 
Immaterial  that  award  not  made  a  rule  of  Court,  ib. 
Secus,  in  a  suit  to  set  it  aside,  948 

Objection  that  award  is  unreasonable  not  ordinarily  admissible,  ib. 
But  Court  will  not  interfere  if  award  be  uncertain,  949 
In  excess  of  authority  given  to  arbitrators,  949 

Or  defective  as  only  being  made  on  part  of  matters  submitted  to  them,  ib. 
Unless  parties  did  not  bring  matters  omitted  before  them,  ib. 
Specific  perfoimance  of  an  award  not  decreed  when  it  would  be  refused  in 

the  case  of  an  agreement,  ib. 
As  when  the  defendant  under  the  award  haa  a  right  to  have  certain  duties 

continuously  performed,  949,  950 
Award  not  enforced  if  submission  to  arbitrator  is  unreasonable,  950" 

unfair,  ib. 
or  imprudent,  ib. 
Jurisdiction  of  equity  not  ousted  by  Common  Law  Procedure  Act,  ib. 

3.  Specific  performance  compelled  hy  injunction. 

Not  to  do  certain  acts  enforced  by  injunction,  ib. 

As  from  ringing  a  bell,  ib. 

Carrying  on  a  trade  after  sale  of  goodwill,  ib. 

From  affixing  mark  or  show  of  business  or  demised  premises,  ib. 

In   he  absence  of  express  control  vendor  of  goodwill  may  carry  on  similar 

business  in  neighborhood,  ib, 
And  may  deal  with  old  customers,  ib. 

But  he  cannot  solicit  them  to  cease  dealing  with  the  purchaser,  ib. 
Or  to  give  their  custom  to  himself,  ib. 

But  he  may  do  so  on  a  compulsory  sale  of  goodwill  in  bankruptcy,  951 
Or  liquidation,  ib. 
Immaterial  whether  he  has  joined  or  not  in  the  conveyance  of  the  goodwill, 

ib. 
Injunction  against  sale  of  certain  goods,  ib. 
Acting  on  the  stage,  ib. 
Carrying  on  a  trade  in  a  particular  place,  ib. 
Even  in  case  of  an  assignee  with  notice,  ib. 
Or  ot  an  infant  who  represented  himself  to  be  of  age,  ib. 
Erecting  buildings,  or  buildings  above  a  certain  height,  ib. 
Making  applications  to  Parliament,  ib. 
Selling  to  another  in  breach  of  contract,  ib. 
Running  trains  past  a  station,  952 
Injunction  not  granted  compelling  continuous  employment  for  an  indefinite 

time,  952,  953 
Or  to  restrain  act  ancillary  to  an  agreement  of  which  the  Court  would  not 

decree  specific  performance,  953 
Or  to  restrain  act  contrary  to  agreement  broken  by  plaintiff,  ib. 

4.  Extension  of  jurisdiction  by  Statute  under  Lord  Cairns^  Act  conferring  power  fo 

award  damages. 
Ancient  power  of  the  Court  to  award  damages,  ib. 
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SPECIFIC  PERFORMANCE  OF  AGREEMENTS— conZmaof. 

Act  is  not  retrospective,  954 

Does  not  apply  to  cases  where  there  is  a  plain  remedy  at  law,  ib. 

Equity  could  only  award  damages  where  it  could  decree  8X)ecific  i)erform- 
ance,  ib. 

Not  awarded  if  plaintiff  has  done  acts  to  disentitle  him  to  specific  perform- 
ance. 954 

Court  may  grant  specific  performance  of  part  of  contract,  and  damages  for 
part,  954,  955 

Or  it  may  award  damages  instead  of  specific  performance,  955 

Damages  given  for  delay  though  contract  completed  before  suit  commenced, 
when,  ib. 

Damages  given  in  addition  to  specific  performance  of  a  lease,  for  delay,  955, 
95G 

After  decree  for  specific  performance  of  covenant,  supplemental  order  can- 
not under  Act  be  made  as  to  damages,  956 

If  defendant  cannot  complete,  plaintiff  cannot  obtain  order  to  rescind  and 
damages  at  the  same  time,  ib. 

Act  applicable  to  cases  where  damages  were  nominal,  956,  957 

Repeal  of  Lord  Cairns'  Act,  957 

Jurisdiction  of  Court  under,  preserved,  notwithstanding  repeal,  ib. 

Court  has  now  power  to  give  damages  in  the  alternative,  irrespective  of 
Lord  Cairns'  Act,  ib. 

R6peal  of  Rolfs  Act,  ib. 

Jurisdiction  conferred  by  Lord  Cairns'  Act,  vested  in  the  High  Court  by 
Judicature  Act,  ib.  '* 

Damages  may  be  decreed  thereunder,  though  no  case  for  specific  perfor- 
mance, 958 

As  when  vendor  not  able  to  make  out  a  good  title,  ib. 

Vendor  not  able  to  rescind,  when,  ib. 

Questions  of  damages  considered  when  specific  performance  refused  on 
ground  of  mistake  by  defendant,  ib. 

Specific  performance  of  contracts  between  vendors  and  purchasers  assigned 
to  Chancery  Division,  ib. 

Also  contracts  for  leases,  ib. 

Other  cases  of  specific  performance  may  be  commenced  in  any  division  of 
the  High  Court,  ib. 

Subject  to  power  of  transfer,  ib. 

Transfer,  under  what  circumstances  made,  958,  959 

Court  may  take  notice  of  right  to  specific  performance  incidentally  appear- 
ing in  ejectment  action,  ib. 

Lord  Cairns'  Act  in  force,  notwithstanding  passing  of  Judicature  Acts,  ib. 

But  jurisdiction  under,  can  only  be  exercised  when  plaintiff  entitled  to 
injunction  or  specific  performance  on  issuing  his  writ,  ib. 

Damages  in  Chancery  formerly  ascertained  by  issue,  ib. 

Now  more  frequently  by  inquiry,  ib. 

Sometimes  by  judge  at  the  hearing,  ib. 

Judgment  may  be  moved  for  under  orders  upon  admission,  when,  960 

Personal  representatives  of  purchaser  ol  fee  have  now  power  to  convey,  ib. 

Power  to  make  vesting  orders  after  a  decree  for  specific  performance,  ib. 

STATUTE  OF  FRAUDS. 

Contract  taken  out  of,  by  fraud,  897 
Fraudulent,  non-execution  of  defeazanCe,  ib. 
Or  omission  of  clause  of  defeazance,  897 

Evidence  admissible  to  reduce  absolute  conveyance  to  a  mortgage,  ib. 
Or  charge,  ib. 

Parol  evidence  by  a  plaintiff  in  support  of  variation  in  written  contract, 
•with  acts  of  part  performance,  admissible,  ib. 
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STATUTE  OF  FRAUDS— continned. 

As  a  defence  to  speci  tic  performance  without  such  acts,  admissible,  when,  ib. 

Agreement  that  contract  should  not  be  in  writing  does  not  take  case  out 
of,  898 

Except  in  cases  of  fraud,  ib. 

Effect  of  admission  of  parol  agreement  to  take  it  out  of,  899 

Under  the  oJd  practice,  ib. 
present,  ib. 

Admission  of  agreement  to  sell  by  vendor  not  binding  on  personal  repre- 
senative  of  purchaser,  ib. 

Admission  by  purchaser  of  agreement  to  buy,  does  not  bind  real  represen- 
tatives of  vendor,  ib. 

Question  depends  upon  whether  deceased  was  bound,  ib. 

Admission  of  agreement  by  executors  ol  a  testator  not  binding  on  residuary 
legatees,  ib. 

No  further  proof  requisite  if  parol  agreement  admitted  by  a  defendant 
when,  ib. 

What  evidence  required  on  denial  of  agreement  by  answer  under  the  old 
practice,  899,  900 

Oo  denial  under  the  new  practice  when  put  in  on  oath,  900 

without  oath,  ib. 

On  failure  to  prove  agreement,  and  on  proof  of  one  varying  from  that 
alleged,  bill  dismissed,  ib. 

Without  prejudice  to  filing  of  another,  ib. 

Probable  proceedings  under  the  new  practice,  ib. 

Seml)le,  inquiry  may  be  directed  as  to  the  terms  of  an  agreement,  ib. 

Especially  when  possession  has  been  taken,  ib. 

And  there  are  other  acts  of  part  performance,  ib. 

Evidence  not  required  where  variation  is  not  material,  901 

As  where  plaintiff  admits  term  against  himself,  ib. 

Or  omits  a  term  fiivourable  to  himself,  ib. 

If  material  terms  of  contract  cannot  be  proved,  decree  for  specific  perform- 
ance cannot  be  made,  ib. 

Where  acts  of  part  performance  are  equally  consistent  with  an  agreement 
alleged  by  the  plaintiff,  and  admitted  by  defendant,  parol  evidence  by 
plaintiff  not  admissible,  ib. 

But  plaintiff  might  have  obtained  a  decree  by  abandoning  his  own  and 
adopting  the  agreement  of  the  defendant,  901,  902 

Defence  of,  cannot  be  raised  now  by  plea  or  demurrer,  906 

See  Part  Perform  a  xce  of  Agreement— Equitable  Mortgage 
BY  Deposit  of  Title  Deeds — Secret  Trust. 

Resulting  trusts  excepted  from,  254.    See  Resulting  Trusts. 

STEWARD, 

Whether  he  can  take  a  lease  from  his-  employer,  191 

STOCKBROKER, 

Sales  to  and  purchases  from  his  employer  set  aside,  194.  See  Specific 
Performance. 

SURETIES, 

Contribution  between,  120 
Enforced  at  law  and  in  equity,  ib. 
Arises  on  payment  of  creditor  by  a  co-surety,  ib. 
Either  voluntarily,  ib. 
Or  under  proceedings  by  creditor,  ib. 

In  the  absence  of  agreementjudgment  or  award  against  principal  not  bind- 
ing on  the  surety,  ib. 
Nor  is  evidence  against  him  in  an  action  by  the  creditor,  ib. 
And  creditor  on  bankruptcy  of  surety  cannot  prove  for  amount  of  award,  ib. 
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SURETIES— con<m«e<Z. 

Contribution  between,  though  transaction  giving  rise  to  suretyship  ultra 

vires,  lb. 
The  relief  in  many  cases  was  more  complete  in  equity  than  at  law,  121 
As  where  the  sureties  were  numerous,  ib. 

Where  one  surety  was  insolvent,  and  another  paid  the  debt,  ib. 
Where  one  died,  and  the  surviving  surety  paid  the  whole  debt,  ib. 
Rules  of  equity  must  now  prevail  under  the  Judicature  Acts,  ib. 
Contribution  may  be  enforced,  whether  sureties  are  jointly  or  severally,  or 

jointly  and  severally  bound,  by  the  same  instrument,  121,  122 
Or  by  different  instruments,  if  they  are  sureties  for  the  siime  principal 

and  the  same  engagements,  122 
And  although  a  surety  was  ignorant  that  there  was  co-sureties,  ib. 
Secus,  where  suretyship  of  each,  by  difiercnt  instruments,  if  for  distinct 

portions  of  the  same  debt,  ib. 
Or  by  the  same  instrument  if  each  surety  only  liable  for  a  distinct  portion 

of  the  same  debt,  ib. 
Successive  endorsers  of  a  bill  or  note  not  liable  to  contribution,  ib. 
Unless  they  mutually  agree  to  be  co-sureties,  123 
Right  of  surety  to  contribution  arises  only  on  his  payment  of  more  than 

his  proportion  of  debt,  ib. 
"Even  though  co-surety  has  not  been  required  by  creditor  to  pay  anything, 

ib. 
Provided  he  has  not  been  released  by  surety,  ib. 

Surety  who  has  paid  may  sue  debtor  and  co-sureties  in  the  same  action,  ib. 
Surety  may  pay  creditor  at  any  time,  ib. 
And  may  sue  debtor  in  creditor's  name,  ib. 
But  he  must  give  an  indemnity  for  costs,  ib. 
A  surety  can  in  equity  claim  interest  from  debtor  and  his  co-sureties  for 

the  money  which  he  has  paid,  ib. 
But  not  against  estate  of  deceased  principal,  124 
Socus,  Avhere  fund  assigned  as  a  further  security,  -124 
Liability  of  surety  may  be  limited  by  contract,  ib. 
As  that  he  himself  and  other  sureties  should  pay  respective  shares,  ib. 
Or  that  he  should  pay  only  on  default  of  principal  or  other  sureties,  ib. 
Mode   of  procedure  where  defendant  claims   contribution  from  a  third 

party,  ib. 
From  a  co-defendant,  ib. 
Right  of  to  all  securities  taken   by  his  co-sureties  from    the   principal 

debtor,  when,  125.     See  Peincipal  and  Surety. 

SURRENDER  OF  COPYHOLDS, 

To  the  use  of  wills,  when  supplied,  270 
Rendered  unnecessary  by  statute,  271 

Surrenders  in  the  case  of  a  deed  not  supplied,  when  voluntary,  ib. 
Secus,  where  it  is  supported  by  valuable  consideration,  ib.     See  Defec- 
tive Execution  of  Power. 

TACKING, 

Of  mortgages,  doctrin?  as  to,  699 

Mortgagee  without  notice  may  protect  himself  from  any  intermediate  in- 
cumbrance, by  purchasing  in  the  first,  ib. 

Principle  of  the  doctrine  explained  by  Lord  Hardwickc,  ib. 

Law  of,  not  altered  by  Judicature  Acts,  701 

Temporarily  abolished  by  sect.  7  of  the  Vendor's  and  Purchasers  Act,  1874, 
ib. 

Repeal  of  section  as  to  England,  ib. 

Except  as  to  anything  done  thereunder,  ib. 

Repeal  of  section  as  to  Ireland,  ib. 
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TACK  mo— continued. 

Tacking  in  the  three  ridings  abolished  by  the  Yorkshire  Registries  Act, 

1884,  701.     See\ol.  2,  p.  19. 
1.  Rule  as  to  puisne  mortgagee  gainingpriority  by  tacking  or  legal  estate  or  interest. 
Third  mortgagee  without  notice  may  buy  in  the  first,  and  squeeze  out 

second,  ib. 
Even  pendente  lite,  ib. 
Rule  applicable  where  third  mortgagee  purchases  and  takes  assignment  of 

precedent  statute.  702 

or  judgment,  ib. 
Purchase  of  legal  estate  at  fraudulent  under-value  held  valid,  ib. 
And  acquisition  of  statute  by  theft,  ib 
Such  cases  not  now  followed,  ib. 
Purchaser  or  mortgagee  may  protect  himself  by  legal  estate  obtained  from 

trustee  without  notice  of  breach  of  trust,  ib. 
Or  by  means  of  fraudulent  conveyance,  ib. 

Provided  purchaser  and  mortgagee  were  without  notice  of  fraud,  ib. 
Equitable  title  depending  on  forged  will  protected  by  legal  estate,  202 
Also  equitable  title  depending  upon  false  allegation  of  heirship,  ib. 
Principle  of  doctrine  depends  upon  advance  being  made  without  notice  of 

intermediate  incumbrance,  702,  703 
Legal  estate  may  be  obtained  when  advance  made,  703 
Or  afterwards  in  pursuance  of  contract  then  made,  ib. 
At  any  time  before  notice  of  prior  incumbrance,  ib. 
Notice  of  second  to  first  mortgagee  not  notice  to  third,  ib. 
Purchaser   with  notice  may  shelter  himself  under  purchaser  without 

notice,  ib. 
Except  in  cases  ol  a  charity ,  ib. 

Purchaser  without  notice  may  buy  from  purchaser  with  notice,  ib. 
Mortgagee  may  tack  legal  estate  in  respect  of  unsatisfied  charges,  when.  704 
Though  security  be  upon  trust  to  sell  and  pay  advance,  ib. 
Liability  of  first  mortgagee  with  notice  of  a  second  mortgagee  paying  pur- 
chase-moneys to  mortgagor,  ib. 
Right  of  subsequent  incumbrancer  to  take  unsatified  mortgage  or  charge,  ib. 
Secus,  where  satisfied  mortgagee  held  simply  in  trust  for  the  original 

mortgagor,  ib. 
Or  where  trustee  of  satisfied  term  had  notice  of  intervening  charge  or 

trust,  ib. 
Legal  estate,  however,  conveyed  by  a  trustee  in  breach  of  trust  held  to 

protect  purchaser,  when,  705 
Priority  of  successive  equitable  mortgagees  not  altered  by  transfer  of  legal 

estate  by  mortgagor,  ib. 
Incumbrancer  cannot  gain  priority  by  tacking  legal  estate  with  notice  from 

a  trustee,  706 
Or  from  mortgagor  who  has  made  himself  a  trustee,  ib. 
Person  knowing  he  is  a  trustee  cannot  by  conveyance  without  value  de- 
prive his  cestui  que  trust  of  his  rights,  ib. 
Partial  legal  interest  for  is  suflSicient  to  afford  protection,  ib. 
As  a  term  of  years, 
judgment,  ib. 
statute,  ib. 
Mortgagee  of  inheritance  postponed  to  incumbrancer,  having  got  in  earlier 

term,  ib. 
Prior  term  out  of  life  interest  has  priority  over  subsequent  reversionary 

term,  ib. 
Though  limited  out  of  inheritance,  ib. 
Legal  estate  of  part  of  estate  got  in  by  puisne  incumbrancer  protects  only 

pro  tanto,  706,  707 
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No  tacking  allowed  where  prior  mortgagee  takes  third  mortgagee  as  trustee 
for  another,  707 

Or  where  a  person  has  a  judgment  in  his  own  right,  and  a  mortgagee  as  a 
trustee,  ib. 

Executors  of  first  mortgagee  ot  leaseholds  cannot  tack,  equity  of  redemp- 
tion vested  in  testator  as  executor  of  another,  ih. 

Cestui  que  trust  under  a  deed  may  tack  first  mortgage,  ib. 

Party  may  tack  security  of  his  own  to  security  held  by  him  as  executor,  ib. 
Or  administrator,  707 

Provided  he  has  a  beneficial  interest  in  the  latter,  707,  708 

Reason  why  mortgage  might  be  tacked  to  precedent  judgment,  708 

How  benfit  by  getting  in  a  prior  statute  or  judgment  arose,  ib. 

Advantage  from,  to  a  mortgagee  getting  in  a  statute  or  judgment,  ib. 

Distinction  between  statutes  and  judgments  under  old  law,  ib. 

Since  1  &  2  Vict.  c.  110,  709 

Semble,  mesne  incumbrancer  can  now  gain  no  benefit  by  baying  in  a  prior 
judgment,  ib. 

Semble,  statutes  are  now  obsolete,  ib. 

2.  Creditor  by  judgment  or  statute  cannot  gain  priority  hy  getting  in  first  mortgage. 
Judgment  creditor,  or  creditor  by  statute  or  recognizance,  buying  in  the 

first  mortgage,  cannot  tack,  ib. 

Nor  in  any  other  case  where  a  person  does  not  advance  his  money  upon  the 
faith  of  the  real  estate,  ib. 

As  a  person  who  has  taken  an  assignment  of  the  purchase-money  of  an  es- 
tate only,  710 

Exception  where  a  judgment  creditor  has  a  mortgage  without  notice  of 
intermediate  judgment,  711 

Semble,  judgment  creditor  cannot  tack  even  since  1  &  2  Vict.  c.  110,  ib. 

Opinion  in  Fisher  on  Mortgages,  ib. 

Whether  judgment  under  27  &  28  Vict.  c.  112,  can  be  tacked  after  land 
delivered  in  execution,  ib. 

Semble,  may  be  so  after  Judicature  Act,  1873,  on  obtaining  a  receiver,  712 

Effect  of  receiver  giving  security,  ib. 

Mere  informal  equitable  mortgage  may  tack  prior  legal  mortgage,  ib. 

As  an  equitable  mortgage  by  giving  receipts,  ib. 

By  deposit  of  deeds,  ib. 

3.  First  mortgagee  may  tack  further  advance  on  statute  or  judgment  as  against 

mesne  mortgagee. 
First  mortgagee  advancing  a  further  sum  upon  a  statuteor  judgment  with- 
out notice  may  tack,  ib. 
A  fortiori,  if  he  make  an  advance  upon  a  mortgage,  713 

4.  No  tacking  allowed  if  subsequent  advance  was  made  with  notice  of  mesne  incuvi- 

brances.  , 

Subsequent  incumbrancer  not  allowed  to  tack  to  a  prior  legal  estate,  ib. 

Unless  he  lent  without  notice  of  second  mortgage,  statute  or  judgment,  ib. 

First  mortgagee  not  allowed  to  tack,  subsequent  mortgage  having  notice 
of  intermediate  incumbrance,  ib. 

Puisne  mortgage  with  notice  of  prior  incumbrance  cannot  tack  term  against 
incumbrance,  ib. 

Nor  against  others  without  notice  not  having  best  title  to  call  for  term,  ib. 

First  mortgagee,  without  notice  of  intermediate  mortgage,  may  tack,  ib. 

Secus,  where  having  been  repaid,  he  makes  a  second  advance  with  notice, 
713 

First  mortgagee  upon  a  mortgage  made  to  secure  a  sum  and  further  ad- 
vances, cannot  tack  second  advance  made  with  notice  of  intermediate 
incumbrance,  714 

Custom  in  brewers'  leases  to  tack  such  further  advances,  held  bad,  714,  715 
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The  result  the  same  though  all  securities  -witli  knowledge  of  all  parties 

were  executed  on  the  same  day,  715 
Principle  on  which  cases  proceed,  ib. 
Form  of  second  mortgage  suggested  for  rendering  further  advances  of  first 

mortgagee  secure,  ib. 
First  mortgagee's  advance,  without  notice  of  second  mortgage,  has  priority, 

ib. 
Though  he  may  have  renewed  Bill  of  Exchange  given  for  advance,  ib. 

5.  A  security  not  being  a  lien  on  land  cannot  be  tacked  to  a  mortgage  against  mesne 

incumbrances. 

Judgment  debt  could  not  formerly  be  tacked  to  a  mortgage  of  copyholds, 
ib. 

As  copyholds  were  not  before  1  Vict.  c.  110,  liable  to  an  extent,  ib. 

Prior  mortgagee  not  allowed  to  tack  bond  debt  against  mesne  incumbran- 
cers, 710 

Against  other  specialty  creditors,  ib. 

Or  even  the  mortgagor  himself,  ib. 

Might  do  so  against  the  mortgagor's  heirs,  ib. 

Or  devisees,  ib. 

Covenant  or  bond  in  a  suit  of  foreclosure  or  redemption  cannot  be  tackM 
so  as  to  give  twenty  years'  amount  of  interest  against  mesne  incumbrances, 
ib. 

Or  even  the  mortgagor,  ib. 

Might  do  so  against  heir  or  devisee  of  mortgagor,  ib. 

Bankruptcy  of  debtor  does  not  prevent  first  mortgagee  tacking  a  judgment 
against  a  .subsequent  incumbrancer,  ib. 

But  execution  on  the  judgment  must  have  been  delivered  prior  to  order  of 
adjudication,  ib. 

And  without  notice  of  an  act  of  bankruptcy,  ib. 

But,  judgment  cannot  be  tacked  if  mortgage  satisfied  before  judgment  re- 
covered, ib. 

Even  though  there  has  been  no  reconveyance,  ib, 

6.  As  to  time  at  which  incumbrances  sought  to  be  tacked  can  be  acquired. 

First  mortgagee  cannot  tack  subsequent  incumbrance  pendente  lite,  717 

Third  mortgagee  may  tack  first  pendente  lite,  ib. 

And  up  to  decree,  ib. 

Even  after  first  mortgagee  has  by  answer  submitted  to  assign  on  payment, 

ib. 
Not  after  decree  to  settle  priorities,  ib. 

7.  Tacking  not  allowed  where  legal  estate  outstanding. 

Where  the  legal  estate  is  outstanding,  no  tacking  allowed,  ib. 

And  all  the  incumbrances  are  paid  according  to  priority  in  point  of  time, 

717 
Immaterial  whether  outstanding  legal  estate  is  a  fee^  718 
Or  a  term  of  years,  ib. 

Or  a  term  of  years  attendant  on  inheritance,  ib. 
Unless  merged  under  Satisfied  Terras  Act,  ib. 
Term  attendant  before  that  Act  might  be  clothed  with  a  trust,  ib. 
For  a  mortgagee,  ib. 
Or  a  purchaser,  ib. 

8.  As  to  better  light  to  call  for  legal  estate. 

Incumbrancer  having  the  best  right  to  the  legal  estate,  will  be  in  the  same 

state  as  if  he  had  it,  ib. 
Where  a  declaration  of  trust  of  legal  interest  has  been  made  in  his  favour,  ib. 
Or  he  has  made  the  trustee  a  party  to  his  conveyance,  ib. 
Or  he  has  possession  of  the  title  deeds,  ib. 
Reason  why  making  the  trustee  a  party  has  this  effect,  ib. 

611 


1176  INDEX. 

[The  paging  refers  to  the  [•]  pages.] 
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Declaration  of  trust  will  not  protect  against  subsequent  bond  fide  purchaser, 
who  has  got  an  assignment  of  term,  lb. 

A  bare  right,  not  being  a  better  right  to  call  for  legal  estate,  affords  an  in- 
cumbrancer no  protection,  lb. 

Eeceipt  on  mortgage  deed  by  a  building  society  as  rnortgagees  vests  legal 
estate  in  person  best  entitled  in  equity  to  call  for  it,  ib. 

Not  in  person  who  has  actually  paid  the  society,  719 

Payment  to  society  by  mortgagor  vests  legal  estate  in  first  equitable  mort- 
gagee, ib. 

Legal  estate  vests  in  equitable  mortgagee  paying  society  without  notice  of 
prior  incumbrances,  ib. 

Puisne  incumbrancer  loses  advantage  of  legal  estate  b^  a  conveyance  on 
sale  of  the  mortgaged  premises,  ib. 

And  the  Court  deals  with  the  proceeds  according  to  priorities,  ib. 

Equitable  mortgage  containing  an  agreement  to  execute  a  legal  mortgage 
gives  the  best  right  to  call  for  legal  estate,  ib.  . 

And  it  relates  back  as  against  puisne  incumbrancer  to  time  when  equitable 
mortgage  given,  ib. 

9.  As  against  whom  debts  being  a  lein  upon  tlie  estate  can  be  tacked. 
•  Debts  being  a  lien  on  the  estate  as  a  mortgage  debt,  720 

Statute,  ib. 

Or  judgment,  ib. 

May  be  tacked  as  against  the  mortgagor,  ib. 

All  persons  claiming  under  him,  ib. 

Mesne  incumbrancers,  ib. 

Not  by  mortgagee  making  further  advances  against  taking  first  mortgage 
debt,  ib. 

First  mortgagee  formerly  entitled  to  tack  as  against  assignees  in  bank- 
ruptcy of  the  mortgagor,  or  subsequent  docketted  judgment,  ib. 

Though  execution  not  issued  at  the  time  of  the  bankruptcy,  ib. 

Semble,  now  execution  must  be  completed  by  seizure  and  sale  before  re- 
ceiving order,  ib. 

And  before  notice  of  presentation  of  petition  in  bankruptcy,  720 

Or  commission  of  available  act  of  bankruptcy  by  the  debtor,  ib. 

10.  Against  whom  mortgagee  has  a  right  to  (ack  debts  not  being  liens  on  the  mort- 
gaged property 

Mortgagee's  right  to  tack  debts  not  being  a  lien  on  the  mortgaged  prop- 
erty, ib. 
As  against  the  heir  of  the  mortgagor,  ib. 
Or  his  devisee,  ib. 

In  the  case  of  specialty  debts,  when,  ib. 
Simple  contract  debts,  ib. 

Specialty  and  simple  contract  debts  now  paj-^able  pari  passu,  ib. 
In  the  case  of  a  mortgage  of  personalty  as  against  executor,  ib. 
Specialty  and  simple  contract  debts  tacked,  ib. 
Not  allowed  as  against  the  mortgagor,  ib. 
Or  his  creditors,  ib. 
Assignees  for  value,  ib. 

His 'devisees  in  trust  for  paying  his  debts,  ib. 
Parties  entitled  under  a  charge  for  paying  his  debts,  722 
The  assignee  of  his  heir,  ib. 
His  executor,  ib. 
Or  devisee,  ib. 
Or  mesne  incumbrancers,  ib. 
By  mortgage,  ib. 
Judgment,  ib. 
Or  statute,  ib. 
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TACKING— continued 

Surety  cannot  tack  costs  of  defending  action  against  puisne  mortgagee,  ib. 
Reason  of  doctrine,  ib. 

What  arrears  of  interest  may  be  claimed  by  mortgagee  tacking,  ib' 
Right  of  mortgagee  to  tack  costs  and  expenses  to  debt,  ib. 

TENANCY  IN  COMMON — See  Joint  Puechasers — Joint  Tenancy. 

TENANT  FOR  LIFE, 

When  he  may  sell  heir-looms,  43. 

When  directed  to  be  without  impeachment  of  waste  in  the  ca.se  of  an  ex- 
ecutory trust,  4(),  47,  48 

May  purchase,  or  take  in  exchange,  lands  from  trustees  with  power  to  sell 
and  exchange,  with  his  consent.  204 

With  power  to  lease,  may  grant  lease  to  trustee  for  himself,  when.  205 

Renewal  of  lease  by,  55,  56,  57.     See  Constructive  Trusts — Waste. 

TENANTS  BY  ENTIRETIES, 

Equity  of  a  married  woman  to  a  settlement,  or  a  maintenance  out  of  pro- 
perty of  which  she  and  her  husband  are,  531 
But  payment  to  a  husband  of  a  fund  to  which  he  and  his  wife  are  entitled 

by  entireties  good,  when,  ib.     See  Equity  to  a  Settiement. 
,Law  as  to  whether  altered  by  the  Married  Woman's  Property  Act,  1882,  ib. 

TENANT  IN  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT, 
May  commit  waste,  858 
But  not  his  assignee,  ib. 
Cannot  commit  equitable  waste,  864.     See  Waste. 

TIMBER.    See  Waste. 

TORTS, 

Liability  of  married  woman's  separate  estate  for  her  torts,  587 
Married  woman  may  sue  in  respect  of,  588.     See  Separate  use. 

TRUSTEE, 

Renewal  of  lease  by,  45.     See  Constructive  Trust. 

Purchase  by  a  trustee  for  sale  will  be  set  aside,  although  an  adequate 

price  be  given,  174,  175,  176 
Whatever  be  the  nature  of  the  property,  real  or  personal,  176 
In  possession  or  reversion,  ib. 
Though  purchase  be  by  a  third  person  for  him,  ib. 
Although  the  sale  be  by  auction,  ib. 
Or  purchase  be  from  co-trustees,  ib. 
Cannot  purchase  at  an  auction,  ib.         , 
Or  under  a  decree  for  a  sale,  ib. 

Nor  from  assignees  in  bankruptcy,  or  his  cestui  que  trust,  177 
Or  by  trustee  as  agent  for  another,  ib. 
Receiver  cannot  purchase,  ib. 
Nor  agent  employed  by,  in  managing  sale,  ib. 

Purchase  by  sub-agent  for  sale  of  ship  at  minimum  price  invalid,  ib. 
Purchase  by  trustee  after  sale  to  bond  fide  purchaser  valid,  ib. 
Trustee  cannot  take  a  lease  from  himseif,  ib. 
When  authorized  to  do  so  removed  from  his  office,  ib. 
Nor  can  governors  or  trustees  of  a  charity,  ib. 
Nor  insert  a  stipulation  for  their  own  benefit  in  a  lease,  ib. 
Nor  can  member  of  a  corporation  taking  a  lease  of  corporate  property,  ib. 
But  a  trustee  can  purchase  from  a  cestui  que  trust  who  is  sui  juris,  and 

has  discharged  him  from  the  trust,  ib. 
How  discharge  can  be  effected,  178 

Sale  between  trustee  and  cestui  que  trust  rarely  supported,  178,  179 
Solicitor  has  no  general  authority  to  consent  to  purchase  by  trustee,  179 
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TRTJQTEE— continued. 

All  cestui  que  trusts  being  sui  juris  can  do  so,  ib. 

When  Court  will  give  trustees  leave  to  bid,  179,  180 

Nominal  trustee  may  purchase,  180 

Trustee  who  has  disclaimed  without  acting  as  a,  ib. 

As  may  a  mere  trustee  to  preserve  contingent  remainders,  ib. 

A  bare  trustee  without  any  duties,  ib. 

Appointment  of  receiver  does  not  make  a  trustee  a  bare  trustee,  ib. 

Trustees  may  purchase  property  of  trust  from  Lord  Commissioners  acting 
under  statutes  for  redemption  of  land  tax,  ib. 

May  deal  with  trustee  in  matter  unaffected  by  trust,  ib. 

A  trustee  for  infants,  or  persons  under  disabilities,  cannot  purchase  trust 
estates,  except  by  leave  of  the  Court,  180,  181 

Leave  refused  to  confirm  lease  to  a  committee  of  a  lunatic's  estate,  181 

Though  approved  of  by  the  Master,  ib. 

Director  of  a  company  cannot  purchase  shares  from  chairman,  when,  ib. 

Must  account  to  company  for  profits  made  by  dealings  with  it,  ib. 

As  also  must  the  firm  in  which  he  is  a  partner,  when,  ib. 

Directors  of  a  company  cannot  receive  money  to  purchase  .qualification 
shares  from  proposed  vendors,  182 

Or  fully  paid  up  shares,  ib. 

Remedy  of  the  company  against  directors,  ib. 

Jurisdiction  as  to  directors  under  sect,  165  of  the  Companies  Act,  1862,  sim- 
ilar, ib. 

Liability  of  directors  for  misfeazance  or  breach  of  trust  under,  ib. 

For  receiving  moneys  from  promoters,  183 

Or  gift  of  fully  paid-up  shares,  ib. 

Shares  at  a  price  below  value,  ib. 

When  charged  with  interest,  ib. 

Directors  not  liable  when  every  member  knew  of  transaction,  ib. 

Or  fresh  shareholders,  when,  ib. 

Not  liable  to  be  put  on  the  list  of  contributories  when  they  received  fully 
paid-up  shares  from  proposed  vendoi*s,  183,  184 

But  liable  to  the  company  for  a  breach  of  trust  only,  184 

May  receive  compensation  for  loss  of  office  from  a  duly  called  meeting  of 
the  company,  ib. 

Secret  stipulation  by  directors  negotiating  an  amalgamation  of  companies 
set  aside,  when,  185 

Promoters  of  a  company  stand  in  a  fiduciary  relation  thereto,  ib. 

Sale  by  to  company  under  the  name  of  .syndicate  set  aside,  when,  ib. 

Estate  of  deceased  member  of  syndicate  liable,  ib. 

Secus,  directors  not  being  members  of  syndicate, -ib. 

Company  may  recover  from  promoters  secret  profits  made  by  them,  186 

Though  it  has  compromised  suit  with  vendors,  ib. 

Promoters  entitled  to  what  expenses  of  bringing  out  company,  ib. 

But  not  to  any  commission,  ib. 

Unless  offered  by  the  plaintifis  in  the  suit,  ib. 

Company  can  prove  against  estate  of  promoters  in  liquidation,  ib. 

Contracts  of  directors  under  Joint  Stock  Companies  Act  to  be  submitted  to 
meeting,  when,  ib. 

Under  Joint  Stock  Companies  Act,  1862,  must  vacate  office  if  he  holds  any 
other  office  or  place  of  pro^t  under  company,  187 

Or  if  he  participates  in  the  profits  of  any  contract  with  the  company,  ib. 

Secus,  if  he  is  a  member  of  another  company  which  has  contracted  or  done 
work  for  company  of  which  he  is  director,  ib. 

But  he  must  not  vote  in  respect  of  such  contract  or  work,  ib. 

Vote  if  given  not  to  count,  ib. 

Mortgagee  or  annuitant  with  powers  of  sale  cannot,  either  directly  or  in- 
directly, purchase  the  mortgaged  estate,  187 
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Except  by  express  authority  of  the  owner,  ib. 

Nor  can  solicitor  conducting  sale,  when,  ib. 

Nor  secretary  of  a  building  society  when  mortgagees  selling  by  auction,  ib. 

Mortgagee  may  purchase  equity  of  redemption  from  mortgagor,  188 

Or  from  prior  mortgagee  selling  under  power,  ib. 

Though  mortgagee  purchasing  has  a  trust  for  sale,  ib. 

But  trustee  for  sale  cannot  purchase,  ib. 

Transactions  between  mortgagee  and  mortgagor  viewed  with  jealousy,  ib. 

Onus  of,  showing  fairness  of  a  conveyance  thrown  upon  mortgagee,  when,  ib. 

Lease  from  mortgagor  in  distresssed  circumstances  to  mortgagee  set  aside^ 
ib. 

Trustee  who  has  become  mortgagee  of  property  cannot  foreclose,  ib. 

Whether  trustee  can  advance  money  on  mortgage  ofacharitv  property,  188, 
189 

Agent  or  solicitor  employed  to  sell  cannot  purchase  from  principal,  189.  See 
Agent. 

Trustee  of  a  creditor's  deed  buying  property  at  an  undervalue,  199 

Semble,  jurisdiction  to  set  aside  deed  is  in  bankruptcy,  ib. 

Sale  set  aside  when  brought  about  by  breach  of  confidence  between  parties, 
207 

Though  there  is  no  particular  relation  between  them,  ib. 

How  far  trustee  can  deal  with  his  relations  in  respect  of  the  trust  property, 
208 

Where  there  is  no  fiduciary  relation,  in  the  absence  of  fraud,  sale  not  set 
aside  for  mere  inadequacy  of  price,  ib. 

Though  vendor  may  have  no  professional  adviser,  ib. 

Inadequacy  of  price  and  want  of  advice  evidence  of  fraud,  ib. 

Especially  where  vendor  is  poor  and  illiterate,  ib. 

The  Sale  of  Land  by  Auction  Act,  1867,  not  a  bar  to  sale  by  order  of  the 
Court  being  set  aside,  when,  ib. 

Sale  set  aside  when  approval  of  Court  to  sale  obtained  by  suppression  of 
facts,  ib. 

Terms  upon  which  relief  will  be  granted  against  trustees  or  others,  209 

When  the  property  remains  in  their  hands  unsold,  ib. 

in  the  hands  of  a  purchaser  with  notice,  ib. 

When  it  has  been  resold,  211 

Costs,  ib.  • 

Acquiescence,  ib. 

Confirmation,  213,  214.  See  Administrator — Agent — ArbitratoRt— 
Assignees  of  a  Bankrupt — Barrister — Bishop — Commissioner  in 
Bankruptcy — Commissioner  under  Inclosure  Act — Constructive 
Trusts — Creditor — Director — Execution  Creditor — Executors 
— Fiduciaries — Guardian  and  Ward — Judge — Receiver — Sale — 
Solicitor — Steward — Stockbroker— Sureties — Tenant  for  Life 
Undue  Influence — Valuers  under  Inclosure  Acts. 

TRUSTS.    Se(  Constructive  Trusts— Executed  and  Executory  Trusts 
Resulting  Trusts. 

UNDUE  INFLUENCE, 

Transaction  brought  about  by,  set  aside,  though  there  was  no  fiduciary  re- 
lation between  the  parties,  207.  See  Huguenin  v.  Baseley,  and  Note, 
Vol.  2. 

VALUERS  UNDER  COMMONS  INCLOSURE  ACT, 
Prohibited  from  purchasing  land,  when,  207 

VENDEE'S  LIEN 

For  prematurely  paid  purchase-monej^,  393 
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Extends  to  interest  of  purchase-money,  ib. 

And  costs  of  suit,  ib. 

But  not  to  damages,  ib. 

As  against  subsequent  mortgagee  with  notice,  ib. 

As  against  interest  of  mortgagee  selling  under  power  of  sale,  ib. 

And  their  cestuis  que  trustent,  ib. 

Lien  of  second  vendee  upon  interest  of  first  vendee,  ib. 

Where  another  person  under  contract  of  sale  turns  out  to  be  entitled  to 

estate,  ib. 
Of  trustee  on  estate  for  his  own  money  invested  with  trust  money  in  its 

purchase,  394 
Lien  of  lessee  for  money  expended  on  premises  on  failure  to  grant*a  lease, 

when,  ib. 
Will  not  exist  where  vendee  abandons  contract  by  l^is  own  default,  ib. 
Nor  when  contract  is  illegal  by  statute,  ib 
Nor  where  he  is  disqualified  from  holding  real  estate,  ib. 
Secus,  where  vendee  repudiates  contract  when  good  title  cannot  be  made,  ib. 
Or  sale  is  a  breach  of  trust,  ib. 

VENDOR'S  LIEN, 

In  equity  for  unpaid  purchase-money,  where, conveyance  executed,  375 

Formerly  did  not  exist  at  law  after  conveyance,  375,  376 

Rule  in  equity  now  prevalent,  376 

Vendor's  lien  for  price  of  goods  possessory,  ib. 

Attaches  although  no  conveyance  if  possession  delivered,  ib. 

In  case  of  freeholds,  ife. 
copyholds,  fb. 
leaseholds,  ib.  ^ 

Extends  to  advances  of  vendor  for  improvements,  ib. 

Lien  for  purchase-money  of  ostensible  vendor,  ib. 

As  against  railway  companies  for  unpaid  purchase-money,  377 

For  unpafd  compensation,  when,  ib. 

Lien  extends  against  company's  lessee  of  purchasing  company,  ib. 

Lien  not  ousted  by  mortgage  of  part  of  the  lands  under  an  Act,  ib. 

Lien  enforced  against  company  by  sale,  ib. 

Though  line  opened  for  public  use,  377 

Injunction  to  restrain  company  running  trains  on  line  till  money  paid  not 
granted  before  judgment,  ib. 

Unless  company  were  destroying  property,  377 

Application  should  be  made  for  payment  of  purchase-money  into  Court,  ib.  • 

Receiver,  when  appointed,  ib. 

Lien  should  be  declared  a  charge  on  land  in  a  decree  for  specific  perform- 
ance, ib. 

Not  declared  on  petition,  ib. 

Vendor  not  entitled  to  lien  for  costs  of  arbitration  under  Lands  Clauses 
Act,  when,  378 

Nor  on  sum  deposited  by  railway  company  under  sect.   85  of  the  Lands 
Clauses  Act,  ib. 

Nor  when  sale  to  a  railway  company  is  in  consideration  of  a  rent-charge  on 
all  their  lands,  ib. 

Owner  of  rent-charge  on  non-payment  entitled  to  a  receiver,  of  what,  ib. 

Powers  of  distress,  on  what,  ib. 

Enforcement  of  vendor's  lien,  form  of  decree  for,  ib. 

Lien  when  purchase-money  is  payable  by  instalments,  ib. 

Lien  when  subject  of  contract  is  situated  abroad,  379 
WTiat  amounts  to  an  abandonment  or  waiver  oj^  the  lien. 

May  be  abandoned  by  the  vendor  taking  a  security,  to  which  credit  is  ex- 
clusively given,  ib. 
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A  bond  taken  by  the  vendor  for  the  purchase-money  will  not  be  evidence 
of  his  intention  to  abandon  the  lien,  ib. 

Nor  a  bill  of  exchange,  ib. 

Though  with  a  surety,  ib. 

Nor  a  promissory  note,  ib. 

Whether  negotiated  or  not,  ib. 

Lien  for  an  annuity,  the  consideration  for  an  estate,  though  secured  by 
bond  or  covenant,  381,  382 

No  lien,  Avherc  the  conveyance  is  in  consideration  of  covenants  to  pay  the 
purchase-money,  382 

Where  the  conveyance  is  in  consideration  of  a  bond,  ib. 

Or  the  previous  grant  ot  an  annuity,  ib. 

Or  the  grant  of  an  annuity  to  be  secured  by  bond,  ib. 

Or  a  charge  upon  the  capital  of  a  company  to  the  extent  of  the  purchase- 
money,  383   ' 

An  agreement  by  parol  will  discharge  the  lien,  ib. 

Semble,  may  be  discharged  by  accepting  others  as  debtors,  in  place  of  the 
purchaser,  when,  ib. 

By  accepting  the  solicitors  employed  in  the  sale  as  his  debtors  in  lieu  of 
the  purchaser,  when,  ib. 

No  lien  where  vendor  suffers  one  of  several  co-trustees  to  retain  purchase- 
money,  384 

Nor  where  the  purchase-money  is  to  be  paid  after  a  re-sale,  ij). 

Nor  where  a  totally  distinct  and  independent  security  is  given,  ib. 

Asa  transfer  of  stock,  ib. 

Or  mortgage  on  another  estate,  384 

But  semble,  the  intention  to  give  up  lien  must  be  clearly  implied  from  the 
circumstances,  ib. 

No  lien  where  bond  given  for  unpaid  purchase-money  and  a  mortgage  on 
part  of  the  estate,  ib. 

Wljere  mortgage  is  taken  on  part  of  the  purchased  estate,  for  unpaid 
purchase-money,  and  a  note  for  the  remainder,  lien  does  not  extend  to 
rest,  ib. 

No  lieu,  in  preference  to  the  mortgagee  on  a  re-sale,  where  there  has  been 
a  mortgage  to  raise  the  purchase-money,  with  the  concurrence  of  the 
vendor,  385 

Lien  lost  as  against  mortgagee  by  the  execution  of  deed  to  enable  pur- 
chaser to  mortgage,  ib. 

By  the  execution  of  a  deed  as  a  condition  to  the  receipt  of  a  legacy,  ib. 

Is  assignable,  ib. 

Even  by  parol,  ib. 

Subject  to  prior  incumbrances,  ib. 

Bequest  of  money  due  on,  is  within  the  Mortmain  Act,  ib. 

Descent  of  estate  contracted  to  be  sold  to  heir-at-law  of  inteste  vendor,  ib. 

Heir-at-law  a  bare  trustee,  ib. 

Vesting  order  made  when  heir-at-law  an  infant,  386 

Judgment  against  vendor  enforced  against,  when,  ib. 

Legal  personal  representative  of  heir  can  now  convey,  ib. 

Marshalling  for,  386,  387 

Vendor's  lien  binds  estate  in  the  hands  of  the  purchaser  and  of  his 
heirs,  387 

Of  volunteers,  ib. 

Of  purchasers  for  valuable  consideration,  with  notice,  ib. 

But  not  in  the  hands  of  purchaser  without  notice,  ib. 

Notice  of  the  title  of  the  vendor  is  not  notice  of  the  lien,  ib. 

Nor  is  the  vendor's  remaining  in  possession  as  lessee,  where  he  has  given 
a  receipt  for  purchase-money,  ib. 

Retention  of  the  title-deeds  by  vendor,  when  notice  of,  ib. 
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Restriction  of  constructive  notice  by  the  Conveyancing  Act,  1882,  388 
Registration  of  memorandum  of  unpaid   lien  not   requisite  in  register 

county,  ib. 
Lien  of  vendor  in  register  county  for,  ib. 
Memorandum  of,  now  registered  in  the  county  of  York,  ib. 
When  legal  estate  is  outstanding,  equitable  lien  will  have  precedence  over 

second  purchaser,  or  mortgagee,  ib. 
Unless  the  equity  of  second  purchaser,  or  mortgagee,  be  better,  ib. 
As  where  receipt  is  endorsed  on  purchase  deed  and  title  deeds  delivered  to 

purchaser,  or  mortgagee,  389,  390,  391 
Receipt  for  consideration  in  body  of  deed,  now  sufficient,  391 
Sufficient  evidence  of  payment  in  favour  of  subsequent  purchaser,  when,  ib. 
Assignees  in  bankruptcy,  or  for  the  benefit  of  creditors,  take  subject  to,  ib. 
Though  they  have  no  notice,  391 
Vendor  who  had  taken  security  compelled  to  elect  to  proceed  either  at  law 

or  in  equity,  ib. 
Not  being  an   express  trust  may  be  barred  by   statue  of  limitations, 

when,  ib. 
May  be   taken    out  of  operation   of  statute    by  sufficient   acknowledg- 
ment, 391 
And  will  then  be  enforced,  ib. 
Not  a  charge  by  way  of  mortgage  "within  Locke  King's  Act  (17  &  18  Vict. 

c.  113),  392 
Made  so  by  30  &  31  Vict.  c.  69,  ib. 
Secus,  in  the  case  of  the  lands  of  an  intestate,  ib. 
Made  so  by  40  &  41  Vict.  c.  34,  ib. 

See  Marshalling — Vendees'  Lien. 

VICAR  OR  RECTOR, 

How  far  they  can  fell  timber,  858 

See  Waste. 
VOLUNTARY  DEEDS  AND  CONTRACTS, 

Principle  applicable  to  enforcement  of,  300,  301 
1.    Where  there  is  a  legal  transfer. 

Will  be  enforced  where  legal  interest  transferred,  301,  302 

Although  it  gets  back  into  the  hands  of  the  donor,  302 

Transfer  by  trustees  to  donor  a  breach  of  trust,  ib. 

Where  there  is  an  intention  of  making  a  gift,  legal  transfer  valid,  though 

not  made  with  intention  of  carrying  it  out,  302,  303 
Donor  has  a  locus  poenitentise  after  transfer,  when  trusts  not  finally  set- 
tled, 303 
Exceptions  in  the  case  of  deeds  for  payment  of  creditors  in  what  cases. 

Transfer  made  upon  trust  lor  payment  of  debts  without  the  knowledge  or 

concurrence  of  creditors,  revocable,  how  far,  ib. 
Not  enforced  at  the  instance  of  the  creditors,  ib. 
Third  party  cannot  enfore  execution  of  the  trust  of  funds  declared  by 

others,  304 
Grant  ])y  Crown  to  officer  of  state  in  trust  for  distribution,  does  not  create 

a  trust  cognizable  at  law,  ib. 
Officer  mere  agent  for  the  Crown,  ib. 

And  in  other  cases  Mhen  donor  retains  dominion  over  property,  305 
Secus,  where  trusts  for  creditors  have  been  communicated  to  them,  ib. 
Or  acted  upon,  ib. 
An  assignment  made  to  a  creditor  not  revocable  when  communicated  to 

him,  ib. 
Unless  he  has  dissented,  ib. 
Surety,  trustee  to  creditor's  deed  entitled  to  payment,  though  it  were  a 

mere  agency  deed,  306 
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Doubtful  wlieu  trust  has  been  communicated  to  some  creditors  whether  it 
can  be  revoked  as  to  others,  ib. 

Creditor  subsequent  to  the  deed,  and  not  a  party  to  it,  not  a  cestui  que 
trust,  806 

Secus,  where  one  creditor  is  party  to  a  trust  deed,  ib. 

Or  in  the  case  of  many  creditoi-s,  ib. 

Although  the  deed  was  executed  by  the  creditor  voluntarily,  ib. 

Creditor  not  necessarily  excluded,  who  by  accident  does  not  execute  deed 
within  time  limited,  ib. 

If  he  act  under,  or  on  the  faith  ot  it,  or  acquiesce  in  it,  ib. 

Secus,  where  lie  has  not  performed  fair  conditions  of  deed,  307 

Not  allowed  to  disturb  dividend  already  made,  ib. 

Nor  allowed  to  take  any  benefit  under  deed,  ib. 

Unless  he  has  performed  the  fair  conditions  thereof,  ib. 

Or  has  acted  inconsistently  therewith,  ib. 

Effect  of  delay  or  of  refusal  by  creditor  to  execute  deed,  ib. 

Of  setting  up  adverse  title,  ib. 

Principle  upon  which  creditors'  deeds  are  revocable  do  not  apply  to  deeds 
in  favour  of  objects  of  settlor's  bounty  formerly,  ib. 

Nor  where  trusts  come  into  operation  on  only  settlor's  death,  ib. 

Whether  mere  agency  deed  not  acted  on  revoked  by  death  of  settlor,  ib. 

Resulting  trust  for  settlor,  when,  308 

Creditor  acquires  no  greater  right  to  enforce  deed  by  death  of  settlor,  ib. 

Assignee  may  take  steps  to  recover  property  though  no  creditor  knows  of 
assignment,  ib. 

Voluntary  transfer  upon  trusts  for  creditors  when  a  fraudulent  prefer- 
ence, ib. 

When  an  act  of  bankruptcy,  ib. 

Where  a  creditor  can  levy  execution  against  property  vested  in  trustees  for 
creditors,  ib. 

Trust  deeds  for  the  benefit  of  creditors  unless  registered  not  evidence,  ib. 
2.  Declaration  of  trust. 

Settlor,  retaining  legal  interest,  and  constituting  himself  a  trustee,  the 
trusts  will  be  entorced,  308. 

Declaration  of  trust  relating  to  land  must  be  in  writing,  309 

Parol  declaration  of  trust  of  personalty  sufficient,  ib. 

It  must,  however,  be  clear,  310 

As  to  what  will  amount  to  declaration  of  trust,  ib. 

Lord  Cranworth^s  dictum  in  Scales  v.  Maude  wrong,  ib. 

Consent  by  married  woman  before  commissioners  to  transfer  to  her  hus- 
band does  not  amount  to  a  declaration  of  trust,  ib. 

And  she  may  retract  before  transfer,  ib. 

Mere  expression  of  intention  to  divide  property  does  not  amount  to  a  dec- 
laration of  trust,  ib. 

Invalid  will  cannot  be  enlarged  into  a  declaration  of  trust,  311 

Declaration  of  trust  by  equitable  owner  of  chose  in  action  sufficient,  ib. 

So,  also,  an  assignment  to  the  trustee  by  equitable  owner  or  a  direction 
b}'  him  that  they  should  hold  upon  trust  for  volunteers,  ib. 

Semble,  not  essential  that  trustee  should  accept  trusts,  312 

Notice  of  declaration  of  trust  to  cestui  que  trust  not  necessary,  313 

Man  may  create  a  voluntary  trust  in  favour  of  his  wife,  ib. 

By  means  ol  trustees,  ib. 

By  constituting  himself  a  trustee,  ib. 

Trustee  not  now  necessary,  ib. 

Evidence  to  establish  gift  must  be  clear,  ib. 

Mere  declaration  of  intention  not  sufficient,  ib. 

Presents  from  husband  to  wife  are  for  the  separate  use  of  the  wife,  when,  ib. 
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Declaration  of  trust  by  owner  of  property  which  he  gives  by  will  invalid, 
when,  ib. 
Imperfect  gift  as  distinguished  from  a  declaration  of  trust. 

Imperfect  gift  not  supported  as  a  declaration  of  trust,  and  will  not  be  en- 
forced, lb. 

As  when  assignment  made  of  shares  by  an  instrument  not  capable  of  trans- 
ferring them,  ib. 

An  informal  assignment  of  a  bond,  314 

Of  turnpike  road  bonds  and  shares,  ib. 

When  time  to  register  a  deed  allowed,  315 

Assignment  of  sum  secured  by  a  legal  mortgage,  without  the  land  incom- 
plete, ib. 

And  cannot  be  enforced,  ib. 

Incilnation  by  some  judges  to  hold  an  imperfect  assignment  to  amount  to 
a  declaration  of  trust,  ib. 

Law  settled  contra  by  Sir  G.  Jessel,  M.  R.,  in  Richardson  v.  Delbridge,  18 
L.  R.  Eq.  11,  315,  316,  317 
.    3.  Assignments  of  legal  aad  equitable  choses  in  action  or  in  trust  for  volunteers 
valid. 

Mere  assignments  of  choses  in  action,  though  no  legal  interest  passes,  sup- 
ported in  fiivour  of  volunteers,  317 

As  of  a  reversionary  interest  in  a  fund  vested  in  trustees,  ib. 

Of  a  policy  of  assurance,  318,  319 

Ofa  debt,  319 

Remarks  of  Lord  Longdate  in  Ward  v.  Audland,  8  Beav.  201,  and  of  Sir  L. 
Shadwell  in  BeaUon  v.  Beatson^  12  Sim.  291,  inconsistent  with  later  au- 
thorities, 319,  350 

Semble,  decision  of  Sir  J.  Wigram  V.-C,  in  Meek  v.  Ketitewell,  overruled  by 
Kekewich  v.  Manning  (1  DeG.  Mac.  &  G.  176),  320 

Voluntary  assignment  of  reversionary  chose  in  action  valid,  ib, 

Semble,  not  essential  that  equitable  voluntary  assi^mentof  a  chose  in 
action  should  be  by  deed,  ib. 

Distinction,  when  settlor  having  power  to  compel  trustees  to  assign,  neg- 
lects to  do  so,  321,  322,  323 
Whether  notice  of  an  avsignment  of  a  cJiose  in  action  legal  or  equitable  essesential 
to  its  completion. 

Notice  of  voluntary  assignment  to  trustees  or  debtors  not  essential  to  its 
validity,  323 

But  donee  has  no  remedy  against  them  on  transfer  or  payment  without 
notice,  ib. 

As  between  volunteers  notice  does  not  aflfect  priorities,  323 

Priority  gained  by  subsequent  assignee  for  value  in  giving  notice,  when,  ib. 

Policies  of  life  assurance  by  statute  made  assignable  at  law,  324 

Also  policies  of  marine  assurance,  ib. 

And  choses  in  action  of  bankrupts,  ib. 

Debt  or  legal  chose  in  action  made  assignable  under  Judicature  Act,  1873, 
324 

But  assignment  must  be  in  writing,  ib. 

And  not  purporting  to  be  by  way  of  charge  only,  ib. 

And  express  notice  must  be  given  to  debtor,  ib. 

Trustee,  ib. 
,      Or  person  from  whom  assignor  would  have  been  entitled  to  receive  debt,  ib. 

Accruing  debt  assignable  under  Act,  ib. 

Notice  after  the  death  of  assignor  suflScient,  ib. 
Transfer  of  a  mere  equitable  estate  in  land  in  favour  of  volunteers,  when  valid. 

Held  by  Romilly,  M.  R.  in  Bridge  v.  Bridge,  16  Beav.  315,  that  voluntary 
transfer  of  equitable  interest  in  land  is  invalid,  325 

Bridge  v.  Bridge,  doubted  by  Lord  St.  Leonards^  ib. 
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By  Wood,  V.-C.  ib. 

Semble,  invalid  only  where  debtor  has  legal  estate,  ib. 
Or  can  call  for  a  conveyance  from  trustees,  ib. 
Valid  where  settlor  cannot  call  for  conveyance  of  outstanding  legal  estate, 

ib. 
Complete  trust  not  revocable  by  settlor,  tohen. 
Complete  trust  not  revoked  by  subsequent  voluntary  assignment,  326 
Save  under  a  power  reserved  to  settlor,  ib. 
Immaterial  that  legal  estate  gets  back  to  settlor,  ib. 
By  accident,  ib. 
Or  breach  of  trusts,  ib. 

Voluntary  trust  subject  to  debts  and  legacies  defeated  by  leaving  debts,  ib. 
Or  legacies,  ib. 

Voluntary  instrument  not  rendered  invalid  by  retention  of  settlor,  ib. 
Agreement  or  covenant  to  settle  in  favour  of  volunteers  not  enforced. 

A  mere  voluntary  contract  or  covenant  to  transter  property  never  enforced, 

ib. 
Or  to  forgive  a  debt,  327 

Covenant  to  surrender  copyholds  not  enforced,  ib. 
But  agreement  to  stand  posses.sed  of  them  in  the  meantime  may  be,  ib. 
Voluntary  agreement  or  covenant  supported  by  meritorious  consideration, 

ib. 
Not  enforced  against  settlor  himself,  ib. 
Might  formerly  have  been  enforced  as  against  subsequent  volunteers  under 

a  settlement,  327,  328 
As  against  devisee,  328 
Legatee,  ib. 
Or  heir-at-law,  328 
But  Court  would  not  interfere  against  such  persons  claiming  on  an  equal 

meritorious  consideration,  ib. 
Unless  they  wery  already  provided  for,  ib. 
Settled  now  that  voluntary  agreement  or  covenant   cannot  be  enforced 

against  such  volunteers,  ib. 
Even  though  otherwise  provided  for,  ib. 
Agreement  now  would  be  enforced  against  creditors  of  a  pi^rchaser  from 

the  settlor,  ib. 
Volunteer  entitled  to  property  under  an  iiiiperfect  settlement  by  outlay  of 

money  may  become  a  purchaser  when,  ib. 
And  call  for  a  conveyance  of  the  legal  estate,  ib. 
Executorif  contract  ivhen  volunteer  can  take  benefit  thereunder. 

Volunteer  taking  a  benefit  under  an  executory  contract  cannot  enforce  it,  ib. 
Stranger  cannot  enforce  covenant  which  two  parties  for  value  have  entered 

into  in  his  favour,  ib. 
Exception. 

1.  Contract  in  a  marriage  settlement  enforced  in  favour  of  children  of  the 

marriage,  328 

2.  Covenant  of  a  widow  on  a  second  marriage  in  favour  of  children  of  the  first 

marriage  enforced,  329,  330 
Secus,  in  case  of  a  covenant  by  a  husband  in  his  second  marriage  in  f  ivour 

of  his  children  by  the  first,  330 
Cestui  qui  trust  of  sum   purchased  by  his  trustee   can   proceed  against 

vendor,  ib. 

3.  Upon  the  usual  indemnity  to  the  trustee  or  in  his  own  name,  ib. 

4.  Where  the  status  of  a  third  party  is  altered  by  a  contract  between  two 

others,  ib. 
Secus,  when  contract  has  been  abandoned  before  status  is  altered,  ib. 

5.  Where  mutual  contract  in  a  marriage  settlement  extends  to  parties  not 

within  the  marriage  consideration,  ib. 
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In  the  case  of  executed  trust,  trustees  cannot  part  with  fund  of  settlement, 
331 

And  the  Court  will  enforce  it  on  their  behalf,  ib. 

On  an  application  by  a  person  from  whom  consideration  moves,  all  trusts 
carried  into  effect,  ib. 

Even  those  in  favour  of  volunteers,  ib. 
Effect  of  bonds  and  covenants  for  payment  of  money  to  volunteers. 

Equity  will  give  effect  to  a  valid  legal  obligation,  333 

Volunteer  may  prove  bond  against  assets  of  obligor,  ib. 

Or  even  a  promissory  note,  ib. 

But  will  be  postponed  to  debts  by  simple  contract,  ib. 

Voluntary  bond  preferred  to  interest  payable  under  46th  Order  of  August, 
1841,  ib. 

And  to  legacies,  ib. 

Even  specific,  ib. 

Issue  directed  as  to  whether  bond  is  voluntary  or  for  value,  ib. 

Assignee  for  value  of  voluntary  bond  ranks  as  a  specialty  creditor,  333 

Trust  declared  upon  covenant  to  pay  a  sum  will  be  carried  into  effect,  ib. 

Although  trustees  refuse  to  sue  on  the  covenant,  ib. 

And  Court  will  allow  cestui  que  trust  to  use  names  of  trustees  at  law,  ib. 

And  payment  will  be  decreed  in  equity  where  proceedings  at  law  are  not 
necessary,  333,  334 

Covenantee  under  a  voluntary  covenant  for  a  further  assurance,  allowed  to 
prove  as  creditor  in  an  administration  suit,  ib. 

Trust  for  payment  of  debts  includes  voluntary  bonds,  when,  ib. 
Voluntary  deeds  when  void  against  subsequent  purchasers. 

Voluntary  conveyance  of  real  estate  void  under  27  Eliz.  c.  4,  against  sub- 
sequent purchasers  for  valuable  consideration,  324 

And  not  merely  conveyances  made  with  intent  to  defraud,  ib. 

Exception  o/ conveyance  in  favour  of  a  charity,  ib. 

Void  as  against  subsequent  purchaser,  ib. 

Mortgagees,  ib. 

Legal, 

Equitable,  ib. 

By  deposit  of  title-deeds,  ib. 

Lessees, 

Except  lessees  without  fine  or  rent,  ib. 

As  against  grantees  in  consideration  of  release  of  right,  ib. 

Parties  taking  under  settlements  for  value,  ib. 

As  in  consideration  of  intended  marriage,  ib. 

Or  in  consideration  of  ante-nuptial  articles,  335 

Purchase  with  notice  of  a  voluntary  settlement,  valid,  ib. 

Settlor  not  restrained  from  selling  estate,  ib. 

Volunteers  entitled  to  execution  of  trust  until  sale,  when,  ib. 

And  can  set  aside  a  prior  voidable  conveyances,  ib. 

Mortgage  when  fraudulent  and  void  under  the  statute,  ib. 

How  far  voluntary  conveyance   defeated  by  conveyance  or  settlement  for 
value,  ib. 

Cannot  be  defeated  by  a  subsequent  judgment  creditor,  ib. 

Husband  of  a  volunteer  cannot  be  treated  on  marriage  as  a  purchaser,  ib. 

Nor  a  person  claiming  under  a  post-nuptial  settlement,  ib. 

Unless  made  in  pursuance  of  ante-nuptial  articles,  ib. 

And  articles  must  be  binding,  ib. 

Conveyance  by  heir  or  devisee  of  settlor  cannot  defeat  his  voluntary  settle- 
ment, ib. 

Sale  by  mortgage  under  power  created  before  voluntary  settlement,  will 
not  have  effect  of  a  sale  by  settlor,  336 
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And  volunteer  vvill  be  entitled  to  proceeds  after  payment  of  the  mort- 
gagee, ib. 

Collateral  evidence  admissible  to  show  that  deed  apparently  voluntary  was 
executed  for  value,  ib. 

Onus  of  showing  lies  on  party  sustaining  deed,  ib. 

Conveyance  voluntary  in  creation,  may  become  valid  ex  post  facto,  ib. 

As  by  volunteer  conveying,  in  consideration  of  marriage,  336 

Or  for  other  valuable  consideration,  ib. 

Settlor  cannot  enforce  specific  performance  of  contract  to  sell,  ib. 

Except  as  against  a  willing  purchaser,  ib. 

Purchaser  from  settlor  can  do  so,  ib. 

Subsequent  purchaser  can  by  action  recover  land  from  volunteer,  ib. 

May  by  action  complete  purchase,  ib. 

Or  mortgage,  ib. 

And  set  aside  the  voluntary  deed,  337 

Volunteer  proper  party  to  the  action,  ib. 

Settlor  cannot  be  a  co-plaintiflf  with  purchaser,  ib. 

Or  mortgagee,  ib. 

Purchaser  may  take  proceedings  to  have  voluntary  deed  delivered  up  to  be 
cancelled,  ib.  * 

Volunteer  may  set  up  as  defence  inadequacy  of  consideration  by  alleged 
purchaser,  ib. 

Declarations  of  mortgagor  to  prove  payment  of  mortgage  money  not  ad- 
missible after  his  death,  ib. 

On  a  sale  by  the  voluntary  settlor  volunteers  under  settlement  have  no 
equity  against  the  purchase-money,  ib. 

Nor  if  the  voluntary  settlement  has  been  revoked  under  a  power,  ib. 

Conveyance  in  trust  to  pay  creditors  a  voluntary  deed,  when,  ib. 

So  a  post-unptial  settlement,  ib. 

Unless  made  in  pursuance  of  a  binding  ante-unptial  agreement,  ib. 

And  not  merely  by  parol,  ib. 

If  the  agreement  of  an  infant  be  not  duly  ratified  after  he  came  of  age,  ib. 

Post-nuptial  settlement  is  for  value,  if  husband  or  wife  give  up  something, 
338 

Concurrence  of  husband  and  wife  to  alterations  made  by  a  post-nuptial 
settlement  constitutes  a  valuable  consideration,  ib. 

Secus,  where  the  wife  is  entitled  to  property  settled  to  her  separate  use,  ib. 

Concurrence  of  tenant  in  tail  in  remainder  in  disentailing  estate  constitutes 
a  valuable  consideration  for  a  settlement,  ib. 

Mere  separation  deed  voluntary  as  against  creditors  of  husband,  ib 

Or  his  subsequent  purchasers  and  mortgagees,  ib. 

Separation  deed  rendered  valid  by  covenant  to  indemnify  husband  against 
wife's  debts,  ib. 

Or  a  relinquishment  of  alimony,  ib. 

A  compromise  of  suit,  339 

of  a  doubtful  right,  ib. 

Small  consideration  sufficient  to  support  deed  under  27  Eliz.  c.  4,  ib. 

As  a  covenant  to  indemnity  grantor  against  a  mortgage,  ib. 

Debts  in  connection  with  a  farm,  ib. 

A  provision  by  a  stranger  for  payment  of  settlor's  debts,  ib. 

Or  advance  by  him  to  pay  debts  of  settlor,  ib. 

To  take  the  grantor  to  live  with  grantee,  ib. 

Semble,  conveyance  of  leaseholds  not  necessarily  for  value,  340 

Authority  of  Price  v.  Jenkins  (5  Ch.  D.  619)  doubtful,  340 

Convevance  of  freeholds  not  rendered  for  value  by  inclusion  of  leaseholds, 
ib.  " 

Covenant  by  voluntary  grantee  to  build  a  house  on  land  raises  no  consid- 
eration when,  ib. 
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Marriage  in  an  ante-nuptial  settlement  sufficient  consideration  for  lius- 
baiid  and  wife,  ib.       ' 

And  issue  of  marriage,  ib. 

Will  not  extend  to  collaterals,  ib. 

Unless  there  is  other  consideration  irrespective  of  marriage,  ib. 

Or  when  settlement  is  made  by  the  assistance  of  third  parties,  341 

Or  where  there  are  limitations  in  a  settlement  by  a  widow  in  favonr  of 
'     children  by  former  marriage,  when,  ib. 

■  Same  considerations  applicable  to  issue  of  second  marriage  as  to  collat- 
erals, ib. 

Limitations  to  younger  brothers  of  settlor  rendered  for  value  by  a  a  sub- 
stitution of  securities,  ib. 

Limitations  to  issue  male  of  second  marriage,  invalidated  by  being  inter- 
posed between  limitations  to  sons  and  daughters  of  the  marriage,  ib. 

Secret  mortgage  without  knowledge  or  pressure  on  part  ol  mortgagee  void 
under  statute,  ib. 

Forms  of  decrees  setting  aside  voluntary  conveyances,  ib. 

Chattels  personal  do  not  come  within  27  Eliz.  c.  4,  342 

Voluntary  settlement  of  chattels  not  defeated  by  subsequent  sale,  ib. 
Voluntary  settlements  when  void  as  againsfj  creditors. 

Voluntary  settlement  of  real  or  personal  estate  set  aside  under  13  Eliz.  c. 
5,  ib. 

Creditor  must  show  intent  on  the  part  of  settlor  to  delay,  hinder,  or  de- 
fraud creditors,  ib. 

Exception  in  favour  of  conveyances  for  some  consideration  and  bond  fide,  ib. 

And  to  persons  without  notice  of  intended  fraud,  ib. 

Statute  not  applicable  to  things  which  could  not  be  taken  in  execution,  ib. 

As  stock,  ib. 

A  bond,  ib. 

Other  choses  in  action,  ib. 

Copyholds,  ib. 

Except  liable  to  debts  under  custom,  ib. 

Such  assignments  void  against  creditors  under  statute  in  connection  with 
Insolvent  Debtors  Act,  ib 

Result  same  in  connection  with  assignor's  death,  ib. 

But  now  cash,  stock,  and  choses  in  action  may  be  taken  in  execution  and 
are  within  statutes,  ib. 

Also  bank  notes,  ib. 

Policy  of  assurance,  ib. 

Copyholds,  ib. 

Intent  to  delay,  hinder,  or  defraud  creditors  may  be  actual  and  express, 
342,  343 

Or  implied  from  large  amount  of  debts  ofsettlorwhen  settlement  made,  342, 
343 

Not  implied  from  subsequent  unexpected  loss,  ib. 

Settlement  void  where  nothing  left  for  payment  of  debts  after  deducting 
subject  of  settlement,  ib. 

A  fortiori,  if  everything  was  put  into  settlement,  ib. 

Mere  fact  that  settlor  owned  some  debts  not  sufficient  to  render  deed  void, 
ib. 

Not  necessary  to  prove  settlor's  absolute  insolvency  when  he  executed 
deed,  343 

Deed  valid  against  creditors,  if  unsettled  property  be  sufficient  to  pay 
debts,  ib. 

Though  settlor  be  in  embarrassed  circumstances,  344 

Deed  invalid  where  there  is  an  actual  intent  delay  and  hinder  creditors,  ib. 

And  it  is  immaterial  whether  settlor  were  indebted  or  not,  ib. 

As  where  he  settles  all  his  present  and  future  property,  ib. 
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Immaterial  in  case  of  a  trader  that  settlement   is  trifling  compared  with 

extent  of  business,  ib. 
Dictum  of  Lord  Wesfbury  in  Spirettv.  Willows,  (3  De  G.  Jo.  &  Sm.  302),  as 

to  solvency  of  the  debtor  after  making  the  settlement  disapproved  of,  ib. 
Assignment  to  hinder  and  defeat  future  creditors,  void,  ib. 
Subsequent  and  antecedent  creditors  let  in  together  when  voluntary  deed 

set  aside,  ib.  , 

Subsequent  creditor,  if  there  be  a  prior  one,  has  same  right  to  commence 

an  action,  ib. 
Semble,  difficult  to  dofio  if  prior  creditors  all  paid,  ib. 
But  voluntary  settlement  may  be  void  as  against  subsequent  creditors 

though  former  creditors  paid,  345 
As  where  deed  has  been  executed  to  defeat  plaintiff  in  an  action,  ib. 
Or  creditor  expecting  to  be  paid  a  large  debt,  ib. 
Or  in  contemplation  of  settlor  going  into  trade,  ib. 
Especially  if  it  were  hazardous,  ib. 
And  about  which  he  knew  nothing,  ib. 
Onus  in  such  cases  lies  on  settlor  to  show  that  he  was  in  position  to  make  a 

settlement,  ib. 
Even  if  solvency  were  material,  ib. 
Difficult  to  impeach  a  deed  as  being  fraudulent  against  future  creditors 

when  no  intention  to  defeat  present  creditors,  ib. 
Statute  applicable  if  debts  were  contracted  by  person  from  whom  settlor. 

derived  property,  ib. 
Voluntary  deed  executed  jjendente  lite  to  defeat  process,  void,  ib. 
Or  when  person  knows  a  decision  is  about  to  be  pronounced  against  him,  ib. 
Secus,  where  conveyance  is  made  bond  fide  for  payment  of  some  creditors, 

ib. 
Though  there  is  a  stipulation   that  settlor's  possession  should  terminate 

upon  an  execution  or  sequestration,  ib, 
Anti-nuptial  settlement  by  man  indebted  at  the  time,  not  void  against 

creditors,  346 
Though  wife  aware  of  indebtedness,  ib. 

Secus,    where  wife  is  aware  that  settlement  is  a  scheme  to  defeat  cred- 
itors, ib. 
Or  that  settlor  has  committed  an  act  of  bankruptcy,  ib. 
Privity  of  wife  in  fraud  must  be  clear,  ib. 
Limitations  in  favour  of  collaterals  in  settlement  generally  void  against 

creditors,  ib. 
Or  covenant  by  trader  to  settle  all  after-acquired  property,  ib. 
Appointments  under  ante-nuptial  settlement  when  invalid,  ib. 
Or  under  a  settlement  made  between  a  father  and  son,  ib. 
Post-nuptial  settlement  by  insolvent  settlor,  void  as  against  creditors,  ib. 
Though  made  in  pursuance  of  verbal  agreement  before  marriage,  ib 
Unless  there  is  some  other  valuable  consideration,  ib. 
As  payment  of  settlor's  debts,  ib. 
Though  he  concei^led  one,  347 
Or  loan  to  pay  other  debts,  ib. 

Secus,  where  debt  is  barred  by  the  Statute  of  Limitations,  ib. 
Post-nuptial  settlement  to  avoid  payment  of  creditors  invalid,  ib. 
Though  settlor  not  indebted,  ib. 
Mere  deed  of  separation  void  as  against  creditors,  ib. 
Unless  supported  by  valuable  consideration,  ib. 
Settlement  apparently  voluntary  may  be  supported  against  creditors  by 

consideration  aliunde,  ib. 
Proof  must  be  clear,  ib. 
Trust  deed  for  payment  of  creditors  equally  not  within  Stat.  13  Eliz.  c. 

5,  ib. 

*  40    WHITE  ON   EQUITY.  625 
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Or  for  such  as  come  in  and  execute  the  deed,  348 

Secus,  if  there  are  provisions  in  the  deed  leading  to  defeat  or  delay  cred- 
itors invalid,  ib. 

Purchase  in  the  name  of  a  wife  or  child  prior  to  1  &  2  Vict.  c.  110,  not  void 
against  creditors,  ib. 

Secus,  alter  passing  of  Act,  ib. 

Gift  of  money  or  bank  notes  to  children  lending  to  defeat  or  delay  cred- 
itors invalid,  ib. 

Of  an  annuity  or  bond,  ib. 

Creditor  under  a  voluntary  bond  entitled  to  benefit  ot  statute,  l3  Eliz.  c. 
5,  349 

Creditor  may  preclude  himself  or  his  representatives  from  impeaching  vol- 
untary deed,  ib. 
.  By  concurrence,  ib. 

Or  acquiescence,  ib. 

Inquiry  directed  as  to  acquiescence,  ib.. 

Purchaser  from  volunteer  preferred  to  general  creditors,  when,  ib. 

Any  creditor  may  commence  an  action  against  settlor  to  set  aside  a  settle- 
ment under  the  Statute,  ib. 

Not  affected  by  subsequent  insolvency  of  settlor,  ib. 

Ought  to  be  on  behalf  of  all  the  creditors,  349 

After  bankruptcy  trustees  of  bankrupt  proper  parties  to  commence  action, ib. 

Fund  under  void  deed  paid  into  court,  in  administration  suit,  how  dealt 
with,  ib. 

Effect  ol  delay  on  equitable  grounds,  not  applicable  to  legal  right  of  cred- 
itor to  set  aside  deed  under  statute,  350 

Not  necessary  that  creditor  to  set  aside  deed  should  have  a  lien,  ib. 

Or  charging  order,  ib. 

Mortgagee  of  chattels  only  comes  in  as  a  general  creditor,  ib. 

Semble,   defendant  cannot  reluse  to  anwer  interrogatories  making  him 
liable  to  penalties  under  13  Eliz.  c.  5,  351 

Similar  penalties  under  27  Kliz.  c.  4,  ib. 

Settlor  may  abandon  view  of  defrauding  creditor^,  when,  ib. 

And  recover  property  assigned  for  that  purpose  to  trustees,  ib. 

Sect.  47  of  the  Bankruptcy  Act.  1883,  more  stringent  than  13  Eliz.  c.  5,  351 

How  far  it  differs  from  sect.  91  of  the  Bankruptcy  Act,  1869,  351,  352 

Decisions  as  to  the  applicability  of  the  latter  section,  ib. 
Non-interference  of  Equity  against  bond  fide  voluntary  instruments. 

Voluntary  deed  void  against  creditors  subsists  for  other  purposes,  ib. 

Equity  will  not  set  aside  voluntary  deed  or  agreement  not  obtained  by 
fraud,  353 

Voluntary  executory  gift  cannot  be  rectified,  ib. 

Unless  donor  consent  to  make  a  new  instrument,  ib. 

Secus,  if  trust  be  executed,  ib. 

Or  if  after  settlor's  death  it  appears  instrument  was  not  prepared  accord- 
ing to  his  intention,  ib. 

Donee  takes  gift  subject  to  conditions  imposed  by  the  Aonor,  354 

And  also  subject  to  any  mortgage,  ib 

Cannot  call  for  indemnity  from  personal  representative  of  donor,  ib. 

Though  donor  has  covenanted  to  pay  mortgage  debt,  ib. 

VOLUNTARY  SETTEMENT, 

Not  reformed  as  against  the  grantor,  51 

Nor  against  purchasers  for  value  with  notice,  ib. 

Or  mortgages,  ib. 

WARD. — See  GUARDIAN  and  Waed. 

WARD  OF  COURT.— -Sfee  Equity  to  a  Settlement. 
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WASTE, 

Tenant  tor  life  when  directed  to  be  without  impeachment  in  the  case  of  an 
executory  trust,  47,  48.    See  Executed  and  Executory  Trusts,  3 

Remarks  of  Lord  St.  Leonards  on  Garth  v.  Cotton,  the  leading  case  as  to,  851 

Construction  of  the  words  "  without  impeachment  of  waste,  voluntary- 
waste  excepted,"  351 

Remarks  of  Sir  Jo^n  liotniUy,  M.  R,,  on  Garth  v.  Cotton,  ib. 

Clause  against  waste  rejected  as  repugnant  to  power,  when,  ib. 

Importance  of  the  limitation  to  trustees  to  preserve  coutingent  remainders, 
with  reference  to,  851,  852,  853,  854 
1.    Waste  at  law. 

At  law  what  amounts  to,  854 

Limited  owners  punishable  for,  854 

As  tenants  for  life  by  operation  of  law,  ib. 

Tenant  in  dower,  ib. 

By  the  curtesy,  ib. 

Other  tenants  for  life,  ib. 
for  years,  ib. 

In  felling  timber  by  tenant  for  life  or  years,  ib. 

Wliat  are  timber  trees,  ib. 

Trees  not  being  timber,  ib. 

What  trees  under  twenty  years  of  age  might  be  felled  by  tenant  for  life, 
854,  855 

On  timber  estate,  855 

Underwood,  ib. 

Tenant  for  life  cannot,  under  Settled  Estates  Act,  1882,  cut  down  timber 
planted  as  an  improvement,  where,  ib. 

When  committed  by  his  digging  for  gravel,  ib. 

For  lime,  clay,  brickearth,  stone,  ib. 

For  metals  or  coal,  855,  85G 

When  tenant  for  life  can  work  mines  already  opened,  856 

When  termor  can  do  so,  ib. 

Semble,  no  distinction  between  a  mine  and  a  quarry,  ib. 

Power  to  tenant  for  life  under  Settled  Land  Act,  1882,  to  grant  leases 
whether  involving  waste  or  not,  ib. 

In  the  case  of  mines  or  minerals  leased  under  the  Settled  Land  Act,  1882, 
unless  contrary  intention  indicated  in  settlement  three-fourths  of  rent  set 
aside  as  capital  where  tenant  for  life  is  impeachable  for  waste,  ib. 

When  otherwise  one-fourth,  ib. 

Residue  of  rent  to  go  as  rent  and  profits,  ib. 

As  to  what  is  a  contrary  intention,  ib. 

Tenant  for  life  executing  improvements  under  Settled  Land  Act  1882,  lia- 
ble to  damages  when,  ib. 

Not  liable  to  consequences  of  waste  when,  ib. 

Power  to  do  and  make  certain  acts  and  works  for  repairs,  857 

To  get  and  work  freestone,  limestone,  clay,  sand,  and  other  substances,  ib. 

To  cut  down  and  use  timber,  ib. 

Except  timber  left  standing  for  shelter  or  ornament,  ib. 

What  trees  authorised  to  be  felled  bv  leases  under  sect.  4  of  the  Settled 
Estates  Act.  1877,  ib. 

Timber  cannot  be  felled  by  equitable  tenant  for  life  without  consent  of 
trustees  ib. 

Right  of  remainderman  to  compensation  out  of  rents  of  the  tenant  for  life, 
857 

Even  as  against  his  incumbrancers,  ib. 

Powers  of  tenant  for  life  without  impeachment  of  waste,  ib. 

Of  trustees  made  unimpeachable  for  waate,  ib. 

Powers  of  trustees  in  the  case  of  infants  under  the  Con-sieyancing  and  Law 
of  Property  Act,  1881,  to  fell  timber,  ib. 
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WASTE— continued. 
Cut  underwood,  ib. 

Continue  working  of  mines  and  minerals,  ib. 
And  quarries,  857 
Trustees  not  to  commit  waste,  858 

And  to  cut  such  timber  only  as  infants  could  if  of  full  age,  ib. 
Mode  of  investing  produce  of  sale  of  timber  and  underwood,  ib. 
Powers  of  tenant  in  tail  after  possibility  of  issue  extinct,  ib. 
Of  his  grantee,  ib. 
By  rector  or  vicar,  ib. 
May  fell  timber  for  necessary  repairs  to  vicarage,  buildings,  and  premises, 

ib. 
But  not  for  the  purpose  of  a  general  repairing  fund,  ib. 
May  sell  timber  to  buy  other  timber  for  repairs,  ib. 
Patron  may  obtain  an  injunction  against  a  rector  or  vicar  to  restrain  felling 

timber,  when,  ib. 
And  for  an  account,  ib. 

And  for  sale  of  timber  if  felled  but  not  sold,  ib. 
And  to  bring  proceeds  intx^)  Court,  ib. 
Ordinary  may  take  proceedings  to  prevent  against  patron  and  incumbent, 

when,  ib. 
Remedies  at  law  for  waste,  859 
Insufficiency  of,  ib.  . 

2.  Interposition  of  equity  where  there  teas  no  legal  remedy. 

Interposition  of  equity  to  prevent,  where  there  was  no  legal  remedy,  ib. 

Where  a  second  tenanc}^  for  life  was  interposed  between  tenant  for  life 
committing  and  remainderman  in  fee,  ib. 

Ground  landlord  may  have  an  injunction  to  restrain  against  underlessee, 860 

Waste  by  heir-at-law  formerly  prevented  in  the  case  of  an  executory  de- 
vise, ib. 

According  to  recent  decisions,  equitable  waste  only  prevented,  ib. 

By  mortgagee  in  fee  in  possession,  ib. 

Mortgagor  in  possession,  860,  861 

Power  of  mortgagee  by  deed  under  the  Conveyancing  and  Law  of  Property 
Act,  1881,  to  cut  and  fell  timber,  ib. 

But  not  timber  planted  or  left  standing  whether  for  shelter  or  ornament,  ib. 

To  contract  for  any  such  cutting  or  sale,  within  what  time,  ib. 

As  to  permissive  waste,  ib. 

Not  prevented  in  equity,  ib. 

Liability  for  under  express  obligation  or  condition  to  repair,  ib. 

Legal  liability  for  permissive  waste,  ib. 

Liability  under  Settled  Land  Act,  1882,  s.  28,  of  tenant  for  life  to  main- 
tain and  repair  improvement  under  the  Act  of  1882,  861,  862 

3.  Equitable  waste. 

Tenant  for  life,  "without  impeachment  of  waste, "  not  allowed  by  equity 

to  commit  humorsome  or  malicious  waste,  862 
As  by  pulling  down  a  castle,  or  mansion-house,  or  farm-house,  ib. 
By  grubbing  up  wood,  ib. 

Malicious  waste  by  defendant  without  privity  in  possession,  restrained,  864 
By  party  claiming  adversely  against  plaintiff  in  possession,  864 
Tenant  for  life  without  impeachment  of  waste  restrained  from  committing 

equitable  waste  by  felling  timber  planted,  or  left  standing  for  ornament 

or  shelter,  ib. 
Even  if  planted  by  tenant  for  life  himself,  ib. 

Same  rule  applicable  to  tenant  in  tail  after  possibility  of  issue  extinct,  ib. 
Principle  on  which  the  Court  acts,  865 

Has  been  extended  to  timber  at  a  long  distance  from  a  house,  ib. 
To  rides  or  avenues  through  woods  far  from  house,  ib. 
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But  not  so  as  tt)  protect  woods  through  which  they  pass  from  being  cut  for 

repairs,  ib. 
Extended  to  clumps  of  trees  planted  two  miles  from  the  house,  though  the 

lands  of  other  intervened,  ib. 
And  to  trees  planted  to  exclude  objects  from  view,  ib. 
Circumstances  may  render  cutting  of  ornamental  timber  justifiable,  ib. 
As  to  produce  uniformity  when  trees  had  been  blown  down  by  tempest,  ib. 
When  they  impede  or  injure  growth  of  other  ornamental  timber,  866 
When  they  are  prejudicial  to  healthiness  of  a  house,  ib. 
But  the  onus  of  proof  will  lie  on  the  persons  felling  the  timber,  ib. 
How  far  ornamental  timber  will  be  protected  when  mansion-house  is  pulled 

down,  866,  867 
Tenant  for  life  without  impeachment  of  waste  will  be  restrained  from  cut- 
ting saplings  not  proper  to  be  felled,  867 
Underwood  of  insufficient  growth,  ib. 

But  not  from  felling  timber  merely  because  it  is  not  full-grown,  ib. 
Tenant  in  tail,  after  possibility  of  issue  extinct,  is  within  the  principle  of 

equitable  waste,  ib. 
Equitable  as  well  as  legal  waste  restrained  if  one  act  of,  established,  ib. 
Forms  of  orders  restraining  equitable  waste,  868 
Trust  for  preservation  of  ornamental  timber  enforced,  ib. 
But  a  Court  of  equity  will  not  interfere  with  tenant  in  tail,  868,  869 
Semble,  even  when  an  infant,  869 
Duty  of  his  guardian  or  trustee  in  felling  timber,  ib. 
Whether  timber  felled  on  estate  of  an  infant  is  realty  or  personalty,  ib. 
Tenant  in  tail  restrained  from  barring  his  issue,  or  those  in  remainder  with 

reversion  to  the  Crown,  may  commit  equitable  waste,  ib. 
Except  when  bound  to  maintain  the  mansion-house,  ib. 
Legal  right  to  commit  equitable  waste  abolished  by  the  Judicature  Act, 

1875,  870 

4.  Whether  an  account  is  incident  only  to  an  injunction. 

Semble,  that  it  is,  where  there  is  a  legal  remedy  for  waste  by  felling  tim- 
ber, ib. 

Where  the  wast«  is  equitable,  or  there  is  no  legal  remedy,  an  account  will 
be  granted  without  an  injunction,  ib. 

And  in  all  cases  of  waste  in  mines,  871 

And  in  cases  of  equitable  waste,  ib. 

Distinction  between  remedy  in  trover  and  in  equity,  871 

Account  granted  on  the  pulling  down  mansion-house  by  tenant  for  life  with- 
out impeachment  of  waste  and  sale  of  materials,  ib. 

Not  when  old  materials  are  used  in  building  a  new  house,  ib. 

Arbitrary  charge  in  accounts  when  made,  ib. 

5.  Waste  hy  tenants  in  common. 

Tenant  in  common  not  restrained  from  committing  ordinary  waste,  ib. 

Equitable  waste,  ib. 

Or  from  working  coal  mines,  ib,  ' 

Restrained  from  committing  destructive  waste,  872 

Or  ordinary  waste  under  special  circumstances,  ib. 

After  a  decree  for  a  partition,  ib. 

Not  restrained  after  such  decree  from  selling  hay  and  turnips  off  the  soil,  ib. 

6.  To  whom  timber  severed  by  act  of  God  or  man  belongs. 

First  owner  of  the  inheritance  entitled  to  timber,  severed  by  act  of  God,  as 
a  tempest,  during  time  of  tenant  for  life  impeachable  for  waste,  ib. 

By  a  trespasser,  ib. 

Or  by  tenants,  ib. 

Even  though  there  be  an  intervening  estate  of  freehold  in  a  tenant  for  life 
without  impeachment  of  waste,  ib. 
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WASTE— continued. 

Also  when  waste  is  committed  by  a  tenant  for  life,  without  collusion  with 

owner  of  the  inheritance,  872,  873 
Opinion  ot  Lord  Moinilly,  M.  E.,  contra,  873 
Tenant  for  life  entitled  to  such  trees  blown  down  by  tempest  as  lie  niigiit 

have  cut,  ib. 
Windfalls  of  larch  trees  (not  timber)  how  dealt  with  by  the  Court  for  the 

benefit  of  the  parties  interested  therein,  873,  874 
Semble,  first  owner  of  the  inheritance  entitled  to  proceeds  of  ornamental 

timber  improperly  felled,  ib. 
By  tenant  for  life  impeachable  for  waste,  ib. 
Or  his  assignees  in  bankruptcy,  ib. 

Opinions  of  Lord  Bomilly,  M.  R.,  and  Jessel,  M.  R.,  contra,  875 
Equitable  tenant  for  life,  unimpeachable  for  waste,  entitled  to  proceeds  of 

ornamental  timber  properly  cut  by  him,  ib. 
But  the  Court  might  restrain  him  from  cutting  such  timber  except  under 

its  supervision,  ib.  ' 

May  not  be  right  to  cut  down  ornamental  timber  simply  because  decaying, 

ib. 
Proceeds  of  timber  felled  by  tenant  for  life  and  remainderman  in  collusion 

settled,  875,  876 
Or  by  tenant  for  life  being  first  vested  remainderman  in  fee,  876 
Secus,  if  he  does  not  collude  with  himself  in  the  two  characters,  ib. 
Allowance  for  permanent  improvements  in  taking  accounts  when  made,  ib. 
7.   Produce  of  tinker  felled  by  order  of  the  Court  or  trustees. 

Proceeds  of  timber  felled  by  order  of  the  Court,  how  dealt  with,  ib. 

Interest  of  proceeds  to  be  paid  to  tenant  for  life,  ib. 

Though  impeaceable  for  waste,  ib. 

Dowress  being  entitled  to  one-third  of  the  income  876 

The  capital  to  be  transferred  to  first  owner  of  the  inheritance,  ib. 

Or  first  owner  for  life  without  impeachment  of  waste,  ib. 

Capital  is  considered  to  be  realty,  ib. 

Heir  of  first  owner  of  the  inheritance  entitled  thereto,  unless  he  converted 

it  into  personalty,  ib. 
And  not  his  personal  representatives,  ib. 
Rule  the  same  when  timber  has  been  felled  by  trustee  and  tlie  Court  has 

adopted  his  act,  ib. 
Also  where  proceeds  of  timber  lelled  by  an  equitable  tenant  for  life  im- 
peachable for  waste  have  been  paid  intoCours,  ib. 
Tenant  for  life  impeachable  for  waste  may  obtain  consent  of  trustees  or 

order  of  Court  to  cut  and  fell  ripe  timber  under  Settled  Land  Act,  1882,  ib. 
Three-fourths  part  of  the  nett  proceeds  of  the  sale  to  be  set  aside  as  capital 

under  the  Act,  ib. 
And  one-fourth  part  thereof  as  rents  and  profits,  ib. 

Trustees  must  pay  to  tenant  for  life  as  income  proceeds  of  underwood,  878 
Of  timber  cut  periodically,  ib. 
Of  gravel,  when,  ib. 
As  to  turf,  ib. 
Per  Chelmsford,  L.   C,  Court  never  adopts  act  of  tenant  for  life  cutting 

timber  without  authority,  ib. 
Recently  done  where  the  cutting  of  the  timber  was  in  a  due  course  ot  man- 
agement, ib. 
Proceeds  of  ornamental  timber  felled  by  order  of  the  Court,  how  dealt 

with,  ib. 
Power  of  Court  under  the  Leases  and  Sales  of  Settled  Estates  Act  over  the 

proceeds  of  timber  not  being  ornamental,  ib. 
8.  Remedy  for  waste,  when  and  how  barred 

Remedy  for  waste,  when  and  how  barred  by  the  Statute  oi  Limitations, 
878,  879 
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V^A^TE— continued. 

When  the  first  owner  of  the  inheritance  was  not  under  disalsilities,  879 
If  lie  were  an  infant,  ib. 

And  tenant  for  life  committing  waste  became  his  administrator,  ib. 
Tenant  for  life,  when  bound,  if  waste  were  committed    by  tenant  for  life 

also  first  owner  of  the  inheritance,  ib. 
Remainderman  in  fee  when  bound  in  case  ot  equitable  waste,  879 
Present  period  of  limitation  under  the  Real  Property  Limitation  Act,  1874, 

880 
Time  does  not  run  when  tenant  for  life  treats  proceeds  of  waste  as  a  trust 

fund,  ib. 
Effect  of  delay  in  taking  proceedings  against  waste,  ib. 
Of  acquiescence   ib.  % 

Of  a  release,  ib. 
Of  abandonment,  ib. 

WIDOW, 

When  put  to  her  election  between  doVer  and  gifts  conferred  upon  her  by 

her  husband,  420.     See  Election. 
When  entitled  to  dower  out  of  proceeds  of  timber,  877 
In  mines  opened  after  her  husband's  death,  ib. 

WILLS,  Executory  trust  in,  how  construed,  28.     See  Executed  and  Exe- 

CUTOKY  TBUSTS. 


End  of  Vol.  I.     White  and  Tudor's  Leading  Cases. 
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